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THE  FREEDOM  OF  INFORMATION  REFORM  ACT 


THURSDAY,  MAY  24,  1984 

House  of  Representatives, 
Government  Information,  Justice, 

AND  Agriculture  Subcommittee 
of  the  Committee  on  Government  Operations, 

Washington,  DC. 

The  subcommittee  met,  pursuant  to  notice,  at  9:30  a.m.,  in  room 
2247,  Rayburn  House  Office  Building,  Hon.  Glenn  English  (chair- 
man of  the  subcommittee)  presiding. 

Present:  Representatives  Glenn  English,  Edolphus  Towns,  Gerald 
D.  Kleczka,  Tom  Lewis,  and  Dan  Burton. 

Also  present:  Robert  Gellman,  counsel;  Euphon  Metzger,  clerk; 
and  John  J.  Parisi,  minority  professional  staff.  Committee  on  Gov- 
ernment Operations. 

OPENING  STATEMENT  OF  CHAIRMAN  ENGLISH 

Mr.  English.  The  hearing  will  come  to  order. 

Today's  hearing  is  the  first  of  several  on  S.  774,  the  Freedom  of 
Information  Reform  Act.  I  have  a  lengthy  opening  statement  that 
has  been  distributed,  and  I  don't  propose  to  read  it.  I  would  like  to 
make  a  few  points. 

[The  Freedom  of  Information  Act  and  S.  774  follow:] 

(1) 


FREEDOM  OF  INFORMATION  ACT 

(5  U.S.C.  552)        .   Sec.  552 


§  552.  Public  information ;  agency  rules,  opinions,  orders,  records, 
and  proceedings 

(a)  Each  agency  shall  make  available  to  the  public  information  as 
follows : 

(1)  Each  agency  shall  separately  state  and  currently  publish  in 
the  Federal  Register  for  the  guidance  of  the  public — 

(A)  descriptions  of  its  central  and  held  organization  and 
the  established  places  at  which,  the  employees  (and  in  the 
case  of  a  uniformed  service,  the  members)  from  whom,  and 
the  methods  whereby,  the  public  may  obtain  information, 
make  submittals  or  requests,  or  obtain  decisions ; 

(B)  statements  of  the  general  course  and  method  by  which 
its  functions  are  channeled  and  deteraiined,  including  the 
nature  and  requirements  of  all  formal  and  informal  proce- 
dures available ; 


Sec.  552 


(C)  rules  of  procedure,  descriptions  of  forms  available  or 
the  places  at  which  forms  may  be  obtained,  and  instructions 
as  to  the  scope  and  contents  of  all  papers,  reports,  or  exam- 
inations ; 

(D)  substantive  rules  of  general  applicability  adopted  as 
authorized  by  law,  and  statements  of  general  policy  or  inter- 

E rotations  of  general  applicability  formulated  and  adopted 
y  the  agency ;  and 

(E)  each  amendment,  revision,  or  repeal  of  the  foregroing. 
Except  to  the  extent  that  a  person  has  actual  and  timely  notice  of 
the  terms  thereof,  a  person  may  not  in  any  manner  be  required  to 
resort  to,  or  be  adversely  affected  by,  a  matter  required  to  be  pub- 
lished in  the  Federal  Register  and  not  so  published.  For  the  pur- 
pose of  this  paragraph,  matter  reasonably  available  to  the  class  of 
persons  affected  thereby  is  deenied  published  in  the  Federal  Regis- 
ter when  incorporated  by  reference  therein  with  the  approval  of 
the  Director  of  the  Federal  Register. 

(2)  Each  agency,  in  accordance  with  published  rules,  shall  make 
available  for  public  inspection  and  copymg — 

(A)  final  opinions,  including  concurring  and  dissenting 
opinions,  as  well  as  orders,  made  in  the  adjudication  of  cases; 

(B)  those  statements  of  policy  and  interpretations  which 
have  been  adopted  by  the  agency  and  are  not  published  in  the 
Federal  Re^ster;  and 

(C)  administrative  staff  manuals  and  instructions  to  staff 
that  affect  a  member  of  the  public ; 

unless  the  materials  are  promptly  published  and  copies  offered  for 
sale.  To  the  extent  required  to  prevent  a  clearly  unwarranted  inva- 
sion of  personal  privacy,  an  agency  may  delete  identifying  details 
when  it  makes  available  or  publishes  an  opinion,  statement  of 
policy,  interpretation,  or  staff  manual  or  instruction.  However,  in 
each  case  the  justification  for  the  deletion  shall  be  explained  fully 
in  writing.  Each  agency  shall  also  maintain  and  make  available 
for  public  inspection  and  copying  current  indexes  providing 
identifying  information  for  the  public  as  to  any  matter  issued, 
adopted,  or  promulgated  after  July  4,  1967,  and  required  by  this 
paragraph  to  be  made  available  or  published.  Each  agency  shall 
promptly  publish,  quarterly  or  more  frequently,  and  distribute 
(by  sale  or  otherwise)  copies  of  each  index  or  supplements  thereto 
unless  it  determines  by  order  published  in  the  Federal  Register 
that  the  publication  would  be  unnecessary  and  impracticable,  in 
which  case  the  agency  shall  nonetheless  provide  copies  of  such 
index  on  request  at  a  cost  not  to  exceed  the  direct  cost  of  dupli- 
cation. A  final  order,  opinion,  statement  of  policy,  interpretation, 
or  staff  manual  or  instruction  that  affects  a  member  of  the  public 
may  be  relied  on,  used,  or  cited  as  precedent  by  an  agency  against 
a  party  other  than  an  agency  only  if — 

(i)  it  has  been  indexed  and  either  made  available  or  pub- 
lished as  provided  by  this  paragraph ;  or 

(ii)  the  party  has  actual  and  timely  notice  of  the  terms 
thereof. 

(3)  Except  with  respect  to  the  records  made  available  under 
paragraphs  (1)  and  (2)  of  this  subsection,  each  agency,  upon  any 
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request  for  records  which  (A)  reasonably  describes  such  records 
and  (B)  is  made  in  accordance  with  published  rules  stating  the 
time,  place,  fees  (if  any),  and  procedures  to  be  followed,  shall 
make  the  records  promptly  available  to  any  person. 

(4)  (A)  In  order  to  carry  out  the  provisions  of  this  section, 
each  agency  shall  promulgate  reflations,  pursuant  to  notice  and 
receipt  of  public  comments,  specifying  a  uniform  schedule  of  fees 
applicable  to  all  constituent  units  of  such  agency.  Such  fees  shall 
be  limited  to  reasonable  standard  charges  for  document  search  and 
duplication  and  provide  for  recovery  of  only  the  direct  costs  of 
such  search  and  duplication.  Documents  shall  be  furnished  with- 
out charge  or  at  a  reduced  charge  where  the  agency  determines 
that  waiver  or  reduction  of  the  fee  is  in  the  public  interest  because 
furnishing  the  information  can  be  considered  as  primarily  bene- 
fiting the  general  public. 

(B)  On  complaint,  the  district  court  of  the  United  States  in 
the  district  in  which  the  complainant  resides,  or  has  his  principal 
place  of  business,  or  in  which  the  agency  records  are  situated,  or 
in  the  District  of  Columbia,  has  jurisdiction  to  enjoin  the  agency 
from  withholding  agency  records  and  to  order  the  production  of 
any  agency  records  improperly  withheld  from  the  complainant.  In 
such  a  case  the  court  shall  determine  the  matter  de  novo,  and 
may  examine  the  contents  of  such  agency  records  in  camera  to 
determine  whether  such  records  or  any  part  thereof  shall  be  with- 
held under  any  of  the  exemptions  set  forth  in  subsection  (b)  of 
this  section,  and  the  burden  is  on  the  agency  to  sustain  its  action. 

(C)  Notwithstanding  any  other  provision  of  law,  the  defend- 
ant shall  serve  an  answer  or  otherwise  plead  to  any  complaint 
made  under  this  subsection  within  thirty  days  after  service  upon 
the  defendant  of  the  pleading  in  which  sucn  complaint  is  made, 
unless  the  court  otherwise  directs  for  good  cause  shown. 

(D)  Except  as  to  cases  the  court  considers  of  greater  impor- 
tance, proceedings  before  the  district  court,  as  authorized  by  this 
subsection,  and  appeals  therefrom,  take  precedence  on  the  docket 
over  all  cases  and  shall  be  assigned  for  hearing  and  trial  or  for 
argument  at  the  earliest  practicable  date  and  expedited  in  every 
way. 

(E)  The  court  may  assess  against  the  United  States  reasonable 
attorney  fees  and  other  litigation  costs  reasonably  incurred  in  any 
case  under  this  section  in  which  the  complainant  has  substantially 
prevailed. 

(F)  Whenever  the  court  orders  the  production  of  any  agency 
records  improperly  withheld  from  the  complainant  and  assesses 
against  the  United  States  reasonable  attorney  fees  and  other  liti- 
gation costs,  and  the  court  additionally  issues  a  written  finding 
that  the  circumstances  surrounding  the  withholding  raise  ques- 
tions whether  agency  personnel  acting  arbitrarily  or  capriciously 
with  respect  to  the  withholding,  the  Special  Counsel  shall 
promptly  initiate  a  proceeding  to  determine  whether  disciplinary 
action  is  warranted  against  the  officer  or  employee  who  was  pri- 
marily responsible  for  the  withholding.  The  Special  Counsel,  after 
investigation  and  consideration  of  the  evidence  submitted,  shall 
submit  his  findings  and  recommendations  to  the  administrative 
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authority  of  the  agency  concerned  and  shall  send  copies  of  the 
findings  and  recommendations  to  the  officer  or  employee 
or  his  representative.  The  administrative  authority  shall  take  the 
corrective  action  that  the  Special  Counsel  recommends. 

(G)  In  the  event  of  noncompliance  with  the  order  of  the  court, 
the  district  court  may  punish  for  contempt  the  responsible  em- 
ployee, and  in  the  case  of  a  uniformed  service,  the  responsible 
member. 

(5)  Each  agency  having  more  than  one  member  shall  maintain 
and  make  available  for  public  inspection  a  record  of  the  final  votes 
of  each  member  in  every  agency  proceeding. 

(6)  (A)  Each  agency,  upon  any  request  for  records  made  under 
paragraph  (1),  (2),  or  (3)  of  this  subsection,  shall — 

(i)  determine  within  ten  days  (excepting  Saturdays,  Sun- 
days, and  legal  public  holidays)  after  the  receipt  of  any  such 
request  whether  to  comply  with  such  request  and  shall  im- 
mediately notify  the  person  making  such  request  of  such  de- 
termination ana  the  reasons  therefor,  and  of  the  right  of  such 
person  to  appeal  to  the  head  of  the  agency  any  adverse  deter- 
mination; and 

(ii)  make  a  determination  with  respect  to  any  appeal 
within  twenty  days  (excepting  Saturdays,  Sundays,  and  legal 
public  holidays)  after  the  receipt  of  such  appeal.  If  on  appeal 
the  denial  of  the  request  for  records  is  in  whole  or  in  part 
upheld,  the  agency  snail  notify  the  person  making  such  re- 
quest of  the  provisions  for  judicial  review  of  that  determina- 
tion under  paragraph  (4)  of  this  subsection. 

(B)  In  unusual  circumstances  as  specified  in  this  subpara- 
graph, the  time  limits  prescribed  in  either  clause  (i)  or  clause  (ii) 
of  subparagraph  (A)  may  be  extended  by  written  notice  to  the 
person  making  such  request  setting  forth  the  reasons  for  such 
extension  and  the  date  on  which  a  determination  is  expected  to  be 
dispatched.  No  such  notice  shall  specify  a  date  that  would  result 
in  an  extension  for  more  than  ten  working  days.  As  used  in  this 
subparagraph,  "unusual  circumstances"  means,  but  only  to  the 
extent  reasonably  necessary  to  the  proper  processing  of  the  par- 
ticular request — 

(i)  the  need  to  search  for  and  collect  the  requested  records 
from  field  facilities  or  other  establishments  that  are  separate 
from  the  office  processing  the  request ; 

(ii)  the  need  to  search  for,  collect,  and  appropriately  ex- 
amine a  voluminous  amount  of  separate  and  distinct  records 
which  are  demanded  in  a  single  request ;  or 

(iii)  the  need  for  consultation,  which  shall  be  conducted 
with  all  practicable  speed,  with  another  agency  having  a  sub- 
stantial interest  in  the  determination  of  the  request  or  among 
two  or  more  components  of  the  agency  having  substantial 
subject-matter  interest  therein. 

(C)  Any  person  making  a  request  to  any  agency  for  records 
under  paragraph   (1),   (2),  or  (3)  of  this  subsection  shall  be 

'  deemed  to  have  exhausted  his  administrative  remedies  with  re- 
spect to  such  request  if  the  agency  fails  to  comply  with  the  appli- 
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cable  time  limit  provisions  of  this  paragraph.  If  the  Govermnent 
can  show  exceptional  circumstances  exist  and  that  the  agency  is 
exercising  due  diligence  in  responding  to  the  request,  the  court 
may  retain  jurisdiction  and  allow  the  agency  additional  time  to 
complete  its  review  of  the  records.  Upon  any  determination  by  an 
agency  to  comply  with  a  request  for  records,  the  records  shall  be 
made  promptly  available  to  such  person  making  such  request.  Any 
notification  of  denial  of  any  request  for  records  under  this  sub- 
section shall  set  forth  the  names  and  titles  or  positions  of  each 
person  responsible  for  the  denial  of  such  request, 
(b)  This  section  does  not  apply  to  matters  that  are — 

(1)(A)  specifically  authorized  under  criteria  established  by 
an  Executive  order  to  be  kept  secret  in  the  interest  of  national  de- 
fense or  foreign  policy  and  (B)  are  in  fact  properly  classified 
pursuant  to  such  Executive  order ; 

(2)  related  solely  to  the  internal  personnel  rules  and  practices 
of  an  agency ; 

(3)  specifically  exempted  from  disclosure  by  statute  (other 
than  section  552b  of  this  title),  provided  that  such  statute  (A) 
requires  that  the  matters  be  withheld  from  the  public  in  such  a 
manner  as  to  leave  no  discretion  on  the  issue,  or  (B)  establishes 
particular  criteria  for  withholding  or  refers  to  particular  types 
of  matters  to  be  withheld ; 

(4)  trade  secrets  and  commercial  or  financial  information  ob- 
tained from  a  person  and  privileged  or  confidential ; 

(5)  inter-agency  or  intra-agency  memorandums  or  letters 
which  would  not  be  available  by  law  to  a  party  other  than  an 
agency  in  litigation  with  the  agency ; 

(6)  personnel  and  medical  files  and  similar  files  the  disclosure 
of  which  would  constitute  a  clearly  unwarranted  invasion  of  per- 
sonal privacy; 

(7)  investigatory  records  compiled  for  law  enforcement  pur- 
poses, but  only  to  the  extent  that  the  production  of  such  records 
would  (A)  interfere  with  enforcement  proceedings,  (B)  deprive 
a  person  of  a  right  to  a  fair  trial  or  an  impartial  adjudication, 
(C)  constitute  an  unwarranted  invasion  of  personal  privacy,  (D) 
disclose  the  identity  of  a  confidential  source  and,  in  the  case  of  a 
record  compiled  by  a  criminal  law  enforcement  authority  in  the 
course  of  a  criminal  investigation,  or  by  an  agency  conducting  a 
lawful  national  security  intelligence  investigation,  confidential 
information  furnished  only  by  the  confidential  source,  (E)  dis- 
close investigative  techniques  and  procedures,  or  (F)  endanger 
the  life  or  physical  safety  of  law  enforcement  personnel ; 

(8)  contained  in  or  related  to  examination,  operating,  or  con- 
dition reports  prepared  by,  on  behalf  of,  or  for  the  use  of  an 
agency  responsible  for  the  regulation  or  supervision  of  financial 
institutions;  or 

(9)  geological  and  geophysical  information  and  data,  includ- 
ing maps,  concerning  wells. 

Any  reasonably  segregable  portion  of  a  record  shall  be  provided  to 
any  person  requesting  such  record  after  deletion  of  the  portions  which 
are  exempt  under  this  subsection. 


S«c.  552a 

(c)  This  section  does  not  authorize  withholding  of  information  or 
limit  the  availability  of  records  to  the  public,  except  as  specifically 
stated  in  this  section.  This  section  is  not  authority  to  withhold  infor- 
mation from  Congress. 

(d)  On  or  before  March  1  of  each  calendar  year,  each  agency  shall 
submit  a  report  covering  the  preceding  calendar  year  to  the  Speaker 
of  the  House  of  Representatives  and  President  of  the  Senate  for  re- 
ferral to  the  appropriate  committees  of  the  Congress.  The  report  shall 
include — 

(1)  the  number  of  determinations  made  by  such  agency  not 
to  comply  with  requests  for  records  made  to  such  agency  under 
subsection  (a)  and  the  reasons  for  each  such  determination; 

(2)  the  number  of  appeals  made  by  persons  under  subsection 
(a)  (6),  the  result  of  such  appeals,  and  the  reason  for  the  action 
upon  each  appeal  that  results  in  a  denial  of  information; 

(3)  the  names  and  titles  or  positions  of  each  person  respon- 
sible for  the  denial  of  records  requested  under  this  section,  and 
the  number  of  instances  of  participation  for  each ; 

(4)  the  results  of  each  proceeding  conducted  pursuant  to  sub- 
section (a)  (4)  (F),  including  a  report  of  the  disciplinary  action 
taken  against  the  officer  or  employee  who  was  primarily  responsi- 
ble for  improperly  withholding  records  or  an  explanation  of  why 
disciplinary  action  was  not  taken ; 

(5)  a  copy  of  every  rule  made  by  such  agency  regarding  this 
section ; 

(6)  a  copy  of  the  fee  schedule  and  the  total  amount  of  fees  col- 
lected by  the  agency  for  making  records  available  under  this 
section;  and 

(7)  such  other  information  as  indicates  efforts  to  administer 
fully  this  section. 

The  Attorney  General  shall  submit  an  annual  report  on  or  before 
March  1  of  each  calendar  year  Avhich  shall  include  for  the  prior 
calendar  year  a  listing  of  the  number  of  cases  arising  under  this  sec- 
tion, the  exemption  involved  in  each  case,  the  disposition  of  such  case, 
and  the  cost,  fees,  and  penalties  assessed  under  subsections  (a)  (4)  (E) , 
(F)  and  (G) .  Such  report  shall  also  include  a  description  of  the  efforts 
undertaken  by  the  Department  of  Justice  to  encourage  agency  com- 
pliance with  this  section. 

(e)  For  purposes  of  this  section,  the  term  "agency"  as  defined  in 
section  551(1)  of  this  title  includes  any  executive  department,  mili- 
tary department.  Government  corporation.  Government  controlled  cor- 
poration, or  other  establishment  in  the  executive  branch  of  the 
Government  (including  the  Executive  Office  of  the  President),  or  any 
independent  regulatory  agencv.  (Pub.  L.  89-554,  Sept.  6,  1966,  80 
Stat.  383;  amended  Pub.  L.  90-23,  §1,  June  5,  1967,  81  Stat.  54; 
Pub.  L.  93-502,  §§  1-3,  Nov.  21,  1974,  88  Stat.  1561-1564;  Pub.  L.  94- 
409,  Sept.  13,  1976,  90  Stat.  1247;  amended  Pub.  L.  95^54,  Oct.  13, 
1978,  92  Stat.  1225.) 
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m  THE  HOUSE  OF  REPRESENTATIVES 

Febeuaey  29,  1984 
Referred  to  the  Committee  on  Government  Operations 


AN  ACT 

Entitled  "The  Freedom  of  Information  Reform  Act". 

1  Be  it  enacted  by  the  Senate  and  House  of  Representa- 

2  tives  of  the  United  States  of  America  in  Congress  assembled, 

3  FEES  AND  WAIVERS 

4  Section.  1.  Paragraph  (4)(A)  of  section  552(a)  of  title 

5  5,  United  States  Code,  is  amended  to  read  as  follows: 

6  "(4)(A)(i)  In  order  to  carry  out  the  provisions  of  this 

7  section,  each  agency  shall  promulgate  regulations,  pursuant 

8  to  notice  and  receipt  of  public  comment,  specifying  t  fu  sched- 

9  ule  of  fees  applicable  to  the  processing  of  requests  under  this 
10  section  and  establishing  procedures  and  guidelines  for  deter- 
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1  mining  when  such  fees  should  be  waived  or  reduced.  Such 

2  schedules  shall  conform  to  the  guideline^  which  shall  be  pro- 

3  mulgated,  pursuant  to  notice  and  receipt  of  public  comment, 

4  by  the  Office  of  Management  and  /$iid|^t'  and  which  shall 

5  provide  for  a  uniform  schedule  of  fees  for  all  agencies.  Such 

6  regulations — 

7  "(a)  shall  provide  for  the  payment  of  all  costs  rea- 

8  sonably  and  directly  attributable  to  responding  to  the 

9  request,    which    shall    include    reasonable    standard 

10  charges  for  the  costs  of  services  by  agency  personnel  in 

11  search,   duplication,   and  other  processing  of  the  re- 

12  quest.  The  term  'processing'  does  not  include  services 

13  of  agency  personnel  in  resolving  issues  of  law  and 

14  policy  of  general  applicability  which  may  be  raised  by 

15  a  request,  but  does  include  services  involved  in  exam- 

16  ining  records  for  possible  withholding  or  deletions  to 

17  carry  out  determinations  of  law  or  policy.  Such  regula- 

18  tions  may  also  provide  for  standardized  charges  for  cat- 

19  egories  of  requests  having  similar  processing  costs, 

20  "(b)  shall  provide  that  no  fee  is  to  be  charged  by 

21  any  agency  with  respect  to  any  request  or  series  of  re- 

22  lated  requests  whenever  the  costs  of  routine  collection 

23  and  processing  of  the  fee  are  likely  to  equal  or  exceed 

24  the  amount  of  the  fee,  and 
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1  "(c)  in  the  case  of  any  request  or  series  of  related 

2  requests  for  records  containing  commercially  valuable 

3  technological  information  which  was  generated  or  pro- 

4  cured  by  the  Government  at  substantial  cost  to  the 

5  public,  is  likely  to  be  used  for  a  commercial  purpose, 

6  and  will  deprive  the  Government  of  its  commercial 

7  value,  may  provide  for  the  charging  of  a  fair  value  fee, 

8  in  addition  to  or  in  Ueu  of  any  processing  fees  other- 

9  wise  chargeable,  taking  into  account  such  factors  as 

10  the  estimated  commercial  value  of  the  technological  in- 

11  formation,  its  costs  to  the  Government,  and  any  public 

12  interest  in  encouraging  its  utilization. 

13  Nothing  in  this  subparagraph  shall  supersede  fees  chargeable 

14  under  a  statute  specifically  providing  for  setting  the  level  of 

15  fees  for  particular  types  of  records. 

16  "(ii)  With  respect  to  search  and  dupUcation  charges, 

17  dociunents  shaU  be  furnished  without  charge  or  at  a  reduced 

18  charge  where  the  agency  determines  that  waiver  or  reduction 

19  of  the  fee  is  in  the  pubUc  interest  because  furnishing  the  in- 

20  formation  can  be  considered  as  primarily  benefiting  the  gen- 

21  eral  public  and  not  the  conunercial  or  other  private  interests 

22  of  the  requester.  With  respect  to  all  other  charges,  docu- 

23  ments  shall  be  furnished  without  such  charges  where  the 

24  agency  determines  that  the  information  is  not  requested  for  a 

25  commercial  use  and  the  request  is  being  made  by  or  on  behalf 
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1  of  (a)  an  individual,  or  educational,  or  noncommercial  scien- 

2  tific  institution,  whose  purpose  is  scholarly  or  scientific  re- 

3  ^gearch;  (fe)  a  representative  of  the  news  media;  or  (c)  a  non- 

4  profit  group  that  intends  to  make  the  information  available  to 

5  the  general  public. 

6  "(iii)  One-half  of  the  fees  collected  under  this  section 

7  shall  be  retained  by  the  collecting  agency  to  offset  the  costs 

8  of  complying  with  this  section.  The  remaining  fees  collected 

9  under  this  section  shall  be  remitted  to  the  Treasury's  general 

10  fund  as  miscellaneous  receipts,  except  that  any  agency  deter- 

11  mined  upon  an  investigation  and  report  by  the  General  Ac- 

12  counting  Office  or  the  Office  of  Management  and  Budget  not 

13  to  have  been  in  substantial  compliance  with  the  applicable 

14  time  limits  of  paragraph  (6)  of  this  subsection  shall  not  there- 

15  after  retain  any  such  fees  until  determined  by  the  agency 

16  making  such  finding  to  be  in  substantial  compliance.". 

17  TIME  LIMITS 

18  Sec.  2.  Paragraph  (6)  of  section  552(a)  of  title  5,  United 

19  States  Code,  is  amended  to  read  as  follows: 

20  "(6)(A)  Except  as  otherwise  provided  in  this  paragraph, 

21  each  agency,  upon  any  request  for  records  made  under  para- 

22  graph  (1),  (2),  or  (3)  of  this  subsection,  shall — 

23  "(i)  determine  within  ten  working  days  after  the 

24  receipt  of  any  such  request  whether  to  comply  with 

25  such  request  and  shall  immediately  notify  the  requester 
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1  of  such  determination  and  the  reasons  therefor,  and  of 

2  the  right  of  such  person  to  appeal  to  the  head  of  the 

3  agency  any  adverse  determination;  and 

4  "(ii)  make  a  determination  with  respect  to  any 

5  appeal  within  twenty  working  days  after  the  receipt  of 

6  such  appeal.  If  on  appeal  the  denial  of  the  request  for 

7  records  is  in  whole  or  in  part  upheld,  the  agency  shall 

8  notify  the  requester  of  the  provisions  for  judicial  review 

9  of  that  determination  under  paragraph  (4)  of  this  sub- 

10  section. 

11  "(B)  In  unusual  circumstances  as  defined  in  this  subpar- 

12  agraph,  the  time  limits  prescribed  in  either  clause  (i)  or  clause 

13  (ii)  of  subparagraph  (A)  may  be  extended  by  written  notice  to 

14  the  requester  setting  forth  the  reasons  for  such  extension  and 

15  the  date  on  which  a  determination  is  expected  to  be  dis- 

16  patched.  No  such  notice  shall  specify  a  date  that  would  result 

17  in  extensions  of  more  than  an  aggregate  of  thirty  working 

18  days.  As  used  in  this  subparagraph,  'unusual  circumstances' 

19  means,  but  only  to  the  extent  reasonably  necessary  to  the 

20  proper  processing  of  the  particular  request — 

21  "(i)  the  need  to  search  for  and  collect  the  request- 

22  ed  records  from  field  facihties  or  other  estabHshments 

23  that  are   separate  from  the  office  processing  the  re- 

24  quest; 
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1  "(ii)  the  need  to  search  for,  collect,  and  appropri- 

2  ately  examine  a  voluminous  amount  of  separate  and 

3  distinct  records  which  are  denianded  in  a  single  re- 

4  quest;  ■   ^ 

5  "Gii)  the  need  for  consultation,   which  shall  be 

6  conducted   with   all   practicable    speed,    with   another 

7  agency  having  a  substantial  interest  in  the  determina- 

8  tion  of  the  request  or  among  two  or  more  components 

9  of  the  agency  having  substantial  subject-matter  interest 

10  therein; 

11  "(iv)  a  request  which  the  head  of  the  agency  has 

12  specifically    stated    in    writing    cannot    be    processed 

13  within  the  time  limits  stated  in  paragraph  (6KA)  with- 

14  out  significantly  obstructing  or  impairing  the  timely 

15  performance  of  a  statutory  agency  function; 

16  "(v)  the  need  for  notification  of  submitters  of  in- 

17  formation  and  for  consideration  of  any  objections  to 

18  disclosure  made  by  such  submitters;  or 

19  "(vi)  an  unusually  large  volume  of  requests  or  ap- 

20  peals  at  an  agency,  creating  a  substantial  backlog. 

21  "(C)  Any  requester  shall  be  deemed  to  have  exhausted 

22  his  administrative  remedies  with  respect  to  such  request  if 

23  the  agency  fails  to  comply  with  the  applicable  tune  limit  pro- 

24  visions  of  this  paragraph.  If  the  Government  can  show  excep- 

25  tional  circumstances  and  that  the  agency  is  exercising  due 
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1  diligence  in  responding  to  the  request,  the  court  may  retain 

2  jurisdiction  and  allow  the  agency  additional  time  to  complete 

3  its  review  of  the  records.  An  agency  shall  not  be  considered 

4  to  have  violated  the  otherwise  applicable  time  limits  until  a 

5  court  rules  on  the  issue. 

6  "(D)  Upon  any  determination  by  an  agency  to  comply 

7  with  a  request  for  records,  the  records  shall  be  made  prompt- 

8  ly  available  to  the  requester,  subject  to  the  provisions  of 

9  paragraph  (7).  Any  notification  of  denial  of  any  request  for 

10  records  under  this  subsection  shall  set  forth  the  names  and 

11  titles  or  positions  of  each  person  responsible  for  the  denial  of 

12  such  request. 

13  "(E)  Each  agency  shall  promulgate  regulations,  pursu- 

14  ant  to  notice  and  receipt  of  public  comment,  by  which  a  re- 

15  quester  who  demonstrates  a  compelling  need  for  expedited 

16  access  to  records  shall  be  given  expedited  access.". 

17  BUSINESS  CONFIDENTIALITY  PBOCEDUEES 

18  Sec.  3.  Section  552(a)  of  title  5,  United  States  Code,  is 

19  amended  by  adding  after  paragraph  (6)  the  following  new 

20  paragraph: 

21  "(7)(A)  Each  agency  shall  promulgate  regulations,  pur- 

22  suant  to  notice  and  receipt  of  public  comment,  specifying  pro- 

23  cedures  by  which — 

24  "(i)  a  submitter  may  be  required  to  designate,  at 

25  the  time  it  submits  or  provides  to  the  agency  or  there- 


15 


8 

1  after,  any  information  consisting  of  trade  secrets,  or 

2  commercial,  research  financial,  or  business  information 

3  which    is    exempt    from    disclosure    under    subsection 

4  (b)(4); 

5  "(ii)  the  agency  shall  notify  the  submitter  that  a 

6  request  has  been  made  for  information  provided  by  the 

7  submitter,  within  ten  working  days  after  the  receipt  of 

8  such  request,  and  shall  describe  the  nature  and  scope 

9  of  the  request  and  advise  the  submitter  of  his  right  to 

10  submit  written  objections  in  response  to  the  request; 

11  "(iii)  the  submitter  may,  within  ten  working  days 

12  of  the  forwarding  of  such  notification,  submit  to  the 

13  agency  written  objection  to  such  disclosure,  specifying 

14  all  grounds  upon  which  it  is  contended  that  the  infor- 

15  mation  should  not  be  disclosed;  and 

16  "(iv)  the  agency  shall  notify  the  submitter  of  any 

17  final  decision  regarding  the  release  of  such  information. 

18  "(B)  An  agency  is  not  required  to  notify  a  submitter 

19  pursuant  to  subparagraph  (A)  if — 

20  "(i)  the  information  requested  is  not  designated  by 

21  the  submitter  as  exempt  from  disclosure  in  accordance 

22  with  agency  regulations  promulgated  pursuant  to  sub- 

23  paragraph  (A)(i),  if  such  designation  is  required  by  the 

24  agency; 


16 


9 

1  "(ii)  the  agency  determines,  prior  to  giving  such 

2  notice,  that  the  request  should  be  denied; 

3  "(iii)  the  disclosure  is  required  by  law  (other  than 

4  this  section)  and  the  agency  notified  the  submitter  of 

5  the  disclosure  requirement  prior  to  the  submission  of 

6  the  information; 

7  "(iv)  the  information  lawfully  has  been  published 

8  or  otherwise  made  available  to  the  public;  or 

9  "(v)  the  agency  is   a  criminal  law  enforcement 

10  agency  that  acquired  the  information  in  the  course  of  a 

11  lawful  investigation  of  possible  violations  of  criminal 

12  law. 

13  "(C)  Whenever  an  agency  notifies  a  submitter  of  the 

14  receipt  of  a  request  pursuant  to  subparagraph  (A),  the  agency 

15  shall  notify  the  requester  that  the  request  is  subject  to  the 

16  provisions  of  this  paragraph  and  that  notice  of  the  request  is 

17  being  given  to  a  submitter.  Whenever  an  agency  notifies  a 

18  submitter  of  final  decision  pursuant  to  subparagraph  (A),  the 

19  agency  shall  at  the  same  time  notify  the  requester  of  such 

20  final  decision. 

21  "(D)  Wlienever  a  submitter  has  filed  objections  to  dis- 

22  closure  of  information  pursuant  to  subparagraph  (A)(iii),  the 

23  agency  shall  not  disclose  any  such  information  for  ten  work- 

24  ing  days  after  notice  of  the  final  decision  to  release  the  re- 

25  quested  information  has  been  forwarded  to  the  submitter. 
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1  "(E)  The  agency's  disposition  of  the  request  and  the 

2  submitter's  objections  shall  be  subject  to  judicial  review  pur- 

3  suant  to  paragraph  (4)  of  this  subsection.  If  a  requester  files  a 

4  complaint  under  this  section,  the  administrative  remedies  of  a 

5  submitter  of  information  contained  in  the  requested  records 

6  shall  be  deemed  to  have  been  exhausted. 

7  "(F)  Nothing  in  this  paragraph  shall  be  construed  to  be 

8  in  derogation  of  any  other  rights  estabUshed  by  law  protect- 

9  ing  the  confidentiality  of  private  information,". 

10  JUDICIAL  EEVIEW 

11  Sec.  4.  Section  552(a)(4)  of  title  5,  United  States  Code, 

12  is  amended — 

13  (1)  by  amending  subparagraph  (B)  to  read  as  fol- 

14  lows: 

15  "(B)  On  complamt  filed  by  a  requester  within  one  hun- 

16  dred  and  eighty  days  from  the  date  of  final  agency  action  or 

17  by  a  submitter  after  a  final  decision  to  disclose  submitted  in- 

18  formation  but  prior  to  its  release,  the  district  court  of  the 

19  United  States  in  the  district  in  which  the  complainant  re- 

20  sides,  or  has  his  principal  place  of  business,  or  in  which  the 

21  agency  records  are  situated,  or  in  the  District  of  Columbia, 

22  has  jurisdiction — 

23  "(i)  to  enjoin  the  agency  from  withholding  agency 

24  records  and  to  order  the  production  of  any  agency  rec- 

25  ords  improperly  withheld  from  the  requester; 
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1  "(ii)  to  enjoin  the  agency  from  any  disclosure  of 

2  records  which  was  objected  to  by  a  submitter  under 

3  paragraph  (7)(A)(iii)  or  which  would  have  been  objected 

4  to  had  notice  been  given  as  required  by  paragraph 

5  (7)(A)(i);  or 

6  "(iii)  to  enjoin  the  agency  from  failing  to  perform 

7  its  duties  under  subsections  (a)  (1)  and  (2).". 

8  (2)  by  redesignating  subparagraphs  (C),  (D),  (E), 

9  (F),  and  (G)  as  subparagraphs  (F),  (G),  (H),  (I),  and 

10  (J),  respectively,  and  by  adding  after  subparagraph  (B) 

11  the  following  new  subparagraphs: 

12  "(C)  In  an  action  based  on  a  complaint — 

13  "(i)  by  a  requester,  the  court  shall  have  jurisdic- 

14  tion  over  any  submitter  of  information  contained  in  the 

15  requested  records,  aiid  any  such  submitter  may  inter- 

16  vene  as  of  right  in  the  action;  and 

17  "(ii)  by  a  submitter,  the  court  shall  have  jurisdic- 

18  tion  over  any  requester  of  records  containing  informa- 

19  tion  which  the  submitter  seeks  to  have  withheld,  and 

20  any  such  requester  may  intervene  as  of  right  in  the 

2 1  action. 

22  "(D)  The  agency  that  is  the  subject  of  the  complaint 

23  shall  promptly,  upon  service  of  a  complaint — 
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1  "(i)  seeking  the  production  of  records,  notify  each 

2  submitter  of  information  contained  in  the  requested  rec- 

3  ords  that  the  complaint  was  filed;  and 

4  "(ii)   seeking   the   withholding  of  records,   notify 

5  each  requester  of  the  records  that  the  complaint  was 

6  filed. 

7  "(E)  In  any  case  to  enjoin  the  withholding  or  the  disclo- 

8  sure  of  records,  or  the  failure  to  comply  with  subsection  (a) 

9  (1)  or  (2),  the  court  shall  determine  the  matter  de  novo.  The 


10  court  may  examine  the  contents  of  requested  agency  records 

11  in  camera  to  determine  whether  such  records  or  any  part 

12  thereof  shall  be  withheld  under  any  of  the  exemptions  set 

13  forth  in  subsection  (b)  of  this  section.  The  burden  is  on  the 

14  agency  to  sustain  its  action  to  withhold  information  and  the 

15  burden  is  on  any  submitter  seeking  the  withholding  of  infor- 

16  mation.";  and 

17  (3)  in  redesignated  subparagraph  (H) — 

18  (A)  by  adding  "or  any  submitter  who  is  a 

19  party  to  the  litigation"  after  "United  States";  and 

20  (B)  by  striking  out  "complainant"  and  insert- 

21  ing  in  lieu  thereof  "requester". 

22  PUBLIC  BECOED  REQUESTS 

23  Sec.  5.  Section  552(a)  of  title  5,  United  States  Code,  is 

24  amended  by  adding  at  the  end  thereof  the  following  new 

25  paragraph: 
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1  "(8)  In  any  instance  in  which  a  portion  of  the  records 

2  requested  under  this  subsection  consists  of  newspaper  cUp- 

3  pings,  magazine  articles,  or  any  other  item  which  is  a  pubUc 

4  record  or  otherwise  available  in  public  records,  the  agency 

5  may  offer  the  requester  a  choice  of  (A)  furnishing  the  request- 

6  er  with  an  index  identifying  such  clippings,  articles,  or  other 

7  items  by  date  and  source:  Provided,  That  such  index  is  al- 

8  ready  in  existence,  or  (B)  notwithstanding  the  waiver  re- 

9  quirements  contained  in  this  section,  furnishing  the  requester 

10  with  copies  of  such  clippings,  articles,  or  other  items  at  the 

11  reasonable  standard  charge  for  duplication  estabhshed  in  the 

12  agency's  fee  schedule.". 

13  CLAEIFY  EXEMPTIONS 

14  Sec.  6.  So  much  of  section  552(b)  of  title  5,  United 

15  States  Code,  as  precedes  paragraph  (1)  thereof  is  amended  to 

16  read  as  follows: 

17  "(b)  The  compulsory  disclosure  requirements  of  this  sec- 

18  tion  do  not  apply  to  matters  that  are — ". 

19  MANUALS  AND  EXAMINATION  MATERIALS 

20  Sec.  7.  Section  552(b)(2)  of  title  5,  United  States  Code, 

21  is  amended  by  inserting  a  comma  in  Ueu  of  the  semicolon  at 

22  the  end  thereof  and  adding  the  following:  "including  such 

23  materials  as  (A)  manuals  and  instructions  to  investigators, 

24  inspectors,  auditors,  or  negotiators,  to  the  extent  that  disclo- 

25  sure  of  such  manuals  and  instructions  could  reasonably  be 
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1  expected  to  jeopardize  investigations,  inspections,  audits,  or 

2  negotiations,  and  (B)  examination  material  used  solely  to  de- 

3  termine  individual  qualifications  for  employment,  promotion, 

4  or  licensing  to  the  extent  that  disclosure  could  reasonably  be 

5  expected  to  compromise  the  objectivity  or  fairness  of  the  ex- 

6  amination  process;". 

7  PERSONAL  PRIVACY 

8  Sec.  8.  Section  552(b)(6)  of  title  5,  United  States  Code, 

9  is  amended  to  read  as  follows: 

10  "(6)  records  or  information  concerning  individuals, 

11  including  compilations  or  lists  of  names  and  addresses 

12  that  could  be  used  for  solicitation  purposes,  the  release 

13  of  which  could  reasonably  be  expected  to  constitute  a 

14  clearly  unwarranted  invasion  of  personal  privacy;". 

15  LAW  ENFORCEMENT 

16  Sec.  9.  (a)  Section  552(b)(7)  of  title  5,  United  States 

17  Code,  is  amended  to  read  as  follows: 

18  "(7)  records  or  information  compiled  for  law  en- 

19  forcement  purposes,  but  only  to  the  extent  that  the 

20  production  of  such  law  enforcement  records  or  informa- 

21  tion  (A)  could  reasonably  be  expected  to  interfere  with 

22  enforcement  proceedings,  (B)  would  deprive  a  person  of 

23  a  right  to  a  fair  trial  or  an  impartial  adjudication,  (C) 

24  could  reasonably  be  expected  to  constitute  an  unwar- 

25  ranted  invasion  of  personal  privacy,  (D)  could  reason- 
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1  ably  be  expected  to  disclose  the  identity  of  a  confiden- 

2  tial  source,  including  a  State,  local,  or  foreign  agency 

3  or  authority  or  any  private  institution  which  furnished 

4  information  on  a  confidential  basis,  and,  in  the  case  of 

5  a  record  or  information  compiled  by  criminal  law  en- 

6  forcement  authority  in  the  course  of  a  criminal  investi- 

7  gation  or  by  an  agency  conducting  a  lawful  national 

8  security  intelligence  investigation,  information  furnished 

9  by  a  confidential  source,  (E)  would  disclose  techniques 

10  and  procedures  for  law  enforcement  investigations  or 

11  prosecutions,  or  would  disclose  guidelines  for  law  en- 

12  forcement  investigations  or  prosecutions  if  such  disclo- 

13  sure  could  reasonably  be  expected  to  risk  circumven- 

14  tion  of  the  law,  or  (F)  could  reasonably  be  expected  to 

15  endanger  the  life   or  physical   safety  of  any  natural 

16  person;". 

17  (b)  Section  552(a)  of  title  5,  United  States  Code,  is 

18  amended  by  adding  after  paragraph  (8)  thereof  the  following 

19  new  paragraph: 

20  "(9)  Nothing  in  this  section  shall  be  deemed  applicable 

21  in  any  way  to  the  informant  records  maintained  by  a  law 

22  enforcement  agency  under  an  informant's  name  or  personal 

23  identifier,  whenever  access  to  such  records  is  sought  by  a 

24  third  party  according  to  the  informant's  name  or  personal 

25  identifier.". 
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1  ADDITIONAL  EXEMPTIONS 

2  Sec.  10.  Section  552(b)  of  title  5,  United  States  Code, 

3  is  amended  by  striking  out  "or"  at  the  end  of  paragraph  (8), 

4  by  striking  out  the  period  at  the  end  of  paragraph  (9)  and 

5  inserting  in  lieu  thereof  ";  or",  and  by  adding  the  following 

6  new  paragraph  after  paragraph  (9): 

7  "(10)  records  or  information  maintained  or  origi- 

8  nated  by  the  Secret  Service  in  connection  with  its  pro- 

9  tective  functions  to  the  extent  that  the  production  of 

10  such  records  or  information  could  reasonably  be  ex- 

11  pected  to  adversely  affect  the  Service's  ability  to  per- 

12  form  its  protective  functions.". 

13  REASONABLY  SEGEEGABLE 

14  Sec.  11.  Section  552(b)  of  title  5,  United  States  Code, 

15  is  amended  by  adding  after  the  last  sentence  thereof  the  fol- 

16  lowing:  "In  determining  which  portions  are  reasonably  segre- 

17  gable  in  the  case  of  records  containing  material  covered  by 

18  paragraph  (1)  or  (7)  of  this  subsection,  the  agency  may  con- 

19  sider  whether  the  disclosure  of  particular  information  would, 

20  in  the  context  of  other  information  available  to  the  requester, 

21  cause  the  harm  specified  in  such  paragraph.". 

22  proper  requests 

23  Sec.   12.  Section  552(a)(3)  of  title  5,  United  States 

24  Code,  is  amended  to  read  as  follows: 
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1  "(3)(A)  Except  with  respect  to  the  records  made  availa- 

2  ble  under  paragraphs  (1)  and  (2)  of  this  subsection,  each 

3  agency,  upon  any  request  by  a  requester  who  is  a  United 

4  States  person  for  records  which  (i)  reasonably  describes  such 

5  records  and  (ii)  is  made  in  accordance  with  pubhshed  rules 

6  stating  the  time,  place,  fees  (if  any),  and  procedures  to  be 

7  followed,  shall  make  the  records  promptly  available  to  the 

8  requester. 

9  "(B)  The  time  limits  prescribed  in  subparagraph  (A)  of 

10  paragraph  (6)  shall  be  tolled  whenever  the  requester  (or  any 

1 1  person  on  whose  behalf  the  request  is  made)  is  a  party  to  any 

12  ongoing  judicial  proceeding  or  administrative  adjudication  in 

13  which  the  Government  is  also  a  party  and  may  be  requested 

14  to  produce  the  records  sought.  Nothing  in  this  subparagraph 

15  shall  be  construed  to  bar  (i)  a  request  for  any  records  which 

16  are  not  related  to  the  subject  matter  of  such  pending  proceed- 

17  ing,  or  (ii)  a  request  for  any  records  which  have  been  denied 

18  to  a  party  in  the  course  of  a  judicial  proceeding  or  adminis- 

19  trative  adjudication  that  is  no  longer  pending. 

20  "(C)  The  Attorney  General,  in  accordance  with  public 

21  rulemaking  procedures  set  forth  in  section  553  of  this  title, 

22  may  by  regulation  prescribe  such  limitations  or  conditions  on 

23  the  extent  to  which  and  on  the  circumstances  or  manner  in 

24  which  records  requested  under  this  paragraph  or  under  sec- 

25  tion  552a  of  this  title  shall  be  made  available  to  requesters 
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1  who  are  persons  imprisoned  under  sentence  for  a  felony 

2  under  Federal  or  State  law  or  who  are  reasonably  believed  to 

3  be  requesting  records  on  behalf  of  such  persons,  as  he  finds  to 

4  be  (i)  appropriate  in  the  interests  of  law  enforcement,  or  for- 

5  eign  relations  or  national  defense,  or  of  the  efficient  adminis- 

6  tration  of  this  section,  and  (ii)  not  in  derogation  of  the  public 

7  information  purposes  of  this  section,". 

8  ORGANIZED  CEIME 

9  Sec.  13.  Section  552  of  title  5,  United  States  Code,  is 

10  amended  by  adding  a  new  subsection  (c)  as  follows  and  redes- 

1 1  ignating  the  current  subsections  (c),  (d),  and  (e)  as  (d),  (e),  and 

12  (f)  respectively. 

13  "(c)  Nothing  in  this  section  shall  be  deemed  applicable 

14  to  documents  compiled  in  any  lawful  investigation  of  orga- 

15  nized  crime,  designated  by  the  Attorney  General  for  the  pur- 

16  poses  of  this  subsection  and  conducted  by  a  criminal  law 

17  enforcement  authority  for  law  enforcement  purposes,  if  the 

18  requested  document  was  first  generated  or  acquired  by  such 

19  law  enforcement  authority  within  five  years  of  the  date  of  the 

20  request,  except  where  the  agency  determines  pursuant  to 

21  regulations  promulgated  by  the  Attorney  General  that  there 

22  is  an  overriding  public  interest  in  earlier  disclosure  or  in 

23  longer  exclusion  not  to  exceed  three  years.  Notwithstanding 

24  any  other  provision  of  law,  no  document  described  in  the  pre- 

25  ceding  sentence  may  be  destroyed  or  otherwise  disposed  of 
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1  until  the  document  is  available  for  disclosure  in  accordance 

2  with  subsections  (a)  and  (b)  of  this  section  for  a  period  of  not 

3  less  than  ten  years.". 

4  BEPOETING  UNIFOEMITT 

5  Sec.  14.  Section  552(e)  of  title  5,  United  States  Code 

6  (as  redesignated),  is  amended — 

7  (1)  by  striking  out   "calendar"   the   second  and 

8  fourth  places  it  appears  and  inserting  in  lieu  thereof 

9  "fiscal"; 

10  (2)  by  striking  out  "March"  each  place  it  appears 

11  and  inserting  in  lieu  thereof  "December"; 

12  (3)  in  paragraph  (4),  by  striking  out  "subsection 

13  (a)(4)(F)"    and    inserting   in   lieu    thereof    "subsection 

14  (a)(4)(D";  and 

15  (4)  in  the  next  to  last  sentence,  by  striking  out 

16  "subsections  (a)(4)  (E),  (F),  and  (G)"  and  inserting  in 

17  Ueu  thereof  "subsections  (a)(4)  (H),  (I),  and  (J)". 

18  DEFINITIONS 

19  Sec.  15.  Section  552(0  of  title  5,  United  States  Code 

20  (as  redesignated),  is  amended  to  read  as  follows: 

21  "(f)  For  purposes  of  this  section — 

22  "(1)   'agency'   means   any  executive   department, 

23  military  department.  Government  corporation,  Govem- 

24  ment-controUed  corporation,  or  other  establishment  in 

25  the  executive  branch  of  the  Government  (including  the 
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1  Executive  Office  of  the  President),  or  any  independent 

2  regulatory  agency; 

3  "(2)  'submitter'  means  any  person  who  has  sub- 

4  mitted    to    an    agency    (other    than    an    inteUigence 

5  agency),  or  provided  an  agency  access  to,  trade  se- 

6  crets,  or  commercial,  research,  or  financial  information 

7  (other  than  personal  financial  information)  in  which  the 

8  person  has  a  commercial  or  proprietary  interest; 

9  "(3)  'requester'  means  any  person  who  makes  or 

10  causes  to  be  made,  or  on  whose  behalf  is  made,  a 

11  proper  request  for  disclosure  of  records  under  subsec- 

12  tion  (a); 

13  "(4)  'United  States  person'  means  a  citizen  of  the 

14  United  States  or  an  alien  lawfully  admitted  for  perma- 

15  nent  residence  (as  defined  in  section  101(a)(20)  of  the 

16  Immigration      and      Nationality      Act,      8      U.S.C. 

17  1101(a)(20)),  an  unincorporated  association  a  substan- 

18  tial  number  of  members  of  which  are  citizens  of  the 

19  United  States  or  aliens  lawfully  admitted  for  perma- 

20  nent  residence,  or  a  corporation  which  is  incorporated 

21  in  the  United  States,  but  does  not  include  a  corpora- 

22  tion  or  an  association  that  is  a  foreign  power,  as  de- 

23  fined  in  section  101(a)  of  the  Foreign  Intelligence  Sur- 

24  veillance  Act  of  1978  (50  U.S.C.  1801(a)); 
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1  "(5)  'working  days'  means  every  day  excluding 

2  Saturdays,  Sundays,  and  Federal  legal  holidays;  and 

3  "(6)  'organized  crime'  means  those  structured  and 

4  disciplined  associations  of  individuals  or  of  groups  of  in- 

5  dividuals  who  are  associated  for  the  purpose  of  obtain- 

6  ing  monetary  or  commercial  gains  or  profits,  wholly  or 

7  in  part  by  illegal  means,  while  generally  seeking  to 

8  protect  and  promote  their  activities  through  a  pattern 

9  of  graft  or  corruption,  and  whose  associations  generally 

10  exhibits  the  following  characteristics: 

11  "(A)  their  illegal  activities  are  conspiratorial, 

12  "(B)  in  at  least  part  of  their  activities,  they 

13  commit  acts  of  violence  or  other  acts  which  are 

14  likely  to  intimidate, 

15  "(C)  they  conduct  their  activities  in  a  me- 

16  thodical  or  systematic  and  in  a  secret  fashion, 

17  "(D)    they    insulate    their    leadership    from 

18  direct  involvement  in  illegal  activities  by  their  or- 

19  ganizational  structure, 

20  "(E)  they  attempt  to  gain  influence  in  gov- 

21  emment,  politics,  and  commerce  through  corrup- 

22  tion,  graft,  and  illegitimate  means,  and 

23  "(F)  they  engage  in  patently  illegal  enter- 

24  prises  such  as  dealing  in  drugs,  gambling,  loan- 
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1  sharking,  labor  racketeering,  or  the  investment  of 

2  illegally  obtained  funds  in  legitimate  businesses.". 

3  PUBLICATION  OF  BXElfPTION  3  STATUTES 

4  Sec.  16.  Section  552  of  title  5,  United  States  Code,  is 

5  amended  by  adding  a  new  subsection  (g)  as  follows: 

6  "(g)  Within  two  hundred  and  seventy  days  of  the  date  of 

7  the  enactment  of  this  subsection,  any  agency  which  reUes  or 

8  intends  to  rely  on  any  statute  which  was  enacted  prior  to  the 

9  date  of  enactment  of  this  subsection,  or  during  the  thirty-day 

10  period  after  such  date  to  withhold  information  under  subsec- 

11  tion  (bK3)  of  this  section,  shall  cause  to  be  published  in  the 

12  Federal  Register  a  list  of  all  such  statutes  and  a  description 

13  of  the  scope  of  the  information  covered.  The  Justice  Depart- 

14  ment  shall  also  publish  a  final  compilation  of  all  such  listings 

15  in  the  Federal  Register  upon  the  completion  of  the  two-hun- 

16  dred-and-seventy-day  period  described  in  the  preceding  sen- 

17  tence.  No  agency  may  rely,  after  two  hundred  and  seventy 

18  days  after  the  date  of  enactment  of  this  subsection,  on  any 

19  such  statute  not  listed  in  denying  a  request.  Nothing  in  this 

20  subsection  shall  affect  existing  rights  of  any  party  other  than 

21  an  agency.". 

Passed  the  Senate  February  27,  1984. 

Attest:  WILLIAM  F.  HILDENBRAND, 

Secretary. 
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Mr.  Engush.  Each  of  today's  witnesses  represents  a  class  of 
FOIA  users:  the  press,  public  interest  groups,  and  individuals.  This 
focus  on  the  user  is  intentional.  I  think  that  it  is  important  for  ev- 
eryone to  realize  how  the  FOIA  is  used  when  changes  are  consid- 
ered. 

The  FOIA  is  an  effective  tool  of  Government  oversight.  FOIA  dis- 
closures help  to  identify  and  deter  Government  waste,  abuse,  and 
mismanagement.  My  statement  includes  a  few  examples,  and  some 
of  the  witnesses  have  some  very  striking  examples  of  the  positive 
value  of  FOIA. 

Too  much  of  the  debate  about  FOIA  has  concentrated  on  nega- 
tive aspects  of  the  law.  I  think  that  the  positive  side  needs  more 
exposure.  The  FOIA  is  a  tremendous  force  for  good  government, 
and  this  is  what  is  at  stake  in  this  debate.  More  than  one  poorly 
run  agency  would  be  happy  to  see  the  FOIA  disappear. 

I  have  two  other  brief  points.  First,  I  want  to  take  note  of  thi^ 
administrative  reinterpretations  of  the  FOIA  made  by  the  Justice 
Department  in  the  last  few  years.  I  suspect  that  a  good  many  of 
the  current  problems  with  the  FOIA  are  the  result  of  these  admin- 
istrative actions.  I  hope  that  the  testimony  will  shed  some  light  on 
this  issue. 

Second,  during  the  last  3  years,  the  Reagan  administration  has 
imposed  a  wide  variety  of  restrictions  on  Government  information. 
I  won't  read  the  list  because  it  would  take  too  long. 

These  information  cutbacks  have  made  the  FOIA  more  of  a  cen- 
tral battleground  of  information  policy.  This,  in  turn,  makes  it 
harder  for  us  to  look  for  and  pass  minor  reforms  that  might  make 
the  FOIA  fairer  and  more  efficient  while  maintaining  the  law's 
usefulness.  FOIA  amendments  cannot  be  considered  in  a  vacuum. 
This  is  an  unfortunate  situation,  but  it  is  not  one  that  we  have  cre- 
ated. 

[The  opening  statement  of  Mr.  English  follows:] 
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Opening  Statement 
CHAIRMAN  GLENN  ENGLISH 
Hearings  Before  the 
SUBCOMMITTEE  ON  GOVERNMENT  INFORMATION,  JUSTICE,  AND  AGRICULTURE 
S.774,  THE  FREEDOM  OF  INFORMATION  REFORM  ACT 
Mav  24,  1984 
Three  years  ago,  this  Subcommittee  conducted  several 
days  of  general  oversight  hearings  on  the  Freedom  of  Information 
Act.   At  that  time,  we  received  testimony  from  individuals  and 
groups  with  different  opinions  about  FOIA,  and  I  came  away 
unconvinced  that  major  changes  were  needed.   However,  I  did 
make  a  commitment  that  the  Subcommittee  would  consider  any 
FOIA  legislation  that  was  passed  by  the  Senate. 

In  keeping  with  that  comrui  tment ,  we  are  here  today  to 
hear  testimony  on  S.774,  the  Freedom  of  Information  Reform  Act. 
A  second  day  of  hearings  will  be  held  next  Wednesday,  and 
several  more  days  will  be  scheduled  in  June.   At  that  point, 
wc  will  reevaluate  the  Senate  bill  xn   light  of  the  testimony 
we  have  received. 

Three  years  of  effort  on  the  part  of  the  Senate  led  to 
the  passage  of  S.774  three  months  ago.   Although  the  bill 
went  through  the  Senate  without  recorded  dissent,  I  suspect 
that  the  length  of  time  that  it  took  to  pass  S.774  is  more 
indicative  of  the  degree  of  controversy  surrounding  the  bill 
than  the  final  vote. 

Since  S.774  passed  the  Senate,  the  Subcommittee  has  heard 
from  a  large  number  of  interested  individuals  and  organizations 
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who  want  to  express  their  opinions.   S.774  proposes  over  40 
changes  to  the  FOIA,  and  many  of  these  changes  are  controversial. 
We  will  attempt  to  hear  from  as  many  people  as  we  can,  and 
all  points  of  view  will  be  represented.   Those  who  are  not 
able  to  appear  will  be  invited  to  submit  written  statements 
for  inclusion  in  the  hearing  record. 

Today's  hearing  concentrates  on  the  interests  of  the 
FOIA  requester.   Each  witness  represents  a  class  of  FOIA 
users:   the  press;  public  interest  and  good  government 
organizations;  and  individuals.   Other  FOIA  users  will  be 
heard  from  at  later  hearings  as  well. 

I  think  it  is  important  to  begin  consideration  of  FOIA 
legislation  by  hearing  from  the  users.   This  clarifies  what 
is  really  at  stake  in  the  discussions  about  access  to  records. 
Too  much  of  the  debate  over  FOIA  has  been  focused  on  the  cost 
of  the  law  or  on  unsubstantiated  allegations  of  harm.   The 
critics  of  the  law  have  done  a  good  job  in  obscuring  the 
benefits  that  result  from  disclosure  of  public  documents. 

In  fact,  the  FOIA  is  an  effective  tool  of  government 
oversight.   It  is  used  regularly  by  those  outside  of 
government  who  frequently  have  no  other  means  of  obtaining 
information  about  government  activities.   It  has  even  been 
used  by  Members  of  Congress  to  extract  information  from 
uncooperative  agencies. 

Public  exposure  provides  an  incentive  for  corrective 
action  when  unfair,  improper,  wasteful  conduct  is  revealed. 
In  addition,  the  possibility  of  public  exposure  through  the 
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FOIA  provides  a  deterrent  to  illegal,  improper  or  wasteful 
conduct  by  government  officials.   These  indirect  benefits  of 
the  FOIA  cannot  be  measured  readily.   I  am  convinced,  however, 
that  the  benefits  of  the  FOIA  far  exceed  its  cost. 

Let  me  suggest  two  measures  of  the  success  of  the  FOIA 
as  an  instrument  of  independent  government  oversight.   First, 
the  most  vocal  critics  of  the  FOIA  are  federal  agencies. 
Bureaucratic  organizations  like  to  avoid  accountability,  and 
the  FOIA  makes  it  hard  for  agencies  to  control  public  access 
to  information  about  their  activities.   I  do  not  think  that 
agencies  would  complain  so  much  if  the  FOIA  were  not  used  so 
effectively.   The  agencies  that  have  been  most  embarrassed 
by  FOIA  disclosures  are  the  ones  that  have  complained  the  most. 

The  success  of  the  FOIA  can  also  be  measured  by  the 

waste,  abuse,  mismanagement,  and  violations  of  law  that  have 

been  exposed.   A  broad  range  of  questionable  agency  activities 

has  come  to  light  through  FOIA  requests.   Some  recent 

disclosures  include: 

o  The  cost  of  Attorney  General  Smith's  $700,000 
around-the-world  trip  was  disclosed  through  a 
request  made  under  the  FOIA. 

"  A  disclosure  under  the  FOIA  revealed  that  the  Energy 
Department  decided  to  build  a  heavy-water  nuclear 
reactor  using  the  worst  of  five  possible  designs. 

o  FOIA  documents  revealed  that  the  VA  spent  $700,000 
to  renovate  office  space  that  was  never  used. 

o  UPI  obtained  documents  under  the  FOIA  revealing 
that  the  TVA  gave  over  3  million  dollars  to  a 
development  agency  that  may  have  been  operating 
illegally. 
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0  Many  examples  of  misconduct  by  the  FBI  have  been 
revealed  over  the  years.   A  recent  disclosure  involved 
use  of  the  FBI  by  President  Franklin  Roosevelt  to 
locate  missing  relatives. 

»  DocTjments  released  under  the  FOIA  disclosed  fire  and 
safety  violations  at  the  National  Archives.   The 
disclosure  prompted  a  review  of  the  problems  by 
agency  officials. 

Some  of  today's  witnesses  have  used  the  FOIA  to  obtain 

information  about  government  wrongdoing  and  mismanagement. 

Their  testimony  includes  some  very  spectacular  examples  of 

how  FOIA  disclosures  resulted  in  large  cost  savings  and 

improvements  in  health  and  safety.   I  expect  that  witnesses 

at  later  hearings  will  also  be  able  to  provide  similar  examples 

for  the  record.   The  oversight  role  of  the  FOIA  is  a  side  of 

the  law  that  needs  some  exposure  of  its  own. 

1  want  to  make  two  other  points  by  way  of  introduction. 
First,  the  Reagan  Administration  in  general  and  the  Justice 
Department  in  particular  have  undertaken  some  administrative 
reinterpretations  of  the  FOIA  in  the  last  few  years.   I  have 
objected  to  these  efforts  as  being  unwise  and  unlawful. 

The  main  result  of  the  new  policies  seems  to  be  that  the 
FOIA  is  both  harder  to  use  and  more  complicated  to  administer. 
I  hope  that  these  hearings  will  help  us  to  identify  the 
extent  to  which  FOIA  problems  are  administrative  rather  than 
legislative.   Problems  that  have  been  created  through 
administrative  action  can  be  solved  most  efficiently  in  the 
same  manner. 

Second,  the  Reagan  Administration  has  established  a 
clear  and  consistent  pattern  of  restricting  the  availability 
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of  government  information  to  the  public.   The  list  of  anti- 
disclosure  activities  includes  expansion  of  classification 
authority,  publication  cutbacks,  proposals  for  government 
censorship,  and  increased  efforts  to  manage  the  news.   This 
is  a  verv  short  selection  from  a  very  long  list. 

Proposals  to  amend  the  FOIA  cannot  be  considered  in  a 
vacuum.   As  other  sources  of  information  are  cut  off,  the 
FOIA  becomes  more  important.   This  increasing  pressure  on 
the  FOIA  does  not  make  it  any  easier  for  us  to  look  for  and 
pass  minor  reforms  that  will  make  the  FOIA  fairer  and  more 
efficient  while,  at  the  same  time,  maintaining  the  law's 
usefulness . 
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Mr.  English.  Mr.  Kleczka,  do  you  have  comments  to  make  this 
morning? 

Mr.  Kleczka.  None,  Mr.  Chairman,  thank  you. 

Mr.  English.  We  will  try  to  move  along  as  quickly  as  we  can.  We 
are  expecting  that  there  will  be  interruptions  this  morning. 

We  want  to  apologize  to  our  witnesses  for  that.  We  do  have  nu- 
merous votes  that  are  expected  on  the  floor  of  the  House. 

I  would  also  like  to  say  that  I  appreciate  very  much  people 
taking  the  time  to  come  and  testify  before  us  on  this  very  impor- 
tant issue.  I  know  that  many  of  our  witnesses  are  pressed  for  time 
and  have  plane  connections  to  make,  and  we  will  try  to  move  along 
as  quickly  as  we  can. 

Again,  I  want  to  apologize  for  any  interruptions  that  may  come 
about  as  a  result  of  activity  on  the  floor  of  the  House. 

We  will  have  our  first  panel  this  morning.  First,  we  will  have 
Mr.  Edward  R.  Cony,  vice  president  for  news  for  Dow  Jones  Pub- 
lishing Co.  He  will  be  representing  the  American  Society  of  News- 
paper Editors  and  the  National  Newspaper  Association.  As  I  under- 
stand, he  will  be  accompanied  by  Mr.  Richard  Schmidt,  counsel  to 
ASNE. 

We  will  also  have  Mr.  Jerry  W.  Friedheim,  executive  vice  presi- 
dent of  the  American  Newspaper  Publishers  Association. 

I  want  to  welcome  both  of  you  gentlemen.  Mr.  Friedheim,  if  you 
would,  please  introduce  the  lady  accompanying  you  to  the  witness 
table. 

Mr.  Friedheim.  Tonda  Rush,  our  counsel  for  freedom  of  informa- 
tion affairs. 

Mr.  Engush.  Thank  you.  Mr.  Cony,  we  will  let  you  lead  off.  If 
you  would  care  to  summarize  your  written  testimony,  without  ob- 
jection, that  full  testimony  will  be  made  part  of  the  record. 

STATEMENT  OF  EDWARD  R.  CONY,  VICE  PRESIDENT,  NEWS,  DOW 
JONES  PUBLISHING  CO.,  REPRESENTING  THE  AMERICAN  SOCI- 
ETY OF  NEWSPAPER  EDITORS  AND  THE  NATIONAL  NEWSPA- 
PER ASSOCIATION,  ACCOMPANIED  BY  RICHARD  SCHMIDT, 
COUNSEL  TO  ASNE 

Mr.  Cony.  Thank  you,  Mr.  Chairman. 

As  you  indicated,  I  am  wearing  two  hats  today.  I  am  here  as 
chairman  of  the  Freedom  of  Information  Committee  of  the  Ameri- 
can Society  of  Newspaper  Editors,  which  is  a  mouthful.  The  Ameri- 
can Society  of  Newspaper  Editors  is  a  national  organization  of 
more  than  900  men  and  women  who  hold  positions  as  "directing 
editors  of  daily  newspapers." 

I  don't  think  anybody  is  quite  sure  what  a  directing  editor  really 
is.  It  is  hard — I  suppose  from  your  experience  with  reporters,  it  is 
hard  to  direct  one  reporter,  to  say  nothing  about  a  newsroom  full 
of  reporters. 

But  in  theory,  anyway,  we  run  newspaper  newsrooms  around  the 
country.  One  basic  aim  of  ASNE  is  to  try  to  improve  the  quality  of 
newspaper  journalism,  and  I  suppose  some  in  this  room  might  ob- 
serve we  have  lots  of  room  for  improvement. 

Be  that  as  it  may,  we  do  strive  to  do  a  better  job  in  serving  the 
American  public.  ASNE  believes  that  the  Freedom  of  Information 
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Act,  as  it  is  now  constituted,  has  been  an  effective  tool  to  aid  the 
U.S.  press  by  informing  the  public  of  what  is  going  on  with  its  Gov- 
ernment. 

As  we  have  previously  told  this  committee  and  committees  of  the 
U.S.  Senate,  we  simply  don't  understand  the  broad-scale  attack 
that  has  been  made  upon  the  Freedom  of  Information  Act  in  some 
quarters. 

We  do  not  feel  that  testimony  before  this  committee  and  before 
the  other  body  of  Congress  has  made  a  case  for  many  of  the  drastic 
changes  proposed. 

Just  to  start  running  down  some  of  the  aspects  of  S.  774.  Section 
1  calls  for  each  agency  to  set  fee  schedules  according  to  guidelines 
put  forth  by  the  Office  of  Management  and  Budget.  It  appears  to 
us  that  there  may  be  merit  in  having  OMB  draw  up  regulations 
after  notice  and  receipt  of  public  comments  specifying  a  uniform 
schedule  of  fees  for  all  agencies,  provided  OMB  doesn't  impose 
upon  the  agencies  fees  so  high  as  to  eviscerate  the  act. 

Section  1  also  provides  that  an  agency  may  assess  "The  request- 
er" for  the  costs  the  agency  incurs  in  finding  the  information,  copy- 
ing it,  and  processing  it. 

Processing  is  defined  as  including  "services  involved  in  examin- 
ing records  for  possible  withholding  or  deletions  to  carry  out  deter- 
mination of  law  or  policy." 

Under  current  law,  agencies  can  charge  for  searching  and  for 
copying  costs,  but  there  is  no  charge  for  the  cost  of  reviewing  the 
records  by  the  various  agencies.  So  this  is  a  new  charge  appearing 
in  S.  774. 

We  would  like  to  suggest  that  any  charge  for  reviewing  records 
may  vary  widely  from  agency  to  agency,  depending  on  how  matters 
are  handled. 

It  is  true  that  section  1  also  states  that  the  search  and  copying 
charges  can  be  reduced  or  waived  if  the  agency  determines  that  is 
in  the  public  interest,  because  furnishing  the  information  might 
"primarily  benefit"  the  general  public  rather  than  a  commercial  or 
a  private  interest. 

If  you  could  please  hang  on  to  that  phrase  "primarily  benefit" 
for  a  mxinute  or  two,  I  want  to  come  back  to  it. 

The  section  also  states  that  all  other  charges,  presumably  includ- 
ing the  reviewing  or  processing,  can  also  be  waived  if  the  agency 
determines  that  the  information  is  not  sought  for  any  commercial 
use  or  if  the  information  is  being  requested  for  basically  public 
service  aspects. 

It  also  provides  waivers  for  representatives  of  the  press  and  by 
other  nonprofit  groups. 

In  January  1983,  the  Justice  Department  issued  a  new  set  of 
guidelines  telling  Federal  agencies  how  to  handle  waiver  re- 
quests— requests  to  waive  fees  under  the  current  act.  Though  the 
guidelines  purpose  to  be  merely  a  restatement,  their  major  goal  ap- 
pears to  be  to  urge  agencies  to  collect  more  fees  and  to  be  more 
stringent  or  grudging  in  the  granting  of  waiver  fees. 

It  appears  to  us  that  this  committee  could  strengthen  the  fee 
waiver  provision  for  all  users.  We  would  ask  now  as  we  have  asked 
before — if  it  benefits  "the  general  public"  in  any  way,  why  do  we 
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need  that  awful  adverb  "primarily"  in  there.  You  should  strike  it 
out. 

Section  1(c)  would  permit  the  Government  to  charge  a  "fair 
value  fee"  for  records  containing  commercially  valuable  technologi- 
cal information.  While  S.  774  as  passed  by  the  Senate  eliminated 
the  original  language  which  would  have  allowed  the  Government 
to  "charge  a  fair  value  fee  or  royalty,"  this  is  an  improvement  over 
that  language,  it  still  raises  public  policy  questions  in  our  mind. 

As  you  are  aware,  the  Copyright  Act  forbids  the  Government 
from  obtaining  a  copyright  on  any  of  its  works,  the  theory  being 
the  Government-produced  material  belongs  to  the  public,  and  the 
Government  should  not  profit  from  the  dissemination  of  such  mate- 
rial. 

To  us  it  appears  that  the  phrase  "a  fair  value  fee"  opens  the 
door  to  the  Government's  acquiring  the  protection  it  could  not 
obtain  through  copyright. 

Instead,  the  Government  would  do  it  under  the  guise  of  recover- 
ing its  costs. 

We  believe  section  2  of  S.  774,  concerning  time  limits,  should  be 
viewed  in  the  light  of  the  history  of  the  FOI  Act.  Prior  to  the  1974 
amendments,  the  House  Committee  on  Government  Operations 
concluded  "The  efficient  operation  of  the  Freedom  of  Information 
Act  has  been  hindered  by  5  years  of  foot  dragging  by  the  Federal 
bureaucracies,  obvious  in  parts  of  two  administrations." 

That  was  in  1974.  So  there  were  two  different  administrations  in- 
volved. 

Congress  did  take  action  to  impose  time  limits  on  responses  to 
the  Freedom  of  Information  Act  in  1974.  The  bill  before  you  now 
would  allow  an  extension  of  the  time  limits  of  up  to  30  days  under 
"unusual  circumstances"  in  contrast  to  what  the  current  law  pro- 
vides which  is  only  a  10-day  extension  and  even  that  extension  is 
contingent  upon  showing  that  there  is  a  need  to  collect  records 
from  field  offices  or  that  a  requester  seeks  a  voluminous  amount  of 
records,  maybe  involving  several  different  agencies. 

We  question  whether  a  need  has  been  shown  for  increasing  the 
extension  from  10  days  to  30  or  for  broadening  the  definition  of 
"unusual  circumstances."  And  I  would  like  to  give  you  an  example 
of  how  the  excessive  use  of  such  extensions  contributes  to  the  fine 
art  of  foot  dragging. 

It  is  an  experience  we  have  had  at  the  Wall  Street  Journal.  And 
I  should  say  here  that  we  use  the  FOI  Act  frequently,  and  in  gener- 
al our  experience  with  it  has  been  very  good.  It  has  helped  us 
obtain  information  that  we  feel  otherwise  we  would  not  have  been 
able  to  obtain. 

We  have  used  the  material  in  many  stories.  If  you  read  the  Jour- 
nal carefully,  you  will  see  references  from  time  to  time  of  how  the 
FOI  Act  has  specifically  helped  us. 

It  is  especially  good  in  prodding  information  out  of  reluctant  bu- 
reaucrats. I  might  add,  too,  that  sometimes  it  won't  show  in  the 
record  that  we  have  used  the  FOI  Act,  but  if  we  are  having  prob- 
lems with  an  agency,  the  mere  suggestion  that  we  may  go  to  the 
FOI  Act  sometimes  produces  the  information  we  want. 

In  this  particular  case  I  am  talking  about  today,  however,  we 
were  frustrated  totally.  Two  of  our  Washington  reporters  were 
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working  on  a  story  about  the  sale  of  arms  to  Egypt  during  the 
Carter  administration. 

It  seemed  that  a  mysterious  Egyptian  businessman  had  joined 
forces  with  an  American  fresh  out  of  the  CIA  to  form  a  company 
that  appeared  to  be  making  a  kilUng  by  overcharging  on  arms  ship- 
ments to  Egypt. 

Neither  the  Pentagon,  the  State  Department  nor  the  Justice  De- 
partment— all  three  were  involved  in  this  situation — wanted  to 
talk  at  all  about  the  case.  So  eventually  we  tried  the  FOI  Act. 

And  we  promptly  got  caught  up  in  the  extension  web.  It  went  on 
for  months. 

We  were  told  again  and  again  that  further  consultations  among 
the  three  departments  were  needed  before  any  information  could 
be  released.  I  want  to  point  out  here,  we  were  not  asking  any  mili- 
tary questions. 

We  were  not  interested  in  what  these  weapons  were.  All  we  were 
interested  in  was  in  the  business  aspects  of  the  deal,  the  sales  con- 
tracts, and  what  they  were  costing  U.S.  taxpayers. 

We  were  not  after  any  secret  or  confidential  information. 

Eventually,  after  7  or  8  months  we  succeeded  in  getting  the  story 
without  any  help  from  the  FOI  Act,  and  on  October  1,  1982,  we  ran 
it  as  our  lead  story  on  page  1  in  the  journal  under  the  headline 
"Weapons  Windfall." 

At  that  point  we  had  received  not  one  document  through  the  FOI 
Act.  But  7  months  later,  after  the  story  ran — 7  months  after  the 
story  ran,  documents  began  to  trickle  in  through  the  FOI  Act. 

One  of  the  very  first  documents  we  received  was  a  copy  of  our 
own  story  "Weapons  Windfall."  The  story  was  marked  in  big  let- 
ters, somebody  had  a  stamp,  and  it  said  "declassified." 

We  were  curious  about  this.  So  we  called  the  State  Department 
and  asked  how  a  story  that  had  been  printed  on  the  front  page  of  a 
paper  with  over  2  million  circulation  throughout  the  entire  United 
States  could  have  been  classified. 

Well,  eventually  a  pleasant  young  woman  told  us  that  the  story 
had  never  been  classified.  Well,  why  the  declassified  stamp?  I  want 
to  quote.  "It  is  our  standard  practice  to  stamp  declassified  on  ev- 
erything we  release,  whether  it  was  classified  or  not." 

She  said  this  saves  time  for  the  agency  when  large  quantities  of 
material  are  being  released  for  the  record. 

Also,  for  the  record  I  would  like  to  enclose,  if  I  may,  an  editorial 
page  piece  which  the  Journal  ran  on  this  experience  we  had  with 
the  FOI  Act.  I  would  like  to  emphasize  this  is  an  unfortunate  case, 
and  we  were  frustrated.  But  by  and  large  our  experience  with 
FOI  A  has  been  good. 

Going  back  to  S.  774,  section  3  covers  business  confidentiality 
procedures.  As  we  have  said  previously,  ASNE  doesn't  object  to  no- 
tifying business  concerns  that  a  FOI  request  has  been  made.  But 
we  do  object  to  an  attempt  to  broaden  the  present  (b)(4)  exemption. 

The  FOI  Act  currently  exempts  from  disclosure  "trade  secrets 
and  commercial  or  financial  information  obtained  from  a  person 
and  privileged  or  confidential."  Section  3  of  S.  774  states  that  a 
submitter — a  submitter  is  the  other  side  of  the  coin  from  the  re- 
quester— a  submitter  may  be  required  to  designate  at  the  time  it 
submits  or  provides  to  the  agency — I  am  reading  from  the  bill 
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here — any  information  consisting  of  trade  secrets  or  commericsil, 
research,  financial,  or  business  information  which  is  exempt  from 
disclosure  under  section  (b)(4). 

What  we  ought  to  be  clear  about  here  are  the  terms  research 
and  business  that  have  been  added.  They  are  in  S.  774.  They  do  not 
appear  in  the  present  exemptions  of  the  act. 

This  provision  of  the  bill  allows,  in  effect,  a  submitter  to  claim 
an  exemption  that  is  nonexistent  in  the  act. 

In  the  definition  section  of  S.  774,  there  are  no  definitions  of  re- 
search or  business  information. 

Both  terms  we  feel  are  so  broad  because  there  is  no  connection 
between  these  provisions  and  the  key  (b)(4)  exemption.  We  feel  its 
inclusion  in  S.  774  will  lead  to  future  litigation. 

Again,  emphasizing  that  we  have  no  objection  to  the  notice  provi- 
sions to  submitters,  the  language  of  these  provisions  should  be 
modified  so  they  track  the  key  (b)(4)  exemption,  and  cover  only 
"trade  secrets  and  commercial  or  financial  information  obtained 
from  a  person  and  priviledged  and  confidential." 

The  judicial  review  section  provides  commercial  submitters  of  in- 
formation to  the  Government  with  an  unfair  advantage,  in  litiga- 
tion for  release  of  information  by  permitting  these  businesses  a 
choice  of  forums. 

Because  they  may  have  corporate  offices  scattered  around  the 
country,  it  is  not  inconceivable  that  a  person  living  in  Florida, 
trying  to  use  the  FOI  Act,  finds  his  request  being  adjudicated  in  a 
court  in  Alaska. 

That  may  be  an  extreme  example.  But  there  is  a  certain  peril  in 
that  provision. 

Section  8  of  S.  774,  concerning  personal  privacy,  modifies  the  cur- 
rent law  which  exempts  personnel  and  medical  files  on  the  ground 
that  their  disclosure  "would  constitute  a  clearly  unwarranted  inva- 
sion of  personal  privacy." 

The  report  accompanying  the  original  Freedom  of  Information 
Act  put  it  this  way. 

The  phrase  "clearly  unwarranted  invasion  of  personal  privacy"  enunciates  a 
policy  that  will  involve  a  balancing  of  interests  between  the  protection  of  an  individ- 
ual's private  affairs  from  unnecessary  public  scruitiny  and  the  preservation  of  the 
public's  right  to  Government  information." 

The  U.S.  Supreme  Court  subsequently  in  the  case  of  Department 
of  Air  Force  v.  Rose  said  "congressional  concern  for  the  protection 
of  the  kind  of  confidential  personal  data  usually  included  in  a  per- 
sonnel file  is  abundantly  clear.  But  Congress  also  made  clear  that 
nonconfidential  matter  was  not  to  be  insulated  from  disclosure 
merely  because  it  was  stored  by  the  agency  in  personnel  files." 

Rather,  Congress  sought  a  balancing  of  the  individual's  right  of 
privacy  against  the  preservation  of  the  basic  purpose  of  the  Free- 
dom of  Information  Act  "to  open  agency  action  to  the  light  of 
public  scrutiny." 

The  device  adopted  to  achieve  that  balance  was  the  limited  ex- 
emption when  privacy  was  threatened  for,  again,  clearly  unwar- 
ranted invasions  of  personal  privacy. 

I  might  just  as  an  aside  here,  it  seems  to  me  concern  for  privacy 
is  growing  in  the  society.  So  this  is  an  important  issue  here. 
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The  balancing  required  under  the  present  laws  has  furnished 
complete  and  adequate  protection  to  legitimate  privacy  concerns, 
and  there  is  no  need  to  broaden  the  privacy  protection,  nor  to  allow 
further  interpretations  by  the  use  of  the  modifying  term  in  the  pro- 
posed section  8. 

Section  9  of  S.  774  concerns  law  enforcement.  One  of  the  sub- 
parts provokes  the  same  objections  from  us  that  we  have  just 
raised  in  the  previous  section  concerning  personal  privacy. 

Again,  we  find  no  showing  that  the  use  of  the  term  "would  con- 
stitute an  unwarranted  invasion  of  personal  privacy,"  needs  to  be 
amended  in  any  way.  The  attempt  to  change  that  term  to  read 
"could  reasonably  be  expected  to  constitute  an  unwarranted  inva- 
sion" is  simply  not  needed  in  our  view. 

There  is  no  evidence  in  the  record  that  calls  for  such  usage.  In 
our  zeal  for  protection  of  personal  privacy,  we  should  not  close  off 
avenues  of  information  concerning  Government  operations. 

Bill  Hornby,  the  senior  editor  of  the  Denver  Post,  and  a  past 
president  of  ASNE,  once  commented  that  if  we  continue  our  head- 
long drive  to  seal  off  all  news  of  Government  under  the  guise  of 
privacy,  we  could  well  become  like  the  very  private  Germans  of  a 
few  decades  ago  who  in  their  privacy  wondered  about  the  sighing 
cargoes  in  those  long  freight  trains  that  passed  in  the  night. 

Let's  keep  in  mind  that  personal  privacy  reaches  a  zenith  in  a 
totalitarian  society.  We  have  opted  for  an  open  society,  and  we 
must  be  forever  alert  to  ensure  its  preservation. 

Section  11  redefines  the  test  of  what  is  "reasonably  segregable." 
Let  me  read  from  section  552(b)  in  the  current  law. 

"Any  segregable  portion  of  a  record  shall  be  provided  to  any 
person  requesting  such  record  after  deletion  of  the  portions  which 
are  exempt." 

The  Senate  report  in  1974  put  it  this  way.  "The  segregability" — I 
find  it  interesting  that  that  is  followed  in  parentheses  by  "sic".  We 
might  want  to  add  a  "k"  to  that — "The  segregability  requirement 
emphasizes  what  is  presently  understood  by  most  courts  but  has 
gone  unheeded  by  agencies.  It  would  not  be  enough  for  the  Govern- 
ment to  refuse  disclosure  of  the  record  merely  because  it  or  the  file 
it  was  in  contains  such  exempt  information  since  deletion  of  that 
information  would  provide  full  protection  for  the  purposes  to  be 
served  by  the  exemption.  Thus,  the  Government  could  not  refuse  to 
disclose  the  requested  records  merely  because  it  finds  in  these 
records  some  portions  which  may  be  exempt." 

I  don't  want  to  seem  to  criticize  the  Senate,  but  I  think  what 
they  were  saying  is  simply  this,  that  first  you  take  out  the  informa- 
tion that  is  exempt,  then  you  allow  the  person  seeking  the  informa- 
tion to  look  at  what  remains.  Indeed,  the  Attorney  General's 
memorandum  on  the  1974  amendments  to  the  FOI  Act  stated  that 
after  deletion  of  exempt  material  from  a  requested  file,  "the  re- 
maining material  must  be  released  if  it  is  at  all  intelligible." 

And  I  can  tell  you  from  personal  experience,  sometimes  it  is  not 
intelligible.  They  have  one  word  out  of  a  whole  page  in  some  of  the 
documents  we  have  received. 

The  Attorney  General  went  on  to  say  "Doubts  about  the  intelligi- 
bility or  responsiveness  of  remaining  nonexempt  material  should 
be  resolved  in  favor  of  release."  The  amendment  now  before  you 
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contains  the  vague  and  unclear  test  that  the  agency  may  consider 
whether  the  disclosure  of  particular  information  would,  in  the  con- 
text of  other  information  available  to  the  requester,  cause  harm 
specified  in  such  a  paragraph. 

This  can  only  lead  to  more  litigation,  we  fear,  to  determine  what 
vague  and  esoteric  test  could  be  made.  There  is  no  evidence  that 
such  language  is  at  all  needed  and  that  the  present  provisions  of 
the  law  are  not  adequate. 

Section  11(b)  provides  that  the  time  limits  for  responding  to  a 
Freedom  of  Information  Act  request  shall  be  tolled,  suspended,  that 
is,  whenever  the  requester  or  any  person  on  whose  behalf  the  re- 
quest is  made  is  a  party  to  any  judicial  proceeding  or  administra- 
tive adjudication  in  which  the  Government  is  also  a  party  and 
where  the  Government  has  been  requested  to  produce  the  records. 

Those  who  propose  this  measure  are  contending  here  that  Gov- 
ernment attorneys  working  on  a  case  are  forced  to  divert  their  at- 
tention from  preparing  that  case  in  order  to  comply  with  the  FOI 
Act,  and  that  this  impairs  the  Government's  capacity  to  prepare 
and  carry  forward  many  of  its  cases. 

This  proposal  originated  with  the  Department  of  Justice  with 
which  we  have  had  some  disagreement  about  the  handling  of  FOIA 
matters. 

Ironically,  however,  had  this  provision  been  in  effect,  the 
Reagan-Bush  Campaign  Committee  would  have  been  blocked  from 
using  the  FOI  Act  in  their  litigation  with  the  Federal  Election 
Commission.  It  would  have  been  delayed. 

A  copy  of  the  story  describing  these  activities  which  appeared  in 
the  Washington  Post  on  October  21,  1981,  is  attached  to  this  state- 
ment as  an  exhibit. 

Section  12(c)  allows  the  Attorney  General  to  prescribe  limitations 
or  conditions  on  the  manner  in  which  imprisoned  felons  can  re- 
ceive records  they  have  requested  under  the  FOI  Act.  These  restric- 
tions would  also  apply  to  others  reasonably  believed  to  be  request- 
ing records  on  behalf  of  such  prisoners. 

We  recognize  that  it  may  indeed  be  a  burden  on  an  agency  of 
Government  to  receive  requests  under  FOIA  from  persons  who 
have  been  convicted  of  felonies  and  who  are  in  prison  under  Feder- 
al or  State  law.  We  also  recognize  that  these  people  have  lost  their 
right  to  vote,  and  other  civil  rights  as  well  by  virtue  of  their  con- 
viction. However,  we  feel  that  the  language  of  section  12(c)  will  be 
virtually  impossible  to  administer  and  easily  circumvented. 

It  also  invites  further  litigation  to  determine  who  might  be  "rea- 
sonably believed  to  be  requesting  records  on  behalf  of  such  a  pris- 
oner. It  allows  for  bureaucratic  determination  as  to  whether  or  not 
it  affects  "efficient  administration." 

Section  13  concerning  organized  crime  gives  the  Attorney  Gener- 
al carte  blanche  to  designate  files  that  he  could  then  automatically 
exempt  for  up  to  8  years.  There  is  no  showing  that  this  provision  is 
needed,  and  the  current  law's  exemption  for  enforcement  provision 
adequately  protects  information  gathered  about  organized  crime. 

As  you  probably  detected  from  my  testimony,  we  find  it  difficult 
indeed  to  find  very  much  in  S.  774  that  appears  to  improve  the  cur- 
rent law  or  to  furnish  the  public  with  more  information  about  the 
operations  of  its  government.  However,  let  it  be  known  that  we  do 
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applaud  section  16.  That  is  the  publication  of  exemption  three  stat- 
utes. It  is  extremely  difficult  to  track  these  exemptions  which  pro- 
vide that  the  FOI  Act  does  not  apply  to  matters  that  are  "specifi- 
cally exempted  from  disclosure  by  statute,  providing  that  such  stat- 
utes require  that  matters  be  withheld  from  the  public  in  such  a 
manner  as  to  leave  no  discretion  on  the  issue  or  establishes  par- 
ticular criteria  for  withholding  or  refers  to  particular  types  of  mat- 
ters to  be  withheld." 

Mr.  English.  I  hate  to  interrupt,  but  I  am  going  to  have  to  recess 
here  for  just  a  few  minutes.  We  have  a  vote  taking  place. 

[Recess  taken.] 

Mr.  Kleczka  [presiding].  The  committee  will  resume  the  public 
hearing.  -) 

Mr.  Cony,  if  you  would  continue. 

Mr.  Cony.  Thank  you. 

In  reviewing  this  legislation,  we  respectfully  ask  the  committee 
to  bear  in  mind  that  the  Freedom  of  Information  Act  originally 
came  into  being  as  a  result  of  a  bipartisan  effort  in  Congress.  The 
executive  branch  was  unfriendly  during  the  consideration  of  the 
adoption  of  the  FOI  Act  in  1966  and  again  in  the  early  1970's  re- 
sisted the  amendments  that  came  into  the  act  in  1974. 

The  FOI  Act  came  about  because  at  the  end  of  World  War  II,  in 
the  aftermath  of  all  the  restrictions  on  information  during  the  war, 
Congress  and  the  public  grew  concerned  over  how  much  the  Feder- 
al bureaucracy  was  limiting  the  public's  access  to  information  con- 
cerning what  its  Government  was  doing. 

In  1955,  the  House  of  Representatives  created  this  subcommittee 
under  the  chairmanship  of  John  E.  Moss  of  California.  It  held  a 
series  of  exploratory  hearings  on  the  availability  of  information 
from  Federal  departments  and  agencies. 

In  the  Senate,  Senators  Thomas  Hennings  and  Edward  Long  of 
Missouri,  chairing  subcommittees  on  the  Judiciary,  also  began  to 
review  just  how  open  our  Government  was  in  sharing  information 
with  its  citizenry.  Congress  was  motivated  in  large  part  by  its  own 
frustration  in  being  unable  to  obtain  information  from  the  execu- 
tive branch,  which  was  constantly  invoking  claims  of  official  secre- 
cy and  Executive  privilege. 

Unfortunately,  Congress  itself  has  come  to  respond  to  the  pleas 
of  the  executive  branch  on  several  occasions  to  add  exemptions  to 
the  FOI  Act  without  hearings,  without  any  hearings. 

In  the  fall  of  1980,  a  House-Senate  conference  committee  amend- 
ed the  Federal  Trade  Commission  Act  to  exempt  from  the  FOI  Act 
large  areas  of  FTC  documents  in  such  fields  of  direct  consumer  in- 
terest as  pricing  policies,  product  safety,  and  truth-in-lending  ad- 
vertising. There  were  no  hearings  on  this  measure  of  any  kind  in 
either  House. 

In  June  1981,  another  conference  committee  exempted  large 
areas  of  documents  held  by  the  Consumer  Products  Safety  Commis- 
sion. Again,  no  hearings. 

In  July  1981,  without  hearings.  Congress  amended  the  Omnibus 
Tax  bill  to  exempt  from  disclosure  under  the  FOI  Act  the  auditing 
standards  and  rules  adopted  by  the  Internal  Revenue  Service. 

Let  me  finish  with  this  assurance.  We  don't  take  up  all  this  time 
of  yours  lightly.  The  fact  is  that  the  U.S.  press  takes  the  FOI  Act 


44 

very,  very  seriously.  We  regard  it  as  a  friend  to  all  of  us  in  this 
open  society.  We  cherish  it,  especially  now  when  some  of  us  sense 
an  increasing  trend  toward  secrecy  in  our  country. 

While  our  laundry  list  on  S.  774  has  been  lengthy,  a  good  many 
of  those  concerns  of  ASNE  and  the  National  Newspaper  Associa- 
tion are  really  about  procedural  matters  in  many  cases  more  than 
substantive  matters. 

Just  in  conclusion,  I  want  to  say  briefly  that  the  National  News- 
paper Association  is  the  oldest  trade  publication  in  the  newspaper 
industry.  Since  1885,  NNA  has  been  serving  its  member  newspa- 
pers and  furthering  the  interests  of  the  industry.  With  over  5,500 
weekly  and  daily  member  newspapers,  NNA  serves  its  members  in 
all  corners  of  this  country.  One  of  NNA's  highest  legislative  prior- 
ities has  long  been  the  furthering  of  the  public's  and  the  press' 
right  of  access  to  Government  meetings,  documents,  and  other  in- 
formation. 

Thank  you  very  much. 

[The  prepared  statement  of  Mr.  Cony  follows:] 
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TESTIMONY  OF  EDWARD  CONY, 
VICE-PRESIDENT  FOR  NEWS, 
DOW- JONES  PUBLISHING  COMPANY, 

On  Behalf  of 

THE  AMERICAN  SOCIETY  OF  NEWSPAPER  EDITORS 

and 
THE  NATIONAL  NEWSPAPER  ASSOCIATION 
Before  the 

SUBCOMMITTEE  ON  GOVERNMENT,  INFORMATION, 
JUSTICE,  AND  AGRICULTURE, 

UNITED  STATES  HOUSE  OF  REPRESENTATIVES, 
Washington,  D.C., 
May  24,  1984 
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TESTIMONY  OF  EDWARD  CONY, 
VICE  PRESIDENT  FOR  NEWS, 
DOW  JONES  &  COMPANY,  INC. , 
ON  BEHALF  OF  THE 
AMERICAN  SOCIETY  OF  NEWSPAPER  EDITORS 
BEFORE  THE 
SUBCOMMITTEE  ON  GOVERNMENT  INFORMATION,  JUSTICE,  AND 

AGRICULTURE 
UNITED  STATES  HOUSE  OF  REPRESENTATIVES, 
May  24,  1984 

Mr.  Chairman,  Members  of  the  Subcommittee,  I  am  here 
today  as  Chairman  of  the  Freedom  of  Information  Committee  of 
the  American  Society  of  Newspaper  Edi tors--that ' s  a  mouthful. 

The  American  Society  of  Newspaper  Editors  is  a  national 
organization  of  more  than  900  men  and  women  who  hold  positions  as 
"directing  editors  of  daily  newspapers"  throughout  the  50  states. 

We  run  the  newsrooms.   At  least  that's  the  theory.   One 
of  the  Society's  basic  purposes  is  to  try  to  improve  the  quality 
of  newspaper  journalism  so  that  we  may  better  fulfill  our 
responsibility  to  provide  an  unfettered  and  effective  press  to 
serve  the  American  people--and  I  suppose  some  in  this  room  might 
want  to  add--to  serve  our  publishers. 

The  American  Society  of  Newspaper  Editors  believes  that 
the  Freedom  of  Information  Act,  as  it  is  now  constituted,  has  been 
an  effective  tool  to  aid  the  U.S.  press  by  informing  the  public 
of  what  is  going  on  in  our  government.   As  we  have  previously 
stated  to  this  committee  and  to  committees  of  the  United  States 


47 


Senate,  we  simply  do  not  understand  the  broad-scale  assault  that 
has  been  made  upon  the  Freedom  of  Information  Act  in  some 
quarters.   We  do  not  feel  that  testimony  before  this  committee 
and  before  the  other  body  of  Congress  has  made  a  case  for  many 
of  the  drastic  changes  proposed. 

Section  1  of  S.  774  provides  that  each  agency  conform 
fee  schedules  to  guidelines  put  forth  by  the  Office  of  Management 
and  Budget,  and  it  further  provides  that  0MB  shall  provide  a 
uniform  fee  schedule  for  all  agencies. 

It  does  appear  to  us  that  there  may  be  merit  in  having 
0MB  draw  up  regulations  after  notice  and  receipt  of  public  comments 
specifying  a  uniform  schedule  of  fees  for  all  agencies,  provided 
0MB  doesn't  impose  upon  the  agencies  a  schedule  of  fees  so  high  as 
to  eviscerate  the  Act. 

Section  1  (a)  provides  that  an  agency  may  assess  the 
requester--that ' s  a  terrible  word--the  person  seeking  information-- 
"the  cost  of  services  by  agency  personnel  in  search,  duplication, 
and  other  processing  of  the  request."   It  defines  "processing"  as 
including  "services  involved  in  examining  records  for  possible 
withholding  or  deletions  to  carry  out  determinations  of  law  or 
pol icy . " 

Under  current  laws  agencies  can  charge  for  search  and 
copying  costs,  but  there  is  no  charge  for  the  cost  of  reviewing 
the  records. 
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We  suggest  that  any  charge  for  reviewing  records  may 
vary  widely  from  agency  to  agency,  depending  on  how  the  matters 
are  handled. 

It  is  true  that  Section  1  (ii)  also  states  that  the 
search  and  duplication  charges  can  be  reduced  or  waived  if  the 
agency  determines  this  burst  of  generosity  is  in  the  public 
interest,  because  furnishing  the  information  might  primari ly 
benefit  the  general  public  and  not  commercial  or  other  private 
interests . 

It  also  states  that  all  other  charges,  presumably 
including  the  reviewing  or  "processing"  costs,  can  also  be 
waived  if  the  agency  determines  that  the  information  is  not 
sought  for  any  commercial  use  or  if  the  information  is  being 
requested  by  an  individual  or  educational  or  noncommercial 
scientific  institution  whose  purpose  is  scholarly  or  scientific 
research  or  if  sought  by  a  representative  of  the  press  or  by  a 
nonprofit  group  that  intends  to  make  the  information  available 
to  the  general  public. 

In  January  1983  the  Justice  Department  issued  a  new  set 
of  guidelines  telling  federal  agencies  how  to  process  fee  waiver 
requests  under  the  current  Act.   Though  the  guidelines  purport 
to  be  merely  a  "restatement"  of  policy,  their  major  goal  appears 
to  be  to  urge  agencies  to  collect  more  fees  and  be  more  stringent 
in  granting  fee  waivers. 
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It  appears  to  us  that  this  committee  could  strengthen 
the  fee  waiver  provision  for  all  users.   We  would  ask  now,  as 
we  have  asked  before,  if  it  benefits  the  "general  public"  in 
any  way,  why  do  we  need  that  awful  adverb  "primarily"  in  there? 
Couldn't  we--or  rather  you--boot  it  out? 

Section  1  (c)  would  permit  the  government  to  charge 
"a  fair-value  fee"  for  records  containing  commercially  valuable 
technological  information.   While  S.  774  as  passed  by  the 
Senate  eliminated  the  original  language  allowing  the  government 
to  "charge  a  fair-value  fee  or  royalties,"  it  still  raises  serious 
public  policy  questions  in  our  minds.   As  you  are  aware,  the 
Copyright  Act  makes  it  a  no-no  for  the  government  to  obtain  a 
copyright  on  any  of  its  works.   The  theory  being  that  government- 
produced  material  belongs  to  the  public  and  that  the  government 
should  not  profit  from  the  dissemination  of  such  material.   To 
us  it  appears  that  this  phrase  "a  fair-value  fee"  opens  the 
door  to  the  government's  acquiring  the  protection  it  could  not 
obtain  through  copyright.   Instead,  the  government  would  do  it 
under  the  guise  of  recovering  costs. 

Section  2  of  S.  774  concerning  time  limits  should  be 
viewed  in  the  light  of  the  history  of  the  Freedom  of  Information 
Act.   Prior  to  the  1974  amendments,  the  House  Committee  on 
Government  Operations  concluded  "the  efficient  operation  of  the 
Freedom  of  Information  Act  has  been  hindered  by  five  years  of 
foot-dragging  by  the  Federal  bureaucracy  .  .  .  obviously  in 
parts  of  two  Administrations."   (7) 

(?)  U.S.    Congx^■!>i    Commlttzt  on   Govii.Knme.nt  Opz^atiom,    Kdmlnlitiation, 
and    Finzdom   o^    ln{,oimatA.on   ^ct,    p.    S. 
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Congress  took  action  to  impose  time  limits  on  responses 
to  the  Freedom  of  Information  Act  in  1974. 

This  bill  would  allow  an  extension  of  up  to  thirty  days 
under  "unusual  circumstances,"  while  now  the  law  provides  for  an 
extension  of  only  ten  days,  and  that  10-day  extension  is 
contingent  upon  showing  that  there  is  a  need  to  collect  records 
from  field  offices  or  that  a  requester--that  word  again--seeks 
a  voluminous  amount  of  records  or  that  another  agency  must  be 
consulted. 

We  question  whether  a  need  has  been  shown  for  increasing 
the  extension  from  ten  days  to  thirty,  or  for  broadening  the 
definition  of  "unusual  circumstances." 

I'd  like  to  give  you  an  illustration  of  how  the  excessive 
use  of  extensions  contributes  to  the  art  of  foot-dragging.   It's 
an  experience  we  had  at  The  Wall  Street  Journal.   I  should  say 
we  use  the  FOI  Act  a  good  deal,  and  we've  found  it  helpful  in 
most  i nstances--especial ly  in  prying  information  from  reluctant 
bureaucrats . 

But  in  this  particular  case  we  were  f rustrated--total ly . 
Two  of  our  Washington  reporters  had  got  onto  a  story  about  the 
sales  of  arms  to  Egypt  during  the  Carter  Administration.   It 
seems  that  a  mysterious  Egyptian  businessman  joined  an  American, 
fresh  out  of  the  CIA,  to  form  a  company  that  seemed  to  be  making 
a  killing  by  overcharging  on  arms  shipments  to  Egypt. 
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Neither  the  Pentagon  nor  the  State  Department  nor  the 
Justice  Department  wanted  to  talk  about  the  case.   We  tried  the 
FOI  Act.   We  promptly  got  caught  up  in  extensi ons--you  can 
spell  it  D  E  L  A  Y  S--that  went  on  for  months.   We  kept  being 
told  that  "further  consultations"  between  the  three  departments 
were  necessary  before  they  could  respond.   And  incidentally, 
we  were  not  asking  any  military  questions  about  the  arms 
themsel ves--we  were  just  interested  in  the  business  end  of  the 
deal--the  sales  contracts,  and  what  they  were  costing  the  U.S. 
taxpayers . 

Eventually  we  got  the  story  on  our  own  and  ran  it  as  the 
lead  story  on  page  one  on  October  1,  1982,  under  the  headline 
"Weapons  Windfall."   We'd  received  not  one  document  through  the 
FOI  Act.   But  seven  months  later,  documents  began  to  trickle  in 
to  The  Journal.   One  of  them  was  a  copy  of  our  story,  "Weapons 
Windfall,"  marked  DECLASSIFIED.   We  asked  the  State  Department 
how  a  story  that  had  been  printed  on  the  front  page  of  a  paper 
with  over  2  million  circulation  could  have  been  classified. 
Eventually,  a  pleasant  young  woman  told  us  that  the  story  had 
never  been  classified.   She  explained:   "It's  our  standard  practice 
to  stamp  declassified  on  everything  we  release,  whether  it  was 
classified  or  not."   She  said  it  saves  time  when  large  quantities 
of  material  are  being  released.   For  the  record,  I'd  like  to  enclose 
an  editorial  page  piece  we  ran  on  this  experience  with  the  FOI  Act. 
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Section  3  covers  "Business  Confidentiality  Procedures." 
As  we  have  said  previously,  ASNE  doesn't  object  to  notifying 
business  concerns  that  an  FOIA  request  has  been  made,  but  we 
do  object  to  an  attempt  to  broaden  the  present  (b)  (4)  exemption. 

The  Act  currently  exempts  from  disclosure  under  FOIA 
(b)  (4)  "trade  secrets  and  commercial  or  financial  information 
obtained  from  a  person  and  privileged  or  confidential." 

S.  774,  in  Section  3,  states  in  the  new  (7)  (A)  (i): 
"A  submitter  may  be  required  to  designate,  at  the  time  it  submits 
or  provides  to  the  agency  or  thereafter,  any  information  consisting 
of  trade  secrets  or  commercial,  research,  financial,  or  business 
information  which  is  exempt  from  disclosure  under  subsection 
(b)  (4);  ..." 

We  need  to  make  one  thing  clear  here:   The  terms  "research" 
and  "business"  do  not   appear  in  the  exemptions  of  the  Act.   This 
provision  of  the  bill  allows  a  submitter  to  claim  an  exemption  that 
is  nonexistent  in  the  Act. 

In  the  definition  section  of  S.  774,  the  term  "submitter" 
is  defined  as  "any  person  who  has  submitted  to  an  agency  (other  than 
an  intelligence  agency),  or  provided  an  agency  access  to,  trade 
secrets,  or  commercial,  research,  or  financial  information  (other 
than  personal  financial  information)  in  which  the  person  has  a 
commercial  or  proprietary  interest;  ..." 
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There  are  no  definitions  of  "research"  or  "business 
information."   Both  terms  are  so  broad  because  there  is  no 
connection  between  these  provisions  and  the  (b)  (4)  exemption. 
It  can  only  result  in  future  litigation. 

While  again  emphasizing  we  have  no  objection  to  the 
notice  provisions  to  submitters,  the  language  of  these  provisions 
should  be  modified  to  track  the  exemption  and  cover  only  "trade 
secrets  and  commercial  or  financial  information  obtained  from  a 
person  and  privileged  and  confidential." 

The  judicial  review  section  provides  commercial  submitters 
of  information  to  the  government  with  an  unfair  advantage  in 
litigation  or  release  of  information  by  permitting  them  the 
choice  of  forums.  Because  submitters  may  have  corporate  offices 
scattered  across  the  country,  it  is  not  inconceivable  that  a 
person  living  in  Florida  could  find  his  FOIA  request  being 
adjudicated  in  a  court  in  Alaska. 

Section  8  of  S.  774,  concerning  personal  privacy,  modifies 

the  current  law  which  exempts  personnel  and  medical  files  on  the 

grounds  that  their  disclosure  "would  constitute  a  clearly  warranted 

invasion  of  personal  privacy."   The  report  accompanying  the  original 

Freedom  of  Information  Act  (Z)  stated: 

"The  phrase  'clearly  unwarranted  invasion  of 
personal  privacy'  enunciates  a  policy  that  will 
involve  a  balancing  of  interests  between  the 
protection  of  an  individual's  private  affairs 
from  unnecessary  private  public  scrutiny,  and  the 
preservation  of  the  public's  right  to  government 
1 nformation . " 


(2)  S.  Re.pt.    Mo.    S13,    S9th   Congfiza ,    lit   Se44 .  [1965]    at   9; 
H.R.  Rzpt.    No.     1497,    S9th    Congxzn,    2d   Se.6i.     [1966]    at    11. 
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The  U.S.  Supreme  Court,  in  the  case  of  Department  of 

Air  Force  v.  Rose  (425  U.S.  352),  stated: 

"Congressional  concern  for  the  protection  of 
the  kind  of  confidential  personal  data 
usually  included  in  a  personnel  file  is 
abundantly  clear.   But  Congress  also  made 
clear  that  non-confidential  matter  was  not 
to  be  insulated  from  disclosure  merely 
because  it  was  stored  by  the  agency  in 
'personnel  files.'   Rather,  Congress  sought 
a  balancing  of  the  individual's  right  of 
privacy  against  the  preservation  of  the 
basic  purpose  of  the  Freedom  of  Information 
Act,  'to  open  agency  action  to  the  light  of 
public  scrutiny.'   The  devide  adopted  to 
achieve  that  balance  was  the  limited  exemption, 
where  privacy  was  threatened,  for  'clearly 
unwarranted  invasions  of  personal  privacy.'" 

The  balancing  required  under  the  present  law  has  furnished 
complete  and  adequate  protection  to  legitimate  privacy  concerns 
and  there  is  no  need  to  attempt  to  broaden  the  same  and  to  allow 
further  interpretations  by  the  use  of  the  modifying  terms  in  the 
proposed  Section  8. 

Section  9  of  S.  774  concerning  Law  Enforcement,  in 
subpart  (C),  raises  the  same  objections  we  just  cited  to  Section  8 
concerning  Personal  Privacy.   Again,  we  find  no  showing  that  the 
use  of  the  term  "would  constitute  an  unwarranted  invasion  of 
personal  privacy"  needs  to  be  amended  in  any  way.   The  attempt  at 
substitution  of  the  term  "could  reasonably  be  expected  to  constitute 
an  unwarranted  invasion  of  personal  pricacy"  is  simply  not  needed. 
There  is  no  evidence  of  record  that  calls  for  such  usage. 
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In  our  zeal  for  protection  of  personal  privacy  we 
should  not  close  off  avenues  of  information  concerning 
government  operations.   William  Hornby,  senior  editor  of 
The  Denver  Post  and  a  past  president  of  ASNE,  once  commented 
that  if  we  continue  our  headlong  drive  to  seal  off  all  news  of 
government  under  the  guise  of  privacy,  we  could  well  become 
like  the  very  private  Germans  of  a  few  decades  ago,  who  in 
their  privacy  wondered  about  the  sighing  cargoes  in  the  long 
freight  trains  that  passed  in  the  night. 

Let's  keep  in  mind  that  personal  privacy  reaches  its 
zenith  in  a  totalitarian  society.  We  have  opted  for  an  open 
society,  and  must  be  forever  alert  to  ensure  its  preservation. 

Section  11  redefines  the  test  of  what  is  "Reasonably 
Segregable." 

The  current  law  provides,  in  Section  552(b): 

"Any  reasonably  segregable  portion  of  a  record 
shall  be  provided  to  any  person  requesting 
such  record  after  deletion  of  the  portions 
which  are  exempt  under  this  subsection." 

As  the  Senate  report  in  1974  stated: 

"The  segregabi 1 i ty  (sic)  requirement  emphasizes 
what  is  presently  understood  by  most  courts  but 
has  gone  unheeded  by  agencies;  it  would  not  be 
enough  for  the  government  to  refuse  disclosure 
of  the  record  merely  because  it  or  the  file 
it  was  in  contained  such  exempt  information, 
since  deletion  of  that  information  would 
provide  full  protection  for  the  purposes  to 
be  served  by  the  exemption.   Thus,  the  government 
could  not  refuse  to  disclose  the  requested  records 
merely  because  it  finds  in  those  records  some 
portions  which  may  be  exempt." 


56 


-  n  - 


The  Attorney  General's  Memorandum  on  the  1974  amendments 
to  the  Freedom  of  Information  Act  stated  that  after  deletion 
of  exempt  materials  from  a  requested  file,  "the  .  .  .  remaining 
material  must  be  released  if  it  is  at  all  intelligible 
.  .  .  Doubts  about  the  intelligibility  or  responsiveness  of 
remaining  non-exempt  material  should  be  resolved  in  favor  of 
rel ease . " 

The  amendment  now  before  us  contains  the  vague  and 
unclear  test  that  the  agency  may  consider  whether  the  disclosure 
of  particular  information  would,  in  the  context  of  other  information 
available  to  the  requester,  cause  the  harm  specified  in  such 
paragraph.   This  can  only  lead  to  more  litigation  to  determine 
what  vague  and  esoteric  test  could  be  made.   There  is  no 
evidence  that  such  language  is  at  all  needed  and  that  the  present 
provisions  in  the  law  are  not  adequate. 

Secton  11(B)  provides  that  the  time  limits  for  responding 
to  a  Freedom  of  Information  Act  request  shall  be  tolled  whenever 
the  requester  (or  any  person  on  whose  behalf  the  request  is  made) 
is  a  party  to  any  judicial  proceeding  or  administrative 
adjudication  in  which  the  government  is  also  a  party  and  where 
the  government  has  been  requested  to  produce  the  record  sought. 
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Those  who  propose  this  measure  contend  that  government 
attorneys  working  on  a  case  are  forced  to  divert  their  attention 
from  preparing  a  case  to  complying  with  the  Freedom  of  Information 
Act  and  that  this  impairs  the  government's  capacity  to  prepare 
and  carry  forward  many  of  its  cases.   This  proposal  originated 
with  the  Department  of  Justice.   Ironically,  had  this  provision 
been  enforced  and  in  effect,  the  Reagan-Bush  campaign  committee 
would  have  been  blocked  from  usage   of  the  Freedom  of  Information 
Act  in  litigation  with  the  Federal  Election  Commission.   A  copy 
of  the  story  describing  these  activities,  which  appeared  in 
The  Washington  Post  on  October  21,  1981,  is  attached  to  this 
statement  as  an  exhibit. 

Section  12(C)  allows  the  Attorney  General  to  prescribe 
limitations  or  conditions  on  the  extent  the  circumstances  or 
Tianner  in  which  imprisoned  felons  can  receive  records  they've 
requested  under  the  FOI  Act.   These  restrictions  would  also  apply 
to  others  reasonably  believed  to  be  requesting  records  on  behalf 
3f  such  prisoners. 

We  recognize  that  it  may  indeed  be  a  burden  on  agencies 
of  government  to  receive  requests  under  FOIA  from  persons  who 
have  been  convicted  of  felonies  and  who  are  imprisoned  under 
Federal  or  State  law  at  the  time  of  the  request.   We  also  recognize 
that  these  people  have  lost  their  right  to  vote  and  other  civil 
rights  by  virtue  of  their  conviction.   However,  we  feel  that  the 
language  of  Section  12(C)  will  be  virtually  impossible  to  administer 
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and  easily  circumvented.   It  also  invites  further  litigation 
to  determine  "who  might  be  reasonably  believed  to  be  requesting 
records  on  behalf  of  such  persons"  and  allows  a  bureaucratic 
determination  of  whether  or  not  it  affects  "the  efficient 
administration"  of  this  section. 

Section  13,  concerning  Organized  Crime,  grants  carte 
blanche  authority  to  the  Attorney  General  to  designate  files 
which  he  could  automatically  exempt  for  eight  years.   There 
is  no  showing  that  this  provision  is  needed,  and  the  current 
law's  exemption  for  enforcement  proceedings  adequately  protects 
information  gathered  about  organized  crime. 

As  you  have  probably  detected  from  my  testimony,  we 
find  it  difficult  indeed  to  find  very  much  in  S.  774  that  appears 
to  improve  the  current  law  or  to  furnish  the  public  with  mpre 
information  as  to  the  operations  of  its  government.   However, 
let  it  be  known  we  do  applaud  Section  16,  the  "Publication  of 
Exemption  3  Statutes."   It  is  extremely  difficult  to  track  the 
exemptions  that  are  set  forth  under  Subsection  (b)(3),  which 
provides  that  FOIA  does  not  apply  to  matters  that  are  "specifically 
exempted  from  disclosure  by  statute  (other  than  Section  552(b) 
of  this  title),  provided  that  such  statute  (A)  requires  that 
matters  be  withheld  from  the  public  in  such  a  manner  as  to  leave 
no  discretion  on  the  issue  or  (B)  establishes  particular  criteria 
for  withholding  or  refers  to  particular  types  of  matters  to  be 
withheld." 
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For  a  minute  or  two,  I'd  like  to  return  to  The  Wall 
Street  Journal.   Earl  i  er--mu-ch  earlier  today--!  cited  an 
example  where  the  FOI  Act  failed  us.   But  I'd  now  like  to  put 
into  the  record  three  front  page  stories  from  The  Journal. 
In  each  instance  the  FOI  Act  was  used  to  obtain  information 
that  otherwise  would  probably  not  have  surfaced.   All  three 
stories  deal  with  sensitive  issues  that  the  American  public 
ought  to  know  about. 

Let  me  read  you  the  headlines  on  the  three  stories. 

LEAKY  DEFENSE 

PENTAGON'S  BIG  EMPIRE 
IS  RIFE  WITH  RIP-OFFS, 
AND  POLICING  IS  SPOTTY 


Cost  of  Thievery  and  Fraud 
Reaches  $1  Billion  a  Year, 
Enough  to  Buy  a  Cruiser 


The  Faulty  Parachute  Cord 


FBI  STORY 

G-MEN,  TRYING  TO  TRAP 
CORRUPT  JUDGES,  STEP 
INTO  THEIR  OWN  SNARE 


'Operation  Corkscrew'  Sting 
In  Cleveland  Yields  Only 
A  Congressional  Inquiry 


Adventure  of  a  Burly  Bailiff 
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PULLING  STRINGS 

INVENTIONS  MAY  FIZZLE, 
BUT  INFLUENCE  WORKS, 
VALVE'S  HISTORY  SHOWS 


Friends  in  High  Places  Win 
U.S.  Testing  for  Inventor 
Of  Car  Economy  Device 


Giving  Stock  at  Drop  of  Hat 


In  reviewing  this  legislation  we  respectfully  ask  this 
committee  to  bear  in  mind  that  the  Freedom  of  Information  Act 
originally  came  into  being  as  the  result  of  a  bipartisan  effort 
in  Congress.   The  Executive  Branch  during  the  consideration  of 
the  adoption  of  the  original  Act  in  1966  and  the  amendments 
thereto  in  1974,  mightily  resisted  the  creation  of  FOIA. 

It  came  about  because  at  the  end  of  World  War  II,  in 
the  aftermath  of  information  restrictions  imposed  because  of 
our  nation's  involvement  in  that  conflict.  Congress  and  the 
public  grew  concerned  about  how  much  the  Federal  bureaucracy  was 
limiting  the  public's  access  to  information  about  what  its 
government  was  doing. 

In  1955  the  House  of  Representatives  created  this 
Subcommittee.   Under  the  chairmanship  of  John  E.  Moss  of 
California  it  held  a  series  of  exploratory  hearings  on  the 
availability  of  information  from  Federal  departments  and  agencies, 


61 


16 


In  the  Senate,  Senators  Thomas  Hennings  and  Edward 
Long  of  Missouri,  chairing  Subcommittees  on  the  Judiciary, 
also  began  to  review  how  open  the  government  was  in  sharing 
information  with  the  citizenry. 

Congress  was  motivated  in  large  part  by  its  own 
frustration  in  being  unable  to  obtain  information  from  the 
Executive  Branch,  which  was  constantly  invoking  claims  of 
official  secrecy  and  executive  privilege. 

Unfortunately,  Congress  itself  has  come  to  respond  to 
the  pleas  of  the  Executive  Branch  on  several  occasions  to  add 
exemptions  to  the  FOIA  without  hearings  from  interested  parties. 
In  the  fall  of  1980  a  House-Senate  Conference  Committee 
amended  the  Federal  Trade  Commission  Act  to  exempt  from  FOI  Act 
large  areas  of  FTC  documents  in  such  fields  of  consumer  interest 
as  pricing  policies,  product  safety,  and  truth-in-advertising. 
There  were  no  hearings  on  this  measure  of  any  kind  in  either 
House . 

In  June  1981  another  Conference  Committee  exempted  large 
areas  of  documents  held  by  the  Consumer  Product  Safety 
Commission.   This  exemption,  again  went  through  without  notice 
or  hearings  even  though  it  affected  such  matters  of  public 
interest  as  product-safety  data  and  warranty  information. 

In  July  1981,  again  without  hearings.  Congress  amended 
the  Omnibus  Tax  Bill  to  exempt  from  disclosure  under  FOIA  the 
auditing  standards  and  rules  adopted  by  the  Internal  Revenue 
Service. 
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Let  me  finish  with  the  admission  that  this  testimony 
has  gone  on  and  on--endl essly  you  might  say.  May  I  assure 
you  we  don't  take  up  all  this  time  of  yours  lightly.  The 
fact  is  the  U.S.  press  takes  the  FOI  Act  very  seriously.  We 
regard  it  as  a  friend  to  all  of  us  in  this  open  society.  We 
cherish  it  especially  now  when  some  of  us  sense  that  a  trend 
toward  secrecy  is  abroad  in  the  country. 

While  our  laundry  list  on  S.  774  today  has  been 
lengthy,  a  good  many  of  these  concerns  of  ASNE  and  the 
National  Newspaper  Association  are  about  procedural  approaches 
rather  than  substantive  matters. 

Thank  you  for  your  patience. 
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The  National  Newspaper  Association  is  the  oldest 
trade  association  in  the  newspaper  industry.   Since  1885 
NNA  has  been  serving  its  member  newspapers  and  furthering 
the  interests  of  the  industry.   With  over  5,500  weekly  and 
daily  member  newspapers,  NNA  serves  its  members  in  all 
corners  of  this  country.   One  of  NNA's  highest  legislative 
priorities  has  long  been  the  furthering  of  the  public's 
and  the  press's  right  of  access  to  government  meetings, 
documents,  and  other  information. 
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Reagan  Campaign  Likes  ¥01A 
Even  if  Justice  Dept.  Doesn't 


'       By  George  Lardner  Jr. 

S  WaaAinffton  Pott  suf  ( wnur 

iDon't  look  now,  but  President 
Reagan's  campaign  committee  .  is 
uaing  the  Freedom  of  Information 
Att  in  ail  sorts  of  ways  that  Presi- 
dent Reagan's  Justice  Department 
vftws  with  official  disdain. 

•The  ccse  involves  the  Reagan- 
Bush  Committee's  efforts  to  block 
tiie  Federal-  Election  Commission 
from  moving  ahead  with  an  audit 
that  is  expected  to  accuse  the  Rea- 
gan campaign  of  election  law  viola- 
tions and  call  for  repayment  of  near- 
ly $1.6  million  in  federal  funds. 

The  campaign  committee,  which 
filed  for  an  injunction  Aug.  10,  pref- 
aced its  suit  with  a  series  of  FOLA 
requests  for  auditors'  work  papers 
and  other  documents  used  in  an  in- 
terim FEC  audit  report  recommend- 
ing the  big  repayment 

The  committee's  attorneys  then 
went  into  U.S.  District  Court  here  to 
complain  that  the  FEC  had  failed  to 
come  up  with  the  records  within  the 
deadlines  provided  by  law.  They 
maintained  they  needed  the  records 
to  make  a  proper  response  to  the 
tlndings.  The  commitee  has  also  con- 
tinued to  make  new  FOLA  requests 
while  the  lawsuit  is  pending. 

Recording  to  the  Reagan  admin- 
ilfration,  that  should  not  be  per- 
mitted. In  Senate  testimony  last 
week,  the  Justice  Department  as- 
sailed the  use  of  FOLA  to  avoid  rules 
of  discovery  and  hamstring  govern- 


ment agencies  in  administrative  an 
legal  proceedings. 

Urging  Congress  to  end  the  pra( 
tice.  Justice  complained  that  "mot 
government  agencies  report  signii 
icant  numbers  of  such  request 
whoee  purpose  is  to  avoid  applicabl 
"rules  of  discovery  and  sometime: 
where  the  government  is  a  party,  t 
harrass  and  burden  govemmen 
agencies.* 

Justice  also  contended  that  th 
existing  exemptions  under  the  la' 
need  to  be  broadened  to  protect  "th 
operating  rules,  guidelines  and  mar 
uals  of  procedure  for  govemmen 
investigators  or  examiners,"  includ 
ing  auditors. 

According  to  the  FEC,  the  com 
mission  refused  to  provide  the  cam 
paign  with  some  documents  because 
for  example,  knowledge  of  the  con 
♦-'^ta  "would  enable  a  conmiittee  I 
ii.ue  or  obscure  apparently  imprope 
contributions." 

The  Reagan  campaign's  lawyer 
replied  that  disclosure  of  such  infor 
mation  was  "essential  to  permit  can 
didates  and  their  committees  to  un 
derstand  and  comply  with  the  !aw." 

The  FEC  has  also  said  virtual!; 
aU  of  the  documents  sought  by  th 
Reagan-Bush  committee  have  bee.* 
**available  to  them  for  months,  eithe 
on  the  public  record  or  from  th 
.Audit  Division"  and  that  the  com 
mission  has  "substantially  complied 
with  most  of  the  committee's  FOL' 
requests  by  now. 
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Reagan  Campaign  Likes  FOIA 
Even  if  Justice  Dept.  DoesnH 


By  George  Lardner  Jr. 

Wianinjlon  Post  surf  Wriur  ' 

Don't  look  now,  but  President 
jReagan's  campaign  committee  is 
■using  the  Freedom  of  Information 
'Act  in  all  sorts  of  ways  that  Presi- 
'dent  Reagan's  Justice  Department 
•views  with  official  disdain. 

The  case  involves  the  Reagan - 
•Bu^h  Committee's  efforts  to  block 
the  Federal  Election  Commission 
from  moving  ahead  with  an  audit 
that  is  expected  to  accuse  the  B.ea- 
gan  campaign  of  election  law  viola- 
tions and  call  for  repayment  of  near- 
ly $1.6  million  in  federal  funds. 

The  campaign  committee,  which 
filed  for  an  injunction  Aug.  10,  pref- 
aced its  suit  with  a  series  of  FOIA 
requests  for  auditors*  work  papers 
and  other  documents  used  in  aii  in- 
terim FEC  audit  report  recommend- 
ing the  big  repayment. 

The  committee's  attorneys  then 
went  into  U.S.  District  Court  here  to 
complain  that  the  FEC  had  failed  to 
come  up  with  the  records  within  the 
deadlines  provided  by  law.  They 
maintained  they  needed  the  records 
to  make  a  proper  respon.se  to  the 
findings.  The  commitee  has  also  con- 
tinued to  make  new  FOIA  requests 
while  iW  lawsuit  is  pending. 
•  Accoflkig  to  the  Heagaji  admin- 
'  istration,  Ndiat^'fthould  not  be  per- 
mitted. In  Senate  testimony  last 
week,"  the  Justice  Department  as- 
sailed the  use  of  FOIA  to  avoid  rules 
o<-discovery  and  hamstring  govern- 


ment agencies  in  administrative  and 
legal  proceedings. 

Urging  Congress  to  end  the  prac- 
tice, Justice  complained  that  "most 
government  agencies  report  signif- 
icant numbers  of  such  requests, 
whose  purpose  is  to  avoid  applicable 
rules  of  discovery  and  sometimes, 
where  the  government  is  a  party,  to 
harrass  and  burden  government 
agencies." 

Justice  also  contended  that  the 
existing  exemptions  under  the  law 
need  to  be  broadened  to  protect  "the 
operating  rules,  guidelines  and  man- 
uals of  procedure  for  government 
investigators  or  examiners,"  includ- 
ing auditors. 

According  to  the  FEC,  the  com- 
mission refused  to  provide  the  cam- 
paign with  some  documents  because, 
for  example,  knowledge  of  the  con- 
tents "would  enable  a  committee  to 
hide  or  obscure  apparently  improper 
contributions." 

The  Reagan  campaign's  lawyers 
replied  that  disclosure  of  such  infor- 
mation was  "essential  to  permit  can- 
didates and  their  committees  to  un- 
derstand and  comply  with  the  law." 

The  FEC  has  also  said  virtually 
all  of  the  doctiments  sought  by  the 
Reagan-Bush  committee  have  been 
"available  to  them  for  months,  either 
on  the  public  record  or  frttm  the 
Audit  Division"  and  that  the  com- 
mission has  "subslfuitially  complied" 
with  most  of  the  committee's  FOIA 
requests  by  now.    —    --      .-• 
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FBI  Story 

G-Men,  Trying  to  Trap 
Corrupt  Judges,  Step 
Into  Their  Own  Snare 


'Oixjration  Corkscrew'  Sting 
In  Cleveland  Yields  Only 
A   Congressional    Inquiry 

Adventure  of  a  Burly  Bailiff 


By  GRtwmv  Stkk  makchuk 

SlalJ Revurler  uj  Tiik  Wai  i    Sim  irr  Jduknai. 

CLEVELAND- Everybody  knows  aboul 
Abscain.  the  undercover  slinj:  operation  in 
which  Federal  Bureau  of  Investigation 
ajents  dressed  up  like  Arab  sheiks  and  paid 
bribes  to  greedy  and  gullible  Congress- 
men. 

Operation  Corkscrew,  another  FBI  sting, 
was  patterned  after  Abscam.  But  it  turned 
out  more  like  the  Keystone  Cops. 

Corkscrew  was  designed  to  nab  Cleve- 
land municipal-court  judges  whom  the  FBI 
suspected  of  taking  payoffs  to  lei  criminals 
off  the  hook.  Three  years  ago.  the  bureau 
decided  to  catch  the  judges  in  the  act.  So  it 
set  up  an  elaborate  trap,  and  wound  up  get- 
ling  snared  itself 

FBI  agents  tricked  a  court  bailiff  into  be- 
ing their  middleman,  setting  up  sei-ret  meet- 
ings so  a  disguised  agent  could  discuss 
bribes  with  the  judges  The  undercover 
agent  who  discussed  the  bribes  made  exten- 
sive preparations:  He  wore  a  cast  on  his 
arm  to  conceal  a  microphone,  and  tucked 
the  tape  recorder  into  his  athletic  supporter. 
The  FBI  figured  the  tape  recorder  would 
provide  an  iron-clad  case. 
One  Slight  SUp-Up  ^ 

But  till'  FBI  iDrgol  one  small  detail -fintf- 
ine  out  -^h.il  the  judges  kxjked  like.  So  the 
bailiff  tricked  the  FBI.  He  got  some  friends 
to  pretend  to  be  the  judges-iiicludiiig  a  J-t- 
year-old  man  who  ii!i[>ersonaled  a  CS  year- 
old  judge.  The  bailiff  pocketed  about  $K5.000 
of  the  bnbe  money.  The  FBI  didn't  wise  up 
until  a  year  later,  when  one  of  its  agents 
was  watching  a  television  newsc;Lst  in  Cleve 
l.-.nd  and  realized  that  the  judge  being  inter- 
viewed didn't  look  like  the  pi.TSon  who  was 
supposed  to  be  fixing  c.ises  Since  then,  the 
bailiff  has  been  convicted  of  attempted  in- 
come-tax evasion,  and  the  two  impostors 
have  been  convicted  of  impiTsonaiing  court 
officials.  But  the  convictions  of  the  impos 
tors  have  been  appealed, 

"I  always  think  of  that  old  TV  show  'Mis- 
sion Impossible,'  "  says  attorney  I>nnis  P, 
Levin,  who  represents  the  two  impostors 
who  went  on  trial,  "They  would  always 
bnng  out  the  photographs  and  say  we're  go- 
ing to  get  these  guys,  but  in  this  case  the 
FBI  never  bothered  to  look  at  any  pliolo- 
graphs  of  the  real  Judges.  1  hear  somelxxly's 
going  to  make  a  movie  out  of  Oiicratuni 
Corkscrew,  but  they'll  probably  have  to  thin 
down  the  story  because  It's  so  incredible  " 
The  bungled  sling  didn't  net  any  crooked 
Judges,  and  it  has  produced  some  unfortu 
nale  consequences.  Municipal  judges  say 
thai  a  cloud  of  suspicion  slill  hangs  over 
their  heads,  and  that  their  careors  have 
been  tainted.  One  says  he  no  longer  trusts 
FBI  testimony  in  his  courtroom,  and  he 
adds  that  he'  is  trying  to  find  a  lawyer  will- 
ing to  sue  the  FBI. 


No  Apologies 

So  far,  the  FBI  hiisn'l  apologized  to  the 
Judges  for  Corkscrew,  which  in  relrospi'Cl 
seems  appropriately  named.  The  bureau. 
meanwhile,  faces  possible  further  embar- 
r:issment  Top  FBI  officials  are  scheduled  to 
testify  next  month  before  the  House  subcom- 
mittee on  civil  and  conslitulional  rights, 
which  is  investigating  Corkscrew  and  its  af- 
ter-effects. The  subcommittee  chairman, 
Rep.  Don  Edwards  of  California,  already 
has  pronounced  Corkscrew  a  waste  of  time 
and  money  on  matters  of  little  ImiKir 
tance." 

The  FBI  isn't  saying  much  aboul  the  af- 
fair. "It'll  be  interesting  to  see  what  comes 
out  of  the  hearings.  "  says  the  bureau's 
spokesman  in  Cleveland,  adding.  "No  more 
can  appropriately  be  said  .il  Ihis  time." 
However,  from  the  trials  of  the  two  people 
convicted  of  impersonating  judges,  and  from 
other  court  records  and  FBI  documents,  it  is 
possible  10  reconstruct  a  string  of  FBI  bun 
gles  that  might  not  be  over  yet. 

Operation  Corkscrew  actually  began  in 
!977.  That  was  when  the  FBI,  according  to 
records  obtained  under  the  federal  Freedom 
of  Information  Act.  suspected  that  as  many 
as  13  of  Cleveland's  H  municipal  judges 
were  taking  big  bribes  to  fix  cases.  On  Feb. 
14.  1978.  some  M  FBI  agents  armed  with  a 
search  warrant  descended  on  Cleveland's 
municipal  courthouse  and  seized  records  of 
about  5.1X10  cases,  and  various  other  docu- 
ments. 
Showing  Theii'  Hand 

The  move,  later  labeled  the  "Valentine's 
Day  Raid.  "  proved  to  be  the  FBI's  first  mis- 
take, "When  they  originally  started  out. 
there  might  have  been  some  case-fixing  go- 
ing on,"  says  Jerome  F,  Krakowski.  clerk  of 
the  municipal  courts.  "But  when  they  pulled 
their  raid  they  signaled  their  punch,  and  any 
.fixing  ceased." 

FBI  agents  pored  through  the  seized 
court  records  for  nearly  two  years.  In  Janu- 
ary 1980  they  decided  lo  use  an  Abscam- 
style  sting,  under  the  direction  of  Special 
Agent  Albert  L.  McGmty.  That  is  when  they 
turned  to  a  bailiff  named  Marvin  D.  Bray 
according  id  the  FBI's  records. 

Mr.  Bray.  42  years  old.  was  a  burly 
black-belt  karate  Instructor  who  had  once 
played  semlpro  (oolball.  and  had  t)een  a  bai- 
liff -since  the  mid-1970s.  He  habitually 
packed  two  guns-one  in  a  shoulder  holster 
and  another  in  his  cowboy  boots- for  his 
sometimes-dangerous  work  of  maintaining 
courtroom  order  and  enforcing  home-evic- 
tion orders.  He  had  boasted  of  bribing 
Judges  since  1975.  according  to  FBI  docu- 
ments, acting  as  the  middleman  for  law- 
yers, ball  bondsmen  and  the  hangers-on  who 
gathered  daily  In  the  corridors  of  the  court- 
Pleiise  Tun  iv  Page  15.  Column  I 
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FBI  Story:  G-Men 
Ohio  Judges,  Step 


.Trying  to  Trap 
Into  Own  Snare 


C(jn:iKitriI  Prom  fVit  PoQt 
v«-v  rti:  docownu  say  Mr  Bra)  bois;rd 
01  pjAMrj;  t3.0r«)  a  cije  lo  Judjw.  ijxl  kwjr 
mf  aboL:  19^,  of  Uie  motxry  lor  hunsell 
TV  underrc^fr  a^r.1  wtio  ^ppTOac^«l 
•^  Mr  Bra>  wai  Ri*en  L  Inui.  J  lormer  pub- 
lic rrlaiiw^  spokesmiB  for  Ux-  Boy  Scouli 
o!  A-Tifrira  Hf  prpiendrt  lo  be  a  member 
ol  lV  Mi.'u  speciaJizu^S  "i  pomotraphy  and 
car  '.befi  r.e  laifr  t«tl/inl  in  Die  Inal  of  one 
o!  ihf  i-eoflf  wt»  raaiqueraded  as  judges 
A^er.t  !n;r.  \o\i  Mr,  Bray  he  would  pay  lots 
(jf  money  lo  keep  clean  Ihe  records  ol  ihe 
car  t.^ieves  he  supposedly  employed 

Mr  IrMn  lised  U)e  name  Rohen  Graham 
•i.-id  disguised  hi.Tisrlf  by  weanng  a  beaiup 
cool.  pulling  drops  ir.  his  eyes  lo  make  Ihem 
\o.t.  red  and  never  shaving  or  combing  his 
hair  I  looked  sleajy.  "  agenl  IrMn  leslified- 
His  rosiujTie  also  included  Ihe  ever  present 
arm  cis:  and  ihe  lape  recorder,  which  he 
hid  in  his  undergarmenls  in  case  anyone  gol 
suspicious  'Basically,  we  figured  Dial  most 
meh  don  t  look  at  oUier  men's  genual 
areas,  he  testified,  "and  we  knew  Uiat 
.Virvin  iBrayi  was  a  straight  individual  " 
It  isn  t  really  clear  when  or  how  Mr- 
Bray  caughl  on  to  what  ihe  FBI  was  trying 
10  do.  Mr.  Bray,  through  his  court  appointed 
lawyer,  declined  comrtvent.  Bui  his  attorney 
said  Dial  .Mr  Bray  rertTiiled  two  (nends  to 
impersonate  judges,  although  he  apparently 
dicin'i  lell  Uiem  what  he  was  really  up  to. 
.Mafia    DoubleAEent 

One  impostor  was  Belly  J.  Smilh.  whom 
.Mr  Bray  passed  oft  as  Judge  Lillian  Burke. 
.Mrs.  S.rniih  was  a  a  yearold  mother  of  10 
'  children  who  was  making  !160  a  week  dnv- 
ing  a  bus  lor  the  counly  board  ol  mental  re 
•  tardation  She  had  known  .Mr.  Bray  for  10 
.vears.  she  testified  in  her  trial,  lor  heh.id 
once  dated  one  of  her  daughters  and  h.id 
taught  k.irate  to  one  of  her  sons.  "He  told 
me  he  w.is  acting  as  a  double  agent  'nd  the 
.M;ifi.'i  -A'as  in,ing  to  iiililtraie  .ind  gel  ihe 
JiidgOb.  '  she  testided  So  she  .igreed  lo  pose 
.IS  a  jiirijjt'.  .ti  one  point  e\en  diiiimiig  black 
rohr's.  .IS  .t   fa\iir  to  .1   frieild 

M.irv4w  H.irris  w,iv  the  other  inifx^stor 
T:.i'  M  vi'.ii  1)1(1  .Mr  H.tiiis.  .ircnidmg  In  Ins 
■•tr,  lesuninnv.  w.i-,  leniiued  in  Jiih  t^.Vl  in 
li.iv  the  ;i.ii'I  Ml  t,H\,'.,i  nld  Jwilge  Cl.nviiii' 
L  l'..nn('s  Mi  H.iiiii  ti.is  kiinwn  .liidpe 
ll.tiiies  siiirr  he  w.is  .i  i  hild.  he  leslilied  .it 
his  iii.il.  .iiid  he  s.-iirt  the  judge  had  gollen 
hull  his  jnli  .IS  .1  Cdiilt  hailill  in  19:f  .Mai 
mi  'Br.iy.  said  we  got  smiie  gangsters  and 
li'KXiliiiiii  coming  iiiin  this  muri  Irving  to 
brilje  Jlldge.^.  gel  rases  fixed.  .Mr  Harris 
Ii-biilied  Hi"  went  on  in  say  ih.ii  he  wiirked 
fni  the  KEI.  .ind  he  said  all  I  want  you  to  do 
IS  impersonate  a  judge 

He  mid  me  that  the  FBI  had  checked 
iiie  out.  and  thai  they  said  I  had  good  char- 
acter. .Mr  Harns  said  He  funher  testified 
tli..t  he  went  along  with  the  $ch«ne  because 
he  fell  It  was  his  duty  as  a  baUitl  to  protect 
the  judges,  panicularly  iuift  Gaines 


'A  Very   Mean  Person' 

As  a  court  secuniy  ollicer.  Mr,  Harns  of 
len  was  learned  with  Bailill  Bray  in  serving 
enriion  notices  ,Mr,  Bray  had  saved  his  life 
twice.  .Mr  Harris  testified  Once  .Mr  Bray 
ncked  a  man  who  was  about  lo  stab  him  in 
i.'i'-  hark  and  another  lime  he  grabbed  a 
gun  from  a  man  aboul  lo  shoot  Mr,  Hams 
He  was  a  very  mean  person,  but  Marvin 
was  a  well  trusted  person.  "  Mr.  Harris  lesli- 
lied 

Bailiff  Bray  met  with  Agent  Irvin  50  lo  75 
limes  dunng  1980  and  1981.  varjnng  the  sue 
among  bars,  resiauranis  and  even  rooms  in 
the  courthouse.  In  one  tape  recorded  meet- 
"5e.  Mr  Bray  observed  thai  average  cm 
2ens  "rarely  see  a  judge,  "  Neither  did 
Agent   Inin 

II  isn't  clear  just  who  attended  all  ihose 
meetings,  but  a  dozen  of  them  included  ei- 
ther Betty  Smith  or  Marvin  Harris  posing  as 
a  judge  Ageni  Irvm  and  the  impostors 
would  discuss  cases  to  be  fixed;  the  FBI  se- 
lected real  court  cases  that  were  pending 
and  which  seemed  to  fii  Agent  Irvin  s  under- 
cover role  as  a  Mafia  lieutenant, 

Bui  no  money  changed  hands  at  the 
meetings.  Agent  Irvin  »"ould  arrange  pay 
mem  later  to  Mr  Bray,  who  was  supposed 
10  take  his  cut  and  pass  along  the  resi  lo  the 
judges  The  arrangement  made  ii  easy  for 
Mr,  Bray  lo  pocket  some  SK5.0OO  in  bnbes 
according  to  court  testimony  "He  spent  it 
on  jewelry,  trips,  clolhes.  "  says  his  court 
appointed  lawyer.  .Mmam  L,  Siefer.  "Ii  was 
like  cashing  in  on  pay  day  "" 
The  Big  Revelation 

All  the  while.  Mr  Bray  was  providing 
Agent  Irvin  with  phony  documents  thai  indi- 
cated the  cases  had  been  fixed,  when  they 
really  weren  1  Bui  it  wasnt  until  lale  sum 
mer  or  fall  of  1981.  according  to  FBI  docu- 
ments and  lawyers  for  the  impostors,  thai 
Ihe  FBI  learned  il  had  been  duped.  The  big 
revelation  came  when  one  agent  was  watch- 
ing a  local  TV  newscast.  The  Judge  Ullian 
Burke  on  the  screen  wasnt  the  same 
"Judge  Burke  "  who  had  been  agreeing  to 
fix  cases,  iThe  FBI  won  i  discuss  thai  inci- 
dent, which  was  described  in  tnal  slale- 
menis  by  the  lawyers  lor  the  accused  impos- 
tors. But  the  bureaus  Cleveland  spokesman 
says.  "It  hasnl  been  denied  "i 


The  en^ni  of  the  reis  fury  ran  only  be 
sunoised  But  il  is  dear  that  Agent  IrMn 
dropped  his  cover  story  aboul  being  a  matt 
ster  FBI  documents  since  obtained  by  oce 
of  the  suspetied  judges.  Judge  Gaines,  un 
der  the  Freedom  of  Information  Aci.  dis 
close  Dial  Agent  Irvin  informed  Mr,  Bray  he 
was  an  FBI  agent,  and  confronted  Mr.  Bray 
with  the  bailiffs  "lies  " 

Despile  those  lies,  however,  the  docu- 
ments show  that  Ihe  FBI  slill  beLeved  thai 
■Mr  Bray  was  maJung  at  least  some  genuine 
payoffs  So  the  agents  narrowed  their  lisl  of 
suspected  judges  to  si.<"  from  13.  and  made 
some  modification  of  Operation  Corkscrew. 
Agent  In'in.  alias  Roben  Graham,  slopped 
meeung  with  judges  to  discuss  payoffs.  In 
stead,  the  FBI  told  Mr  Bray  it  wanted  to 
plant  a  tape  recorder  on  him.  and  have  him 
record  ihe  actual  bnbing. 

That  proved  difficull.  By  this  time.  Mr. 
Bray  had  been  fired  as  a  bailiff  because  he 
had  stopped  coming  to  work.  So  the  FBI  got 
him  his  job  back  by  labncating  letters,  ac- 
cording to  court  testimony,  including  one 
from  a  psychialrisl  who  wrote  thai  Mr  Bray 
had  skipped  five  weeks  of  work  because  oif 
"stress  and  depression     The  FBI  also  gave 

him  unVr  QJOB  a>d  >  tape  reromer 

TbB  time.  Mr,  Bray  didnl  use  any  im 
posters  He  up«d  hlrrarlf  oflenng  a  bnbe. 
But  he  disfuued  his  voice  and  played  Ih* 
part  o(  a  crooked  Judge,  loo.  as  Assistant 
U.S.  Attorney  Martin  Relslg  later  described 
.Mr,  Bray"s  tactics  in  court.  At  one  point, 
court  testimony  shows.  Mr  Bray  recorded 
an  innocuous  conversalion  with  a  real  judge, 
but  then  turned  off  his  lape  recorder  and 
siefped  inlo  a  baihrtiom  alone.  Then  he 
turned  the  recorder  on  again  and  spoke  into 
the  microphone:  "Here  is  Ihe  money,  judge, 
thank  you  very  much," 

But  by  this  lime  the  problems  with  the  m- 
vesligalion  were  becoming  increasingly  ap- 
parenl.  The  US,  Attorney  In  Cleveland  or- 
dered a  review.  So  did  the  FBI  and  Justice 
Depanmeni  ofhcials  in  Washington,  "At  one 
point  we  decided  to  shut  it  down."  says  for 
mer  US,  Attorney  James  R  Williams  "It 
wasn't  directly  related  to  just  one  incident; 
It  was  because  of  a  senes  of  events.  It  was 
the  whole  case."  he  said 

So  al  last  the  FBI  gave  up.  It  decided  to 
prosecute  Mrs.  Smith  and  Mr,  Harris,  the 
"imposler'  judges.  At  first.  Mr.  Bray  was  lo 
be  the  chief  wimess.  But  then  the  FBI  de- 
cided Mr,  Bray  wasn't  particularly  credible 
"because  he  has  given  four  completely  con- 
trary versions  of  events  in  various  debriel- 
ings  lo  IRS  and  FBI  agents."'  as  one  federal 
prosecutor  put  it  In  court. 

So  the  FBI  took  Mr  Bray  under  protec 
live  custody  to  Michigan,  where  he  pleaded  | 
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fuilty  10  atlempt«3  income  tax  evasior  <!ail 
•ng  10  repon  ihe  bnbe  money  he  pxkeied  in 
his  izx  retumsi  uvj  embezzling  public  furxis 
ispecificaJly.  ihe  last  CW  of  bnbe 
-Tioney  i . 
An  AUeged  Deal 

Mrs.  Smith  went  on  inaJ  a  year  ago  She 
idmit'.ed  accepting  S200  from  Mr.  Bray  for 
playing  Judge  Burke,  testifying  that  Mr 
Bray  told  her  he  was  authorized  to  pay  that 
money  from  a  government  fund  because  he 
/.AS  working  for  the  KBI.  Mrs.  Smith  also 
;estified  that  aftfr  the  FBI  realized  it  had 
been  conned  by  Mr   Bray,  agents  asked  her 

0  finger  Judge  Burke.  'I  remember  that 
Lhey  told  me  if  I  didnt  cooperate  that  Judge 
Burke  was  m  on  this,  that  1  would  be  ar 
rested.  And  I  remember  telling  them  specif 
ically,  '1  will  not  lie  on  Judge  Burke  because 

1  don't  know  her." 

Ironically.  Mrs.  Smith  and  Judge  Burke 
saw  each  other  for  the  first  time  at  the  trial, 
where  the  judge  testified  as  a  government 
witness  Mrs.  Smith  was  convicted  of  four 
counts  of  impersonating  the  judge  and  sen- 
tenced to  two  to  15  years  in  pnson  on  each 
count.  She  has  remained  free  pending  ap- 
peal. 

Marvin  Harns  went  on  trial  last  Febni 
ary.  He  testified  that  he  had  assumed  Mr. 
Bray  was  getting  money  to  fix  cases,  but 
that  Mr.  Bray  told  him  he  "was  giving  the 

j  bnbe  money  to  the  FBI."  Mr.  Harris  added; 

I  'The  plan  was  that  Marvin  was  working 
with  the  FBI.  and  we  were  trying  to  stop 


coming     into     the     Cev  eland 


corruption 
courts  ■ 

Mr.  Hams  testified  that  he  did.',  t  receive 
a  penny  for  posing  as  Judge  Gaines.  He  also 
said  the  FBI  offered  him  a  deal.  He  said  the 
FBI  agent  who  arrested  him  told  him.  "I! 
you  give  me  a  judge.  I  will  throw  this  nghl 
out   the   window."   Judge   Gaines   look   It.e 
stand  on   Mr    Hamss  behalf,   saying.     I 
think  he  is  a  real  good  kid  "  .Nevenheless. 
Mr.  Harris  was  convicted  of  grand  theft  and 
of  impersonating  a  court  official.  He  is  cur- 
rently in  pnson  serving  two  concurrent  sen 
fences,  one  of  two-to-15  years  and  another  of 
iwo-to-five  years.  Both  are  being  appealed 
Judge  Gaines,  for  his  part,  remains  bitter 
at  the  FBI.  He  says  that  he  is  trying  to  find 
a  lawyer  to  sue  the  bureau  but  that  nobody 
will  take  the  case.  >^anwhile,  he  concedes 
being   skeptical   of   Flilsjestimony   in    his 
courtroom.  "I  always  thought  the  FBI  fol 
lowed  you  and  lapped  your  phone."  he  says 
"I  wish  they  would  have  done  that,  because 
they  could  have  found  I'm  an  honest  man. 
and  that  I'm  dull.  All  1  want  the  FBI  to  say 
IS  that  I  have  done  nothing  wrong.  This  case 
shouldn't   be  over.   We  should  be  able  to 
question  Marvin  Bray." 

So  far,  that  hasn't  been  practical.  He  is 
sening  a  three-year  sentence  in  federal 
pnson  in  Terre  Haute.  Ind.  His  law^'er.  Miss 
Siefer.  says  he  hopes  to  be  released  soon  on 
parole.  "He's  a  bnght.  articulate  and  per- 
sonable person,  '  she  says,  "He  just  wants  lo 
disappear  mlo  ihe  woodwork," 
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U.S.  Ckars  3  CertifKates 
I'lider  S'civ  Erport  Laiv 

Biiu  w«Li-  Sttx-t  J..^.K■.^i.  .vi,t"  R.  ff^-ir  ■ 

WASHINGTOf;-The  Com.merce  De 
parun«it  Issued  its  first  three  cenifi 
cates  under  a  new  law  shielding  the  e>. 
pon  activuifs  of  L'  S  companies  from 
antitrust   laws. 

The  certificates,  allowed  under  the 
Export  Trading  Company  Act  of  19s;. 
was  designed  to  promote  L'.S  experts 
by  protecting  companies  from  treble 
damage  suits  and  government  actions 
Iniex  International  Trading  Co  .  of 
Greenwich.  Conn.,  received  a  certificate 
to  help  a  group  of  specialized  engineer 
mgconsultant  firms  bid  on  overseas 
projects.  Inlemaiional  Marketing  Pro- 
curement Services  Inc..  of  Butler.  Pa., 
was  authorized  to  represent  I'  S.  m.inu 
faclurers  of  sports  and  leisure  equip 
meni  in  Ihe  Middle  East.  Europe.  Aus- 
tralia and  the  Far  East 

The  department  also  issued  a  certifi- 
cate for  U.S.  Farm-Raised  Fish  Trading 
Co..  of  Jackson.  .Miss  .  to  coordinate  ex- 
port activities  of  domestically  competi- 
tive catfish  farmers  and  processors. 

The  department  said  an  additional  26 
applications  for  certificates  are  pend 
ing. 
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^ulling  Strings 

nventions  May  Fizzle, 
Jut  Influence  Works, 
/"alve's  History  Shows 

'riends  in  High  Places  Win 
U.S.  Testing  for  Inventor 
Of  Car  Economy  Device 


iving  Stock  at  Drop  of  Hat 


By  Andy  Pa-sztor 

of  J  Reporter  of  The  W  ali.  Stbeet  Journal 

WASHINGTON-Sherwood  Webster  has 
snobbed  with  the  rich  and  powerful  here 
two  decades,  usually  promoting  some  In- 
uion  designed  to  amaze  the  U.S.  auto  In- 
;try. 

Most  Industry  and  government  officials 
Iculed  his  claims,  but  the  inventor  contln- 
1  to  seek  converts  In  high  places.  Over  the 
irs,  he  assembled  a  collection  of  friends 
I  business  associates  that  reads  some- 
ig  like  a  Who's  Who  of  the  Republican 
-ty:  Former  President  Gerald  Ford  owns 
:k  in  one  of  his  obscure  companies.  So  do 
eral  Reagan  adminislratlun  appointees, 
luding  Army  Secretary  John  Marsh, 
test  BralnchlJd 
With  the  help  of  such  influential  backers, 

Webster  obtained  nearly  $250,000  of  gov- 
ment  tests  on  his  latest  brainchild-a 

valve  that  purportedly  improves  auto 
eage  while  reducing  engine  pollution.  An 
;  to  Vice  President  George  Bush,  as  well 
;op  Transportation  Department  officials 

two  ranking  Republicans  on  the  House 
Tgy  Committee.  Intervened  more  than  a 
r  ago  to  have  the  device  tested,  accord- 
to  federal  documents  obtained  mainly 
n  the  Transportation  Department  and 
Energy  Department  under  the  Freedom 
nformation  Act.  Mr.  Webster  was  even 
rded  a  consulting  contract  to  help  the 
;mment  evaluate  his  own  "miraculous" 
nllon. 
t  was  all  to  no  avail.  The  government 

results  conclude  that  the  device  is  a 

lut  whatever  the  valve's  value,  the  affair 
vs  how  social  and  political  connections 
etimes  help  to  open  doors  in  Washing- 
It  also  raises  questions  about  some  of 
Webster's  slock  transactions;  court  re- 
\s  show  that  he  gave  stock  in  one  of  his 
panies  to  certain  research  firms  that 
r  came  up  with  favorable  test  results  or 
mmendations  that  he  used  to  promote 
device. 

Ir.  Webster's  faith  in  his  valve  remains 
laken.  The  6-foot-5-inch,  silver-haired  In- 
or.  who  IS  54  years  old,  mainltains  that 
wrters  merely  helped  him  gel  his  foot  in 
door.  The  decision  for  government-fi- 
red testing,  he  argues,  was  based  en- 
y  on  objective  factors.  "In  the  final 
ysis.  only  the  valve  and  its  performance 
nportant,"  he  says.  "Knowing  all  the 
icians  doesn't  help." 


-i 


It  Doesn't  Seem  to  Hurt 

This  assessment,  however,  is  contra- 
dicted by  the  federal  docuiiiems.  by  records 
in  a  federal  district-court  suit  filed  by  Mr. 
Webster  against  Sufl  Co.,  and  by  interviews 
with  government  and  industry  officials 
High  federal  officials,  including  some  from 
the  While  House  Office  of  Science  and  Tech- 
nology Policy,  urged  that  the  tests  Mr.  Web- 
ster wanted  be  performed  They  did  so  even 
though  the  Energy  Department  and  the  Na- 
tional Bureau  of  Standards  had  studied,  but 
not  tested,  the  valve  in  1980  ajid  had  dis 
missed  it  as  worthless  Apparently  everv 
major  oil  company  and  auto  maker  ap- 
proached by  Mr.  Webster  had  reached  the 
same  negative  conclusion. 

In  December  1980,  an  internal  Sun  Co. 
memo  dismissed  the  valve  as  a  "gimmick 


Sherwood  Webster  and  his  valve 
which  has  little  technical  merit"  and  ac- 
cused Mr.  Webster  of  trying  to  capitalize  on 
"a  lot  of  friends  In  high  places."  The  memo 
created  a  stir  when  it  eventually  became 
public.  An  angry  Mr.  Webster  (lied  a  J290 
million  libel  suit  against  Sun  and  some  of  Its 
current  and  former  employees.  The  federaj 
district  court  here  ruled  against  Mr.  Web- 
ster, but  an  appeal  Is  pending. 

Now  the  government  tests  of  Mr.  Web- 
ster's vaJve  have  turned  Into  an  embarrass- 
ment for  the  administration.  "All  the  promi- 
nent folks  who  championed  the  device  ended 
up  with  egg  on  their  faces,"  asserts  a  senior 
official  at  Chrysler  Corp.,  the  Only  company 
that  participated  In  the  tests.  "The  results 
are  sill  negative,  despite  White  House  offi- 
cials' backing  and  the  advance  buildup." 

The  curious  story  begins  more  than  four 
years  ago  In  a  makeshift  backyard  machine  ' 
shop  near  Phoenix,  Ariz.  It  Is  In  that  garage 
that  Mr.  Webster,  a  retired  stockbroker,  car 
salesman,  wealthy  bon  vlvant  and  former 
Centra]  Intelligence  Agency  official,  claims 
to  have  stumbled  upon  the  Invention  wlOi 
Please  rum  to  Page  ^,  Column  I 
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Pulling  Strings:  Valve  May  Not  Work,  but  Its  History 
Indicates  That  a  Little  Influence  in  High  Places  Does 


Canltnueti  yrvn  Ftrst  Page 
the  help  o(  his  original  partner,  mechanic 
Rlchanl  Helse.  wllb  whom  he  Uwn  hsmwd 
Webster  He  I  se  Corp.  and  another  comptry. 
Transonic  Corp,  o(  Vlrj^nta. 

The  iwo  men  contend  that  If  the  valve- 
an  adjustable,  specially  shaped  saiidwlch  o( 
slalnlesisteel  screens-Is  Installed  beneath 
8  cars  carburetor,  gasoline  Is  vaporlied 
more  thoroughly  and  therefore  bums 
cleaner  ajid  delivers  more  power  than  In  a 
conventional  engine.  The  result,  tiiey  assert. 
Is  up  to  20%  belter  fuel  economy  and  slgnin- 
canity  lower  octane  re<iulremenl5  for  en- 
^nes-a  combination  thai  the  auto  Industry 
has  long  sought  " 

Mr.  Webster  and  his  supporters  claim 
that  itfldespread  use  of  the  paiented  valve, 
estimated  to  cost  ilOO.  could  slash  oil  Im- 
ports, clean  the  air  and  revolullonize  De- 
trclL's  overall  engineering  philosophy.  A 
glowing  article  published  in  1982  In  USA  To- 
day. Gannett  Co,s  national  daily,  reported 
that  some  -observers  '  rank  (he  device 
-rtght  up  there  with  the  transistor  and  the 
laser  beam-two  of  the  most  significant  In- 
ventions since  World  War  11." 

Mr.  Webster's  depositions  and  corporate 
records  filed  in  the  suil  against  Sun  Co, 
show  thai  after  completing  preliminary 
tests.  Mr,  Webster  collected  more  than  J500,- 
000  from  Investors  and  set  out  to  systemalt- 
caily  woo  government  and  corporate  heavy- 
weights. His  attorney  and  chief  booster  was 
Mr,  Marsh,  a  seasoned  Washington  power 
broker  who  served  as  chief  of  staff  m  the 
Ford  While  House  and  was  on  Intimate 
terms  with  many  of  the  big  names  that  Web- 
ster-Heise  wanted  to  reach  Mr.  Marsh  re- 
signed as  the  corporation's  general  counsel 
and  a  director  when  he  took  the  Army  secre- 
tary's Job  In  1981.  but  his  latest  federal  fi- 
nancial disclosure  forms  show  thai  he  still 
owns  10.000  company  shares.  Overall.  Mr. 
Marsh  estimates,  his  Interest  in  Mr.  Web- 
ster's companies  may  be  worth  as  much  as 
SIOO.OOO.  Nobody  really  loiows  exactly  how 
much  the  stock  Is  worth,  because  it  Isn't 
traded  anywhere. 

Mr  Marsh,  according  to  a  deposition  by 
Mr,  Webster,  set  up  a  November  1%0  meet- 
ing between  Mr,  Ford  and  Mr.  Webster  In 
government  guest  quarters  across  the  street 
from  the  White  House.  Theformer  president 
apparently  wanted  to  invest  in  the  valve  but 
was  persuaded  to  accept  ii  gift  of  2.500  Web- 
ster-Helse  shares  instead.  !n  return.  Mr. 
Webster  says  in  the  deposition.  Mr.  Ford 
would  provide  "corporate  introductions, 
which  are  difficult  lor  me  to  make  but  are 
easier  for  a  man  of  his  position" 

One  of  the  main  things  the  former  presi- 
dent was  supposed  to  do.  the  deposition  re 
lates.  was  to  inten-st  auio  executives  in  the 
valve.  Within  a  few  weeks,  according  lo  the 
.'     deposition.  Ford  Motor  Co.  Invited  Mr.  Web- 
ster and  Mr.  Marsh  lo  meet  w;ih  top  com- 
•  pany  engineers  in  Dearborn.  Mich.,  and 
agreed  to  pay  for  comprehensive  laboratory 
tests  A  spokesman  for  Mr.  Marsh  says  the 
Army  secretary  'has  done  absolutely  noth- 
ing" lo  promote  ihe  device  since  joining  the 
administration  and  doesni  feel  ii  would  be 
V    ■■appropriate  '-to  comment  on  the  matter 
'        Robert  Barrett,  a  spokesman  for  Mr. 
Ford,  confirms  that  the  former  president 
"spoke  favorably"  about  the  device  to  a 
niln^ber  of  auio-compuny  executives  and 
■■created  some-lntereEl"  for  Mr  Webster  s 
idea. 


Things  Went  Wrong 

After  only  a  few  days  of  testing  in  Michi- 
gan, things  started  to  go  wrong  Mr  Web- 
ster had  a  quarrel  with  Ford  Motor  officials 
over  some  technical  procedures  and  left 
town  in  a  huff,  He  accused  the  auto  maker 
of  trying  lo  betlltle  and  sabotage  his  inven- 
tion. 

^  "We  don't  feel  iihe  valve)  oilers  any  ad- 
vantages" over  convenliona!  engine  designs. 
Ford  Motor  wrote  Mr.  Webster  a  few 
months  later,  adding  that  the  device  wasn't 
"of  interest"  to  the  company  at  alt. 

Despite  the  setback.  Mr.  Webster  and  his 
team  continued  sending  out  letters,  cajoling 
friends  and  asking  help  from  among  ihe 
/  capital's  corporate  and  political  elite  Other 
investors  In  his  companies  include  Sen  John 
Warner.  Republican  of  Virginia,  Richard 
Short,  a  prominent  Virginia  GOP  party  offi- 
cial and  veteran  fund  raiser:  Richard  Hite. 
■  an  Interior  Department  deputy  assistant 
secretary.  Washington  banker  James  Olm 
stead,  and  a  retired  Republican  senator. 
Carl  Curtis  of  Nebraska. 

Webster-Helse  officials  tried  to  promote 
the  device  to  all  sorts  of  Influential  people, 
from  prominent  news  columnists  to  Penta- 
gon generals,  with  little  success.  Among 
those  approached  were  former  Defense  Sec- 
retary Melvin  Laird  (described  in  a  deposi- 
tion by  Mr.  Webster  as  a  neighbor  and  long- 
time (rlend  of  his)  and  Douglas  Fraser.  then 
the  head  of  the  United  Auto  Workers  union. 
The  deposition  says  that  Mr.  Laird  did  ar- 
range some  introductions  to  corporate  exec- 
utives but  that,  oihervlse,  Mr.  Webster  had 
no  success  with  him  or  Mr.  Fraser. 
Questions  Raised 

'  in  his  eagerness  to  round  up  Influential 
supporters.  Mr.  Webster  used  tactics  that 
eventually  raised  questions  about  his  credi- 
bility. He  testified  In  his  depositlonK.  for  in- 
stance, that  he  gave  thousands  of  dollars  of 
Wehster-Helse  stock  lo  officials  of  three  con- 
cert that  Webster  Helse  engaged  to  provide 
^.wfiat  that  company  later  described  as  im- 
^y  partial  assessments  ol  the  valve's  potential. 
The  assessments  were  favorable.  One  of  the 
three  concerns.  Environmental  Testing 
Corp.  of  Aurora.  Colo.,  later  was  hired  to 
evaluate  ih^  device  again-(or  the  govern- 
ment. 

"1  win  give  away  slock  at  the  drop  of  a 
hat."  Mr.  Webster  concedes.  "I  will  do  any- 
"  thing  It  takes  to  get  this  device  Into  the 
economy."  Buf  the  gifts,  be  says,  weren't 
>    .     "improper  In  any  way"  and  weren't  In- 
■  -  ■    tended  to  "hide  or  withhold  any  Inlorma- 
*Uon.^"'  ^        ■  "         , 

Albert  Papay.  the  heaij  of  Environmental 
Testing  Corp..  'received  10.000  free  shares  of 
•         -stock  from  Mr.  Webster  In  1980  as  partial  ! 
payment  for  having  teit^  the  valve's  per- 
;        '  formance  for  him.  Acconjlng  to  Webster- 
''  •      Helse  jnlDules,  Mr.  Papay  actively  worked 
Iji  Webster- Hetse's  behalf  by  trying  to  drum 
.  up  Interest  among  auto  makers.  His  test  re- 
milii  were  passed  around  Washington  by 
Mr.  Webster  as  pnlof  that  Independent  ex- 
perts believed  that  the  valve  worked. 
Mr.-Papay  had  second  thoughts  about  the 
:  arruigemenl  whcn'll  appeared  his  company 


had  a  chance  to  run  some  federally  financed 
tests  of  the  vaJve.  He  asserts  that  he  had 
'never  acted"  In  Mr.  Webster's  behalf  but 
decided  to  return  the  stock  because  "I  didn't 
want  It  to  look  tike  we  were  In  cahoots." 

In  fact.  Ihe  Transportation  Department, 
at  the  Inventor's  twhest,  subsequently 
picked  Mr.  Papay's  lab  as  one  of  t^o  pri- 
mary government  contractors  for  evaluation 
of  the  device.  (It  Is  unclear  how  far  the  lab 
got  with  its  evaluation  before  the  govern- 
ment stopped  testing  the  valve.)  Sworn 
statements  that  Mr.  Papay  submitted  to  the 
agency  at  the  time  Indicate  that  he  failed  to 
comply  with  federal  regxilatlons  requiring 
disclosure  of  any  financial  Interest  by  labo- 
ratory officials  that  "results  in  or  creates 
the  appearance"  of  conflict  of  Interest.  Mr. 
Papay  says  he  didn't  feel  It  was  necessary 
to  report  his  eartler  stockholdings  because 
"I  never  paid  for  It"  and  originally  accepted 
It  with  the  understanding  that  It  might  be  re- 
turned. He  held  on  to  it  about  two  years.  It 
Is  understood  that  department  officials  are 
investigating  the  matter. 

Mr.  Webster's  invention  also  received 
less  than  an  arms-length  evaluation  by  the  | 
Congressional  Research  Service,  part  of  the 
Library  of  Congress.  The  inventor  testified 
in  his  depositions  that  David  Lindahl,  the 
analyst  who  prepared  the  1982  study  at  the 
request  of  lawmakers,  set  up  various  meet- 
ings between  Mr.  Webster  and  prospective 
supporters,  accepted  money  from  the  Inven- 
tor to  cover  expenses  of  traveling  to  a  Den- 
ver promotional  event  sponsored  by  Weth 
ster  Helse.  and  repeatedly  Interceded  with 
other  congressional  staffers  lo  promote  the 
valve -all  while  he  was  preparing  the 
study, 
'Open  and  Aboveboard' 

Mr,  Undahl  says  that  his  actions  were 
"all  open  and  aboveboard  "  and  thai  he  ac- 
cepted the  money  with  the  approval  of  his 
supervisors.  If  the  valve  doesn't  work,  he 
argues,  "why  are  so  many  big  companies 
going  to  such  great  lengths  to  kill  it?" 

The  upbeat  report  Issued  by  Mr.  Undahl 
for  the  Congressional  Research  Service  but- 
tressed claims  that  the  Invention  promised 
to  substantially  reduce  US  energy  demand 
and  cut  down  auto  pollullon,  "More  work 
needs  to  be  done."  the  report  concluded,  to 
determine  whether  the  test  results  ob- 
tained so  far  can  be  translated  into  commer 
clal  products  with  wide  utility  " 

Mr  Webster  finally  got  his  big  break  in 
the  fall  of  1982,  C.  EJoyden  Gray,  counsel  lo 
Vice  President  George  Bush,  met  with  the 
inventor,  set  up  a  number  of  high  level 
meetings  to  promote  ihe  Idea  to  other  fed- 
leral  officials  and  generally  went  out  of  his 
I  way  to  make  sure  that  the  valve  was  tested 
by  the  govemmcnl.  There  Isn't  any  indica- 
tion thai  Mr.  Bush  knew  thai  his  aide  was 
pushing  Ihe  device 

Mr.  Gray,  who  never  invested  in  the  de- 
vice, says  he  considered  it  a  potentially 
valuable  tool  to  help  auto  makers  more  e.ts- 
ity  meet  federal  cleanalr  standards  without 
relying  on  hazardous  addltlves-he  was  re- 
ferring tu  lead-ur  sacriflciiiK  fiiet  effi- 
ciency "The  interest  I've  had  is  from  a  reg- 
ulatory point  of  view.'  says  Mr,  Gray,  who 
also  was  counsel  to  Mr  Bush's  Regulatory 
'Relief  Task  Force 

I  "I'm  not  sure  11  works. "  Mr.  Gray  now 
I  acknowledges  But  be  says  the  valve  does 
I  show  some  reduction  in  engine  octane  re 
quiriim-ni.  io  it  ought  to  be  pursued,  it 
I  merits  further  inquiry  "  He  recently  helped 
persuade  ihe  Air  Force  lo  run  l^  own  tests 
on  Ihe  device,  but  those  results  naven't  been 
released. 
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Quick  Action 

Once  ofnclals  from  Mr  Bush's  office  ajid 
the  While  House  lechnology  office  became 
interested  in  the  device,  Mr  Webster  fol 
some  quicli  action.  On  Oct.  5.  1982,  Rep. 
James  Broyhill  of  North  Carolina  and  Rep. 
Edward  Madigan  (^Illinois,  ranking  Repub- 
licans 00  the  House  Energy  Committee  who 
had  been  lobbied  by  Mr.  Wetwter  and  his  as- 
sociates, urged  then  Transportation  Secre- 
tary Drew  l^wis  to  begin  testing  "as  soon 
as  possible,"  They  wrote:  "We  feel  that  the 
American  consumer  deserves  to  have  this 
device  thoroughly  investigated." 

I^ss  ihan  two  weeks  later,  Mr.  Lewis 
wrote  back  that  top  policy  makers  of  the  de- 
partment's National  Highway  Traffic  Safety 
Administration,  or  NHTSA,  already  had  met 
"several  times"  with  Webster-Heise  officials 
to  plan  future  cooperation.  Mr.  Lewis,  over 
the  objections  of  many  senior  career  offi- 
cials of  the  agency,  asserted  that  the  valve 
"could  represent  a  significant  technological 
breakthrough,  "  and  he  ordered  the  testing 
performed, 

Bv  the  beginning  of  November  1982,  the 
NHTSA  agreed  to  an  unusual  contract  under 
which  Mr,  Webster  and  Mr,  Heise  ultimately 
received  a  total  of  more  than  M0,000  in  con- 
sulting fees:  the  agency  estimates  that  test 
costs.  Including  fees,  approached  $250,000. 
How  It's  Usually  Done 

Typically.  Uie  government  won't  spend 
money  testing  inventions  until  the  Inventors 
have  developed  more  data  on  their  own  than  i 
Mr.  Webster  had  developed.  And  the  Inven- 
tors don't  typically  receive  consulting  fees. ! 
Besides,  fuel  efficiency  devices  usually  are 
tested  by  the  Environmental  Protection 
Agency,  but  In  this  case  Mr.  Webster  didn't 
want  tJie  EPA  to  do  the  work  because  of  pre 
vious  run-ins  with  the  agency  while  he  was 
promoting  another  fuel-saving  Invention,  the 
LaForce  auto  engine,  that  didn't  pan  out. 

The  testing  arrangement  had  barely  been 
negotiated  when  Reps.  Broyhill  and  Madl- 
gan  Introduced  legislation  requiring  that 
107i.  of  the  federal  government  s  fleet  of 
cars  be  equipped  with  Webster-Helse  valves 
if  the  NHTSA  resulu  backed  up  Mr.  Web- 
ster's claims. 

But  the  results  haven't  backed  htm  up, 
The  NHTSA  reported  last  year  that  test  cars 
didn't  show  a  "statistically  significant"  Im- 
provement In  fuel  economy  and  that  the 
amount  of  hydrocarbon  and  carbon-monox- 
■  Ide  pollution  they  spewed  out  rose  by  Iwo- 
thlrds  or  more.  "The  apparent  fuel-economy 
gain  approaches  zero,"  according  to  an- 
other, unofficial  assessment  by  the  NHTSA 
and  Chrysler. 

Rep,  Broyhill  still  thinks  the  valve 
"ought  to  be  looked  at"  by  the  government 
because  of  its  promise.  "Let's  not  give  up  on 
It  DOW."  he  says.  Bui  considering  the  federal 
leu  resulu  K  («r,  he  acknowledges  It  may 
be  "a  little  premature"  to  require  use  of  the 
valve  on  government  vehicles.  A  spokesman 
for  Rej).  M«dlgan  says  the  Congresaman  de- 

I  dines  to  comment  on  the  valve  until  he  has 
I  a  chance  to  "update  himself"  on  Its  current 
status. 

At  Mr.  Webster's  requ6t.  testing  has 
been  suspended  for  the  past  several  months. 
The  final  NHTSA  report  hasn't  been  re- 
leased, but-the  government  doesn't  plan  to 
resume  testing.  The  new  Transportation  De- 
partment management  team,  headed  by 
Secretary  Elizabeth  Dole,  appears  cool  to 
Mr.  Webster's  Ideas  and  Is  reevaluating 
overall  testing  priorities. 

"I  thought  I  would  finally  get  a  big.  thor- 
ough and  obJecUve  test,"  Mr.  Webster  com- 
plains. Instead,  he  says,  "the  altitude  from 
the  begliuilng  has  been  to  try  to  prove  that 
the  valve  doesn't  work." 

Now,  Mr.  Webster  Is  trying  to  persuade 
BankAmerica  and  other  big  corporations  to 
underwrite  widespread  use  of  a  slightly  dif- 
ferent version  of  his  valve- this  dme  de- 
signed for  engines  burning  alcohol.  The  Cali- 
fornia Air  Resources  Board  says  recent  tests 
of  his  valve  didn't  Improve  the  performance 
of  alcohol-bumlng  vehicles. 

But  Mr.  Webster,  undaunted  despite  all 
the  negative  findings,  declares:  "That's 
where  the  great  victory  Is  going  to  be  They 
can't  get  rid  of  me  so  easily. " 
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Leaky  Defense 

l^'ntagon'^  Big  Empire 
IsjlifeVVithllip-Offs, 
And  Policing  Is  Spotty 

Cost  of  Tluevery  and  Fraud 
Reaches  $1  Billion  a  Year, 
Enough  to  Buy  a  Cruiser 

The  Faulty  Parachute  Cord 


Uy  Bhi»>ks  Jmk»in 

WASHINGTON-According  lo  a  recent 
f,.(ler;il  indictrnenl,  Barry  W.  Splinter  had  a 
sure  (ire  srlieiiic  (or  making  money  on  de- 
tense   contracts. 

Mr  Splinter,  an  Illinois  rope  merchant, 
(ound  a  bargain  on  some  Ziyearold  nylon 
cord  that  had  Ijeen  rejected  (or  use  in  auto 
tires  PenlaKon  iiivesiigators  said.  He  then 
had  the  cord  dved  olive  drab,  (alsided  some 
tost  reijorts  saying  that  it  met  military  re- 
iiuirements.  and  sold  the  de(ectivc  material 
(or    use    in    parachutes,    the    indictment 

charges. 

Mr    Splinter  and   a  co-detendant   have 
pleaded  innocent  in  (ederal  court  in  Chicago 
in  charges  that  they  detrauded  the  Detense 
Department.   Mr.  Splinter  is  charged  with 
siipplyiii"  more  than  l.OOO  miles  o(  de(ective 
parachute  cord  to  the  military.  Pentagon  of- 
(icials  say  the  cord  tangles  and  breaks  too 
easily.  There's  no  telling  how  many  pilots 
and  paratroopers  may  have  hung  their  lives, 
on  it   Some  o(  it  may  still  be  in  use.  even 
after  months  of  e((ort  to  track  it  all  down. 
Despite  the  cases  obvious  seriousness, 
the  government  has  been  slow  to  prosecute 
Mr.  Splinter.  Pentagon  investigators  say  he 
has  been  under  suspicion  of  supplying  sub- 
standard rope,  line  and  cord  for  perhaps  a 
decade.  He  was  scrutinized  by  the  Federal 
Bureau  of  Investigation,  the  Army  and  Navy 
and  other  federal  agencies  as  well.  But  until 
now.  no  prosecutor  would  press  charges. 
Fragmetitpd   Efforts 

Throughout    the    Pentagons    worldwide 
empire,  in  fact,  measures  against  fraud  and 
thievery  have  been  fragmented  and  often  in-- 
e((ective.  Despite  some  recent  progress,  np- 
ping  o((  the  military  remains  a  huge  prob- 
,  1cm.  practically  an  industry  in  itself. 
I       Joseph  Sherick.  the  Pentagon's  top  ex- 
I  pert  on   fraud   and  waste,  estimates  that 
'  criminal  activity  costs  the  military  $1  billion 
1  a  year    enough  to  buy  the  Navy   a  new 
'  cruiser.  Mr.  Shenck  adds.  "The  opportunity 
IS  there  lo  steal  1".  to  r:  of  the  procure- 
ment budget."  which  is  $iK)  billion  this  year 
I  and  projected  to  be  SlOl  billion  next  year. 
1  By  that  reckoning,  crooks  could  be  pillaging 
i  the  equivalent  of  (/inr  new  cruisers  each 
■  year. 

The  varieties  of  theft  and  fraud  seem 
:  endless.  UnscTupulous  siipiiliers  have 
'■  palmed  o((  sliwldy  goods  including  substan 
i  dard  arctic  clothing,  adulterated  shrimp  and 
'  inadequately  tes'ed  eleclic'ir  el;  |>s  Woik 
:  crs  in  a  iiulilary  warehouse  mi  Memphis 
'  were  caught  stralmi:  lliglil  jaik.-ls.  sleeping 
bags  and  even  a  %2t>.i«*^  (niklifr  An  under 
1  cover  FBI  agent  posine  .is  a  truck  driver 
I  conned  the  thieves  with  a  semitrailer  rig 
bearing  the  name  "T.G.P.  Lines.  '  In  FBI 
lingo.  TGP  means  "thett  o(  government 
proiK'rty." 


The  Pizza  Scam 

In  other  scams,  a  pizza  supplier  in  Day- 
ton. Ohio,  billed  a  military  grocery  store  for 
an  estimated  $34,000  of  pizzas  he  never  de- 
livered. An  entire  U.S.  military  property-dis- 
posal operation  in  Molesworth.  Kngland.  had 
to  be  closed  down  when  practically  every 
employee  in  it  was  charged  with  being  part 
of  a  theft  ring  tliat  had  operated  for  years. 
Ill  the  Pliili[ipines.  Navy  and  Air  Force  facil- 
ities have  lost  literally  millions  of  dollars  of 
goods  to  tliieves  who  crack  the  militarvs 
comimterized  ordering  system  when  they 
can.  and  kick  down  warehouse  doors  when 
they   cant 

Problems  seem  to  be  growing.  Not  only  is 
the  Pentagon  buying  more  stu((  that  can  tie 
stolen,  thieves  seem  lo  be  getting  cleverer. 
Andrzej  Gllnski.  a  high-ranking  Pentagon 
security  specialist,  says.  "When  I  first  came 
here  1  thought  I  knew  everything  and  any- 
thing about  (raud.  Now  it  seems  that  every 
month  somebody  comes  up  wilh  a  new  wrin- 
kle." 

Thett  IS  soinelimcs  accomplished  with  a 
typewriter  and  correcting  fluid.  Bradford 
National  Corp..  a  computer-systems  com- 
pany headquartered  in  New_JfQrl!._(Iily,- 
pleatfed  guilty  In  federal  court  in  New  York 
to  systematically  (alsifymg  its  employees' 
lime  records  to  bill  the  government  for  work 
actually  done  (or  others.  The  Pentagon  un- 
wittingly ended  up  paying  for  part  of  a  New 
Jersey  driver-examination  program  and 
also  subsidized  Bradford's  work  for  the 
(Frankl  Church  for  President  Committee. 

Government's  Response 

The  case  illustrates  how  a;iibivalent  offi- 
cials can  be  atiout  cracking  down.  Pentagon 
auditors  and  investigators  worked  three 
years  to  break  the  case,  combing  thnugh  a 
roomful  of  documents  and  grilling  dozens  of 
often-uncooperative  witnesses.  They  re- 
moved correcting  fluid  from  lime  carfls  wilh 
the  skill  of  art  restorers,  to  discover  *hal 
contracts  the  Bradford  employees  hac  rf  illy 
charged  their  time  to.  Sometimes  the  inves- 
tigators discovered  that  employees  time 
was  billed  to  the  government  even  though 
the  employees  had  never  worked  on  a  mili- 
tary contract  and  didn't  even  have  a  S5cu- 
rity  clearance. 

But  the  government  ultimately  didn't 
•prosecute  a;iy  Individuals  responsible  for  the 
cheating,'  onJy  the  company  itself.  And  the 
Pentagon  Insisted  on  continuing  to  do  busi- 
ness with  BradfoiTirWhlch  has  special  expe- 
rience managing  c^'la  for  the  Trident  sub- 
marine program ■l.^ilher  than  blacklisting 
it.  BlacUlstmg  is  roiklne  for  smaller  compa- 
nies guilty  of  stealing  less  then  Bradford, 
which  admitted  stealing  $750,000. 

A  Justice  Department  official  says  that 
when  it  comes  to  keeping  suppliers  honest. 

Please  Turn  to  Pnge  IS.  Culwiin  I 


Wall  Street  Journal  -  January  17,  1983 
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Leaky  Defense:  Pentagon's  Ennpire 
Is  Laden  With  Thievery  and  Fraud 


Cunlinui'tl  h'rum  First  Page 
niilii.iry  men  havi'  ■son  o(  a  condlci  ol  in 
lori'SI  ■■  He  ;iddi.  "ThPir  main  mission  Is  lo 
eel  llii'  ships  biiill.  10  gul  Ihe  meal  pur- 
rli.iscd.  TliiTc's  an  atiliude  that  maybf 
ihiTc's  a  loU'rable  amoiinl  of  stealing  that's 
goins  on." 

ncsidps,  l(ii'  ollicial  sa_^s.  "It  probably 
diH'sn'i  do  a  military  commander  any  good 
to  discover  a  fraud  on  his  walch  " 

SoMieliiiu.'s.  commanders  pay  so  lillle  al- 
lenlion  lo  stopping  fraud  and  theft  that  they 
don't  even  miss  items  when  Ihey  are  stolen. 
The  Naval  Supply.  Center  at  Norfolk,  Va..  a 
complex  of  warehouses  serving  the  Atlantic 
fleet,  discovered  it  didn't  have  JI74  million 
of  stuff  that  Its  computers  said  it  should 
have.  Among  the  missing  items  'were  83 
dummy  torpedoes  and  25,000  pounds  of  lob- 
ster. 

The  mess  attracted  bad  publicity  and  an 
embarrassing  congressional  hearing  last 
year.  So  the  Navy  conducted  its  first  thoi- 
uugh  inveniory  in  many  years,  only  to  dis- 
cover It  had  iiwn-  goods  than  appeared  on 
lis  records  It  found  ;n6  million  of  goods  it 
didn't  know  it  had,  and  couldn't  find  Ja9  mil- 
lion of  things  It  wiis  supposed  mostly  to  have 
in  storage. 

Navy  men  attributed  the  discrepancies  lo 
paperwork  foul-ups.  not  theft.  But  at  about 
the  same  time,  the  government  was  convict- 
ing a  local  scrap-dealer  who  had  been 
caught  with  $2  million  in  military  property, 
including  helicopter  engines,  a  forkjift  and  a 
boat.  The  Navy  decided  to  fence  in  its  ware- 
houses, which  were  lightly  guarded  and  eas- 
ily  approachable 

Some  military  money  systems  seem 
practically  designed  to  be  defrauded.  Take 
the  fast  pay  '  system  ordered  by  Congress 
to  help  small  businesses.  It  allows  payment 
by  the  military  as  soon  as  qualified  busi- 
nesses say  they  have  shipped  an  order,  and 
before  anything  has  been  received.  About  H 
billion  a  year  Is  already  sold  this  way.  and 
the  maximum  amount  for  individual  "fail- 
pay"  orders  has  jusi  gone  up  from  $10,000  to 
$20,000 

An  Adjiiiral's  Battle 

Rear  Ad/n  H  C.  Uonley,  who  commands 
a  construction  supply  center  in  Columbus. 
Qhio.  lomphiined  lo  the  local  U.S.  attorney 
not  long  ago  that  "in  a  great  number  of  in- 
st,iiK-fS  "  suppliers  were  simply  not  shipping 
the  gwxls  they  were  gelting  p.iid  for.  or 
were  sending  substandard  goods 

Adm.  Donley  complained  that  the  fi-deral 
prosecutor  gem-rally  wouldn't  press  charges 
unless  more  than  SH.UOO  had  been  stolen  "A 
niiMibi'r  ol  suppliers  are  caughl  again  and 
again,  without  any  economic  or  crimin.tl 
sanctions  being  invoked,"  he  said. 

On  the  olher  hand,  investigators  contend 
[hat  prosecutors  also  won't  take  cases  that 
are  loo  big  They  say  some  US  attorneys 
shy  away  from  overly  complex  cases  that 
would  consume  months  of  effort  and  pit 
tliem  against  platoons  of  highly  paid  private  ! 
lawyers  i 

Some  of  the  biggest  military  contractors' 
fi.ive  been  sus(»ecled  of  fraud  Iio«-ing  Com- 
puter S**rvices,  a  unit  of  Boeing  Co  ,  w;is  in- 
vestigated in  1(179  and  1980  by  the  Air  Korce  ; 
after  auditors  turned  up  what  appeared  tn 
tliein  to  be  s>steiiiatic  mischarging  of  com 
mercial  overhead  costs  to  the  government, 
according  to  documents  recently  uncovered 
through  the  Free<lom  of  tnformalion  Act. 

Hentagun  officials  estimated  the  loss  to 
the  government  at  $25  million.  An  investiga- 
tive summary  signed  by  Maj.  Michael  L. 
Powell,  in  charge  of  the  investigation,  said 
the  irregularities  turned  up  by  auditors  "are 
good  indicators  of  possible  unethical  dV  ille- 
gal activities"  by  some  Boeing  managers. 
'We  susp>'Ct  that  (BoeingI  buys  in  on  com- 
mercial -oniracts  knowing  that  it  can 
charge  the  extra  effort  needed  to  overhead 
and,  therefore,  paji  the  cost  on  to  the  gov- 
ernment,'   Maj    Howell  wrote 


Prosecution  Is  Declined 

Air  Korce  criminal  investigators  inter- 
viewed hundreds  of  Boeing  employees  and 
officials  during  1979  and  1980.  But  Justice 
Department  officials  twice  declined  lo  pros- 
ecute the  company  on  the  ground  that  cnmi- 
nal  intent  hadn't  been  established.  A  spokes- 
man for  Boeing  Computer  Services  declines 
to  comment  on  the  case.  The  Air  Force  ne- 
gotiated With  the  company  for  a  refund  of 
the  alleged  overcharges,  but  reclaimed  only 
a  million  of  the  total  J25  million  questioned 
by  auditors,  the  Air  Force  says 

Sometinies    prosecutors   just    don't    see 
much  "jury  appeal"  in  a  crime  that  involves  , 
selling    shoddy    goods    to    an    amorphous 
agency  like  the  Department  of  Defense.  In- 1 
vestigalors  say  federal  prosecutors  twice  de-  ' 
dined  to  prosecute  Mr.  Splinter,  the  rope  . 
merchant,    despite    numerous    complaints ' 
about  him.  Finally.  Pentagon  agents  dug  up  I 
additional  evidence  ol  defective  parachute 
cord  and  found  a  prosecutor-Assistant  U.S. 
Atty.  William  Cook -who  took  the  case  at! 
once.  Mr.  Ciwk  is  a  Vietnam  combat  veteran 
and  a  former  paratrooper. 

Prosecutors  often  blame  Investigators  If 
a  case  isn't  taken  to  court.  They  say  Investi- 
gators seldom  appreciate  what  a  good  de- 
fense lawyer  can  do  lo  a  case  that  may  . 
seem  airtight  lo  an  Investigator.  "There's  | 

been  a  history  of  mutual  bitching,"  says 
Richard  Sauber,  a  Justice  Departnjent  law- 
yer. 

Compounding  all  ihe  olher  problems  has 
been,  unlil  recently,  the  lack  ofany  central 
coordination  of  anti  fraud  efforts.  But  a  new 
team  headed  by  Mr.  Sauber  began  operating 
at  the  Justice  Department  Oct.  1.  devoted 
solely  to  military-procurement  cases. 

The  Pentagon  also  started  last  year  a 
new,  elite  corps  of  investigators,  many  of 
them  veterans  of  the  Internal  Revenue  Ser- 
vice's enforcement  division,  trained  in 
cracking  complex  frauds.  The  unit  has  100 
agents  and  plans  to  expand  lo  200  within  a 
year.  Unlike  the  Investigative  agencies  of 
the  Army.  Navy  and  Air  Force,  the  new  or- 
ganization wont  have  to  defer  lo  military 
commanders. 

For  the  moment,  however,  hiring  has 
been  suspended  because  of  delays  in  ap- 
proval of  the  current  year's  Pentagon  bud- 
get. Some  investigators  grumble  that  even 
200  agents  wouldn't  come  close  to  what  is 
needed  "We  have  situations  where  we  have 
multimillion-dollar  fraud  and  we  don't  have 
the  people  lo  investigate,"  says  one  Penta- 
gon investigator.  "A  thousand  agents 
wouldn't  be  too  many." 

Top  Pentagon  officials  are  advertising  a 
"get-tough  "  policy  on  fraud,  and  Inviting 
Pentagon  employees,  military  people  or  de 
fense-induslry  workers  lo  come  forward  if 
they  suspect  a  fraud  or  theft.  A  telephone 
hot  line  has  been  set  up  to  receive  such  tlps- 
800  424  9098  1693  5080  ui  the  Washington 
DC.  areal. 

Indictments   Expected 

Brian  Bnih.  head  of  the  new  investigailve 
unit,  says  indictments  are  expected  soon  in 
a  half  dozen  multimillion-dollar  fraud  cases 
that  started  with  tips  called  in  to  the  hot 
line  Tipsters  Include  pnvales  and  generals, 
people  out  for  revenge  and  "people  who 
have  very  pure  motives,"  Mr.  Bruh  says. 
Some,  he  says,  have  risked  their  careers  to 
call. 

Congress  has  created  the  post  of  Defense 
Department  fnspector  General  to  oversee 
the  new  investigations  operations,  among 
Olher  things  The  ne*  office  has  Increased 
authority  to  investigate  fraud  and  to  recom- 
mend corrections  for  the  management  prob- 
lems thai  make  the  military  vulnerable  lo 
ripuffs 

The  Pentagon's  Mr.  Sherick.  who  has 
been  performing  somewhat  similar  tasks  on 
der  a  dilferent  title  for  the  past  year,  hopes 
to  be  appointed  to  Ihe  new  lnsp<Ttor  general 
job  lie  vows  lo  put  the  hammer  down"  on 
Ihe  "creeps  "  and  "cockroaches  '  who  de 
fraud  the  military 
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Mr.  Kleczka.  Thank  you  for  your  testimony,  Mr.  Cony. 
We  would  now  like  to  hear  from  Jerry  Friedheim,  executive  vice 
president  of  the  American  Newspaper  Publishers  Association. 

STATEMENT  OF  JERRY  W.  FRIEDHEIM,  EXECUTIVE  VICE  PRESI- 
DENT, AMERICAN  NEWSPAPER  PUBLISHERS  ASSOCIATION,  AC- 
COMPANIED BY  TONDA  F.  RUSH,  COUNSEL,  GOVERNMENT  AF- 
FAIRS 

Mr.  Friedheim.  Thank  you,  Mr.  Chairman. 

Let  me  summarize  just  a  few  points  of  the  formal  testimony  and 
say  that  we  look  forward  to  continuing  to  work  with  the  subcom- 
mittee and  particularly  with  the  expert  staff  in  coming  months  on 
these  problems. 

ANPA  generally  opposes  S.  774.  We  prefer  the  current  Freedom 
of  Information  Act  which  includes  nine  specific  and  wise  exemp- 
tions in  the  legitimate  interests  of  national  security  and  of  person- 
al and  business  privacy,  and  which  stands  as  proof  of  the  principle 
of  open  government  in  our  free  sojiety. 

As  you  know,  ANPA  is  a  nonprofit  trade  association  of  some 
1,400  newspapers.  I  am  a  former  newspaper  reporter,  editor  and 
journalism  teacher.  Before  becoming  ANPA's  executive  vice  presi- 
dent, I  worked  on  both  House  and  Senate  staffs  and  held  public  af- 
fairs positions  in  private  business  and  within  the  Government. 
Those  positions  included  service  as  Assistant  Secretary  of  Defense 
for  Public  Affairs,  the  office  which  administers  the  Freedom  of  In- 
formation Act  as  it  applies  to  the  Department  of  Defense. 

I  am  a  graduate  of  the  University  of  Missouri  Journalism  School 
and  currently  serve  as  director  of  several  professional  organiza- 
tions, including  the  American  Society  of  Association  Executives 
and  the  Washington  Journalism  Center. 

Over  a  span  of  some  30  years,  Mr.  Chairman,  your  predecessors 
on  this  subcommittee  and  my  predecessors  representing  the  news- 
paper business  have  sat  facing  each  other  many  times  to  discuss 
the  problems  of  secrecy  in  an  open  society. 

When  the  House  of  Representatives  first  created  the  special  Sub- 
committee on  Government  Information  in  1955,  it  began  an  11-year 
process  of  analyzing  this  problem.  It  called  many  times  upon  mem- 
bers of  the  press  in  assessing  agency  practices  and  in  recognizing 
the  need  of  the  public  to  have  information  necessary  for  self  gov- 
ernment. 

Members  of  the  press  expressed  frustration  on  their  own  behalf 
and  as  surrogates  for  the  public  in  calling  for  a  new  law  about  Gov- 
ernment information  practices.  Members  of  this  subcommittee 
brought  bipartisan  support  to  the  leadership  of  Chairman  Moss  and 
conducted  exhaustive  inquiry  into  the  legitimate  need  for  secrecy 
and  into  the  bureaucratic  inclination  to  treat  information  as  a  pro- 
prietary matter. 

It  took  the  House  11  years  and  the  Senate  6  years,  cheered  on  by 
the  people  in  our  business,  to  strike  a  balance,  and  it  took  another 
8  years  to  engineer  the  Freedom  of  Information  Act  into  real  work- 
ing order. 

But  despite  all  that  congressional  thought  and  work,  it  will  come 
as  no  surprise  to  this  subcommittee  that  the  Freedom  of  Informa- 
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tion  Act  is  not  a  popular  law  with  the  executive  branch.  As  you 
know,  President  Johnson  campaigned  against  the  law  and  signed  it 
only  under  pressure.  President  Ford  facing  the  1974  amendments 
to  correct  the  bureaucracy's  foot  dragging  refused  to  sign  and  his 
veto  was  overcome  by  a  371  to  31  vote  in  this  chamber,  and  65  to 
27  in  the  Senate. 

And  now  the  current  executive  branch  is  unhappy.  And  here  we 
are  again,  this  subcommittee  and  the  press,  trying  to  figure  out 
how  to  make  Freedom  of  Information  work  best. 

The  fact  that  this  discussion  has  covered  30  critical  years  in  our 
Nation's  history  instructs  us  that  continued  vigilance  about  the 
public's  right  to  know  is  required  of  us  and  of  you.  Frankly,  I  think 
bhe  Congress  and  the  press  have  done  this  cooperative  job  rather 
well  over  the  years.  But  the  bill  before  you  today  would  have  us 
aelieve  not  that  our  long  effort  has  done  well,  but  that  our  30  years 
3f  careful  work  have  gone  too  far,  that  the  public  has  access  to  too 
much,  that  our  people  know  too  much. 

S.  774  seeks  to  make  Government  information  harder  to  come  by, 
is  if  it  were  not  hard  enough  already.  S.  774  would  give  the  Execu- 
tive agencies  more  time  to  drag  their  feet,  more  loopholes  into 
^^hich  they  could  tuck  the  embarrassing  and  the  uncomfortable, 
md  more  dark  corners  from  which  they  might  be  tempted  to  oper- 
ite. 

You  may  have  heard  that  the  press  supports  this  bill,  which 
;ame  out  of  the  Senate  by  a  unanimous  vote.  Mr.  Chairman,  let  me 
nake  it  quite  clear  that  ANPA  has  consistently  opposed  this  bill 
md  said  so  in  a  letter  to  the  Senate  earlier  this  year.  The  Senate's 
inanimous  vote  was  a  testament  to  legislative  progress,  not  to  per- 
ection.  This  bill  does  strike  a  more  fair  balance  for  information 
han  its  predecessor  bill,  and  we  have  applauded  that.  But  for  us, 
he  bottom  line  is  that  S.  774  does  have  little  to  tell  the  public 
nore  about  its  Government,  but  it  does  a  great  deal  to  tell  the 
)ublic  less.  And  S.  774  certainly  is  not  better  than  existing  law. 

Let  me  repeat.  S.  774  is  not  better  than  existing  law,  properly 
ixecuted,  with  existing  safeguards  and  carefully  drawn  exceptions. 

For  instance,  this  bill  in  section  14  would  create  a  blanket  ex- 
smption  for  the  FBI's  organized  crime  files  for  as  long  as  8  years. 
Ve  oppose  this  provision.  It  would  drape  a  number  of  events  of 
(ublic  importance  and  interest  with  a  very  great  deal  of  mystery 
or  far  too  long.  Existing  law  enforcement  provisions  in  the  Free- 
iom  of  Information  Act  have  sufficient  breadth  to  cover  extensive 
aw  enforcement  data  if  current  provisions  are  adequately  en- 
orced. 

If  any  further  tinkering  with  those  provisions  is  needed,  it  should 
e  approached  on  a  case-by-case  basis  and  not  by  sweeping  entire 
nvestigations  totally  out  of  sight  for  an  arbitrary  8  years. 

Likewise,  we  oppose  the  needless  broadening  of  the  privacy  ex- 
mption  as  intended  in  section  9  of  this  bill.  To  change  the  lan- 
uage  of  this  exemption  from  "would  invade"  to  "could  reasonably 
e  expected  to  invade"  can  only  send  a  signal  to  the  agencies  that 
tie  privacy  exemption  has  spread  its  cloak  even  further  around 
gency  records.  This  signal  is  unwarranted,  and  we  oppose  it.  The 
xisting  exemption  already  contemplates  a  fully  satisfactory  bal- 
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ancing  standard  to  guard  against  clearly  unwarranted  invasions  of 
personal  privacy. 

And  although  this  hearing  does  not  focus  specifically  on  the  Pri- 
vacy Act,  let  me  digress  to  point  out  that  the  intentions  of  Con- 
gress in  1974,  in  creating  new  access  rights  under  the  Privacy  Act 
and  the  FOIA,  are  being  thwarted  by  the  recent  guidance  from  the 
Department  of  Justice  that  the  one  should  be  used  as  an  exemption 
for  the  other.  The  Privacy  Act  specifically  states  that  it  does  not 
block  records  required  to  be  released  under  the  Freedom  of  Infor- 
mation Act.  Yet  our  fears  grow,  that  without  action  by  Congress, 
the  Privacy  Act  will  be  used  as  a  barrier  in  an  increasing  number 
of  cases. 

We  note  also  that  this  bill  was  amended  before  the  Senate  vote 
to  remove  some  offending  language  about  charging  royalty  fees  for 
technical  information.  However,  the  concept  behind  the  fees  re- 
mains in  the  language  on  fair  value  fees,  which  introduces  the 
notion  of  proprietorship  over  information,  an  idea  carefully  avoided 
by  Congress  in  the  1976  Copyright  Act  and  in  the  existing  user  fee 
statute. 

It  may  be  all  right  for  the  Government  to  charge  user  fees  for  its 
property,  for  its  parks,  but  in  our  free  society  Government  may  not 
charge  a  market  value  fee  for  information.  The  concept  violates  the 
very  idea  of  public  ownership  of  the  Government's  records.  It  can 
only  lead  to  an  agency  somewhere  down  the  road  asking  to  charge 
the  attendant  costs  for  an  analytical  report  on  a  Government  hous- 
ing project  or  for  an  audit  report  on  a  defense  contract. 

Furthermore,  this  concept  would  add  more  mortar  to  a  growing 
wall  around  information,  by  encouraging  the  notion  of  ownership 
by  the  bureaucracies,  an  idea  which  the  Freedom  of  Information 
Act  has  been  trying  to  uproot  since  its  inception. 

Another  new  provision  in  the  bill  would  provide  an  additional  ex- 
emption for  Secret  Service  records,  and  this  has  provoked  some 
considerable  comment  from  the  press  galleries  in  Washington 
whose  members  must  submit  to  Secret  Service  review  as  a  condi- 
tion for  obtaining  press  credentials. 

The  Senate  Judiciary  Committee  report  pays  some  heed  to  that 
concern  but  offers  little  real  assurance  that  the  new  exemption 
might  not  allow  withholding  of  data  about  a  review  and  denial  of 
credentials  by  the  Secret  Service. 

Mr.  Chairman,  other  problems  remain  with  S.  774.  The  bill  per- 
mits agencies  to  stretch  time  limits  up  to  60  days  in  unusual  cir- 
cumstances. Congress  has  heard  press  testimony  that  the  Freedom 
of  Information  Act  already  is  too  slow  for  a  working  journalist  to 
work  in  timely  news  gathering.  While  we  recognize  the  bureaucrat- 
ic problems  in  collecting  and  reviewing  massive  Government 
records,  we  think  this  bill  is  headed  the  wrong  way,  toward  encour- 
aging agencies  to  extend  those  tasks  over  2  months  or  more  if  they 
wish.  If  the  current  10-day  limit  can  become  in  reality  18  months 
at  the  FBI,  2  years  at  State,  what  would  a  60-day  limit  become? 

S.  774  also  would  permit  agencies  to  charge  for  processing  re- 
quests. Generally  we  support  the  recovery  of  costs  by  the  agencies 
except  where  a  legitimate  case  for  fee  waiver  can  be  made.  We  are 
open  to  the  notion  of  permitting  these  new  charges  if  we  can  be 
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shown  that  the  fees  will  not  suddenly  be  permitted  to  balloon  into 
a  de  facto  denial  of  access. 

With  all  of  these  objections  in  mind,  we  do  find  some  things  in 
S.  774  to  commend.  We  support  the  attempt  to  bring  under  control 
the  aggravating  piecemeal  erosion  of  the  Freedom  of  Information 
Act  through  agency-by-agency  exemptions.  Requiring  the  agencies 
to  list  their  exemptions  in  a  central  index  is  a  first  step  toward  a 
solution. 

The  Freedom  of  Information  Act  has  suffered  major  losses  of  late 
through  this  slightly  sneaky  process.  New  exemptions  for  the  Fed- 
eral Trade  Commission,  the  Consumer  Products  Safety  Commis- 
sion, the  Department  of  Energy,  the  Professional  Standards  Review 
Organizations  Boards,  all  of  these  have  crept  into  law  without 
much  examination  of  the  public's  interest  in  knowing  about  these 
things. 

And  but  for  this  committee's  vigilance,  the  Commodities  Future 
Trading  Commission  would  have  followed  the  same  pattern.  These 
sort  of  sneak  attacks  on  the  Freedom  of  Information  Act  must  end. 

We  also  have  supported  consistently  the  fair  notice  and  hearing 
provision  for  submitters  of  business  information.  But  the  provisions 
in  S.  774  do  seem  to  require  some  retooling  to  alleviate  a  couple  of 
internal  inconsistencies. 

Furthermore,  this  bill  leaves  sufficient  doubt  about  venue  re- 
quirements to  make  us  think  an  FOIA  requester  might,  as  Mr. 
Cony  pointed  out  earlier,  have  to  leave  his  Florida  home  to  pros- 
ecute in  Alaska,  if  the  submitter  got  to  Alaska  first.  That  seems 
unfair  and  should  be  addressed  by  the  subcommittee. 

So  on  the  whole,  Mr.  Chairman,  we  believe  that  the  Freedom  of 
Information  Act  is  working  well  enough,  as  it  is  written,  if  properly 
enforced.  This  bill  essentially  falls  short  of  helpful  progress.  The 
message  is,  turn  back  the  clock,  back  to  1974,  in  some  ways,  with 
its  new  law  enforcement  exemptions,  back  to  1966  in  other  ways, 
by  its  new  fee  schedules  and  time  limits. 

We  submit  that  much  more  study  must  be  done  if  some  useful 
new  balance  is  to  be  struck  between  the  executive  branch  com- 
plaints about  this  law  and  the  principle  of  open  government  in  a 
free  society.  It  took  the  Congress  years,  Mr.  Chairman,  to  arrive  at 
the  present  FOIA  balance,  and  that  balance  seems  to  us  just  about 
right. 

We  urge  you  to  follow  the  House's  tradition  of  careful  delibera- 
tion in  reviewing  the  Senate's  invitation  to  weaken  the  Freedom  of 
Information  Act  with  this  bill.  The  traditional  concerns  of  this 
committee  and  of  this  free  society's  citizenry  and  of  its  free  press 
are  not  well  served  by  S.  774. 

We  know  you  will  approach  your  inquiry  as  you  have  in  the  past 
with  the  intention  of  preserving  and  strengthening  the  Freedom  of 
Information  Act  and  not  of  diluting  it. 

Thank  you,  Mr.  Chairman. 

[The  prepared  statement  of  Mr.  Friedheim  follows:] 
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Good  morning.  Chairman  English  and  members  of  the  Subcommittee  on 
Government  Information,  Justice  and  Agriculture.   My  name  is  Jerry  W. 
Friedheim.   I  am  Executive  Vice  President  of  the  American  Newspaper  Pub- 
lishers Association  (ANPA) .   ANPA  generally  opposes  S  774.   We  prefer 
the  current  Freedom  of  Information  Act  which  includes  nine  specific  and 
wise  exemptions  in  the  legitimate  interests  of  national  security  and 
personal  and  business  privacy,  yet  stands  as  proof  of  the  principle  of 
open  government  in  our  free  society. 

The  American  Newspaper  Publishers  Association  is  a  non-profit  membership 
corporation  organized  under  the  laws  of  the  Commonwealth  of  Virginia.   Its 
membership  consists  of  nearly  1400  newspapers,  accounting  for  more  than  90 
percent  of  U.S.  daily  and  Sunday  circulation.   Many  non-daily  newspapers 
also  are  members. 

I  am  a  former  newspaper  reporter,  editor  and  journalism  teacher. 
Before  becoming  ANPA  executive  vice  president,  I  held  public  affairs  posi- 
tions both  in  private  business  and  within  the  government.  Those  positions 
included  service  as  Assistant  Secretary  of  Defense  for  Public  Affairs  — 
the  office  which  administers  the  Freedom  of  Information  Act  as  it  applies 
to  the  Defense  Department.   I  am  a  graduate  from  the  University  of  Missouri 
School  of  Journalism  and  currently  serve  as  a  director  of  several  profes- 
sional organizations  including  the  American  Society  of  Association  Executives 
and  the  Washington  Journalism  Center. 
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Over  a  span  of  some  30  years,  Mr.  Chairman,  your  predecessors  on  this 
subcommittee  and  my  predecessors  representing  the  newspaper  business  have 
sat  facing  each  other  many  times  to  discuss  the  problems  of  secrecy  in  an 
open  society.   When  the  House  of  Representatives  first  created  the  Special 
Subcommittee  on  Government  Information  in  1955  and  began  an  11-year  process 
in  analyzing  this  problem,  it  called  many  times  upon  members  of  the  press 
in  assessing  agency  practices  and  the  needs  of  the  public  to  have  the  infor- 
mation necessary  for  self-government. 

Members  of  the  press  expressed  frustration  on  their  own  behalf  and  as 
surrogates  for  the  public  in  calling  for  a  new  law  for  government  information. 
Members  of  this  subcommittee  —  respected  Republican  Congressmen  Clare  Hoffman 
of  Michigan  and  Porter  Hardy  of  Virginia  —  brought  bipartisan  support  to  the 
leadership  of  Chairman  John  Moss,  a  Democrat  from  California,  in  exhaustive 
inquiry  into  legitimate  needs  for  secrecy  versus  the  bureaucratic  inclination 
to  treat  information  as  a  proprietary  matter.   It  took  the  House  of  Repre- 
sentatives 11  years  and  the  Senate  six  years,  cheered  on  by  the  people  of  our 
business,  to  strike  that  balance,  and  another  eight  years  to  engineer  it  into 
working  order. 

It  should  come  as  no  surprise  to  this  subcommittee  then,  with  its  long 
institutional  tradition  in  Freedom  of  Information,  to  find  that  the  FoIA  still 
is  not  a  popular  law  with  much  of  the  Executive  Branch.   In  the  1972  oversight 
hearings  which  took  41  days  from  that  year's  legislative  calendar,  this  sub- 
committee, then  called  the  Subcommittee  on  Foreign  Operations  and  Government 
Information,  decried  the  bureaucracy's  "five  years  of  foot-dragging."   It 
commented,  "The  widespread  reluctance  of  the  bureaucracy  to  honor  the  public's 
legal  right  to  know  has  been  obvious  in  parts  of  two  administrations." 

—  more 
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As  the  push  for  more  openness  continued  its  bipartisan  character  with 
efforts  by  Chairman  William  Moorhead  and  the  support  of  Congressmen  Frank 
Horton  of  New  York  and  John  Erlenborn  of  Illinois,  the  inclination  for 
secrecy  had  an  equally  bipartisan  character  in  the  Executive  Branch.   As 
you  know.  President  Johnson  campaigned  against  the  law  and  signed  it  only 
under  pressure.   President  Ford,  facing  the  197A  amendments  to  correct  the 
bureaucracy's  "foot-dragging,"  found  them  unconstitutional  and  refused 
to  sign.   His  veto  was  overcome  by  a  371-31  vote  in  this  chamber  and  65 
to  27  in  the  Senate. 

The  historic  reminder,  Mr.  Chairman,  brings  a  note  of  familiarity 
to  these  hearings.   And,  here  we  are  again,  this  subcommittee  and  the 
press,  trying  to  figure  out  how  to  make  Freedom  of  Information  work  best. 
The  fact  that  this  discussion  has  covered  30  critical  years  in  our  nation's 
history  instructs  us  that  continued  vigilance  over  the  public's  right  to 
know  is  needed  by  us  and  by  you. 

But  the  bill  before  you  today  would  have  us  believe  not  that  our  long 
effort  has  done  rather  well,  but  that  our  30  years  of  careful  work  have  gone 
too  far  —  that  the  public  may  have  access  to  too  much.  S  774  seeks  to  make 
government  information  harder  to  come  by,  as  if  it  weren't  already  hard 
enough.  It  would  give  the  agencies  more  time  to  drag  their  feet,  more  loop- 
holes into  which  they  could  tuck  the  embarrassing  and  the  uncomfortable,  and 
more  dark  corners  from  which  they  might  be  tempted  to  govern. 

You  may  have  heard  some  accounts  that  the  press  supports  this  bill  — 
which  came  out  of  the  Senate  by  a  unanimous  vote.   Mr.  Chairman,  let  me  make 
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it  quite  clear  that  ANPA  has  consistently  opposed  this  bill  and  said  so  in 
a  letter  to  the  Senate  earlier  this  year. 

The  Senate's  unanimous  vote  was  a  testament  to  progress,  not  to  per- 
fection.  This  bill  strikes  a  more  fair  balance  for  information  than  its 
predecessory  bill  and  we  have  applauded  that  progress.   But  for  us,  the 
bottom  line  is  that  S  774  does  very  little  to  tell  the  public  more  about 
its  government  —  but  it  does  a  great  deal  to  tell  it  less. 

And  S  774  certainly  is  not  better  than  existing  law. 

For  instance,  this  bill,  in  Section  14,  would  create  a  blanket  exemp- 
tion for  the  FBI's  organized  crime  files  for  as  long  as  eight  years.   Requests 
by  the  public  and  the  press  for  organized  crime  information  would  be  met  by 
a  response  that  the  bureau  has  no  information  that  meets  the  request.   At  the 
expiration  of  the  moratorium,  the  records  would  be  reviewable  in  response  to 
an  FoIA  request  and  could  be  subject  to  the  nine  existing  FoIA  exemptions 
which  would  themselves  be  expanded  under  this  bill. 

We  oppose  this  provision.   It  would  drape  a  number  of  events  of  public 
importance  and  interest  with  a  great  deal  of  mystery.   It  would  broaden  the 
bureau's  discretion  for  selective  disclosure  on  Abscam,  investigations  into 
pension  fraud,  the  disappearance  of  Jimmy  Hoffa,  international  drug  traffick- 
ing, the  New  Orleans  Brilab  investigation,  and  other  matters.   Of  course,  the 
public  might  continue  to  hear  through  government  press  conferences  and  news 
releases  about  the  success  of  these  investigations,  but  what  about  the  failures? 
What  about  the  cases  that  never  made  it  to  court?  Where  in  this  provision  is 
the  potential  for  any  reasonably  contemporary  independent  public  examination 
of  the  workings  of  the  FBI? 

^ —  more 
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Existing  law  enforcement  provisions  in  the  FoIA  have  sufficient  breadth 
:o  cover  sensitive  law  enforcement  data  if  adequately  enforced.   If  any 
iurther  tinkering  with  those  exemptions  is  needed,  it  should  be  approached 
in  a  case-by-case,  harm-by-harm  basis,  not  in  sweeping  entire  investigations 
lut  of  sight  for  eight  years- 

Likewise,  we  oppose  the  needless  broadening  of  the  privacy  exemption 
.ntended  in  Section  9  of  this  bill.   To  change  the  language  of  this  exemp- 
;ion  from  "would"  invade  to  "could  reasonably  be  expected  to"  invade  can 
inly  send  a  signal  to  the  agencies  that  the  privacy  exemption  has  spread 
.ts  cloak  even  further  around  agency  records.  This  signal  is  itself  "un- 
warranted" and  we  oppose  it. 

The  existing  (b)  (6)  exemption  contemplates  a  balancing  standard  to 
;uard  against  "clearly  unwarranted  invasions  of  personal  privacy."  The 
:hreshhold  guidance  to  agencies  to  look  into  personnel  or  medical  records 
ir  similar  files  for  those  potential  invasions  has  already  been  expanded 
significantly  by  court  rule  to  all  government  records,  Washington  Post  Co. 
r.  Department  of  State,  647  F.2d  197  (D.C.  Cir  1981),  reverser,  456  U.S. 
)95  (1982). 

Recent  interpretations  of  the  privacy  exemption  remind  us  that  the  FBI 
)nce  said  it  could  not  confirm  a  conviction  of  Watergate  crimes  because  the 
lisclosure  would  constitute  a  clearly  unwarranted  invasion  of  the  defendants' 
)rivacy.   This  exemption  lends  itself  very  easily  to  liberal  agency  inter- 
sretations  to  protect  matters  it  simply  would  rather  not  release  for  its  own 
reasons. 
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This  bill  was  amended  previous  to  the  Senate  vote  to  remove  some  offend- 
ing language  about  charging  "royalty"  fees  for  technical  information.   The 
concept  behind  the  fees,  however,  remains  in  the  language  on  "fair  value" 
fees.   Regardless  of  semantics,  S  774,  in  Section  2,  introduces  the  notion 
of  proprietorship  over  information,  an  idea  carefully  avoided  by  this  Congress 
in  the  drafting  of  the  1976  Copyright  Act  and  in  the  existing  user  fee  stat- 
ute, 31  U.S.C.  483. 

The  government  may  charge  user  fees  for  its  property  —  for  its  parks, 
its  patented  chemicals,  the  products  of  its  research  —  but  it  may  not  charge 
a  market  value  fee  for  information.   The  concept  violates  the  very  idea  of 
public  ownership  of  the  government's  records.   It  can  only  lead  to  an  agency, 
somewhere  down  the  road,  asking  to  charge  the  attendant  costs  for  an  analytical 
report  on  a  government  housing  project  or  an  audit  report  of  a  defense 
contract.   Furthermore,  it  will  add  more  mortar  to  a  growing  wall  around 
information  through  the  notion  of  "ownership"  by  the  bureaucracy,  an  idea 
this  FoIA  was  trying  to  uproot  at  its  inception. 

Section  11,  a  new  provision  in  the  FoIA  to  provide  an  additional 
exemption  for  Secret  Service  records,  has  provoked  considerable  comment 
from  reporters  in  Washington  who  must  submit  to  Secret  Service  review  as  a 
condition  for  obtaining  press  credentials.   The  Senate  Judiciary  Committee 
report  pays  some  heed  to  that  concern,  but  offers  little  reassurance  that 
the  new  exemption  will  not  cover  the  service's  review  and  denial  of  a  re- 
quest for  credentials.   The  language  of  the  proposed  statute  provides  no 
reassurance  at  all. 
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Furthermore,  we  should  point  out  that  there  is  some  legitimate  public 
and  press  interest  in  Secret  Service  investigations  relating  to  its  pro- 
tective duties.   A  lawsuit  was  filed  this  past  March  by  one  of  our  members, 
the  Arizona  Republic,  for  some  files  on  an  alleged  assassination  plot  by 
the  Palestine  Liberation  Organization  against  the  President.  A  conviction 
Ccune  out  of  the  Secret  Service  investigation  into  a  cache  of  explosives 
discovered  in  Alexandria.  Without  commenting  upon  the  merits  of  that  law- 
suit, we  want  simply  to  say  this  legislation  will  inevitably  affect  the 
newspaper's  success  in  court  in  its  efforts  to  report  on  a  matter  of  legit- 
imate public  concern. 

There  is  one  other  element  of  this  case  to  note  in  passing.  After  the 
conviction  was  obtained,  the  Arizona  Republic  was  told  in  response  to  its 
FoIA  request  that  the  release  of  information  about  the  case  would  violate 
the  privacy  rights  of  the  defendant.   Specifically,  the  government  cited 
the  Federal  Privacy  Act. 

Although  this  hearing  does  not  focus  specifically  upon  the  Privacy 
Act,  we  want  to  take  every  opportunity  to  point  out  to  this  subcommittee 
that  the  intentions  of  Congress  in  1974  in  creating  new  access  rights  under 
the  Privacy  Act  and  the  FoIA  are  being  thwarted  by  the  recent  guidance  from 
the  Department  of  Justice  that  the  one  should  be  used  as  an  exemption  for 
the  other.  The  Privacy  Act  specifically  states  that  it  will  not  block 
records  "required  to  be  released  under  (the  Freedom  of  Information  Act)" 
[5  U.S.C.  552a(b)(2)]  yet  our  fears  grow  that  without  action  by  this 
Congress,  it  will  be  used  as  a  barrier  in  an  increasing  number  of  cases. 
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Other  problems  remain  with  S  774  beyond  the  substantive  exemptions. 
The  bill  permits  agencies  to  stretch  time  limits  up  to  as  many  as  60  days  in 
"unusual  circumstances."  Congress  has  repeatedly  heard  press  testimony  that 
the  FoIA  is  already  too  slow  for  a  working  journalist  to  use  in  timely  news- 
gathering.  While  we  recognize  the  bureaucratic  problems  in  collecting  and 
reviewing  massive  government  records,  we  think  this  bill  is  headed  the  wrong 
way  to  encouraging  the  agencies  to  extend  those  tasks  over  two  months  if  they 
wish.   If  the  current  10-day  limit  can  become  18  months  at  the  FBI  and  two 
years  at  the  State  Department,  what  would  a  60-day  limit  become? 

S  774  also  would  permit  agencies  to  charge  for  "processing"  requests 
(Section  2) .   Generally,  we  support  the  recovery  of  costs  by  the  agencies 
except  where  a  legitimate  case  for  fee  waiver  can  be  made.  We  are  open  to 
the  notion  of  permitting  these  new  charges  if  we  can  be  shown  that  the  fees 
will  not  suddenly  be  permitted  to  balloon  into  a  de  facto  exemption  for 
records.  Our  doubts  on  this  matter  are  not  allayed  by  our  current  experi- 
ences with  the  FoIA  fees  process. 

With  all  of  these  objections  in  mind,  we  do  find  some  items  in  S  774  to 
commend.  We  think  the  attempt  to  bring  under  control  the  aggravating 
"piece-meal  erosion"  of  the  FoIA  through  agency  by  agency  exemptions  is  ad- 
mirable.  Requiring  the  agencies  to  list  their  exemptions  in  a  central  index 
is  a  first  step  to  a  solution.  We  urge  this  committee  on  in  that  quest. 
The  FoIA  has  suffered  major  losses  of  late  through  this  unwieldly  process. 
New  exemptions  for  the  Federal  Trade  Commission,  the  Consumer  Product  Safety 
Commission,  the  Department  of  Energy,  and  the  Professional  Standards  Review 
Organization  process  have  all  crept  into  law  without  much  examination  of  the 
public's  interest  in  knowing  about  them.   But  for  this  subcommittee's 
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vigilance,  the  Conmodities  Futures  Trading  Commission  would  have  followed 
the  same  path.  This  slow  leak  should  be  patched  up  before  more  damage  is 
done. 

We  have  consistently  supported  fair  notice  and  hearing  provisions  for 
submitters  of  business  information.  The  provisions  in  S  774  require  some 
retooling  to  alleviate  the  internal  inconsistency  of  extending  submitters ' 
rights  to  "business"  or  "research"  information  when  the  protection  in  the 
(b)  (4)  exemption  extends  only  to  "commercial  or  financial"  information  and 
specifically  excludes  "research"  information  in  some  circumstances,  Washington 
Research  Project,  Inc.  v.  HEW,  504  F.2d  197  (D.C.  Cir.  1981).  Furthermore, 
this  bill  leaves  sufficient  doubt  about  venue  requirements  in  lawsuits  involv- 
ing submitters,  requests  and  the  government  to  make  us  think  an  FoIA  requestor 
might  have  to  leave  his  Florida  home  to  press  an  FoIA  lawsuit  in  Alaska  if  the 
submitter  got  there  first.   That  seems  unfair  and  should  be  addressed  in 
FoIA  legislation  on  notice  and  hearing  rights. 

On  the  whole,  we  believe  the  FoIA  is  working  well  enough  as  it  is 
written,  if  properly  enforced.  There  is  room  for  improvement,  possibly  on 
both  sides  of  the  open  government  equation.   The  exhaustive  hearings  on  FoIA 
since  1981  have  shown  some  of  those  areas. 

This  bill  represents  the  best  efforts  to  date  in  addressing  those  — 
but  it  falls  far  short  of  helpful  progress.   Its  message  is:   "turn  back 
the  clock"  —  back  to  1974  in  some  ways  with  its  new  law  enforcement  exemptions, 
back  to  1966  in  other  ways  by  its  new  fee  schedules  and  time  limits. 
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Much  more  study  must  be  done  if  we  are  to  strike  a  new  balance  for  cor- 
recting some  legitimate  administrative  complaints  with  this  law  while  resist- 
ing the  traditional  bureaucratic  pleas  for  confidentiality. 

It  took  Congress  more  than  a  decade  to  arrive  at  the  present  FoIA 
balance.  We  urge  you  to  respect  the  tradition  of  careful  consideration 
before  accepting  the  Senate's  invitation  to  weaken  the  FoIA  with  this 
bill.  The  traditional  concerns  of  this  committee  and  of  this  free  society's 
citizenry  and  its  free  press  are  not  well-served  by  S  774.  We  encourage 
you  to  approach  your  inquiry  with  the  intention  of  strengthening  the  FoIA's 
mission,  not  of  diverting  it. 


89 

Mr.  English.  Thank  you  very  much,  Mr.  Friedheim. 

As  you  probably  hear,  we  have  another  vote  over  on  the  floor. 
We  want  to  try  to  remain  here  a  few  minutes  and  get  a  couple  of 
questions  out  of  the  way.  If  we  do  have  one  more  member  show  up, 
we  have  another  piece  of  business  to  handle. 

Mr.  Cony,  what  are  the  changes  that  you  would  like  to  see  in  the 
Freedom  of  Information  Act  that  are  not  contained  in  S.  774? 

Mr.  Cony.  I  think  from  the  length  of  time  it  took  to  develop  this, 
I  think  we  have  stated  most  of  our  concerns  in  one  way  or  another. 

[Recess  taken.] 

Mr.  English.  Mr.  Cony,  how  would  you  evaluate  the  way  the 
Freedom  of  Information  Act  has  been  administered  the  last  3 
years?  Do  you  think  the  Justice  Department  has  done  a  good  job  in 
encouraging  these  various  Government  agencies  to  comply  with  it? 

Mr.  Cony.  In  a  word,  "No." 

Mr.  English.  Would  you  care  to  elaborate,  or  does  that  pretty 
much  sum  it  up? 

Mr.  Cony.  Well,  I  talked  so  long  today,  used  up  so  much  time 
here — I  will  be  glad  to  submit  something  for  the  record  if  you 
would  like  in  more  detail. 

But  generally,  I  think,  most  of  us  in  the  business  are  not  very 
happy  with  the  Justice  Department  in  this  area. 

Mr.  English.  Mr.  Friedheim,  do  you  see  any  relationship  be- 
tween other  Reagan  administration  secrecy  initiatives  and  the  way 
in  which  the  Freedom  of  Information  Act  has  been  administered? 

Mr.  Friedheim.  Yes,  Mr.  Chairman.  We  do.  There  is  abroad  in 
the  land  unfortunately  a  preference  in  the  administration,  in  some 
portions  of  the  administration,  at  least,  in  the  Justice  Department, 
as  Mr.  Cony  indicated,  for  a  preference  of  a  climate  of  closure  as 
opposed  to  a  presumption  of  openness  in  the  way  the  Government 
is  conducted.  We  have  seen  a  number  of  instances  of  that — the 
amendments  to  the  Freedom  of  Information  Act  strike  us  as  the 
same  sort  of  tendency  on  the  part  of  the  executive  branch. 

As  I  pointed  out  in  my  statement,  however,  this  is  not  unique  to 
this  executive  branch.  We  do  believe  it  is  incumbent  upon  the  Con- 
gress and  members  of  the  public  and  press  to  point  this  tendency 
out  when  it  happens,  and  to  point  out  that  the  presumption  of 
openness  is  the  difference  between  our  society  and  every  other  soci- 
ety in  the  world,  and  that  we  have  a  pretty  good  record  of  survival 
and  progress  and  a  thriving  citizenry  under  our  present  way  of 
doing  business. 

Mr.  English.  One  of  the  most  interesting  parts  of  the  Senate 
report  on  S.  774  involves  the  organized  crime  section.  And  that 
report  concedes  that  the  FBI's  claims  of  abuses  in  this  area,  and  I 
quote,  "are  not  convincingly  substantiated  on  the  public  record." 
How  do  you  feel,  Mr.  Freidheim,  about  having  the  Freedom  of  In- 
formation Act  law  changed  based  on  some  secret  record? 

Mr.  Friedheim.  Mr.  Chairman,  as  you  know,  we  have  not  been 
privy  to  the  famous  secret  slide  show  that  others  in  the  Congress 
have  seen,  so  it  is  a  little  difficult  for  us  to  react  to  that. 

We  do  feel  that  the  public  record  has  not  substantiated  the  kinds 
of  changes  which  are  proposed  in  the  Senate  bill.  One  is  tempted  to 
look  back  to  the  present  exemption.  I  think  it  is  exemption  No.  7, 
about  investigatory  records,  and  it  covers  all  sorts  of  things  which 
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the  Justice  Department  in  its  more  recent  testimony  has  said  it 
wants  covered.  It  says  investigatory  records  "compiled  for  law  en- 
forcement purposes  are  exempt,"  and  it  includes  exemptions  for 
things  which  would  interfere  with  enforcement  proceedings. 

It  already  includes  an  exemption  for  circumstances  that  would 
deprive  a  person  to  the  right  of  a  fair  trial  and  impartial  adjudica- 
tion. It  already  includes  an  exemption  that  would  constitute  an  un- 
warranted invasion  of  personal  privacy. 

An  exemption  would  protect  from  disclosure  against  the  identity 
of  confidential  sources,  which  is  one  of  the  main  arguments  cur- 
rently being  raised.  It  includes  an  exemption  that  would  protect 
against  endangering  the  physical  safety  of  law  enforcement  person- 
nel— all  of  the  things  that  are  now  brought  forward  exist  in  the 
current  exemption  No.  7. 

We  have  a  feeling  that  it  is  not  the  details  of  the  wording  or  the 
rhetoric  that  are  really  what  is  wanted  by  the  current  Justice  De- 
partment. Apparently  what  they  really  want  is  to  send  a  signal  to 
the  rest  of  the  bureaucracies  that  there  is  to  be  more  closure  and 
less  openness. 

They  want  apparently  to  set  a  trend  away  from  a  presumption  of 
openness  in  American  Government.  They  apparently  are  looking 
for  a  tone  of  restriction  of  information  as  opposed  to  trusting  the 
public  with  the  maximum  amount  of  information. 

It  is  the  difference  between  the  current  administration  and  the 
administration  under  Attorney  General  Bell.  And  other  members 
of  the  press  who  will  testify  here  will  make  some  of  those  points,  I 
am  sure,  for  you. 

We  do  see  no  need  for  changes  in  the  act  to  accomplish  all  of  the 
things  that  the  Justice  Department  says  is  necessary.  And,  there- 
fore, we  are  forced  to  conclude  that  it  is  not  the  wording  that 
really  is  what  is  sought,  but  it  is  a  change  in  the  mood  and  the 
tone  and  the  conduct  of  Government  toward  closure  as  opposed  to 
openness,  and  that  we  vehemently  oppose. 

Mr.  English.  I  want  to  thank  both  of  you  for  your  testimony.  It 
has  been  very  enlightening  to  us.  I  appreciate  it  very  much.  Thank 
you  again. 

Our  next  panel  will  include  Mr.  Michael  W.  Hammer,  the  special 
investigations  and  assignments  editor  with  the  Daily  Oklahoman, 
representing  the  Society  of  Professional  Journalists,  and  he  will  be 
accompanied  by  Bruce  Sanford,  who  is  the  society's  first  amend- 
ment counsel.  Also  we  will  have  Mr.  Ed  Godfrey,  the  news  director 
of  WAVE-TV  in  Louisville,  KY,  representing  the  Radio-Television 
News  Directors  Association.  He  is  accompanied  by  J.  Laurent 
Scharff,  counsel. 

I  want  to  welcome  you  both.  I  am  well  acquainted  with  Mr. 
Hammer,  have  been  for  some  time.  We  will  let  you  lead  off  today. 

STATEMENT  OF  MICHAEL  W.  HAMMER,  SPECIAL  INVESTIGA- 
TIONS AND  ASSIGNMENTS  EDITOR,  THE  DAILY  OKLAHOMAN, 
REPRESENTING  THE  SOCIETY  OF  PROFESSIONAL  JOURNAL- 
ISTS, ACCOMPANIED  BY  BRUCE  SANFORD,  FIRST  AMENDMENT 
COUNSEL 

Mr.  Hammer.  Thank  you,  Mr.  Chairman. 
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Thank  you  for  allowing  the  Society  of  Professional  Journalists  to 
comment  on  the  Freedom  of  Information  Act  and  more  speciflcallv 
S.  774. 

I  am  Michael  W.  Hammer  and  I  am  the  special  investigations 
and  assignments  editor  of  the  Daily  Oklahoman.  Accompanying  me 
here  today  is  Bruce  W.  Sanford  of  Baker  &  Hostetler,  the  society's 
first  amendment  counsel. 

I  have  been  a  working  reporter  for  the  past  17  years.  Mr.  Chair- 
man, you  and  I  have  often  discussed  the  effectiveness  of  the  FOIA 
as  an  invaluable  tool  for  gathering  information  about  the  Govern- 
ment for  public  dissemination. 

I  have  used  the  FOIA  frequently  and  I  speak  here  today  as  a  di- 
rector of  the  Society  of  Professional  Journalists,  Sigma  Delta  Chi, 
the  Nation's  largest  organization  of  journalists.  Formed  in  1901, 
the  society  has  24,000  members. 

I  would  like  to  comment  on  the  FOIA's  effectiveness  in  the  past, 
the  changes  proposed  to  it  by  the  Senate  and  the  society's  perspec- 
tive on  how  it  should  be  changed  to  ensure  that  it  fulfills  its  pur- 
pose of  allowing  the  American  people  a  window  on  the  workings  of 
their  Government. 

The  society  begins  with  the  premise  that  the  FOIA  has  proved  a 
law  unparalleled  in  aiding  journalists  and  the  public  to  pierce  the 
shrouds  of  Government,  to  penetrate  the  camouflage  of  the  bu- 
reaucracy. Given  its  success,  it  is  small  wonder  that  forces  within 
the  Government  are  trying  to  reign  it  in. 

While  the  FOIA  is  a  success  story,  there  is  much  room  for  im- 
provement. This  subcommittee  has  the  opportunity  to  scrutinize 
the  product  of  the  Senate's  deliberations,  S.  774,  correct  its  more 
egregious  weakness  and,  most  importantly,  fine  tune  the  FOIA  to 
make  it  easier  and  faster  for  Americans  to  obtain  information 
about  their  Government. 

In  case  there  is  any  doubt,  the  society  does  not  support  S.  774. 
The  society  urges  you  to  view  this  debate  over  the  FOIA  as  part  of 
the  larger,  ongoing  debate  over  freedom  of  information  issues.  This 
picture  is  one  dominated  by  the  Reagan  administration  and  its 
guiding  philosophy  that  much  information  about  the  Government 
is  too  dangerous  to  be  made  public. 

The  last  3  years  have  brought  a  constant  whittling  away  at  the 
amount  of  information  the  American  people  receive  about  their 
Government.  We  have  seen  a  steady  flow  of  legislation  attempting 
to  restrict  the  dissemination  of  information. 

We  have  seen  bills  from  the  FBI  and  the  CIA  and  the  Depart- 
ment of  Justice  attempting  to  expand  their  exemptions.  We  have 
seen  an  unprecedented  national  security  decision  directive  attempt 
to  implement  lifetime  prepublication  review. 

Yet  bills  to  open  up  the  Government  have,  up  until  this  point, 
been  suffocated  in  their  infancy.  Now  is  the  time  to  begin  reversing 
this  trend. 

The  foundation  of  the  society's  support  for  a  strong  FOIA  is  its 
track  record.  Let  me  illustrate  by  several  examples. 

You  may  recall  several  years  ago,  Mr.  Chairman,  I  wrote  a  series 
Df  articles  regarding  the  move  of  a  number  of  Federal  agencies  out 
3f  the  Federal  building  in  Oklahoma  City  to  leased  space  in  a  pri- 
vate office  building.  Information  submitted  by  each  of  the  bidders 
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was  in  the  GSA's  regional  office  in  Fort  Worth.  After  several  tele- 
phone discussions  with  the  people  in  the  GSA  office,  they  expressed 
some  hesitancy  in  releasing  much  of  the  information.  But  after 
threatening  them  with  the  FOIA,  they  allowed  me  to  come  to  the 
office  in  Fort  Worth  and  go  through  the  material. 

I  did  not  have  to  file  an  official  request  for  the  information.  For- 
tunately, the  law  itself  was  enough  of  a  club  to  secure  that  infor- 
mation. 

My  investigation  revealed  the  building  to  which  the  agency 
moved  was  not  the  low  bidder.  And  upon  publication  of  the  arti- 
cles, former  Senator  Henry  Bellmon  launched  an  inquiry  which  re- 
sulted in  renegotiations  of  the  prices  and  subsequent  changes  in 
GSA  procedures. 

A  classic  use  of  FOIA  was  made  recently  by  the  Fort  Worth  Star 
Telegram,  which  is  edited  by  our  society's  president.  Thanks  to  the 
FOIA,  the  Star  Telegram  learned  that  a  series  of  helicopter  crashes 
could  be  attributed  to  faulty  design. 

While  the  manufacturers  denied  the  allegation,  the  information 
developed  through  the  FOIA  showed  a  striking  pattern  suggesting 
the  safety  of  U.S.  servicemen  was  threatened. 

The  FOIA  has  been  instrumental  in  developing  the  information 
for  articles  about  Government  official  abuse  and  waste  and  about 
the  efficiency  of  Government  agents  from  the  Drug  Enforcement 
Administration  to  the  Immigration  and  Naturalization  Service. 

It  has  exposed  secret  plans  concerning  Government  buildings  in 
residential  neighborhoods  and  Government  coverups  of  projects 
gone  astray.  In  short,  a  vibrant  FOIA  is  invaluable  to  journalists 
and  the  public  they  serve. 

These  are  just  a  few  examples  of  valuable  articles  that  would  not 
have  been  published  without  the  FOIA.  We  want  to  be  sure,  Mr. 
Chairman,  that  the  FOIA  is  not  handicapped  by  amendment.  Our 
basic  problem  with  S.  774  is  its  theme  that  too  much  information  is 
getting  out  to  the  citizens  of  the  United  States,  and  that  this  dis- 
semination is  dangerous.  Accordingly  there  are  several  specific  pro- 
visions in  S.  774  we  fear  would  reduce  the  effectiveness  of  the  act. 
Briefly,  let  me  review  them. 

S.  774  fails  to  ensure  the  waiver  of  all  fees  for  FOIA  requests 
made  for  public  purposes. 

S.  774  fails  to  provide  adequate  sanctions  against  Government 
agencies  which  delay  compliance  with  FOIA  requests.  Particularly 
disturbing  are  the  delays  within  the  Department  of  Justice  and  in 
the  U.S.  Attorney's  Executive  Office,  for  these  departments  are 
theoretically  the  models  for  the  entire  Government. 

Amendments  requiring  notification  of  companies  when  confiden- 
tial information  they  have  provided  to  the  Government  becomes 
the  subject  of  an  FOIA  request  should  only  be  enacted  with  the  ac- 
companying safeguard  that  such  provisions  cannot  be  used  to  delay 
compliance  with  legitimate  requests.  Any  business  confidentiality 
provision  should  not  make  it  more  difficult,  more  cumbersome,  or 
more  costly  to  obtain  legitimate  information  under  the  FOIA. 

The  judicial  review  section  allows  commercial  submitters  of  in- 
formation an  unfair  advantage  in  a  court  appeal  by  giving  them, 
rather  than  the  requester,  the  choice  of  forums.  Such  a  provision 
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would  obviously  favor  the  rich,  despite  the  FOIA's  clear  intent  to 
aid  the  average  citizen. 

The  society  opposes  the  change  in  the  standard  set  forth  in  the 
law  enforcement  section,  especially  language  that  would  allow  any 
record  or  information  compiled  for  law  enforcement  purposes  to  be 
exempt  under  the  b-7  exemption. 

Also,  the  proposed  exemption  for  organized  crime  investigations 
would  grant  the  Attorney  General  virtually  unchecked  authority  to 
designate  files  as  exempt  for  8  years. 

The  society  has  grave  problems  with  a  new  exemption  contained 
in  S.  774  which  would  shield  the  protective  functions  of  the  Secret 
Service.  The  society's  opposition  is  based  in  part  on  the  Secret 
Service's  previous  policies  in  withholding  information. 

For  example,  the  Secret  Service  has  attempted  to  exempt  from 
disclosure  the  public  expenditures  made  on  the  homes  of  former 
Presidents  and  Vice  Presidents  for  "security  purposes." 

Let  me  turn  briefly  to  the  changes  we  would  like  to  see  made  to 
the  FOIA. 

A  positive  FOIA  bill  must  include  provisions  clearly  granting  fee 
waivers  and  prohibiting  agencies  from  levying  charges  for  review- 
ing requested  records.  It  should  state  forcefully  that  the  failure  to 
meet  the  stated  time  limits  for  compliance  will  not  be  tolerated  in 
all  but  the  most  extreme  cases. 

Attorney  fees  should  be  awarded  a  requester  forced  to  court  by 
agency  foot-dragging. 

The  current  legislation  does  not  make  clear  that  certain  agencies 
come  under  the  FOIA.  The  FOIA  now  covers  executive  agencies, 
but  several  agencies  created  by  Congress,  such  as  the  Smithsonian 
Institution  and  the  National  Academy  of  Sciences,  claim  they  are 
exempt  from  the  act. 

The  Smithsonian,  while  being  a  national  treasure,  spends  more 
than  $200  million  a  year  and  90  percent  of  its  budget  is  public 
funds.  Yet  its  meetings  are  now  closed  and  its  leaders  are  not  ac- 
countable to  the  public. 

The  FOIA  now  contains  no  definition  of  what  constitutes  an 
"agency  record"  for  purposes  of  a  request.  This  has  led  to  some 
troublesome  judicial  decisions.  The  certainty  that  would  come  with 
defining  this  key  term  would  eventually  benefit  submitters,  re- 
questers, and  Government  agencies,  but  most  of  all  the  public. 

We  also  would  urge  in  the  strongest  possible  terms  that  this  or 
any  other  appropriate  legislation  be  used  to  enact  a  prohibition  on 
the  use  of  the  b-3  exemption.  The  problem  has  arisen  because 
these  bills  are  shepherded  through  committees  having  nothing  to 
do  with  FOIA.  The  solution  is  requiring  all  bills  with  b-3  exemp- 
tions to  pass  through  congressional  committees  with  FOIA  over- 
sight, and  the  bills  also  should  be  published  in  the  Federal  Regis- 
ter. 

That  briefly,  Mr.  Chairman,  summarizes  my  statement.  I  thank 
you  for  the  opportunity  and  the  Society  thanks  you  for  the  oppor- 
tunity of  presenting  our  position. 

[The  prepared  statement  of  Mr.  Hammer  follows:] 
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Thank  you  Mr.  Chairman  and  members  of  the  sub- 
committee for  providing  the  Society  of  Professional  Jour- 
nalists, Sigma  Delta  Chi  this  opportunity  to  comment  on 
the  Freedom  of  Information  Act  ("FOIA"). 

My  name  is  Michael  W.  Hammer  and  I  am  the  special 
investigations  and  assignments  editor  of  the  Daily 
Oklahoman.  Accompanying  me  here  today  is  Bruce  W,  Sanford 
of  Baker  &  Hostetler,  the  Society's  First  Amendment  Counsel. 
I  have  been  a  working  reporter  for  the  past  17  years.  Mr. 
Chairman,  you  and  I  have  often  discussed  the  effectiveness 
of  the  FOIA  as  an  invaluable  tool  for  gathering  information 
about  the  government  for  public  dissemination.  I  have  used 
the  FOIA  frequently  and  I  speak  here  today  as  a  Director  of 
the  Society  of  Professional  Journalists,  Sigma  Delta  Chi, 
the  nation's  largest  organization  of  journalists.  Formed  in 
1909,  the  Society  has  24,000  members  in  all  branches  of  the 
news  media,  print  and  broadcast.  The  Society  has  long  ad- 
vocated a  strong  FOIA.  As  recently  as  our  last  national 
convention  in  November,  the  delegates  unanimously  adopted  a 
resolution  calling  upon  the  members  of  Congress  to  streng- 
then and  improve  the  FOIA. 

I  would  like  to  comment  today  on  the  FOIA's  ef- 
fectiveness in  the  past,  the  changes  proposed  to  it  by  the 
Senate  and  the  Society's  perspective  on  how  it  should  be 
changed  to  ensure  that  it  fulfills  its  purpose  of  allowing 
the  American  people  a  window  on  the  workings  of  their 
government.   The,^  Society  begins  with  the  premise  that  the 
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FOIA  has  proved  a  law  unparalleled  in  aiding  journalists  and 
the  public  to  pierce  the  shrouds  of  government,  to  penetrate 
the  camouflage  of  the  bureaucracy.  Given  its  success,  it  is 
small  wonder  that  forces  within  the  government  are  trying  to 
reign  it  in. 

VJhile  the  FOIA  is  a  success  story,  there  is  much 
room  for  improvement.  This  subcommittee  has  the  opportun- 
ity to  scrutinize  the  product  of  the  Senate's  deliberations, 
S.  774,  correct  its  more  egregious  weakness  and,  most  im- 
portant, fine-tune  the  FOIA  to  make  it  easier  and  faster  for 
Americans  to  obtain  information  about  their  government. 

The  Society  urges  you  to  view  this  debate  over 
FOIA  as  part  of  the  larger,  ongoing  debate  over  freedom  of 
information  issues.  This  picture  is  one  dominated  by  the 
Reagan  Administration  and  its  guiding  philosophy  that  much 
information  about  the  government  is  too  dangerous  to  be 
made  public.  The  last  three  years  have  brought  a  constant 
whittling  away  at  the  amount  of  information  the  American 
people  receive  about  their  government.  We  have  seen  a 
steady  flow  of  legislation  attempting  to  restrict  the  dis- 
semination of  information.  We  have  seen  bills  from  the  FBI 
and  the  CIA  and  the  Department  of  Justice  attempting  to 
expand  their  exemptions.  We  have  seen  an  unprecedented 
National  Security  Decision  Directive  attempt  to  implement 
lifetime  prepublication  review.  Yet  bills  to  open  up  the 
government  have,  up  until  this  point,  been  suffocated  in 
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their  infancy.   Now  is  the  time  to  begin  reversing  this 
trend. 

The  foundation  of  the  Society's  support  for  a 
strong  FOIA  is  its  track  record.  Let  me  illustrate  by 
several  examples.  It  is  true  that  these  articles  do  not 
alvtfays  cast  the  government  or  its  officials  or  its  bureau- 
crats in  the  light  in  which  they  would  most  like  to  be  seen. 
But  they  do  tell  how  the  government  spends  the  public's 
money  and  does  its  work  on  behalf  of  the  American  people. 

Let  me  offer  a  few  examples  from  my  perspective  on 
the  effectiveness  of  the  FOIA. 

You  may  recall  several  years  ago,  Mr.  Chairman,  I 
wrote  a  series  of  articles  regarding  the  move  of  a  number  of 
Federal  agencies  out  of  the  Federal  Building  in  Oklahoma 
City  to  leased  space  in  a  private  office  building.  Bid 
sheets  detailing  rental  prices  per  square  foot  and  all  other 
information  submitted  by  each  bidder  was  located  in  the  GSA 
regional  office  in  Forth  Worth.  Officials  there  twice 
expressed  hesitancy  in  releasing  all  of  the  information,  but 
they  did  eventually  after  I  threatended  them  with  the  FOIA. 
I  did  not  have  to  file  an  official  request  for  information. 
The  law  itself  was  enough  of  a  club  to  secure  it. 

My  investigation  revealed  the  building  to  which 
the  agencies  moved  was  not  the  low  bidder.  Upon  publication 
of  my  articles,  former  U.S.  Senator  Henry  Bellmon  launched 
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an  inquiry,  which  resulted  in  a  renegotiation  of  rental 
prices  and  subsequent  changes  in  GSA  procedure. 

Let  me  cite  a  classic  use  of  the  FOIA  by  the  Fort 
Worth  Star-Telegram,  which  is  edited  by  the  Society's 
current  president,  Phil  Record.  Thanks  to  the  FOIA,  the 
Star-Telegram,  learned  that  a  series  of  heliocopter  crashes 
could  be  attributed  to  faulty  design.  While  the  manufac- 
turers denied  the  allegation,  the  information  developed 
through  the  FOIA  showed  a  striking  pattern  suggesting  the 
safety  of  U.S.  servicemen  was  threatened. 

These  are  just  a  sampling  from  many  examples.  The 
FOIA  has  been  instrumental  in  developing  the  information  for 
articles  about  official  abuse  and  waste  and  about  the  ef- 
ficiency of  government  agencies  from  the  Drug  Enforcement 
Administration  to  the  Immigration  and  Naturalization  Ser- 
vice. It  has  exposed  secret  plans  concerning  government 
building  in  residential  neighborhoods  and  government  cover- 
ups  of  projects  gone  astray.  In  short,  a  vibrant  FOIA  is 
invaluable  to  journalists  and  the  public  they  serve. 

These  are  just  a  few  examples  of  valuable  articles 
that  would  not  have  been  published  without  the  FOIA.  We 
want  to  be  sure,  Mr.  Chairman,  that  the  FOIA  is  not  handi- 
capped by  amendment.  Our  basic  problem  with  S.  774  is  its 
theme  that  too  much  information  is  getting  out  to  the  citi- 
zens of  the  United  States  and  that  this  dissemination  is 
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dangerous.  Accordingly,  there  are  several  specific  provi- 
sions in  S.  774  that  we  fear  would  reduce  the  effectiveness 
of  the  FOIA.   Let  me  review  their  briefly. 

FEE  WAIVERS  AND  FEES 

S.  774  fails  to  ensure  the  waiver  of  all  fees  for 
FOIA  requests  made  for  public  purposes.  The  bill's  report 
language  is  helpful  in  countermanding  the  effects  of  the 
Justice  Department's  1983  fee  waiver  guidelines  that  impro- 
perly discourage  the  granting  of  fee  waivers.  However,  we 
believe  that  statutory  disapproval  of  these  new  interpreta- 
tions is  warranted.  Fee  waivers  are  of  importance  to  all 
members  of  the  news  media,  but  especially  to  smaller  pub- 
lications and  broadcast  stations.  Agencies  have  succeeded  in 
stopping,  through  the  levying  of  excess  fees,  what  they  are 
unable  to  stop  under  the  FOIA  itself. 

On  the  subject  of  fees,  the  Society  prefers  the 
current  law  under  which  agencies  may  not  charge  for  the  cost 
of  reviewing  records.  S.  774  would  require  agency  regula- 
tions allowing  assessments  for  the  cost  of  reviewing  re- 
cords. This  provision  could  reduce  the  ability  of  news- 
gatherers  and  the  public  to  use  the  FOIA. 

TIME  LIMITS 
S.  774  fails  to  provide  adequate  sanctions  against 
government  agencies  which  delay  compliance  with  FOIA  re- 
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quests.  In  some  agencies,  undue  delays  are  so  egregious 
that  they  are  tantamount  to  denial  of  the  request.  Jour- 
nalists have  run  into  particular  problems  with  delays  at  the 
Department  of  Justice,  the  FBI,  the  CIA  and  even  the  Execu- 
tive Office  of  the  United  States  Attorneys.  Particularly 
disturbing  are  the  delays  within  the  Department  of  Justice 
and  in  the  U.S.  Attorney's  Executive  Office,  for  these  de- 
partments are,  theoretically,  the  models  for  the  entire 
government.  S.  774  would  expand  the  existing  10-day  dead- 
line for  responding  to  an  initial  request  and  20-day  dead- 
line for  an  appeal.  These  deadlines  should  be  reachable  in 
most  circumstances.  The  Society  can  support  such  extensions 
only  if  the  courts  are  given  added  powers  to  assess  reason- 
able costs  and  attorney  fees  for  unjustified  delays.  Any 
new  legislation  should  also  include  provisions  allowing 
expedited  access  for  requesters  demonstrating  a  compelling 
need.  Members  of  the  news  media  should  be  specifically 
allowed  to  take  advantage  of  such  provisions. 

BUSINESS  PROCEDURES 
The  Society  concurs  in  the  essential  fairness  re- 
quiring notification  of  companies  when  confidential  informa- 
tion they  have  provided  to  the  government  becomes  the  sub- 
ject of  an  FOIA  request.   But  such  amendments  should  only  be 
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enacted  with  the  accompanying  safeguards  that  such  provi- 
sions cannot  be  used  to  delay  compliance  with  legitimate 
requests  under  the  FOIA.  Any  business  confidentiality 
provisions  should  not  make  it  more  difficult  to  obtain 
legitimate  information. 

JUDICIAL  REVIEW 
While  the  Society  does  not  oppose  placing  a  180- 
day  time  limit  after  final  agency  action  on  the  filing  of 
the  complaint  in  District  Court,  a  portion  of  S.774's 
judicial  review  section  does  need  improvement.  It  allows 
commercial  submitters  of  information  an  unfair  advantage  in 
a  court  appeal  over  release  of  their  information,  S.  774 
would  permit  them  a  choice  of  forums.  By  contrast,  the 
Society  can  only  support  a  provision  which  grants  the 
requester  the  choice  of  forums.  Without  such  a  provision, 
we  face  the  spectre  of  an  individual  requester  living  in  one 
jurisdiction  having  to  litigate  his  request  on  the  other 
side  of  the  country.  Such  a  provision  would  obviously  favor 
the  rich,  despite  the  EOIA's  clear  intent  to  aid  the  average 
citizen. 

LAW  ENFORCEMENT 
The  Society  opposes  the  change  in  the  standard  set 
forth  in  S.774's  expanded  law  enforcement  section  10(a)(7) 
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(c)  from  "would"  to  "could  reasonably  be  expected  to  con- 
stitute an  unwarranted  invasion  of  personal  privacy,"  Re- 
presentatives of  the  government's  law  enforcement  agencies 
have  failed  to  put  forward  problems  encountered  under  the 
current  law  that  would  justify  changing  the  current  (b)  (7) 
exemption.  The.  Society  fears  that  any  change  in  the  stan- 
dard would  only  lead  to  an  onslaught  of  new  litigation  and  a 
host  of  problems  in  interpreting  the  law.  Similarly,  we 
oppose  the  S,  774  language  that  could  allow  any  record  or 
information  compiled  for  law  enforcement  purposes  to  be 
exempt  under  the  (b)  (7)  exemption.  We  have  heard  no  reason 
to  change  the  existing  law  which  allows  only  investigatory 
records  compiled  for  law  enforcement  purposes  to  be  with- 
held. 

ORGANIZED  CRIME 
The  proposed  exemption  for  organized  crime  in- 
vestigations in  S.  774  would  grant  the  Attorney  General 
virtually  unchecked  authority  to  designate  files  as  exempt 
for  eight  years.  The  Society  supports  retaining  the  cur- 
rent law  which  provides  an  exemption  for  "enforcement 
proceedings."  We  believe  this  exemption  adequately  pro- 
tects information  gathered  about  organized  crime. 
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SECRET  SERVICE 

The  Society  has  grave  problems  with  a  new  exemp- 
tion contained  in  S.  774  which  would  shield  the  protective 
functions  of  the  Secret  Service  from  the  FOIA.  The  Secret 
Service  has  failed  to  make  its  case  that  this  new  exemption 
is  v;arranted.  The  Society's  opposition  to  this  exemption  is 
based,  in  part,  on  the  Secret  Service's  policies  even 
without  this  exemption.  For  example,  the  Secret  Service  has 
attempted  to  exempt  from  disclosure  the  public  expenditures 
made  on  the  homes  of  former  presidents  and  vice  presidents 
for  "security  purposes." 

Let  me  now  turn  to  the  changes  we  would  like  to 
see  made  to  the  FOIA.  As  I  have  indicated,  the  Society  be- 
lieves there  is  a  real  need  to  strengthen  portions  of  the 
FOIA  --  to  make  it  more  responsive  to  its  original  purpose 
of  providing  a  window  on  the  workings  of  the  government.  A 
positive  FOIA  bill  must  include  provisions  clearly  granting 
fee  waivers  and  prohibiting  agencies  from  levying  charges 
for  reviewing  requested  records.  It  should  state  forcefully 
that  the  failure  to  meet  the  stated  time  limits  for  compli- 
ance will  not  be  tolerated  in  all  but  the  most  extreme  cases. 
Attorney  fees  should  be  awarded  a  requester  forced  to  court 
by  agency  foot-dragging. 

Mr.  Chairman,  the  Society  urges  this  committee  to 
add  several  other  provisions  to  the  FOIA. 
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AGENCIES  COVERED  —  The  current  legislation  does 
not  nake  it  clear  whether  certain  agencies  come  under  the 
FOIA.  The  FOIA  now  covers  executive  agencies,  but  several 
agencies  created  by  Congress,  such  as  the  Smithsonian 
Institution  and  the  National  Academy  of  Sciences,  claim  they 
are  exempt  from  the  Act.  This  confusion  has  led  to  some 
unfortunate  situations.  For  example,  the  Smithsonian  spends 
more  than  $200  million  in  public  funds  each  year.  Public 
funds  account  for  90  percent  of  its  annual  budget.  The 
Smithsonian  is  indeed  a  national  treasure.  But  its  meetings 
are  now  closed  and  its  leaders  not  accountable  to  the  public 
which  picks  up  its  tab.  The  FOIA  should  be  amended  to  spell 
out  all  the  agencies  which  must  comply  with  its  provisions. 

AGENCY  RECORDS  —  The  FOIA  now  contains  no  defi- 
nition of  what  constitutes  an  "agency  record"  for  purposes 
of  a  request.  This  has  led  to  some  troublesome  judicial 
decisions.  See  Forsham  v.  Harris,  445  U.S.  169  (1980); 
Kissinger  v.  Reporters  Committee  for  Freedom  of  -he  Press, 
445  U.S.  136  (1980).  The  certainty  that  would  come  with 
defining  this  key  term  would  eventually  benefit  .submitters, 
requesters  and  government  agencies,  but  most  of  all  --  the 
public. 

ATTORNEY  FEES  —  All  too  often  requesters  must  go 
to  court  to  prod  the  government  into  doing  what  it  is  sup- 
posed to  do  under  the  FOIA.   The  Society  believes  that  a 
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requester  should  receive  attorney  fees  against  both  the 
United  States  and  the  submitter  when  the  requester  sub- 
stantially prevails  in  court.  In  addition,  the  governinent 
agency  should  pay  fees  if  a  requester  must  exercise  his 
administrative  remedies  due  to  the  agency's  failure  to 
comply  with  the  stated  time  limits  of  the  Act.  A  deterrent 
to  abuses  of  the  FOIA  is  long  overdue,  and  one  of  the  most 
potent  deterrents  available  is  the  award  of  attorney  fees. 

B(3)  EXEMPTIONS  —  We  would  also  urge,  in  the 
strongest  possible  terms,  that  this  or  any  other  appro- 
priate legislation  be  used  to  enact  a  prohibition  on  the  use 
of  the  b(3)  exemption.  This  exemption  excludes  from  dis- 
closure information  "specifically  exempted  from  disclosure 
by  statute."  This  exemption  has  allowed  outrageous  nibbling 
at  the  FOIA.  The  problem  has  arisen  because  these  bills  are 
sheparded  through  committees  having  nothing  to  do  with  the 
FOIA.  The  solution  is  requiring  all  bills  with  b(3) 
exemptions  to  pass  through  congressional  committees  with 
FOIA  oversight.  The  bills  also  should  be  published  in  the 
Federal  Register.  Congress  should  study  the  existing  b(3) 
statutes  with  an  eye  toward  modifying  or  repealing  them. 

Mr.  Chairman,  thank  you  for  the  opportunity  to 
present  the  Society's  views  on  the  Freedom  of  Information 
Act. 
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Mr.  English.  Mr.  Godfrey. 

STATEMENT  OF  ED  GODFREY,  NEWS  DIRECTOR,  WAVE-TV,  LOU- 
ISVILLE, KY,  REPRESENTING  THE  RADIO-TELEVISION  NEWS 
DIRECTORS  ASSOCIATION,  ACCOMPANIED  BY  J.  LAURENT 
SCHARFF,  COUNSEL 

Mr.  Godfrey.  Thank  you,  Mr.  Chairman,  for  the  opportunity  to 
present  the  views  of  the  Radio-Television  News  Directors  Associa- 
tion. 

We  are  a  professional  organization  of  the  electronic  journalists. 
We  have  over  2,000  members  who  gather,  edits,  and  disseminate 
news  and  other  public  affairs  information  carried  by  the  national 
networks,  local  radio  and  television  stations,  and  cable  television 
systems  throughout  the  Nation. 

Mr.  Chairman,  as  we  are  all  aware,  when  the  Freedom  of  Infor- 
mation Act  was  initially  enacted  in  1966,  it  was  designed  to  open 
up  the  administrative  processes  of  government  to  all  the  people.  In 
addition,  the  act  was  designed  to  serve  the  basic  first  amendment 
freedoms  of  all  citizens  by  protecting  their  right  not  only  to  speak 
and  publish  but  also  to  receive  information. 

Indeed,  it  has  always  been  the  intent  and  hope  of  Congress  that 
the  act  would  provide  an  effective  means  for  all  public  information 
gatherers,  including  the  electronic  and  print  media,  to  obtain  infor- 
mation necessary  to  their  function  to  disseminate  material  to  the 
public  as  a  whole. 

The  Senate  bill  before  you  today  is  intended  to  remedy  a  number 
of  perceived  flaws  and  abuses  of  FOIA.  While  much  improved  over 
earlier  versions,  S.  774  is  still  seriously  flawed  itself,  a  bill  which 
unnecessarily  dilutes  some  of  the  more  important  information 
access  provisions  of  the  statute  and  which  at  the  same  time  fails  to 
strengthen  those  provisions  of  FOIA  which  clearly  need  strengthen- 
ing. 

S.  774  would  weaken  these  provisions  in  several  ways.  One  glar- 
ing example  is  section  14  of  the  bill,  which  would  create  a  blanket 
exemption  for  documents  compiled  in  organized  crime  investiga- 
tions. This  provision  would  give  the  Attorney  General  plenary  au- 
thority to  withhold  large  numbers  of  entire  files  from  public  scruti- 
ny for  up  to  8  years. 

Such  a  broad,  automatic  exemption  is  totally  unnecessary,  in 
view  of  the  existing  exemption  in  section  552(b)(7)  of  the  act  for  in- 
vestigatory records  related  to  enforcement  proceedings,  which  al- 
ready gives  all  necessary  protections  to  information  gathered  in  or- 
ganized crime  investigations. 

A  closely  related  example  is  section  10  of  S.  774,  which  would  re- 
place the  subsection  (b)(7)  investigatory  records  exemption  with  a 
far  broader  and  less  defined  exemption  for  any  records  and  infor- 
mation compiled  for  law  enforcement  purposes. 

Furthermore,  while  that  exemption  is  now  wisely  circumscribed 
to  apply  only  to  situations  where  disclosure  would  interfere  with 
enforcement  proceedings  or  would  constitute  an  unwarranted  inva- 
sion of  personal  privacy,  the  bill  would  dilute  this  standard  from 
"would"  to  a  vague  and  weak  "could  reasonably  be  expected  to" — a 
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change  which  can  only  give  an  agency  an  easier  pretext  for  refus- 
ing to  produce  documents. 

Sections  8,  9,  and  11  of  the  bill  would  similarly  dilute  the  stand- 
ard for  other  exemptions  dealing  with  agency  manuals  and  person- 
al privacy — subsections  52  (b)(2)  and  (b)(6),  respectively — and  a 
questionable  new  exemption  for  the  Secret  Service. 

Where  the  existing  act  provides  that  records  may  be  withheld  if 
disclosure  would  cause  the  specified  harm,  the  courts  have  inter- 
preted this  language  so  as  to  balance  the  public's  right  to  know 
against  legitimate  governmental  and  privacy  concerns. 

However,  by  substituting  a  "could  reasonably  be  expected  to" 
standard,  the  bill  would  improperly  tip  the  balance  too  far  against 
disclosure,  thus  unduly  restricting  the  public's  access  to  important 
information  concerning  the  conduct  of  our  Government. 

Another  example  is  the  creation  of  a  fair  value  fee,  above  and 
beyond  the  usual  processing  fees,  for  information  created  by  the 
agencies  for  certain  technological  information  generated  by  the 
Government. 

Although  a  reference  to  a  royalties  charge  was  deleted  from  S. 
774  before  its  passage,  we  believe  that  this  provision  in  section  2  of 
the  bill  would  still  adopt  a  concept  dangerously  close  to  a  Govern- 
ment copyright,  which  is  expressly  prohibited  by  the  Copyright  Act 
of  1976. 

S.  774  also  fails  to  strengthen  FOIA  against  a  demonstrated 
agency  abuse  of  its  requirements  in  the  area  of  fee  waivers,  as 
treated  in  section  2  of  the  bill.  As  the  subcommittee  knows,  the  leg- 
islative history  of  the  fee  waiver  provision  enacted  in  1974  made 
very  clear  that  this  provision  was  to  be  liberally  construed  by  the 
agencies  to  promote  access  to  records  by  the  news  media  and  others 
who  utilize  the  records  to  inform  the  general  public,  rather  than 
for  private  or  commerical  gain. 

I  also  know,  Mr.  Chairman,  that  you  are  painfully  aware  that  in 
January  1983  the  Department  of  Justice  issued  new  fee  waiver 
guidelines  which  improperly  discourage  the  granting  of  fee  waivers 
by  constructing  five  hurdles  to  such  waivers,  all  of  which  call  on 
the  agency  to  substitute  its  view  of  the  degree  of  the  public's  need 
for  the  information. 

Although  the  Judiciary  Committee  report  underlying  S.  774  criti- 
cized the  Department's  guidelines,  the  bill  itself  does  not  adequate- 
ly safeguard  against  such  restrictive  interpretations  of  the  fee 
waiver  provisions. 

Where  information  is  sought  for  use  in  broadcasts,  newspapers, 
magazines,  or  books,  the  act  itself  should  assure  that  search  and 
copying  fees  will  be  waived  or  reduced.  Until  this  intent  is  clari- 
fied, some  agencies  will  continue  to  use  the  threat  of  potentially 
large  fees  or  commitments  to  pay  large  fees  as  a  way  of  discourag- 
ing FOIA  requests. 

There  is  also  the  continuing  and  vexing  problem  of  enforcement 
of  the  time  limits  for  agency  compliance  with  FOIA  requests.  Mr. 
Chairman,  last  June  you  issued  a  statement  demonstrating  your 
concern  in  this  area,  on  the  occasion  of  the  release  of  the  GAO 
report  that  documented  the  management  shortcomings  of  the  Jus- 
tice Department's  FOIA  operations. 
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Among  other  things,  you  noted  the  report's  finding  that  of  the 
172  FOIA  requests  handled  by  the  Department's  Office  of  Informa- 
tion and  Privacy  in  1982,  only  6  were  processed  within  the  10-day 
statutory  limit  while  49  were  not  processed  for  360  days  or  more. 

These  delays  in  FOIA  compliance,  and  those  reported  in  other 
agencies,  are  so  flagrant  as  to  make  a  mockery  of  the  act's  time 
limits  and  often  effectively  deny  access  to  information  required  to 
be  disclosed. 

Yet,  section  3  of  S.  774  would  increase  the  extension  of  time  af- 
forded an  agency  to  produce  records  in  unusual  circumstances  and 
would  create  several  new  classifications  of  unusual  circumstances 
which  would  permit  delays. 

The  new  provision  would  also  recognize  the  possibility  of  excep- 
tional circumstances  that  could  result  in  indefinite  delays.  In  short, 
instead  of  attempting  to  enforce  the  existing  FOIA  time  limits,  this 
bill  would  give  agencies  more  time  and  more  excuses  to  delay  com- 
pliance. 

As  a  final  example  of  this  flawed  bill,  we  wish  to  cite  the  prob- 
lem created  by  the  venue  provision,  section  5  of  the  bill,  which 
would  put  requesters  of  information  at  a  severe  disadvantage  in 
cases  in  which  the  information  submitter  brings  suit  to  stop  disclo- 
sure in  a  district  court  far  away  from  where  the  requester  resides. 

This  would  make  it  difficult  if  not  impossible  for  the  party  most 
interested  in  defending  the  agency's  disclosure  decision  to  partici- 
pate in  that  lawsuit. 

The  final  section  of  S.  774  is  worthy  of  separate  favorable  treat- 
ment by  the  Congress.  Section  17  would  require  each  agency  to 
publish  a  list  of  specific  statutory  exemptions  to  be  relied  upon  by 
that  agency  as  subsection  (b)(3)  exemptions. 

If  those  lists  were  mandated,  the  public  and  the  Congress  could 
better  evaluate  the  effects  of  other  statutes  that  exempt  various 
categories  of  information  from  disclosure  to  the  public. 

Mr.  Chairman,  RTNDA  remains  committed  to  the  position  that 
an  effective  Freedom  of  Information  Act  is  an  indispensable  tool 
for  maintaining  open  government.  We  believe  that  S.  774's  addi- 
tional restrictions  on  disclosure  are  unnecessary  to  protect  govern- 
mental and  business  interests  and  that  the  usefulness  of  the  act  to 
the  public  would  be  impaired  rather  than  enhanced  by  enactment 
of  this  bill. 

Thank  you. 

Mr.  English.  Thank  you  very  much,  Mr.  Godfrey. 

Mike,  how  would  you  evaluate  the  way  the  Freedom  of  Informa- 
tion Act  has  been  administered  by  the  Justice  Department  for  the 
last  3  years?  Do  you  think  they  have  done  a  good  job  in  urging  the 
other  agencies  of  the  Federal  Government  to  comply  with  FOI? 

Mr.  Hammer.  To  the  contrary,  I  would  say  the  Justice  Depart- 
ment has  done  a  poor  job.  The  approach  has  been  to  close  down  in- 
formation sources  rather  than  to  open  them  up.  As  Mr.  Godfrey 
mentioned,  the  memorandum  regarding  fee  waivers  and  the  new 
guidelines  give  agencies  much  broader  discretion  in  whether  those 
fees  will  be  waived  or  not. 

I  think  on  a  much  broader  picture,  you  have  the  entire  adminis- 
tration attempting  to  halt  the  flow  of  information  to  the  public.  In 
1981,  after  the  first  approach  in  Congress  failed,  the  administration 
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issued  an  Executive  order  in  1982  which  basically  made  an  end  run 
on  Congress  and  did  by  Executive  order  what  it  could  not  get  by 
amendment. 

Mr.  English.  The  statement  is  often  made,  or  at  least  insinuated 
by  those  who  are  not  friendly  toward  the  Freedom  of  Information 
Act,  that  the  press  really  does  not  use  the  Freedom  of  Information 
Act  that  much,  and  that  the  press  is  not  one  of  the  primary  benefi- 
ciaries of  the  Freedom  of  Information  Act.  You  made  note  of  the 
fact  that  you  simply  had  to  threaten  to  use  the  Freedom  of  Infor- 
mation Act  to  obtain  information. 

It  can  be  difficult  for  us  to  judge — many  times  reporters  don't 
mention  in  their  stories  that  they  have  used  the  Freedom  of  Infor- 
mation Act. 

But  do  you  have  any  kind  of  feel  at  all  as  to  roughly  how  much 
information  Sigma  Delta  Chi  obtains  simply  because  the  Freedom 
of  Information  Act  is  there:  because  the  person  you  are  requesting 
the  information  from  knows  it  is  there  and  you  can  use  it?  Any 
kind  of  a  rough  ball  park  figure  as  to  what  we  are  talking  about — 
two,  three,  four  times  what  is  actually  attributed  to  the  Freedom  of 
Information  Act? 

Mr.  Hammer.  I  would  say  unfortunately  we  have  probably  not 
done  a  good  job  in  reporting  all  the  information,  attributing  it  to 
the  act  that  way.  We  have  been  doing  it  more  as  the  amendments 
have  gone  through  Congress. 

I  would  say  probably  three  to  four  times  the  information  is 
gained  simply  by  walking  into  an  agency  on  a  face-to-face  basis  and 
requesting  the  information  orally,  and  getting  most  of  what  we 
need  simply  because  the  act  is  there. 

Mr.  English.  Are  you  having  to  actually  formally  make  a  re- 
quest under  the  Freedom  of  Information  Act  now  as  opposed  to 
what  you  previously  would  get  as  a  voluntary  compliance  or  volun- 
tary response  from  Federal  agencies? 

Mr.  Hammer.  We  are  having  to  make  more  formal  requests  and 
having  to  file  court  actions  in  more  cases,  because  of  either  denials 
or  just  foot  dragging  and  refusal  to  follow  the  time  limits. 

Mr.  English.  Mr.  Godfrey,  S.  774  includes  a  fee  waiver  provision 
that  is  more  liberal  than  the  current  policies  that  the  Justice  De- 
partment is  following.  Are  you  satisfied  with  the  fee  waiver  provi- 
sions of  S.  774? 

Mr.  Godfrey.  No;  I  am  not  really.  I  do  not  think  that  the  addi- 
tional new  fees  are  any  more  liberal.  I  think  in  the  long  run  they 
would  be  more  restrictive,  and  subject  to  broader  interpretations  as 
to  who  would  pay  what. 

Mr.  English.  Would  you  feel  better  about  having  higher  fees  but 
with  a  better  fee  waiver  provision  written  into  the  law? 

Mr.  Godfrey.  No. 

Mr.  English.  You  would  not. 

Mike,  would  you  care  to  take  a  shot  at  that?  Would  you,  as  a 
tradeoff,  be  willing  to  exchange  higher  fees  for  a  better  fee  waiver 
provision,  one  that  is  more  liberal,  particularly  toward  the  press? 

Mr.  Hammer.  I  think  not.  I  think  you  have  a  situation  there — 
take,  for  example.  State  governments,  do  not  charge  in  many  cases 
for  reviewing  information,  searching  for  it.  That  is  billed  in  the 
budget  from  the  tax  dollars  paid  by  the  public. 


no 

If  you  increase  your  fees,  it  seems  to  be  double  taxation. 

Mr.  English.  Mr.  Godfrey,  S.  774  establishes  four  different  cate- 
gories for  the  requesters — foreigners,  felons  in  prison,  people  in  liti- 
gation with  the  Government,  and  then  everybody  else. 

The  current  law,  of  course,  treats  all  requesters  similarly.  How 
do  you  think  these  new  categories  would  affect  the  processing  of 
Freedom  of  Information  Act  requests? 

Mr.  Godfrey.  Well,  as  citizens,  we  have  raised  the  question  of  ex- 
cluding anyone  from  the  act.  As  members  of  the  news  media,  it  cer- 
tainly serves  our  purpose. 

Mr.  English.  Do  you  have  any  feeling  as  to  how  the  bureaucra- 
cies would  respond  to  the  categorizing  of  different  requesters?  Is 
that  something  that  you  would  favor  or  should  that  be  something 
that  you  would  oppose? 

Mr.  Godfrey.  I  would  oppose  that. 

Mr.  English.  Mr.  Lewis. 

Mr.  Lewis.  Thank  you,  Mr.  Chairman. 

Mr.  Hammer,  on  page  7  of  your  statement  regarding  judicial 
review,  you  make  an  assumption  in  your  comments,  that  assump- 
tion being  that  business  is  big  and  rich  and  the  requester  is  little 
and  poor.  We  have  concerns  raised  by  small  businesses  in  our  dis- 
tricts over  the  handling  of  information  that  they  have  submitted  to 
agencies  here  in  Washington.  And  these  are  businesses  which  do 
not  have  Washington  representatives  or  offices  around  the  country. 
It  would  be  a  hardship  for  them  to  defend  a  suit  here  in  the  Dis- 
trict against  you  fellows  or  Common  Cause  or  larger  business  con- 
cerns that  do  have  a  Washington  office. 

Would  you  care  to  comment  on  that? 

Mr.  Hammer.  Well,  sir,  I  think  the  point  I  was  trying  to  make  is 
that  every  so  often  you  have  very  small  media  organizations,  small 
daily  newspapers,  broadcasting  stations,  and  sometimes  individuals 
or  scholars  working  for  small  money  at  a  university,  trying  to 
obtain  information  that  Federal  agencies  have  at  a  local  level  or 
district  office  or  regional  office. 

And  if  the  submitter  of  that  information  can  be  notified  and  file 
some  sort  of  action  or  cross  action  in  another  State  far  away,  it  is 
going  to  be  very  difficult  for  the  person  that  does  not  have  the  fi- 
nancial resources  to  continue  his  or  her  fight  to  obtain  that  infor- 
mation. 

I  understand  your  point — that  small  business  might  be  put  in  the 
same  position.  But  there  are  various  tradeoffs. 

We  are  talking  about  individuals  here  mostly,  or  small  organiza- 
tions who  have  the  same  problems. 

Mr.  Lewis.  On  page  10  of  your  statement,  you  mention  that 
other  agencies  should  be  covered  by  the  FOIA.  Our  colleague. 
Hank  Brown,  has  recently  introduced  legislation  to  apply  FOIA  to 
the  recently  created  National  Endowment  for  Democracy.  I  believe 
that  Congressman  Brown  is  going  to  testify  before  this  committee 
at  a  subsequent  hearing. 

I  v/onder  if  you  had  considered  the  new  agency,  and  whether  it 
should  be  covered  by  FOIA? 

Mr.  Hammer.  No,  sir;  I  am  sorry.  I  have  not.  I  think  I  shouldn't 
answer  until  I  do.  I  am  not  familiar  with  that  particular  situation. 

Mr.  Lewis.  Mr.  Godfrey,  do  you  have  any  comment  on  that? 
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Mr.  Godfrey.  No,  sir. 

Mr.  Lewis.  Also,  at  the  bottom  of  page  10  of  your  statement,  Mr. 
Hammer,  I  am  not  sure  I  understand  why  submitters  of  informa- 
tion should  be  jointly  liable  with  the  Government  for  any  attor- 
neys' fees.  The  agency,  not  the  submitter,  must  make  the  decision 
whether  to  disclose  or  not,  and  bears  the  burden  of  justifying  with- 
holding. 

So  why  should  the  submitter  be  liable  for  fees  based  on  that. 
Based  on  that  logic,  the  submitter  should  be  jointly  liable  with  the 
Government  if  the  court  requires  disclosure,  and  the  requester 
should  be  jointly  liable  with  the  Government  if  the  court  decides 
withholding  by  the  agency  is  justified. 

Mr.  Hammer.  Your  question  is  why  should  the  submitter  be 
liable  for  some  attorney  fees?  Because  that  particular  action  could 
drag  out  the  case  even  further  and  extend  the  cost  to  the  litigant, 
the  requester. 

Mr.  Lewis.  The  agency  is  the  one  that  has  to  make  the  decision, 
though. 

Mr.  Hammer.  But  that  decision  in  some  cases  could  be  based  on 
the  fact  that  the  submitter  has  raised  questions  or  protests. 

Mr.  Lewis.  Would  you  care  to  comment,  Mr.  Godfrey? 

Mr.  Godfrey.  I  agree  with  that.  We  don't  mind  the  submitter 
having  a  say.  Naturally  he  has  to  in  getting  a  decision  from  the 
agency. 

But  then  in  carrying  it  further  into  court,  which  would  cause  an 
undue  expense  sometimes  on  the  requester,  there  is  no  reason  why 
the  requester  should  bear  the  burden  of  all  those  costs. 

Mr.  Lewis.  Even  if  the  withholding  is  justified? 

Mr.  Godfrey.  Well,  I  would  assume  if  the  withholding  were  justi- 
fied, the  agency  would  make  that  decision  and  the  court  costs 
would  not  build. 

Mr.  Lewis.  Thank  you. 

No  further  questions,  Mr.  Chairman. 

Mr.  English.  Thank  you  very  much,  Mr.  Lewis. 

Mr.  Hammer,  Mr.  Godfrey,  we  appreciate  your  testimony.  Thank 
you  very  much. 

Our  next  witnesses  are  Mr.  Jack  Landau,  executive  director  of 
the  Reporters  Committee  for  Freedom  of  the  Press,  and  Reg 
Murphy,  publisher,  Baltimore  Sun. 

STATEMENT  OF  REG  MURPHY,  PUBLISHER,  BALTIMORE  SUN 

Mr.  Murphy.  We  would  like  to  thank  Congressman  English  and 
the  subcommittee  for  inviting  the  Reporters  Committee  to  discuss 
S.  774  and  possible  legislative  improvements  in  the  existing  Free- 
dom of  Information  Act. 

My  name  is  Reg  Murphy.  I  am  the  president  and  publisher  of  the 
Baltimore  Sun.  I  have  been  active  for  many  years  in  the  freedom  of 
information  area,  including  my  previous  service  as  publisher  of  the 
San  Francisco  Examiner  and  editor  of  the  Atlanta  Constitution. 

I  am  joined  today  by  Jack  C.  Landau,  Esq.,  executive  director  of 
the  Reporters  Committee  and  the  Supreme  Court  correspondent  for 
the  Newhouse  Newspapers.  As  Mr.  Landau  will  show  in  his  testi- 
mony, the  Reporters  Committee  has  extensive  and  justified  prob- 
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lems  both  with  what  the  bill  in  its  present  form  will  do  and  also 
what  it  has  overlooked. 

We  are  all  particularly  concerned  with  many  of  the  proposals 
contained  in  S.  774  and  their  potential  impact  upon  a  reporters' 
ability  to  follow  the  workings  of  Government.  As  drawn,  we  are  op- 
posed to  the  changes  in  the  act. 

We  are  accompanied  by  Elaine  English  who  directs  the  FOI  serv- 
ice center,  a  special  project  of  the  Reporters  Committee. 

The  news  media's  use  of  the  FOIA  in  its  present  form  is  well 
known.  Two  excellent  studies  conducted  several  years  ago  docu- 
mented hundreds  of  examples  where  the  act  had  been  used  by  jour- 
nalists, authors,  public  interest  organizations,  and  others  to  get  in- 
formation of  interest  to  the  public. 

Recent  news  stories  show  that  the  act  continues  to  be  used  as  an 
excellent  source  of  information  on  such  subjects  as  the  following:  A 
13-year  effort  by  the  Department  of  Energy  Oak  Ridge  operations 
to  keep  secret  the  fact  that  2.4  million  pounds  of  mercury  had  been 
leaked  into  the  atmosphere;  the  Government's  efforts  to  present 
tainted  records  to  the  Supreme  Court  to  justify  restrictions  placed 
on  Japanese  American  citizens  after  Pearl  Harbor;  FBI  files  on  a 
spy  ring  in  Cuba  allegedly  headed  by  novelist  Ernest  Hemingway 
during  World  War  II;  the  FBI's  monitoring  and  collecting  of  inti- 
mate information  on  Government  officials  and  private  citizens  or- 
dered by  then  Director  J.  Edgar  Hoover;  the  lack  of  documentation 
for  military  honors  and  medals  supposedly  awarded  by  the  United 
States  during  World  War  II  to  now  President  Ferdinand  Marcos  of 
the  Philippines;  criminal  violations  committed  by  diplomats  resid- 
ing in  the  District  of  Columbia  that  because  of  diplomatic  immuni- 
ty go  unpunished. 

In  addition,  the  Association  of  American  Publishers  has  produced 
an  excellent  study  accompanied  by  letters  from  authors  stating 
that  they  could  not  have  written  their  books  on  government  with- 
out the  help  of  the  act,  including  such  books  as  "Perjury,  the  Hiss- 
Chambers  Case"  by  Alan  Weinstein;  "Sideshow,  Kissinger,  Nixon 
and  the  Destruction  of  Cambodia"  by  William  Shawcross,  and  "The 
U.S.  Crusade  in  China:  1943-1947"  by  Michael  Schaller. 

Thus,  all  the  available  information  shows  that  the  Freedom  of 
Information  Act  in  its  present  form  and  even  with  its  many  prob- 
lems today,  including  the  administration's  hostility,  is  a  critical 
tool  in  news  gathering  and  research. 

However,  most  of  the  current  efforts  in  the  executive  and  legisla- 
tive branches  to  change  the  act,  including  S.  774,  will,  if  successful, 
cripple  it  and  will  deprive  our  citizens  of  important  information 
about  contemporary  affairs  and  historical  analysis  and  research. 

Thus  far  those  who  seek  to  restrict  the  act  have  not  proven  on 
the  public  record  that  any  major  restrictions  are  necessary.  Despite 
their  conclusory  and  general  allegations  about  the  need  to  further 
protect  business  or  law  enforcement  records,  their  inability  to  show 
any  specific  damage  to  the  Government  is  itself  the  best  argument 
against  any  significant  restrictions  on  access. 

We  recognize  that  there  are  problems,  many  of  which  were  un- 
foreseen at  the  time  of  the  act's  passage  that  have  developed  in  its 
administration.  We  believe  many  of  these  stem  from  the  rather 
broad  grants  of  discretion  which  the  act  leaves  to  agency  officials. 
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This  administration  with  its  well  documented  attempts  to  de- 
crease public  access  across  the  board  to  Government  activities  has 
in  many  instances  aggrevated  these  problems,  and  we  encourage 
this  subcommittee  to  take  the  time  to  examine  them  closely.  Be- 
cause S.  774  represents  a  major  effort  to  reform  the  Freedom  of  In- 
formation Act,  this  seems  an  appropriate  time  not  only  to  focus  on 
the  proposed  restrictions  on  disclosure,  as  this  bill  chooses  to  do, 
but  to  also  examine  positive  improvements  which  should  be  made 
to  the  act. 

We  have  narrowed  our  discussion  today  to  six  major  issues. 
There  are  many  more  which  could  be  addressed  in  an  examination 
of  S.  774,  but  we  have  limited  ourselves  to  those  issues  which 
impact  most  upon  reporters  using  the  act. 

First,  this  bill  provides  for  the  first  time  for  the  imposition  of 
what  could  be  prohibitively  high  fees  upon  citizens  who  request 
Government  information  which,  as  I  will  point  out  later,  contra- 
dicts the  American  theory  that  Government  information  belongs  to 
the  public  and  the  public  cannot  be  charged  for  its  use  based  on  its 
content. 

That  is  my  major  area  of  concern.  Mr.  Landau  will  later  address 
the  other  problems. 

I  would  like  to  talk  about  the  fees  for  using  Government  infor- 
mation. 

Now,  before  I  discuss  the  issue,  I  would  like  to  clarify  one  seman- 
tic problem.  We  are  not  opposed  in  general  to  modest  fees  incurred 
by  the  Government  for  searching  for  and  reproducing  Government 
documents. 

What  we  are  talking  about  here  is  completely  different,  novel 
and  dangerous.  It  is  the  imposition  of  fees,  in  fact,  the  earlier  ver- 
sion of  the  bill  said  "royalties"  and  fees  for  requesting  Government 
information  and  these  fees  are  to  be  based  on  a  vague  and  undefin- 
able  standard  of  the  cost  to  the  Government  of  collecting  the  un- 
derlying information  and  the  Government's  projection  of  its  com- 
mercial value  if  the  information  is  published  in  a  book  or  article. 

The  bill  appears  to  be  somewhat  innocent  on  its  face  by  limiting 
those  charges  for  content  to  "technological  information." 

However,  what  does  that  mean?  For  example,  could  it  apply  to 
technological  studies  done  by  the  Department  of  Housing  and 
Urban  Development  on  the  way  to  best  have  suburban  zoning,  or 
to  the  Department  of  Health  and  Human  Services  as  to  the  techno- 
logical services  needed  to  aid  the  elderly? 

The  administration  first  maintained  that  this  technological  infor- 
mation was  limited  to  highly  rarified  scientific  devices.  But  then 
David  Gergen,  former  director  of  communications  for  the  White 
House,  said  in  public  that  it  could  be  read  as  charging  royalties  for 
training  manuals  on  how  to  repair  automotive  equipment  compiled 
by  the  Defense  Department. 

I  chaired  an  unusual  meeting  last  year  of  all  the  major  Mary- 
land publishers  who  voted  to  oppose  this  provision  in  a  letter  to 
Senator  Mathias,  the  chairman  of  the  Patents,  Copyrights  and 
Trademarks  Subcommittee  of  the  Senate  Judiciary  Committee. 

As  is  his  want.  Senator  Mathias  generally  ignored  o\^r  concerns, 
and  I  am  here  today  to  make  a  similar  plea  to  this  subcommittee  to 
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preserve  our  200  year  tradition  of  cost-free  content  use  of  Govern- 
ment information. 

Also,  the  Reporters  Committee  has  been  strongly  opposed  to  the 
original  provision  allowing  for  fee  and  royalties  costs  for  what  the 
Government  decides  is  commercially  available  technological  infor- 
mation since  it  was  first  mentioned  in  an  earlier  draft  of  S.  774 
proposed  by  Senator  Hatch  in  1981.  Removal  of  the  word  "royal- 
ties from  the  present  form  of  S.  774  does  nothing  to  address  our 
concerns  because  the  identical  fee  requirement  is  still  in  the  bill. 

Mr.  English.  Mr.  Murphy,  if  I  might  interrupt  you,  we  do  have  a 
vote  and  we  will  return  as  soon  as  we  can. 

[Recess  taken.] 

Mr.  English.  Again,  I  am  sorry  for  the  interruption,  Mr. 
Murphy.  Please  proceed. 

Mr.  Murphy.  Thank  you,  sir. 

Our  Maryland  publishers,  that  I  mentioned  before  as  people  who 
had  a  meeting  1  year  ago,  the  Reporters  Committee,  the  newspaper 
industry  in  general,  the  book  industry  and  virtually  everyone  con- 
cerned with  access  to  Government  information  opposes  this  provi- 
sion dealing  with  fees  because  it  establishes  a  copyright  on  Govern- 
ment information  which  we  believe  is  unconstitutional. 

The  provision,  in  our  opinion,  violates  not  only  the  copyright 
laws  of  article  I  of  the  Constitution,  but  also  the  provisions  of  the 
1909  and  1976  Copyright  Acts,  which  barred  the  Government  from 
asserting  proprietary  ownership  in  Government  information  and 
the  Supreme  Court's  case  in  this  area,  Wheaton  v.  Peters.  Such  a 
provision,  like  other  measures  proposed  by  this  administration,  sets 
an  example  of  Government  ownership  of  information  which  we  be- 
lieve is  totally  antithetical  to  the  underlying  purpose  of  the  FOIA. 

There  is  now  no  question  about  what  the  Government  is  up  to. 
As  in  the  rejected  argument  in  the  Pentagon  papers  case,  the  Gov- 
ernment is  arguing  that  it  owns  the  information  and  may  charge 
for  the  profits  of  its  use.  In  the  prior  restraint  contract  which  Gov- 
ernment employees  were  asked  by  this  administration  to  sign,  one 
provision  said  that  all  information  which  any  Government  employ- 
ee obtains  during  his  employment  "is  now  and  will  forever  remain 
the  property  of  the  U.S.  Government." 

Moreover,  there  are  no  directions  in  the  statute  to  govern  how  it 
will  be  administered  in  practical  terms,  thus  leaving  the  agencies 
with  broad  discretionary  powers. 

It  contains  no  definitions  of  the  operative  terms  "technological 
information"  or  "commercially  valuable."  Thus,  in  our  opinion, 
this  provision  will  lead  to  sealing  off  from  public  disclosure  all  in- 
formation about  anything  which  can  even  arguably  be  described  as 
technological,  not  overtly,  but  through  requiring  exorbitant  fees. 
We  urge  this  subcommittee  to  delete  the  entire  provision  from  the 
bill. 

Our  letter  to  Senator  Mathias,  which  is  as  accurate  today  as  it 
was  almost  1  year  ago,  said  in  part  "Publishers  and  editors  signing 
this  letter  of  newspapers  circulated  in  Maryland  urge  your  Patent, 
Copyright  and  Trademarks  Subcommittee  to  take  up  as  a  matter  of 
high  priority  S.  774."  Although  the  primary  purpose  of  S.  774  is  to 
deal  with  access  to  various  types  of  Government  information  under 
the  Freedom  of  Information  Act,  we  are  worried  about  the  copy- 
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right  ramifications,  its  impact  upon  first  amendment  freedoms  and 
the  potential  effect  it  will  have  on  the  courts. 

Specifically,  S.  774  provides  in  part  that  the  Government,  for  the 
first  time  since  the  founding  of  our  Republic,  may  charge  both  a 
fee  and  royalties  based  on  content  and  potential  use  of  certain  Gov- 
ernment information.  Two  of  the  three  factors  to  be  considered  in 
setting  these  fees  and  royalties  are  the  estimated  commercial  value 
of  the  technological  information  and  its  cost  to  the  Government. 

Although  the  term  "copyright"  is  not  mentioned  in  S.  774,  the 
bill  implicitly  amends  the  Copyright  Act  of  1976.  That  act  and 
indeed  article  I,  section  8,  of  the  Constitution  is  based  upon  the 
principle  that  "All  documentary  information  flowing  from  the  Gov- 
ernment is  automatically  in  the  public  domain  and  may  be  used  by 
both  the  press  and  the  public  for  whatever  purposes  they  choose." 

Now,  Jack  Landau  will  discuss  other  concerns  that  the  Reporter 
Committee  has  brought  today. 

Mr.  English.  Mr.  Landau. 

STATEMENT  OF  JACK  LANDAU,  EXECUTIVE  DIRECTOR, 
REPORTERS  COMMITTEE  FOR  FREEDOM  OF  THE  PRESS 

Mr.  Landau.  Thank  you.  Congressman.  It  is  nice  to  see  you 
again. 

Many  of  our  concerns  have  been  ably  addressed  by  the  previous 
speakers.  We,  too,  oppose  this  bill  in  its  present  form.  I  would  like 
to  start  off  sort  of  in  reverse  and  answer  a  question  that  you  asked 
Mr.  Cony  earlier — are  there  any  improvements  which  we  would 
suggest  separate  and  apart  from  what  is  in  the  bill?  And  we  do 
have  several  suggestions,  if  this  bill  is  going  to  go  through,  al- 
though we  hope  it  won't. 

One  of  them — three  of  them,  I  think,  are  sort  of  jurisdictional 
questions,  and  they  concern  the  Supreme  Court.  Over  the  past — we 
have  10  years,  but  I  think  it  is  probably  closer  to  5 — a  number  of 
really  significant  holes  have  been  poked  in  the  intent  of  the  FOI 
law  by  the  Supreme  Court,  which  we  hope  Congress  would  like  to 
remedy.  They  are  specifically  allowing  Government  employees, 
such  as  former  Secretary  of  State  Kissinger,  to  steal  Government 
documents,  agency  records,  and  then  to  deprive  the  public  and  the 
press  of  any  ability  to  get  them  back. 

We,  as  you  know,  litigated  that  case,  the  Reporter's  Committee  v. 
Kissinger,  and  lost  it  at  the  Supreme  Court  and  lost  in  the  process 
the  right  of  the  public  to  get  these  30,000  verbatim  pages  of  Mr. 
Kissinger's  diplomatic  conversations  which  were  recorded  in  the 
State  Department  by  a  wire  recording  device,  typed  by  State  De- 
partment secretaries  and  used  frequently  by  State  Department  per- 
sonnel for  briefings  and  other  matters. 

We  think  that  it  would  be  most  helpful  if  this  bill  contained  a 
provision  reversing  the  Kissinger  case  and  prohibiting  Government 
officials  from  taking  Government  records  without  some  approval 
ahead  of  time,  and  not  by  the  head  of  the  agency. 

Of  course,  you  know  that  what  happened  here  was  a  sweetheart 
contract.  Kissinger  said  he  wanted  to  take  them,  the  office  of  legal 
counsel,  and  the  State  Department  said  it  is  perfectly  legal,  and 
over  he  went,  and  there  they  are,  in  your  jurisdiction,  sir,  in  the 
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Library  of  Congress,  which  raises,  of  course,  for  us  another  problem 
as  to  whether  there  might  be  immunity  even  if  we  were  able  to  get 
a  ruling  in  our  favor  by  the  Supreme  Court. 

So  I  think  the  way  to  do  this  is  initially  stop  Government  offi- 
cials from  taking  records  out  so  we  would  not  face  a  similar  prob- 
lem in  the  future. 

The  second  improvement  we  think  you  could  make  is  Forsham 
versus  Harris.  As  you  know,  in  that  case  a  shell  corporation  com- 
pletely funded  by  Government  funds  for  research  and  development 
was  ruled  by  the  Supreme  Court  not  to  be  covered  by  the  FOI  Act, 
because  it  was  a  "private  corporation."  And  yet  it  was  set  up  for  no 
other  reason  than  to  do  government  research.  All  of  its  funds  came 
from  the  Government. 

And,  in  fact,  the  contract  setting  it  up  said  that  the  depart- 
ment— whatever  the  Government  agency  was — I  think  it  was  the 
Department  of  Health  and  Human  Resources — had  the  right  to 
look  at  the  records.  But  the  public  did  not  have  any  right  to  look  at 
the  records. 

Now,  I  believe  Mr.  Hammer  mentioned  this  problem.  It  runs  all 
through  the  Government,  sir.  Neighborhood  Legal  Services,  the 
Smithsonian,  National  Public  Radio — all  of  these,  first  of  all,  "inde- 
pendent Government-funded  corporations,"  and  then,  second,  cor- 
porations which  receive  massive  Government  funds. 

Now,  I  don't  want  to  start  an  enormous  controversy  here,  but  I 
just  wonder,  for  example,  if  the  Government  gives  $50  million  to 
Boeing,  gives  my  money  to  Boeing  to  develop  something  or  my 
money  to  Park  Davis  to  develop  something,  why  the  Government — 
why  the  public  shouldn't  have  access  to  those  records  which  are  di- 
rectly related  to  that  Government  funding. 

But  certainly  they  should  have  access  when  it  is  a  Government 
corporation  whose  funds  come  almost  exclusively  from  the  Govern- 
ment, such  as  public  radio,  Neighborhood  Legal  Services,  and  so 
forth,  and  has  been  set  up  by  Congress,  I  believe. 

The  third  case  which  is  going  to  cause  a  great  deal  of  problem  in 
the  future  is  this  extraordinary  case  of  the  Washington  Post  versus 
the  Department  of  State,  in  which  the  Supreme  Court  said  that  a 
public  record  could  still  be  covered  by  the  privacy  exemption. 

What  happened  was  the  Washington  Post  asked  for  copies  of 
public  immigration  records  which  would  have  shown,  they  believe, 
that  a  number  of  high  officials  in  the  Iranian  Government  were 
naturalized  citizens  of  the  United  States.  This  would,  of  course, 
have  violated  the  Citizenship  Act,  because  an  American  citizen 
cannot  serve  as  an  official  of  a  hostile  foreign  government.  Even 
though  these  documents  are  on  file,  someplace,  in  some  district 
court  in  this  country,  the  Supreme  Court  said,  "No,  they  are  cov- 
ered by  rights  of  privacy,"  that  is,  privacy  may  even  cover  public 
records. 

We  think  that  is  a  very  dangerous  decision  for  all  kinds  of  rea- 
sons because  it  can  be  extended  certainly  to  other  areas.  The 
theory  of  privacy  is  that  once  the  document  is  public,  whatever  pri- 
vacy interest  has  to  be  automatically  destroyed  by  its  being  a 
public  record.  They  are  now  arguing  that  even  if  it  is  a  public 
record,  it  can  be  covered  by  privacy,  and  they  are  doing  this  too,  as 
you  know,  sir,  in  the  criminal  records  field. 


117 

We  are  suing  the  Justice  Department.  We  asked  for  the  public 
record  criminal  histories  of  three  men  who  were  supposed  to  be  as- 
sociated with  organized  crime.  They  said  that  giving  us  the  public 
records  would  violate  these  men's  right  to  privacy — that  is  giving 
copies  of  indictments,  arrests,  convictions,  acquittals,  and  so  forth. 

We  went  down  to  negotiate  with  the  Justice  Department,  with 
another  reporter  by  the  name  of  Fred  Graham,  from  CBS.  At  one 
point  in  the  negotiations,  Mr.  Graham  said  to  the  Justice  Depart- 
ment, "Will  you  tell  me  if  John  Erlichman  was  ever  convicted?" 
And  the  Justice  Department  said,  "No,  it  would  violate  his  right  to 
privacy."  At  that  point,  we  walked  out  and  filed  a  lawsuit. 

The  fourth  improvement  I  think  that  could  be  made,  and  I  think 
what  we  are  asking  Congress  to  do  here  is  to  look  at  the  problems 
that  have  developed  in  Congress'  act — in  one  case  the  Supreme 
Court,  and  in  the  other  case  the  administration. 

As  you  know.  Attorney  General  Bell  conducted  a  very  exhaustive 
study  of  all  pending  FOI  cases  in  the  Justice  Department.  I  believe 
there  was  something  like  800  pending  cases  in  litigation.  And  his 
study,  which  was  quite  thorough,  came  to  the  conclusion — and  I 
don't  think  anybody  thinks  Mr.  Bell  was  very  propress  or  any  wild- 
eyed  liberal — concluded  that  less  than  10  percent  of  the  cases  were 
really  meritorious  and  that  most  of  the  cases  were  being  litigated 
because  some  Government  FOI  officers  thought  that  tangentially 
the  act  might  apply. 

And  yet  in  almost  all  the  Freedom  of  Information  cases  disclo- 
sure would  not  hurt  the  Government  and  would  not  harm  any 
third  party.  So,  as  you  know,  the  Attorney  General  promulgated  a 
guideline  in  which  he  said  the  Justice  Department  will  not  defend 
any  cases  which  are  questionable  under  the  act  and  where  no  harm 
will  come  to  the  Government  or  to  a  third  party. 

When  the  administration  came  in,  they  announced  that  they 
were  going  to  reverse  that  guideline,  and  we  went  down  to  visit 
with  Mr.  Schmaltz,  a  number  of  us,  I  think  some  maybe  in  this 
room.  At  one  point  during  the  conversation,  we  said  to  the  Deputy 
Attorney  General,  "Have  you  read  the  Griffin  Bell  study?"  No, '  he 
said,  "We  have  not  read  it."  And  I  said,  "Well,  why?  Don't  you  at 
least  want  to  know?"  He  said,  "No,  I  don't  want  to  know,  we  are 
just  going  to  reverse  this  guideline.  The  law  says  we  don't  have  to 
release  it,  we  are  not  going  to  release  it.  If  we  can  make  any  argu- 
ment to  that  effect,  that  is  what  we  are  going  to  do." 

So  I  would  suggest  that  Congress  show  the  Justice  Department 
what  the  intent  of  this  act  is  by  reestablishing  by  statute  the  Grif- 
fin Bell  guideline,  "When  in  doubt,  let  it  out,"  not  "When  in  doubt, 
keep  it  secret." 

That  part  of  our  testimony  is  in  answer  to  your  question,  sir — is 
there  anything  not  mentioned  in  the  bill  which  might  be  added? 

I  would  like  to  mention  a  few  of  the  other  problems  that  have 
been  mentioned  by  other  people. 

The  fee  waiver  and  time  limit  problem.  The  existing  bill,  of 
course,  will  worsen  both  in  a  sense.  It  is  true  that  many  Govern- 
ment agencies  do  have  a  problem  complying  with  the  30-day  limit. 
But  what  has  happened  as  a  result  is  that  they  keep  getting  exten- 
sions and  more  extensions  and  more  extensions,  and  the  courts 
now  have  gone  along  with  them  and  have  granted,  I  believe,  the 
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FBI,  almost  an  18-month  automatic  extension,  so  that  the  30-day 
limitation  has  really  almost  no  meaning  anymore. 

If,  in  fact,  some  compromise  has  to  be  reached  on  this  issue,  we 
would  suggest  extending  the  time  limits  from — well,  the  bill  sug- 
gests 80  days.  I  think  we  would  say  perhaps  40  days  might  be 
better,  or  even  50  days. 

At  the  end  of  50  days,  that  is  it.  If  they  want  a  further  extension, 
they  must  go  to  a  court  to  get  it,  and  the  court  must  find  some 
compelling  reason.  Otherwise,  sir,  the  time  limits  mean  nothing. 

Furthermore,  we  have  a  problem  with  the  courts.  The  bill  says 
FOIA  cases  are  supposed  to  have  priority  in  the  Federal  district 
courts.  Let  me  give  you  our  example. 

We  filed  a  case,  the  Reporters '  Committee  v.  Civiletti.  It  has  been 
sitting  in  front  of  the  U.S.  District  Court  for  4  years,  and  we  cannot 
get  a  decision  on  the  merits,  and  yet,  we  are  supposed  to  have  pri- 
ority. 

I  would  suggest  that  if  you  meant  what  you  said  in  the  act,  that 
some  way  has  got  to  be — some  message  has  to  be  given  to  the  dis- 
trict courts  that  this  is  really  what  you  mean. 

There  are  a  number  of  ways  you  can  do  it.  The  Speedy  Trial  Act 
sets  a  limitation.  Prior  restraint  cases  in  practice  set  a  limitation  if 
there  is  no  action. 

We  would  suggest  that  if  the  district  court  does  not  act  within  60 
or  90  days  after  final  briefings  on  the  merit,  the  complaint  shall  be 
dismissed  by  operation  of  law  and  it  shall  be  a  final  judgment  or 
decree  which  will  be  immediately  appealable. 

In  that  way,  at  least  the  requestor  will  be  able  to  get  to  the  court 
of  appeals.  In  our  case,  we  can't  go  to  the  court  of  appeals  unless 
we  file  a  mandamus  action,  and  go  back  and  force  the  Judge  to 
decide  the  case. 

I  don't  think  that  is  a  fair  requirement  to  put  on  a  requestor  who 
is  supposed  to  have  some  type  of  priority.  Two  of  the  people  about 
whom  we  requested  information  already  have  died  in  the  process  of 
this.  There  is  only  one  fellow  left. 

One  overall  sort  of  philosophical  issue  that  has  come  up  is  the 
question  of  regulations  by  the  agencies.  As  you  know,  every  agency 
has  to  publish  regulations,  but  every  agency  publishes  them  in  a 
slightly  different  way,  with  slightly  different  requirements,  so  if  a 
lay  person  or  a  reporter,  or  even  a  law  firm  wants  to  make  a  re- 
quest from  the  Department  of  Agriculture,  there  is  one  way  to  do 
it.  If  they  want  to  do  it  to  Justice,  there  is  another  way.  We  see  no 
reason  why  the  general  regulations  covering  FOIA  requests  and 
the  fees  should  not  be  all  uniform,  that  one  agency  should  promul- 
gate all  of  the  regulations.  What  agency  should  it  be  is,  of  course,  a 
question.  If  we  had  our  preference,  we  would  like  a  nonpolitical 
agency,  perhaps  the  Archives,  under  the  new  bill. 

If  not,  I  don't  know  what  to  suggest.  0MB,  but  0MB  is  controlled 
by  the  President.  GAO,  but  GAO  has  its  problems,  too.  But  the 
principle  is  to  try  to  make  this  act  usable.  Right  now,  of  course,  if 
you  want  to  make  a  request  from  four  different  agencies,  you  have 
four  different  sets  of  regulations  and  four  different  ways  of  doing 
it.  They  could  be  made  uniform.  If  one  of  the  regulations  simply 
cannot  be  complied  with  for  some  reason  by  an  agency,  they  could 
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apply  to  the  Archivist  for  an  exemption  from  that  regulation  and 
substitute  it.  They  would  help  the  act  enormously. 

On  the  fee  waiver  question,  I  would  like  to  second  what  has  been 
said  about  fee  waivers.  As  you  know,  we  read  the  act  as  being  man- 
datory. The  act  says  that  the  agency  "shall"  waive  or  reduce  the 
fees,  if  they  determine  that  it  is  in  the  public  interest. 

They  do  not  have  discretion,  if  it  is  in  the  public  interest.  We 
have  maintained  for  the  last  10  years  that  if  a  reporter  or  writer 
asks  for  the  information,  the  intent  is  to  make  it  public,  that  that 
is  a  per  se  public  interest,  and  that  the  Government  cannot  say  no 
to  that;  otherwise,  the  mandatory  provision  means  nothing. 

What  is  more  in  the  public  interest  than  somebody  who  requests 
the  information  with  the  intent  to  make  it  public  as  opposed  to  a 
lawyer  for  a  major  corporation  whose  major  interest  is  finding  out 
what  his  competitor  is  doing?  That  is  a  private  use. 

The  standard  that  you  have  in  the  bill  would  require  there  to  be 
a  genuine  public  interest.  It  also  has  to  meaningfully  contribute  to 
public  understanding  and  there  can  be  no  personal  interest  on  the 
part  of  the  requestor. 

Here  we  come  to  the  same  problem  as  in  the  copyright  thing. 
They  are  sitting  making  content  decisions.  It  is  none  of  the  damned 
business  of  the  Justice  Department  what  a  reporter,  editor  or  any- 
body is  going  to  use  this  information  for. 

They  are  not  to  sit  in  judgment  on  how  the  content  of  Govern- 
ment information  is  going  to  be  used.  They  are  not  official  censors. 
If  the  information  comes  under  the  priority  provision,  because  it  is 
going  to  be  used  by  a  news  media  organization,  writer,  or  public 
interest  organization,  it  should  be  released,  and  it  is  not  their  func- 
tion to  decide  its  use. 

The  business  records  problem,  as  you  know,  has  caused  probably 
the  most  controversy,  and  probably  to  this  committee.  The  provi- 
sion does  nothing  but  say  that  if  you  are  a  business,  you  can  be 
notified,  and  that  will  allow  you — and  of  course,  businesses  have  a 
lot  of  money — that  can  allow  you  to  start  a  whole  series  of  blockad- 
ing and  delaying  efforts,  fighting  with  the  Government  and  then 
going  to  court. 

It  is  only  adding  an  incredible  series  of  procedural  problems,  so 
incredible  in  terms  of  money  that  I  doubt  whether  reporters  will  be 
able  to  afford  or  even  want  to  do  it,  because  it  will  be  so  long  by 
the  time  you  get  a  decision. 

I  see  no  reason  why  a  corporation  is  any  different  from  an  indi- 
vidual. And  furthermore,  this  whole  argument  that  they  have 
raised  about  trade  secrets  exemption,  an  exemption  for  confidential 
financial  information  is  spurious.  The  only  study  that  anybody 
knows  about  is  the  study  done  by  the  George  Washington  Universi- 
ty professor  that  showed  only  two  examples  where  trade  secrets 
were  actually  released — one  of  those  was  released  by  the  company 
itself. 

I  don't  think  out  of  the  thousands  of  requests  that  are  made, 
once  in  a  while  because  there  is  one  mistake,  all  of  a  sudden  this 
act  has  to  insert  a  whole  procedural  morass  and  financial  burden 
merely  because  of  one  mistake. 

One  mistake  is  going  to  happen  in  any  situation.  Businesses 
simply  haven't  justified  it,  and  frankly,  if  it  goes  through,  I  can't 
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see  why  a  private  citizen  can't  come  and  say,  well,  if  you  are  going 
to  give  General  Motors  or  Du  Pont  notice,  why  not  give  me  notice, 
and  then  the  whole  act  is  going  to  be  that  way. 

I  don't  see  any  rational  difference.  In  fact,  I  suppose  an  individ- 
ual might  have  more  of  a  personal  interest  than  a  corporation.  It  is 
a  very  bad  precedent.  I  know  that  the  chamber  of  commerce  is  very 
much  in  favor  of  it,  and  is  lobbying  very  hard  for  it,  but  it  will 
make  the  act  unusable  for  anybody,  unless  you  have  enormous 
amounts  of  money  and  are  willing  to  wait  for  years. 

Another  problem  we  have  is  with  this  law  enforcement  exemp- 
tion. Let's  start  off  with  the  organized  crime  exemption.  Nobody 
really  knows  what  organized  crime  is. 

Anything  the  Bureau  decides  is  organized  crime,  is  organized 
crime.  Abscam  was  an  organized  crime  investigation.  The  Bureau 
could  start  an  investigation  of  me  and  say  it  is  an  organized  crime 
investigation. 

They  have  such  freedom,  and  I  think  probably  they  deserve  that 
freedom  to  denominate  what  type  of  investigations  are  what  type 
of  investigations,  but  that  is  their  internal  problem. 

You  are  letting  them  in  effect  sit  as  censors  of  their  ov/n  infor- 
mation, because  they  have  the  total  discretion  to  decide  which 
stamp  goes  on.  They  don't  need  it.  They  presently  have  exemptions 
to  protect  fair  trial  rights  and  pending  investigations.  They  have 
law  enforcement  exemptions,  six  already.  There  is  no  reason  they 
need  this  new  exemption,  except  to  give  them  the  unlimited  power 
to  simply  keep  for  8  years  any  record  they  decide  they  want  to 
stamp  "organized  crime." 

I  certainly  hope  you  will  not  give  Mr.  Webster,  much  as  we  all 
admire  the  way  he  is  running  the  Bureau,  that  power.  It  is  too 
broad.  It  is  too  subject  to  abuse  and  almost  unreviewable. 

A  court  is  going  to  listen  to  the  Bureau.  If  the  Bureau  says,  well, 
yes,  this  tipster  who  talked  about  Landau  is  in  organized  crime,  it 
will  be  designated  an  organized  crime  investigation.  There  is  no 
narrow  way  to  define  it. 

The  Secret  Service  exemption,  also  I  think,  is  unnecessary.  They 
have  the  national  security  exemption.  They  have  been  sued  suc- 
cessfully in  Sherrill  v.  Knight  for  unconstitutionally  depriving 
people  of  press  passes.  It  would  be  rather  ironic  to  take  the  organi- 
zation that  licenses  the  press  to  the  White  House  and  then  give 
them  secrecy  for  their  records  under  the  FOI  Act. 

The  personal  privacy  exemption  is  also  much  too  broad.  We  cer- 
tainly agree  that  it  was  reasonable  in  the  original  act  to  talk  about 
medical  files  and  that  type  of  personal  information. 

They  want  to  extend  this  to  records  or  information  concerning 
individuals,  sir.  Now,  what  does  that  mean?  All  of  Government  ul- 
timately operates  on  individuals. 

Even  under  the  old  standard,  once  someone  requested  from  the 
Department  of  State  the  curriculum  vitae  of  an  Assistant  Secre- 
tary, and  was  told  that  it  fell  under  the  privacy  exemption  of  the 
FOI  Act. 

There  also  was  a  case  in  the  Nixon  administration  when  the  wife 
of  a  White  House  aide  got  an  enormous  LEAA  grant,  and  there 
was  a  question  whether  this  person  was  qualified  to  do  the  re- 
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search.  We  wanted  to  see  her  application  but  we  were  told  disclo- 
sure of  it  violated  the  privacy  exemption. 

If  you  are  on  the  public  dole,  it  should  be  on  the  public  record. 

This  means  that  records  concerning  contractors,  grantees,  re- 
questors for  Government  benefits,  and  so  forth  simply  will  be  un- 
available, because  it  will  be  a  record  concerning  an  individual.  I 
don't  know  what  Government  program  doesn't  ultimately  operate 
on  an  individual,  because — I  mean,  programs  don't  operate  auto- 
matically. 

People  have  to  put  them  into  effect,  and  this  just  says  anything 
involving  people  is  exempt.  It  is  a  terrible  exemption.  It  doesn't 
mean  anything.  This  is  a  short-hand  criticism.  If  we  had  a  couple 
of  weeks,  we  could  go  on  longer. 

I  thank  you  very,  very  much  for  your  time,  sir.  I  hope,  like  the 
other  witnesses,  that  you  will  give  this  your  best  attention,  because 
in  its  present  form,  it  is  going  to  be  a  Freedom  of  Government  Se- 
crecy Act,  not  a  Freedom  of  Public  Information  Act. 

Thank  you  very  much. 

[The  prepared  statement  of  Mr.  Murphy  and  Mr.  Landau  fol- 
lows:] 
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We  would  like  to  thank  Congressman  English  and  the 
Subcommittee  for  inviting  The  Reporters  Committee  to  discuss  S. 
774  and  possible  legislative  improvements  in  the  existing 
Freedom  of  Information  Act. 

My  name  is  Reg  Murphy.   I  am  the  President  and  Publisher  of 
The  Baltimore  Sun.   I  have  been  active  for  many  years  in  the 
freedom  of  information  area,  including  my  previous  service  as 
publisher  of  The  San  Francisco  Examiner  and  editor  of  The 
Atlanta  Constitution. 

I  am  joined  today  by  Jack  C.  Landau,  Esq.,  Executive 
Director  of  The  Reporters  Committee  and  the  Supreme  Court 
correspondent  for  The  Newhouse  Newspapers.   As  Mr.  Landau  will 
show  in  his  testimony  The  Reporters  Committee  has  extensive  and 
justified  problems  both  with  what  the  bill  in  its  present  form 
will  do  and  also  what  it  has  overlooked. 

We  are  all  particularly  concerned  with  many  of  the 
proposals  contained  in  S.  774  and  their  potential  impact  upon  a 
reporters'  ability  to  follow  the  workings  of  government. 

We  are  accompanied  by  Elaine  P.  English,  Esq.,  who  directs 
the  FOX  Service  Center,  a  special  project  of  the  Reporters 
Committee . 

Introduction  -  The  Reporters  Committee  Interest 

As  you  know,  the  Reporters  Committee  has  special  experience 
with  the  Freedom  of  Information  Act.   In  1974,  along  with 
others  representing  journalists  and  political  authors  and 
historians,  we  filed  the  original  FOIA  case  claiming  that 
President  Nixon's  42  million  IVhite  House  documents  and  tapes 
were  public  property.   The  Reporters  Committee  v.  Nixon,  433 
U.S.  425  (1977).   Our  counsel  in  that  case  participated 
extensively  in  the  drafting  of  the  Presidential  Recordings  and 
Materials  Act  and  in  subsequent  General  Services  Administration 
regulations.   To  protect  the  settlement  reached  with  President 
Nixon  in  that  case,  we  recently  participated  in  the  lawsuit 
filed  by  29  of  his  aides  who  sought  to  reopen  many  of  these 
issues.   Allen  v.  Carmen,  578  F.  Supp.  951  (D.D.C.  1983). 

Under  the  FOIA  we  also  sought,  although  unsuccessfully,  the 
return  of  30,000  pages  of  transcripts  of  official  diplomatic 
conversations  which  former  Secretary  of  State  Henry  Kissinger 
illegally  removed  from  government  files.   The  Reporters 
Committee  v.  Kissinger,  445  U.S.  136  (1980TT 

Five  years  ago,  the  Reporters  Committee  and  CBS  reporter 
Robert  Schakne  filed  an  FOIA  lawsuit  seeking  access  to  public 
record  criminal  history  information  --  arrest,  indictment  and 
conviction  data  compiled  by  the  FBI.   The  Reporters  Committee 
V.  Civiletti,  C.A.  No.  79-3308  (D.D.C,  filed  December  7, 
1979)  .   It  is  our  belief  that  these  records,  which  are  part  of 
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the  public  record  in  various  state  and  federal  courts,  should 
be  available  to  the  public  and  press  in  the  centralized,  easily 
accessible  form  of  FOI  files  rather  than  requiring  a  researcher 
to  go  through  every  courthouse  and  police  department  in  all 
fifty  states.   This  case,  despite  the  statutory  mandate  for 
expedited  treatment  in  the  courts,  has  been  pending  on  motions 
for  summary  judgment  in  the  district  court  for  over  4  years. 

Other  recent  cases  in  which  we  have  been  involved,  in  some 
instances,  as  an  amicus  curiae  include:  Freiberg  v.  U.S. 
Department  of  Agriculture,  No.  83-0342  (D.D.C.  June  30,  1981) 
(fee  waivers  for  representatives  of  the  news  media);  BNA  v. 
U.S.  Department  of  Justice,  No.  83-1138  (D.C.  Cir.,  November 
22,  1983 )  (access  to  daily  calendars  of  William  Baxter);  U.S. 
V.  Weber  Aircraft  Co.,  52  U.S.L.W.  4351  (U.S.  March  20,  1984) , 
rev'g  688  F.2d  638  (9th  Cir.  1982)  (access  to  witness 
statements  collected  as  part  of  aircraft  safety  investigation 
report) . 

In  addition  to  our  participation  in  litigation,  the  FOI 
Service  Center,  a  special  Reporters  Committee  project,  has 
offers  24-hour-a-day  assistance  to  journalists,  authors  and 
scholars  wishing  to  use  the  federal  FOI  Act  and  the  open 
records  and  meetings  statutes  of  the  50  states.   We  offer 
prompt,  cost-free  legal  research,  advice  and  litigation 
assistance  to  approximately  1,000  requesters  each  year. 

Thus,  our  commitment  to  these  issues  is  well  documented. 
Our  Committee  has  expended  an  enormous  amount  of  time,  effort 
and  money  on  freedom  of  information  issues  because  we  feel  very 
strongly  that  the  Freedom  of  Information  Act  is  one  of  the 
fundamental  tools  by  which  our  citizens  can  be  informed  about 
and  evaluate  the  decision-making  processes  of  their  government. 

The  Freedom  of  Information  Act  is  Useful  and  Used  by  the  Media 

The  news  media's  use  of  the  Freedom  of  Information  Act,  in 
its  present  form,  is  well  known.   Two  excellent  studies, 
conducted  several  years  ago,  documented  hundreds  of  examples 
where  the  Act  had  been  used  by  journalists,  authors,  public 
interest  organizations  and  others  to  get  information  of 
interest  to  the  public.   Press  Notices  on  Disclosures  Made 
Pursuant  to  the  Federal  Freedom  of  Information  Act,  1972-1980; 
A  Compilation,  Congressional  Research  Service,  1981;  Former 
Secrets,  Campaign  For  Political  Rights,  1982.   Recent  news 
stories  show  that  the  Act  continues  to  be  used  as  an  excellent 
source  of  information  on  such  subjects  as: 

—  a  13-year  effort  by  the  Department  of  Energy's  Oak 
Ridge  Operations  to  keep  secret  the  fact  that  2.4  million 
pounds  of  mercury  had  been  leaked  into  the  atmosphere,  (Wash. 
Post,  August  17,  1983); 
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—  the  government's  efforts  to  present  tainted  records  to 
the  Supreme  Court  to  justify  restrictions  placed  on 
Japanese-American  citizens  after  Pearl  Harbor  (Denver  Post 
article  10/31/83,  reporting  on  Justice  at  War  by  Peter  Irons, 
Oxford  University  Press); 

—  F.B.I,  files  on  a  spy  ring  in  Cuba  allegedly  headed  by 
novelist  Ernest  Hemingway  during  World  War  II  (Washington  Post, 
Oct.  13,  1983); 

--  the  F.B.I. 's  monitoring  and  collection  of  intimate, 
personal  information  on  important  government  officials  and 
private  citizens  ordered  by  the  Director  J.  Edgar  Hoover 
(Washington  Post,  Dec.  12,  1983); 

—  the  lack  of  documentation  for  military  honors  and 
medals  supposedly  awarded  by  the  U.S.  during  World  War  II  to 
now  President  Ferdinand  E.  Marcos  of  the  Phillippines 
(Washington  Post,  Dec.  18,  1983); 

—  criminal  violations  committed  by  diplomats  residing  in 
the  District  of  Columbia  that  because  of  diplomatic  immunity  go 
unpunished  (Washington  Post,  Jan.  9,  1984). 

In  addition,  the  Association  of  American  Publishers  has 
produced  an  excellent  study  accompanied  by  letters  from  authors 
stating  that  they  could  not  have  written  their  books  about 
government  without  the  help  of  the  Act  --  including  such  books 
as  Perjury:  The  Hiss-Chambers  Case,  by  Allen  Weinstein; 
Sideshow;  Kissinger,  Nixon  and  the  Destruction  of  Cambodia,  by 
William  Shawcross;  and  The  U.S.  Crusade  In  China;  1943-1947,  by 
Michael  Schaller. 

Thus,  all  the  available  information  shows  that  the  Freedom 
of  Information  Act  in  its  present  form  --  and  even  with  its 
many  problems  today  including  the  Administration's  hostility  — 
is  a  critical  tool  in  newsgather ing  and  research.   However, 
most  of  the  current  efforts  in  the  executive  and  legislative 
branches  to  change  the  Act,  including  S.  774,  will,  if 
successful,  cripple  it  and  will  deprive  our  citizens  of 
important  information  about  contemporary  affairs  and  historical 
analysis  and  research.   Thus  far,  those  who  seek  to  restrict 
the  Act  have  not  proven  on  the  public  record  that  any  major 
restrictions  are  necessary.   Despite  their  conclusory  and 
general  allegations  about  the  need  to  further  protect  business 
or  law  enforcement  records,  their  inability  to  show  any 
specific  damage  to  the  government  is  itself  the  best  argument 
against  any  significant  restrictions  on  access. 

We  recognize  that  there  are  problems,  many  of  which  were 
unforeseen  at  the  time  of  the  Act's  passage,  that  have 
developed  in  its  administration.   We  believe  many  of  these  stem 
from  the  rather  broad  grants  of  discretion  which  the  Act  leaves 
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to  agency  officials.   This  Administration,  with  its 
well-documented  attempts  to  decrease  public  access 
across-the-board  to  government  activities,  has  in  many 
instances  aggravated  these  problems,  and  we  encourage  this 
Subcommittee  to  take  the  time  to  examine  them  closely. 

Because  S.  774  represents  a  major  effort  to  reform  the 
Freedom  of  Information  Act,  this  seems  an  appropriate  time  not 
only  to  focus  on  the  proposed  restrictions  on  disclosure,  as 
this  bill  chooses  to  do,  but  to  also  examine  positive 
improvements  which  should  be  made  to  the  Act. 

We  have  narrowed  our  discussion  today  to  six  major  issues. 
There  are  many  more  which  could  be  addressed  in  an  examination 
of  S.  774,  but  we  have  limited  ourselves  to  those  issues  which 
impact  most  upon  reporters  using  the  Act. 

First,  this  bill  provides  for  the  first  time  for  the 
imposition  of  what  could  be  prohibitively  high  "fees"  upon 
citizens  who  request  government  information,  which  as  I  will 
point  out  later  contradicts  the  American  theory  that  government 
information  belongs  to  the  public  and  the  public  can  not  be 
charged  for  its  use  based  on  its  content. 

As  this  is  my  major  area  of  concern,  Mr.  Landau  will  later 
address  the  other  problems. 

Second,  there  are  the  persistent  time  delays  and  denials  of 
fee  waivers  which  media  requesters  face.   S.  774 's  proposed 
solutions  to  these  issues  will,  in  our  opinion,  only  exacerbate 
these  problems . 

Third,  S.  774  authorizes  a  complex  procedural  scheme  for  a 
special  class  of  information-providers,  i.e.,  businesses,  to 
permit  them  to  delay  and  even  block  disclosure  of  agency 
records. 

Fourth,  the  bill  proposed  broad  and  unprecedented 
protections  for  all  types  of  law  enforcement  records  to  an 
extent  which  jeopardizes  the  public's  oversight  of  those 
governmental  activities,  especially  political-type  criminal 
investigations. 

Fifth,  the  bill  broadens  the  protections  for  personal 
privacy  to  such  a  degree  that  the  balance  of  privacy  and  public 
interests  no  longer  tilts  towards  disclosure. 

And  finally,  there  are  certain  jurisdictional  problems 
which  the  courts  have  created  that  we  would  urge  this 
Subcommittee  to  examine.   With  the  Subcommittee's  permission, 
we  will  now  briefly  address  each  of  these  issues. 
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PROBLEMS  AND  SUGGESTED  SOLUTIONS 

A.   Fees  for  Using  Government  Information 

Before  I  discuss  this  issue,  I  should  like  to  clarify  one 
semantic  problem.  We  are  not  opposed  in  general  to  modest  fees 
incurred  by  the  government  for  searching  for  and  reproducing 
government  documents. 

What  we  are  talking  about  here  is  completely  different, 
novel  and  dangerous.   It  is  the  imposition  of  fees  (in  fact  the 
earlier  version  of  the  bill  said  "royalties")  for  requesting 
government  information,  and  these  fees  are  to  be  based  on  a 
vague  and  undefinable  standard  of  the  cost  to  the  government  of 
collecting  the  underlying  information  and  the  government's 
projection  of  its  commercial  value  if  the  information  is 
published  in  a  book  or  article. 

The  bill  appears  to  be  somewhat  innocent  on  its  face  by 
limiting  these  charges  for  content  to  "technological 
information."   However,  what  does  that  mean?   For  example, 
could  it  apply  to  "technological"  studies  done  the  Department 
of  Housing  and  Urban  Development  on  the  best  way  to  have 
suburban  zoning?   Or,  to  the  Department  of  Health  and  Human 
Services  as  to  the  "technological"  services  needed  to  aid  the 
elderly? 

The  Administration  first  maintained  that  this 
"technological"  information  was  limited  to  highly  rarified 
scientific  devices.   But  then  David  Gergen,  former  Director  of 
Communications  for  the  White  House,  said  in  public  that  it 
could  be  read  as  charging  royalties  for  "training  manuals"  on 
how  to  repair  automotive  equipment  compiled  by  the  Defense 
Department . 

I  chaired  an  unusual  meeting  last  year  of  all  major 
Maryland  publishers  who  voted  to  oppose  this  provision  in  a 
letter  to  Sen.  Mathias,  chairman  of  the  Patents,  Copyrights  & 
Trademarks  Subcommittee  of  the  Senate  Judiciary  Committee. 

Unfortunately,  Sen.  Mathias  generally  ignored  our  concerns, 
and  so  I  am  here  today  to  make  a  similar  plea  to  this 
Subcommittee  to  preserve  our  200  year  tradition  of  cost-free 
content  use  of  government  information. 

Also,  The  Reporters  Committee  has  been  strongly  opposed  to 
the  original  provision  allowing  for  "fee  and  royalties"  costs 
for  what  the  government  decides  is  "commercially  valuable 
technological  information"  since  it  was  first  mentioned  in  an 
earlier  draft  of  S.  774  proposed  by  Sen.  Hatch  in  1981. 
Removal  of  the  word  "royalties"  from  the  present  form  of  S.  774 
does  nothing  to  address  our  concerns  because  the  identical 
"fee"  requirement  is  still  in  the  bill. 
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Our  Maryland  publishers.  The  Reporters  Committee,  the 
newspaper  industry  in  general,  the  book  industry  and  virtually 
every  group  concerned  with  access  to  government  information 
opposes  this  provision  because  it  establishes  a  copyright  on 
government  information  which  we  believe  is  unconstitutional. 
The  provision,  in  our  opinion,  violates  not  only  the  Copyright 
Clause  of  Article  I  of  the  Constitution,  but  also  the 
provisions  of  the  1909  and  1976  Copyright  Acts  which  bar  the 
government  from  asserting  proprietary  ownership  in  government 
information,  and  the  Supreme  Court's  seminal  case  in  this  area, 
Wheaton  v.  Peters,  33  U.S.  591  (1834).   Such  a  provision,  like 
other  measures  proposed  by  this  Administration,  sets  an  example 
of  "government  ownership"  of  information  which  we  believe  is 
totally  antithetical  to  the  underlying  purposes  of  the  FOIA. 

There  is  now  no  question  about  what  the  government  is  up 
to.   As  in  the  rejected  argument  in  the  Pentagon  Papers  case, 
the  government  is  arguing  that  it  owns  the  information  and  may 
charge  for  the  profits  of  its  use. 

In  the  prior  restraint  contract  which  government  employees 
were  asked  by  this  Administration  to  sign,  one  provision  said 
that  all  information  which  any  government  employee  obtains 
during  his  employment  "is  now  and  will  forever  remain  the 
property  of  the  U.S.  government." 

Moreover,  there  are  no  directions  in  the  statute  to  govern 
how  it  will  be  administered  in  practical  terms,  thus  leaving 
the  agencies  with  broad  discretionary  powers.   It  contains  no 
definitions  of  the  operative  terms  "technological  information" 
or  "commercially  valuable."   Thus,  in  our  opinion,  this 
provision  will  lead  to  sealing  off  from  public  disclosure  all 
information  about  anything  which  can  even  arguably  be  described 
as  technological  —  not  overtly,  but  through  requiring 
exorbitant  fees.   We  urge  this  Subcommittee  to  delete  the 
entire  provision  from  the  bill. 

Our  letter  to  Sen.  Mathias,  which  is  as  accurate  today  as 
it  was  almost  a  year  ago  said; 

(See  letter  attached  to  this  testimony  as  Appendix  A). 


B.   Time  Limits  and  Fee  Waivers 

Two  problems  which  continue  to  plague  members  of  the  media 

in  their  attempts  to  use  the  Act  are  time  limits  and  fee 

waivers.   Unfortunately,  S.  774  will  only  worsen  both. 
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1.  Administrative  Time  Limits: 

The  current  statute  provides  that  agencies  must  process 
requests  within  10  days  and  appeals  within  20  days.   There  are 
three  "unusual  circumstances"  which  an  agency  may  cite  to 
justify  extensions  of  those  periods.   The  courts,  however,  have 
rendered  these  time  limits  virtually  meaningless  by  allowing 
extensions  of  indefinite  periods  so  long  as  the  agency  can 
demonstrate  it  is  processing  requests  with  "due  diligence". 
Open  America  v.  Watergate  Special  Prosecution  Force,  547  F .  2d 
605  (D.C.  Cir.  1976). 

The  result  is  that  many  agencies  now  take,  on  the  average, 
months  rather  than  days  to  process  a  FOIA  request.   For 
example,  Carl  Stern  of  NBC  News  made  several  FOIA  requests  in 
1980  for  documents  pertaining  to  Billy  Carter's  trip  in  1979  to 
Libya.   One  of  those  requests  asked  the  Customs  Service  for 
documentation  showing  whether  or  not  Billy  had  declared  the 
silver  saddle  that  he  was  given  as  a  gift.   It  was  four  years 
before  Mr.  Stern  received  an  answer. 

S.  774  will  make  the  problem  worse  by  extending  the 
processing  period  for  an  additional  30  days  at  both  the  request 
and  appeal  stages,  for  a  total  of  80  days  where  the  law  now 
allows  a  maximum  of  30  days.   It  also  expands  the  number  of 
situations  an  agency  may  claim  to  justify  extensions  and  puts 
the  burden  on  a  requester  in  a  lawsuit  to  get  a  court  to  find 
the  agency  in  violation  of  the  statute's  time  limits. 

The  provision,  inserted  by  S.774  as  an  incentive  to 
agencies,  allows  them  to  retain  one-half  of  all  fees  collected 
if  they  are  in  "substantial  compliance"  with  the  time  limits. 
But  this  is  virtually  meaningless.   By  leaving  this 
determination  completely  up  to  GAO  or  OMB,  by  not  defining 
"substantial  compliance",  and  by  allowing  agencies  to  average 
processing  of  all  requests  over  an  unspecified  time  period, 
this  provision  puts  little  if  any  pressure,  in  our  estimation, 
upon  agencies  to  change  their  present  patterns  of  processing. 

The  statute  creates  a  presumption  that  agencies  are 
complying  with  the  time  limits  and  unless  audits  are  conducted 
on  a  regular  basis  to  give  agencies  prompt  feedback  on  their 
activities,  there  is  little  real  incentive  to  get  rid  of  the 
present  backlogs. 

We  realize  that  the  current  time  limits  may  be  too 
stringent  for  many  agencies.   However,  we  also  are  opposed  to 
the  ease  with  which  agencies  can  now  escape  time  limits  or 
extend  them  indefinitely. 

Therefore,  as  an  alternative,  we  suggest  that  the  time 
limits  in  the  statute  be  extended,  perhaps,  for  example,  to  a 
maximum  of  20  working  days  for  processing  requests,  and  30  for 
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appeals.   No  administrative  exceptions  should  be  allowed.   If 
an  agency  requires  more  time,  it  should  be  required  to  go  to 
court  to  ask  for  an  extension.   An  agency  would  then  have  to 
show  that  complying  with  the  time  limits  would  substantially 
impair  its  functions  as  the  only  justification  for  an 
extension.   The  court  would  retain  jurisdiction  to  ensure  that 
processing  is  completed  within  the  stated  period.   Further 
extensions  would  be  granted  only  when  a  higher  standard  of  harm 
could  be  shown,  e.g. ,  when  an  agency  could  demonstrate  clear 
and  present  danger  to  its  functions.   Such  a  provision  would 
restore  the  Congress"  original  intent  that  disclosures  under 
the  FOIA  be  made  expeditiously  and  would  remove  a  large  source 
of  arbitrary  action  on  the  part  of  agencies. 

Time  Limits:  The  Courts: 

Furthermore,  we  ask  this  Subcommittee  to  toughen  the 
existing  requirement  that  FOI  cases  be  given  "expedited 
treatment"  in  the  federal  courts.   Currently,  cases  can 
languish  there  for  years. 

As  I  mentioned  earlier,  the  Reporters  Committee  has  a  FOIA 
case  pending  in  the  U.S.  District  Court  for  the  District  of 
Columbia  which  has  been  awaiting  judgment  for  four  years.   The 
issues  have  been  fully  briefed,  but  the  judge  has  yet  to  render 
his  decision.   Unfortunately,  we  not  believe  that  this  is  an 
uncommon  situation. 

We  urge  this  Subcommittee  to  consider  adding  a  provision 
which  would  make  prompt  action  by  the  courts  mandatory.   A 
model  for  such  a  provision  can  be  found  in  prior  restraints 
cases,  where  a  delay  without  lower  court  action  is  deemed  a 
final  order  of  dismissal  for  the  purpose  of  appeal.   Also,  the 
speedy  trial  act  requires  action  by  the  courts  within  a 
specified  period  of  time.   A  similar  procedure  could  be  added 
to  the  statutory  scheme  set  forth  in  section  (a)(4)(D)  of  the 
FOIA. 

We  would  suggest  that  a  court  be  given  60  days  after  a 
final  briefing  on  the  merits  to  decide  an  FOI  case.   If  the 
court  does  not  decide  the  case,  the  complaint  should  be  deemed 
denied  as  a  final  order  so  that  an  appeal  may  be  taken  to  the 
Court  of  Appeals. 

Expedited  Agency  Processing: 

S.774  contains  a  provision  which  suggests  that  each  agency 
promulgate  regulations  by  which  a  requester  may  demonstrate 
"compelling  need"  and  thereby  gain  expedited  access.   In 
general,  we  favor  such  a  provision.   However,  we  believe  these 
regulations,  as  the  others  permitted  under  FOIA,  should  be 
uniform,  and  thus  we  suggest  that  they  be  promulgated  by  the 
Office  of  Management  and  Budget  or  the  Department  of  Justice 
for  all  agencies.   Furthermore,  we  urge  this  Subcommittee  to 
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amend  this  section  or,  at  a  minimum  to  include  language  in  the 
Committee  report,  to  make  clear  that  a  reporter  from  a 
recognized  news  media  organization  who  asks  for  expedited 
access  because  of  a  story  deadline  qualifies  under  the 
"compelling  need"  standard. 


Time  Limits: 

The  second  problem  which  has  grown  to  major  proportions 
under  this  Administration  is  the  right  of  members  of  recognized 
news  media  to  qualify  for  fee  waivers.   The  present  statute 
states  that  "documents  shall  be  furnished  without  charge  .  .  ." 
whenever  "furnishing  the  information  can  be  considered  as 
primarily  benefiting  the  general  public." 

V7e  believe  this  section  requires  that  fees  be  waived 
whenever  reporters  and  journalists  seek  access  to  information 
for  use  in  news  stories.   However,  this  Administration,  through 
guidelines  issued  by  Assistant  Attorney  General  Jonathan  C. 
Rose  on  January  7,  1983,  has  chosen  to  interpret  this  section 
in  a  way  which  denies  fee  waivers  to  all  but  the  most 
perseverant  reporter. 

The  new  guidelines  place  the  burden  on  a  requester  to 
justify  in  detail  the  appropriateness  of  a  fee  waiver. 
Specifically,  a  requester  must  show  (1)  there  is  a  genuine 
public  interest  in  the  subject  matter  of  the  documents,  (2)  the 
information  to  be  released  meaningfully  contributes  to  the 
public  development  or  understanding  of  the  subject,  (3)  whether 
the  information  is  already  available  in  the  public  domain,  (4) 
the  identity  of  the  requester,  including  his  expertise  in  the 
subject  area  and  his  intention  to  disseminate  the  information 
to  the  public,  and  (5)  any  personal  interest  on  the  part  of  the 
requester . 

In  practice  these  guidelines  have  led  to  lengthy  debates 
between  requesters  and  agencies  on  each  of  these  points  before 
a  decision  waiving  fees  is  made.   For  instance,  the  Department 
of  Justice  contended  that  one  well-known  reporter  did  not  have 
a  genuine  reportorial  interest  in  documents  showing  misuse  of 
funds  in  a  program  for  coordinating  local,  state  and  federal 
law  enforcement  efforts,  which  had  previously  been  the  subject 
of  numerous  internal  audits.   Only  after  much  correspondence 
and  many  months  did  the  agency  finally  grant  his  fee  waiver. 
In  another  case,  a  reporter  for  The  Arizona  Republic  who 
requested  access  to  documents  showing  organized  crime 
activities  in  the  Midwest  was  told  that  the  documents  would  not 
meaningfully  contribute  to  the  public's  understanding  of  the 
subject  and  thus  his  fee  waiver  request  was  denied. 


132 


-10- 


At  a  minimum,  this  procedure  is  time-consuming  and 
guarantees  additional  delays  in  the  processing  of  requests. 
Clearly,  it  is  not  cost-effective  for  the  agencies.   Moreover, 
it  subverts  the  clear  intent  of  the  statute  to  require  fee 
waivers  when  disclosure  of  the  information  will  benefit  the 
general  public. 

S.774  addresses  the  problem  of  fee  waivers  by  creating  a 
two-tiered  system  which,  likewise,  does  not  appear  to  be 
cost-effective.   Its  system  would  again  require  requesters  to 
meet  the  burden  of  showing  that  their  request  was  not  for  their 
"commercial  or  other  private  interests"  before  search  and 
copying  fees  would  be  waived.   A  second  section  allows 
representatives  of  the  news  media  and  others  to  qualify  for 
waiver  of  review  fees  but  only  after  a  showing  of  no  commercial 
use . 

As  we  understand  the  system,  a  representive  of  the  news 
media  can  qualify  for  waiver  of  all  fees,  but  only  if  he  meets 
both  prongs  of  the  provision.   However,  this  is  a  point  which 
need  clarification  in  the  bill.   We  firmly  believe  the  Senators 
who  reviewed  this  measure  clearly  intended  that  representatives 
of  the  news  media  and  the  other  groups  enumerated  in  this 
section  should  generally  qualify  for  a  full  waiver  of  all  fees. 
The  presumption  should  be  in  favor  of  a  waiver  unless  the 
agency  can  show  good  cause  to  deny  it. 

We  are  flatly  opposed  to  any  imposition  of  fees  on  the 
press  because  the  information  has  a  "commercial  use."   All 
information  potentially  can  be  published  in  a  book  or 
newspaper,  etc.   Indeed,  I'm  not  sure  what  is  a  non-commercial 
use.   Once  again,  the  government  is  attempting  to  impose  fees 
based  on  content  and  usage. 

The  procedure  outlined  in  S.774  appears  to  institutionalize 
many  of  the  present  DCXI  guideline  provisions.   It  gives 
additional  discretion  to  the  agencies  but  at  the  same  time  does 
nothing  to  clarify  the  parameters  in  which  that  discretion  may 
be  exercised.   By  creating  such  a  complex  procedural  scheme 
that  requires  agencies  to  make  distinctions  between  types  of 
requesters  and  kinds  of  fees,  it  seems  destined  to  ensure  even 
greater  delays.   In  short,  it  will  deter  individuals  from 
asking  for  a  waiver  of  fees  and  the  overall  result  will  be  to 
diminish  acces$  to  all  information. 


C.   New  Procedures  for  Business  Records. 

S.774  requires  each  agency  to  establish  elaborate 
procedures  by  which  a  business  may  protect  the  documents  it 
submits  to  the  government.   We  are  opposed  to  these  new 
provisions  because  they  erode  the  agencies'  authority  to 
determine  whether  business  records  should  be  releaesed.  The 
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Freedom  of  Information  Act  is  grounded  on  the  concept  of 
"agency"  records.   Only  agencies  may  be  held  accountable  under 
the  Act  for  improper  withholdings.   Yet  this  section  will 
remove  much  of  that  authority  and  place  it  in  the  hands  of 
private  businesses.   Moreover,  these  procedures  by  establishing 
lengthy  additional  time  periods  for  notice  to  businesses  and 
the  filing  of  their  responses  guarantees  time  delays  in  excess 
of  that  permitted  under  the  Act. 

However,  even  if  this  Subcommittee  believes  it  appropriate 
to  provide  some  procedural  protections  for  business  submitters 
of  information,  we  urge  the  Subcommittee  to  examine  closely  the 
wording  of  S.774.   First,  section  4  suggests  that  businesses 
will  be  allowed  to  mark  for  protection  more  information  than 
the  present  language  of  Exemption  4  indicates  merit 
protection.   Subsection  (i)  would  permit  businesses  to  mark 
"trade  secrets,  or  commercial,  research,  financial,  or  business 
information".   This  language  is  clearly  broader  than  Exemption 
4's  "trade  secrets  or  commercial  or  financial  information  .  .  . 
privileged  or  confidential." 

Second,  the  language  does  not  clearly  point  out  that  the 
agency  is  not  to  be  bound  in  any  way  by  the  markings  of  the 
submitter.   Because  the  agency  must  under  the  FOIA  retain 
authority  to  make  final  decisions  about  disclosure  of 
information,  the  language  should  plainly  state  that  the 
markings  of  the  business  or  the  objections  to  disclosure  which 
it  may  submit  are  not  binding  upon  the  agency. 

Third,  the  provisions  regarding  consolidation  of  litigation 
filed  by  either  requester  or  submitter  should  be  modified. 
ViThen  the  requester  is  an  individual  or  member  of  the  news  media 
and  the  cost  of  maintaining  litigation  at  great  distance  from 
his  place  of  residence  would  deter  the  protection  of  his  rights 
under  the  statute,  venue  should  be  made  mandatory  in  the 
requester's  domicile. 

Finally,  we  urge  the  Subcommittee  to  exempt  requests  by  the 
media  from  this  scheme.   The  underlying  purpose  of  these 
procedures  is  to  protect  businesses  from  disclosures  of 
information  to  competitors  and  the  resulting  commercial  harm. 
However,  when  disclosures  are  being  made  to  the  press  for  news 
stories  of  vital  interest  to  the  public,  no  commercial 
advantage  is  at  stake.   In  such  situations,  the  agencies' 
application  of  Exemption  4  is  sufficient  to  guarantee 
protection  for  genuinely  confidential  commercial  information 
which  businesses  submit. 
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D.   Extensive  New  Secrecy  for  All  Kinds  of  Law 
Enforcement  Records. 


One  major  purpose  behind  S.774  seems  to  be  the  sealing  of 
all  records  that  pertain  to  any  law  enforcement  activity.   The 
bill  launches  a  four-fold  attack  on  this  kind  of  information. 

First,  it  broadens  the  existing  protections  in  Exemption 
7.   Second,  it  creates  a  new  exemption  for  organized  crime 
files,  permitting  them  to  remain  secret  for  up  to  8  years. 
Third,  it  provides  a  new  exemption  for  files  of  the  Secret 
Service.   And  fourth,  it  gives  credence  to  the  "mosaic"  theory 
of  disclosures  by  permitting  a  special  system  of  segregation  of 
information  for  law  enforcement  records.   We  will  address  each 
of  these  points  briefly  in  turn. 

It  is  useful  to  first  remember  the  important  functions 
which  law  enforcement  agencies  perform  in  our  system  of 
government.   They  are  the  body  given  primary  responsibility  for 
preserving  the  peace  and  protecting  the  welfare  of  our 
citizenry.   More  than  any  other  agency,  they  have  the  power  to 
deprive  citizens  of  their  freedom  and  thus  are  limited  by 
Constitutional  checks  on  their  authority.   Law  enforcement 
agencies  must  remain  accountable  to  the  public.   Public 
confidence  is  maintained  only  through  disclosure  of  information 
showing  how  these  agencies  conduct  their  operations.   The 
importance  of  public  disclosure  has,  in  our  opinion,  been 
buried  by  S.774  in  its  attempts  to  appease  a  whole  range  of  the 
agencies  that  claim  disclosure  of  information  interferes  with 
their  ability  to  carry  out  "law  enforcement"  efforts. 

Presently  Exemption  7  applies  only  to  "investigatory 
records  compiled  for  law  enforcement  purposes"  but  only  to  the 
extent  that  six  specifically  enumerated  harms  will  result  from 
disclosure:  i.e.  interfere  with  a  pending  investigation,  denial 
of  a  fair  trial,  unwarranted  invasion  of  privacy,  etc.  .   S.774 
amends  this  section  to  suppress  any  "information  compiled  for 
law  enforcement  purposes."  which  falls  within  the  six 
restrictions . 

By  broadening  the  language  of  the  statute  in  this  way,  it 
would  appear  that  any  records  compiled  by  a  law  enforcement 
agency,  even  those  showing  how  effectively  the  statutory 
missions  of  the  agency  are  being  carried  out  or  perhaps  those 
detailing  how  funds  are  expended  could  at  least  arguably  meet 
this  threshhold  standard. 

In  addition,  five  of  the  six  subsections  have  been  amended 
to  require  only  a  speculative  showing  of  harm  to  justify 
withholding  of  law  enforcement  records.   S.774  uses  the 
language  "could  reasonably  be  expected  to"  cause  harm   rather 
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than  the  present  language  which  requires  that  it  "would"  cause 
harm  as  standards  for  the  agencies  to  apply  when  making 
disclosure  decisions. 

This  change  vests  far  greater  discretion  in  the  agencies 
and  suggests  that  they  may  protect  records  for  an  indefinite 
period  of  time  in  the  future.   Our  experience  with  law 
enforcement  agencies,  both  at  the  federal  and  state  levels, 
indicates  that  these  officials  are  extremely  reluctant  to 
release  information.   Whenever  they  are  given  a  large  measure 
of  discretion,  law  enforcement  agencies  will  generally  use  it 
to  withhold  the  maximum  amount  of  information.   Thus,  in  our 
opinion,  the  changes  which  S.774  proposes  to  make  to  Exemption 
7  will  clearly  have  the  effect  of  cutting  off  access  to 
practically  all  information  about  law  enforcement  efforts. 

The  new  exemption  for  organized  crime  records  also  will 
have  the  effect  of  sealing  from  the  public  all  information 
about  this  area  of  law  enforcement.   The  definitions  of 
"organized  crime"  in  S.774  are  broad  enough  to  encompass  most 
major  investigations  of  present-day  criminal  activity. 

For  example,  it  should  be  noted  that  "ABSCAM"  was 
considered  an  organized  crime  investigation  by  the  FBI.   If 
this  was  an  organized  crime  investigation,  the  Bureau  will 
simply  stamp  everything  as  an  organized  crime  probe  and  claim 
it  is  all  suppressible  under  the  bill. 

Also  by  not  specifying  the  kinds  of  records  which  may  be 
protected  by  this  new  exemption,  it  is  possible  that  all 
records  of  law  enforcement  agencies  pertaining  in  any  way  to 
the  conduct  of  such  activities  can  be  sealed.   Moreover,  the 
section  does  not  require  any  showing  of  harm  by  the  agency. 

S.774  also  creates  a  new  exemption  for  "information 
maintained  or  originated  by  the  Secret  Service  in  connection 
with  its  protective  functions."   This  section,  like  the  one  for 
organized  crime,  does  not  require  any  showing  of  harm.   But 
rather  it  permits  the  withholding  of  information  which  "could 
reasonably  be  expected  to  affect"  the  agency's  ability  to 
perform  its  functions.   It  should  remembered  that  one  of  the 
Service's  responsbilities  is  to  issue  press  passes.   Again, 
this  catch-all  exemption  will  leave  the  Secret  Service  free  to 
conduct  its  functions  in  secret,  and  give  the  public  no 
objective  means  to  hold  them  accountable. 

Finally,  S.774  allows  more  secrecy  for  release  of  documents 
which  contain  information  that  can  be  protection  under  the 
national  security  or  law  enforcement  exemptions.   Presently,  an 
agency  must  in  reviewing  documents  for  disclosure  release  any 
"reasonably  segregable  portion"  of  a  record  after  the  exempt 
portions  have  been  deleted.   S.774  allows  agencies  to  consider 
"other  information  available  to  the  requester"  in  determining 
to  what  extent  Exemptions  1  or  7  apply.   This  provision  is 
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intended  to  protect  against  the  requester  who  is  able  to  take 
an  otherwise  insignificant  bit  of  information  and  put  it 
together  with  what  he  already  knows  to  create  a  "mosaic"  of  the 
entire  file.   Here  again,  an  agency  is  given  great  latitude  to 
speculate  as  to  what  a  particular  requester  may  or  may  not 
already  know  or  may  or  may  not  find  out  through  some  other 
available  source.   In  our  opinion,  there  is  no  way  that  an 
agency  employee  reviewing  a  Freedom  of  Information  Act  request 
can  make  this  kind  of  determination. 

Therefore,  it  will  lead  in  practice  to  agencies  withholding 
entire  documents  when  they  contain  any  information  which  even 
arguably  falls  within  the  parameters  of  these  exemptions. 

We  know  that  officials  of  the  FBI  and  Department  of  Justice 
have  repeatedly  spoken  of  the  critical  need  for  these 
exemptions.   However,  they  have  yet  to  document  on  the  public 
record  the  need  for  the  radical  changes  proposed  by  S.774,  and 
we  urge  this  Subcommittee  to  reconsider  these  issues. 

E.   Increased  Protections  for  Personal  Privacy. 

S.774  also  proposes  to  amend  Exemption  6  to  provide  greater 
secrecy  in  the  name  of  personal  privacy.   Presently  that 
exemption  applies  only  to  "personnel  and  medical  files  and 
similar  files"  where  disclosure  would  "constitute  a  clearly 
unwarranted  invasion  of  personal  privacy."   The  Senate  bill 
would  broaden  the  applicability  of  this  exemption  to  encompass 
"records  or  information  concerning  individuals."   Thus  any 
information  pertaining  to  an  individual  regardless  of  where  it 
is  filed  or  what  other  information  it  might  reveal  would 
arguably  fall  within  the  protections  of  this  section.   The  bill 
also  weakens  the  standard  of  harm  which  must  be  shown  to  the 
"could  reasonably  be  expected  to"  standard.   Courts 
interpreting  the  present  exemption  have  made  it  clear  that  it 
requires  a  balancing  of  the  competing  interests  in  privacy  and 
public  disclosure  and  that  the  balance  is  to  be  tilted  in  favor 
of  openness.   Department  of  the  Air  Force  v.  Rose,  425  U.S.  352 
(1976).   However,  this  highly  speculative  standard  clearly 
shifts  that  balance  and  will  permit  agencies  to  withhold  all 
information  pertaining  to  individuals  which  they  wish  to 
protect. 

This  result  will  be  very  similar  to  what  is  happening  now 
in  practice  at  the  law  enforcement  agencies.   Currently  the 
FBI,  in  particular,  is  alleging  that  the  Privacy  Act  bars 
disclosure  of  any  information  in  its  files  which  pertains  to  a 
named  individual  without  that  individual's  written  consent.   In 
effect  the  agency  is  reading  the  Privacy  Act  as  an  Exemption  3 
statute  under  the  Freedom  of  Information  Act.   Under  this 
interpretation,  the  agency  is  excused  from  search  and  review  of 
their  files,  and  may  carte  blanche  deny  any  third-party  request. 
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As  this  Subcommittee  is  aware,  the  legality  of  this 
interpretation  is  very  unsettled  at  the  present  time.   There  is 
a  split  among  the  federal  circuits  on  this  point.   And  the 
District  of  Columbia  Circuit,  often  recognized  as  the 
preeminent  interpreter  of  the  FOI  Act,  has  affirmatively 
rejected  this  argument.   The  Supreme  Court  recently  accepted 
two  cases  for  argument  next  term  on  this  point.   U.S. 
Department  of  Justice  v.  Provenzano,  717  F.2d  799  (3rd.  Cir. 
1983),  reh'g  denied,  722  F.2d  36  (3rd.  Cir.  1983),  cert, 
granted,  52  U.S.L.W.  3720  (U.S.  April  4,  1984)  (No.  83-1045), 
and  Shapiro  &  VJentz  v.  Drug  Enforcement  Agency,  721  F.2d  215 
(7th  Cir.  1983),  cert,  granted,  52  U.S.L.W.  3720  (U.S.  April  4, 
1984)  (No.  83-5878).   Yet  federal  law  enforcement  agencies 
continue  to  respond  to  requests  in  this  way,  and  their  actions 
have  been  sanctioned  by  new  0MB  and  DOJ  regulations. 

We  strongly  believe  that  the  original  drafters  of  neither 
statute  intended  the  Freedom  of  Information  Act  to  be 
eviscerated  in  this  matter.   And  we  urge  this  Subcommittee  to 
take  immediate  action  to  remedy  the  situation. 

F.   Jurisdictional  Problems. 


Over  the  past  10  years,  a  number  of  holes  have  been  poked 
in  the  FOI  law  by  the  Supreme  Court  which  we  believe  clearly 
should  be  remedied  by  Congress:  the  illegal  stealing  of 
government  documents;  allowing  federally  funded  "private" 
projects  to  deny  public  access  to  their  documents;  and  the 
incredible  ruling  that  government  copies  of  public  court 
documents  may  remain  secret  on  the  grounds  of  personal  privacy. 

1 •   The  Reporters  Committee  v.  Kissinger; 

As  you  know,  when  Mr.  Kissinger  left  the  State  Department, 
he  took  with  him  what  many  people  consider  the  most  important 
documents  ever  amassed  by  a  Secretary  of  State.   They  are  the 
30,000  verbatim  transcript  pages  of  his  official  diplomatic 
conversations  as  Director  of  the  National  Security  Council  and 
as  Secretary  of  State.   These  transcripts  were  made  by  tape 
recorders  attached  to  his  telephone  or  by  secretaries  who 
listened  in  on  his  calls.   They  were  recorded  by  government 
employees  working  on  government  time  and  were  used  frequently 
in  the  performance  of  official  government  business. 

Believing  these  documents  to  be  owned  by  the  public  under 
the  FOIA,  the  Reporters  Committee  and  others  filed  suit  for 
access  to  these  documents.   Both  the  United  States  District 
Court  and  the  United  States  Court  of  Appeals  ruled  that  Mr. 
Kissinger  had  illegally  absconded  with  government  property  and 
ordered  the  return  of  the  documents,  by  then  in  the  possession 
of  the  Library  of  Congress.   However,  the  Supreme  Court  ruled 
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that  the  FOI  Act  does  not  give  to  any  member  of  the  public  or 
press  the  right  to  bring  a  lawsuit  under  that  Act  even  when 
documents  have  been  illegally  removed. 

This  is  a  dangerous  precedent  for  it  allows  any  government 
employee  to  abscond  with  government  documents  and  the  public 
and  press  are  helpless  to  regain  this  property. 

Certainly,  an  amendment  to  the  FOI  Act  could  correct  this 
abuse.   We  understand  that  there  is  a  bill  which  attempts  to 
get  at  this  problem  under  the  National  Archives  statute,  but  it 
appears  to  be  languishing  somewhere  in  the  legislative 
process.   However,  it  is  too  important  an  issue  for  this 
Subcommittee  to  leave  unaddressed. 

2 .  Forsham  v.  Harris; 

One  phenomenon  of  modern  government  is  the  increased  use  of 
private  consultants  and  contractors  to  perform  government 
functions  —  in  policymaking,  research,  and  in  the  providing  of 
services.   In  Forsham  v.  Harris,  445  U.S.  169  (1980),  the 
Supreme  Court  ruled  that  a  shell  corporation  —  established  for 
no  other  reason  than  to  perform  a  wholly  funded  government 
research  project  --  did  not  have  to  permit  public  access  to  its 
documents  under  the  FOI  Act,  even  where,  as  in  this  case,  the 
contracting  government  agency  had  guaranteed  its  own  access  to 
the  corporation's  documents  as  a  condition  of  the  government 
grant . 

In  1981  statistics  showed  that  90%  of  the  ill  billion 
budget  of  the  Department  of  Energy  went  to  contractors  and 
consultants.   When  recent  statistics  from  all  agencies  are 
examined,  the  numbers  will  undoubtedly  be  staggering.   It  is 
simply  inconceivable  that  Congress,  when  it  passed  the  FOI  Act, 
meant  to  exclude  from  the  purview  of  the  public  documents 
amassed  by  these  government  contractors  performing  government 
services  on  the  government  payroll. 

We  urge  this  Subcommittee  to  correct  this  problem  by 
including  within  the  FOIA's  definition  of  "agency  records" 
those  records  of  contractors  and  consultants  who  are  federally 
funded. 

3 .  Washington  Post  v.  Department  of  State; 

When  the  government  decides  to  suppress  a  document,  it  must 
have  some  assurance  that  the  document  is  not  readily  available. 
Otherwise,  there  can  be  no  harm  to  the  government  --  nor  to  any 
interest  protected  by  the  FOI  Act  —  if  the  information  is 
already  public. 

In  Washington  Post  v.  Department  of  State,  456  U.S.  595 
(1982),  the  Washington  Post  asked  for  copies  of  court  documents 
granting  American  citizenship  to  Iranian  nationals  who  were,  at 
the  time,  officials  of  the  Iranian  government. 
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These  documents  are  available  in  some  federal  court  but  no 
one  knows  which  one.   The  government,  however,  keeps  its  own 
copies  of  these  public  records. 

The  Supreme  Court  ruled  that  access  to  these  court 
documents  by  the  newspaper  would  violate  the  personal  privacy 
of  the  new  American  citizens.   So  it  applied  the  privacy 
exemption  of  the  FOIA  to  refuse  access  even  though,  the  Post , 
if  it  wanted  to,  could  have  searched  thousands  of  citizenship 
grants  on  file  in  every  courthouse  in  the  nation. 

It  seems  to  us  undisputed  that  a  copy  of  a  public  document 
--  available  for  someone  to  see  someplace  —  can  not  be 
considered  a  "private"  document  and  must  be  released. 

Congress  can  correct  this  erroneous  and  very  damaging 
precedent  by  the  Supreme  Court  which  may  be  used  not  only  to 
suppress  FOX  documents  but  all  kinds  of  court  records  in  the 
future. 

If  Congress  were  to  tell  the  court  that  a  public  document 
must  remain  public  --  and  therefore  copies  should  be  made 
available  --  it  would  go  far  to  reversing  what  may  be  a  whole 
new  area  of  secrecy  in  the  court  system. 


CONCLUSION 


In  conclusion,  we  believe  our  comments  have  pointed  out  a 
number  of  ways  in  which  S.774  will  give  federal  agencies 
dangerous  new  powers  of  secrecy  to  withhold  more  government 
information  from  the  public  --  vital  information  necessary  for 
citizens  to  be  informed  about  the  workings  of  their 
government.   The  actions  of  the  present  Administration  have 
clearly  indicated  that  they  will  use  all  available  means  to 
restrict  public  access.   Thus,  it  is  incumbent  on  this 
Subcommittee  to  give  this  and  subsequent  Administrations  a 
strong  signal  through  the  Freedom  of  Information  Act  that 
secrecy  for  secrecy's  sake  in  goverment  will  not  be  tolerated. 
The  FOI  Act  is  an  essential  tool  which  must  be  preserved  and 
improved. 

Thank  you. 
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Auyu^jL  2,     i9U3 


The  Honorable  Charles  McM.  Mathias 
United  States  Senate 
3  58  RSOB 
Washington,  D.  C. 

Dear  Sen.  Mathias: 

The  publisher's  and  editors  signing  this  letter  whose 
newspapers  circulate  in  Maryland  urge  your  able  Patents, 
Copyrights  and  Trademarks  Subcommittee  to  take  up,  as  a  matter  of 
high  priority,  S774.   Although  the  primary  purpose  of  S774  is  to 
deal  with  access  to  various  types  of  Government  information  under 
the  Freedom  of  Information  Act  (i.e.,  law  enforcement,  national 
security,  etc.),  we  are  worried  about  the  copyright  ramifications, 
its  impact  upon  First  Amendment  freedoms,  and  the  potential  effect 
it  will  have  on  the  courts. 

Specifically,  S774  provides  in  part  that  the  Government,  for 
the  first  time  since  the  founding  of  our  Republic,  may  charge  both 
a  "fee"  and  "royalties"  based  on  content  and  potential  use  of 
certain  Government  information.   Two  of  the  three  factors  to  be 
considered  in  setting  these  fees  and  royalties  are  "the  estimated 
commercial  value  of  the  technological  information"  and  "its  cost 
to  the  Government." 

While  the  Liiil  purports  to  relate  jnly  tr^  commercially 
valuable  "technological  information,"  this  piirase  is  nowhere 
defined. 

Our  concerns  are  essentially  three-folti: 


It  is  quite  true,  oL    course,  that  S774  docs  not  give  the 
Government  any  right  to  assignability.   But  assignability  is  only 
one  aspect  of  tlie  "ownership"  of  copyriglited  works.   When  the 
Government  begins  charging  royalties  for  the  use  by  the  public  of 
information  generated  by  Government,  we  have  passed  from  the 
American  system  to  the  British  system:  the  very  one  the  fraraers  of 
the  Constitution  were  seeking  to  protect  against.   Moreover, 
royalties  for  Government  information,  as  the  legislative  history 
of  the  1976  Copyright  Act  states,  constitute  a  "double-subsidy": 
the  taxpayers  have  already  paid  for  the  creation  of  the 
information  once,  and  must  now  pay  again  simply  to  find  out  what 
the  information  is.   (See  H.R.  Kep .  No.  94-1476,  94th  Cong.,   2d 
3es3.  59   ''''76)). 
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2.   We  believe  that  S774  has  serious  First  Amendment  impli- 
cations that,  so  far  as  we  are  aware,  have  not  been  considered  by 
any  Committee  of  Conyress.   The  ultimate  purpose  of  the  First 
Amendment  is  not,  of  course,  to  protect  the  pre:;s  per  se  but 
rather  to  provide  a  iree  flow  of  information  to  the  public.   S774 
attempts  to  place  one  more  roadblock  iti  the  way  of  that  flow. 
The  Freedom  of  Information  Act  attempted  to  iii;piement  the  First 
Amendment  intent  by  guaranteeing  that  the  public  would  receive, 
unfettered,  that  information  to  which  it  is  otherwise  entitled. 
Now  that  same  public,  under  S774,  would  have  to  begin  paying  for 
information  to  wnich  it  is  otherwise  entitled  for  copying  fees 
alone.   Charging  fees  and  royalties  can  be  a  ror>t  effective 
restraint  upon  tlio  public's  right  'o  icceiv  ■  i  n;!orinat  ion . 
Moreover,  tne  costs  involved  under  tliis  LiiU  would  hardly  be 
minimal.   When  one  considers  the  commercial  value  to  the  public  of 
thi-  information  sought  and  the  cost  ti\o  Government  incurred  in 
generating  that  infoimation,  one  can  iwagine  foes  and  royalti-i;  of 
extraordinary  proportions.   Using  the  criteria  of  "commercial 
value"  in  tnis  Bill,  can  anyone  estimate  what  the  charges  would 
have  been  tor  the  compilations  of  information  used  in  such  recent 
works  as:   Perjury;  llie  Hiss-Chambers  Case  by  Allen  Weinstein  (Nfjw 
York:  Alfred  i\.     Knopf ,  1978)  ;  Sidesnow:  Kissinger,  Nixon  and  the 
Destruction  of  Cambodia,  by  William  Shawcross  (Hew  York:  Alfred  A. 
Knopf,  1979),  and  The  U.S.  Crusade  in  China:  1943-1947  by  Michael 
Schaller  (New  York:  Columbia  University  Press,  1979  [Awarded  the 
Bernaph  Prize  for  Diplomatic  History].   These  three  authors  and 
about  a  dozen  others  have  stated  that  significant  amounts  of 
information  for  their  books  came  from  their  use  of  the  Federal  FOX 
Act  (Statement  of  tlie  Association  of  American  Publishers  before 
the  Subcommittee  on  the  Constitution,  Senate  Jutliciary  Committee, 
Sept.  24,  1981). 

It  is  no   answer  tliat  S774  purports  to  relate  only  to  "techno- 
logical information."   As  we  have  noted,  the  phrase  is  nowhere 
defined.   Moreover,  David  Gergen,  Director  of  the  White  House 
Office  of  Communications,  lias  told  reporters  that  "technological 
information"  could  include  such  items  as  "training  iiianuals"  --  an 
interpretation  so  broad  as  to  cover  a  great  deal  of  information 
generated  by  the  Defense  Department. 

Heretofore,  Government  charges  for  i  nf  oritia  t  ion  nave  been  b.i;.ed 
solely  upon  minimal  costs,  such  as  those  pri.ir.ing  cost;i  exact'.vi  by 
the  Government  Printing  Office  and  search  and  reproduction  costii 
imposed  by  Governiiient  agencies.   Now,  t  jr  tno  titat    time,  charges 
are  to  be  based  upon  such  concepts  as  content,  the  value  of  the 
information  to  tlie  public,  and  how  much  the  Government  has  spent. 
If  S774  were  to  b^  upheld  by  the  courts  for  "t.-chnological 
information,"  arguments  could  well  be  presented  beiore  Congress  in 
the  future  to  cliarge  royalties  for  other  types  of  Government 
studies  and  reports,  and  the  flow  of  information  from  Government 
would  be  slowed.   One  can  well  imagine  the  oiitcry  if  the  Supreme 
Court  reporter,  once  again,  were  to  attempt  to  require  a  tee  from 
tiie  public  for  its  opinions   (£f.>  Wheaton  v.  ['eters,  33  U.S.  591, 
C08  (1334) ) . 
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It  will  not  do  for  the  SiJOnsors  oi  J774  t'j  cL-iim  that  tne  Bill 
is  so  narrowly  drawn  as  to  avoid  First  Aniondmeat  orobLems.   The 
public  is  covered  by  the  Bill,  and  it  is  the  ^iudLic  that  is  enti- 
tled to  the  information.   Morever,  in  reference  to  the  exemption 
for  the  news  media  and  those  engaged  in  schiolarLy  or  scientific 
research,  we  assume,  based  on  the  lanyuaye  of  tlie  bill  and  prior 
case  law,  that  the  new  fees  and  r<jyalties  would  not  apply  where 
tl»e  information  is  requested  for  reporting  purposes.  But  that 
language  is  ambiguous  and  subject  to  possible  misinterpretation  as 
applied  to  newspapers,  scholars  and  others.   This  is  in  part 
because  the  proposed  exemption  now  requires  two  findings:  —  that 
tho  request  is  not-  for  a  commercial  use  and  t^iat  the  requestor  is 
a  representative  of  the  news  media  or  engaged  in  scliolarly  or 
scientific  research. 

3.   Finally,  the  courts,  the  press  and  the  public  have 
increasingly  criticized  Congress  in  recent  years  for  creating  new 
rights,  duties  and  responsibilities,  often  in  overly  vague 
language  which  must  be  interpreted  by  the  courts,  without  giving 
the  courts  tlie  manpower,  facilities  and  supporting  personnel  to 
carry  out  the  resulting  Lajl>s  a.ssigned  to  them.   t;774  is  almost  a 
classic  example  of  this  much  criticized  Congressional  trend.   S774 
would,  in  our  view,  generate  a  decade  of  litigation  in  the 
courts.   What  is  the  moaning  of  the  phrases  "technological 
information,"  "commercial  valu>3,"  "fair  value  to.,-  or  royalties," 
"estimateci  cuniuierci  il  value,"  "cos^  to  tne  oover  ainrjiit ,  "  and  s  ) 
forth?   The  coarts  would  be  wrestling  with  interpretations  of  S774 
for  years  to  cor.e  without  tlie  wherev.'i  tha  L  to  do  :jo.   In  our  view, 
passage  of  S774  in  its  present  form  would  thus  be  an  ill-advised 
act  . 

In  addition  to  the  publishers  ana  editors  signing  this  letter, 
we  are  informed  that  many  otiier  organiza  t  ior;s  irii  interests  are 
ve..y  concerned  with  the  copyriglit  implication:;  --i    this  Bill.   Tliey 
include:   The  Association  of  American  Publishers,  which  represents 
most  of  the  book  industry;  trade  press  publishers,  sucli  as 
McGraw-Hill  Inc.;  news  media  groups  such  as  'i'he  Reporters 
Committee  for  Freedom  of  the  Press;  scholarly  groups  such  as  The 
iXjiierican  Library  Association ,  The  American  Historical  Association 
and  The  American  Political  Science  Association,  and  a  variety  of 
public  interest  groups.   We  believe  they  should  have  a  fair 
opportunity-  for  a  hearing  ori  their  opposition  to  tnis  char,  je  in 
the  whole  concept  of  tlie  cost  free  use  of  Government  information. 

We  know  from  your  past  record  that  you  take  these  problems 
very  seriously.   Therefore,  we  strongly  urge  you  to  seek  referral 
of  this  Bill  to  your  Subcommittee  before  it  is  reported  out  to  the 
Floor,  to  hold  hearings  on  it  and  to  consider  all  of  its  attendant 
pioblems,  including  those  noted  above. 
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Sincerely  yours, 
s/s 


Robert  Horowitz,  Editor 

The  Montgomery  (County)  Journal 


s/s 


Charles  Lyons,  President 
The  (Easton)  Star-Democrat 


s^ 


Philip   Merrill,    Prcesident 
The    (Annapolis)    Capital 


>/s 


Reg  Murphy,  President 

The  (Baltimore)  Sun 

The  (Ualtimore)  Evening  Sun 

s/s       

James  M.  Schurz,  President 

The  ( ilagers  town)  Morning  Herald; 

The  (Hagerstown)  Daily  Mail 

s/s 

Howcird    dimons,    Maiuiging    Lditor 
The    Washington    Post 

s/s 


Joseph  R.  L.  Sterne,  Editorial  Page 

Editor 
The  (Baltimore)  Sun 

s/s 

John  Worthington,  Publisher 
The  (Belair)  Aegis 


3f  Counsel: 

E.  Barrett  Prettyman  Jr.,  Ksq.  , 
B15  Conn. ,  Ave.^  N.W. , 
Washington,  D.C. 

Jack  C.  Landau,  llsq. 
(c/o  The  Reporters  Committee) 
BOO  18th  St.,  H.W., 
Washington,  D.C. 

Please  Address  Return  Correspondence; 
c/o  The  Office  of  The 

President  and  Publisher 
The  Sun  &  The  Evening  Sun 
Calvert  and  Centre  Steets 
Baltimore,   •.   21278 
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Mr.  Engush.  Thank  you  very  much. 

We  marked  off  the  questions.  You  have  done  a  very  good  job  of 
going  through  much  of  the  questioning  that  we  had  set  up  for  you. 

There  is  one  question  left  I  would  like  to  ask,  and  that  is,  do  you 
see  any  relationship  between  the  Reagan  administration's  secrecy 
initiatives  and  the  way  in  which  the  FOI  Act  has  been  adminis- 
tered? 

Mr.  Landau.  I  have  an  index  of  restrictions  on  access  to  public 
information  and  to  news  by  prior  restraint,  administrative  regula- 
tion. Presidential  order,  and  lawsuits  which  runs  to  something  like 
50  separate  incidents,  starting  3  Vi  years  ago. 

We  have  it  broken  down  by  category,  prior  restraint,  and  so 
forth.  We  also  have  it  broken  down  by  date,  so  you  can  see  the  evo- 
lution of  what  I  think  is  a  very  consistent  pattern  of  trying  in 
every  conceivable  way  to  restrict  government  information. 

I  would  be  pleased  to  give  it  to  you  for  inclusion  in  the  record,  or 
any  other  use  you  would  like  to  make  of  it,  sir. 

Mr.  English.  Without  objection. 

We  will  make  that  part  of  the  record. 

[The  information  follows:] 
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Mr.  English.  Mr.  Murphy,  would  you  agree  with  that  assess- 
ment, as  far  as  the  Hnkage? 

Mr.  Murphy.  I  would.  I  think  it  has  happened  all  too  frequently 
and  set  a  tone  for  the  entire  administration  that  has  been  serious 
and  has  shown  they  have  not  worked  to  improve  the  flow  of  infor- 
mation out  of  this  Government  to  the  people. 

I  think  this  is  serious  and  anything  that  encourages  a  further 
erosion  contributes  to  a  lessening  of  the  freedom  of  the  press,  and 
contributes  to  a  feeling  that  bureaucrats  are  going  to  make  the  de- 
cisions in  this  society  rather  than  individuals  who  are  citizens  and 
who  vote  and  who  are  charged  with  the  ultimate  decisions  about 
the  country. 

Mr.  English.  Thank  you  very  much. 

I  appreciate  the  testimony  from  both  of  you.  Thank  you. 

I  think  we  will  recess  until  1:30,  and  then  we  will  hear  our  final 
panel  and  our  last  witness. 

[Whereupon,  at  12:35  p.m.,  the  subcommittee  recessed,  to  recon- 
vene at  1:30  p.m.,  the  same  day.] 

AFTERNOON  SESSION 

Mr.  English.  The  hearing  will  come  to  order. 

This  afternoon,  we  have  a  panel  with  Lee  Norrgard,  chief  investi- 
gator for  the  Better  Government  Association;  Florence  Graves,  vice 
president  for  communications  and  editor  of  Common  Cause  maga- 
zine, who  is  representing  Common  Cause,  and  is  accompanied  by 
Michal  Freedman,  associate  director  for  issue  development. 

I  want  to  welcome  each  of  you  here  today.  Thank  you  for  coming. 

Ms.  Graves,  you  may  start  off. 

STATEMENT  OF  FLORENCE  GRAVES,  VICE  PRESIDENT  FOR  PUB- 
LICATIONS, AND  EDITOR,  COMMON  CAUSE  MAGAZINE,  REPRE- 
SENTING COMMON  CAUSE 

Ms.  Graves.  Mr.  Chairman,  I  appreciate  the  opportunity  to  testi- 
fy today. 

As  you  said,  I  am  vice  president  for  publications  of  Common 
Cause,  and  editor-in-chief  of  Common  Cause  magazine,  a  4-year-old 
bimonthly  publication  that  has  a  nationwide  circulation  of  more 
than  260,000;  and  also  Michal  Freedman  is  here  today.  She  has 
completed  a  study  on  fee  waivers. 

The  Freedom  of  Information  Act  has  been  one  of  our  organiza- 
tion's most  important  tools.  In  addition  to  educating  our  readers 
about  the  way  Government  works.  Common  Cause  magazine  was 
founded  to  expose  Government  waste  and  inefficiency  and  to  help 
hold  Government  officials  accountable  for  their  actions. 

I  can  honestly  say  that  without  the  Freedom  of  Information  Act, 
we  would  have  been  unable  to  report  and  write  a  number  of  inves- 
tigative articles  which  have  led  to  reforms  and  have  improved  the 
accountability  and  performance  of  Government  agencies  and  offi- 
cials. 

Moreover,  at  least  one  of  our  stories  has  led  to  a  reform  which 
has  the  potential  to  save  taxpayers  millions  of  dollars  a  year. 

Without  the  Freedom  of  Information  Act,  it  is  unlikely  that  citi- 
zens and  their  elected  officials  would  have  learned  about  a  once 
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common  practice  that  allowed  defense  contractors  to  bill  the  Penta- 
gon for  the  costs  of  their  lobbying  campaigns. 

In  a  1981  investigation,  Common  Cause  magazine  painted  a  pic- 
ture of  the  millions  of  dollars  in  lobbying  expenses  which  defense 
contractors  had  been  routinely  charging  to  their  Government  con- 
tracts. 

The  story  was  based  on  audits  of  the  Washington  offices  of  10 
major  defense  contractors,  which  had  been  conducted  after  revela- 
tions in  1975  that  some  defense  contractors  had  entertained  mili- 
tary and  congressional  personnel  with  parties,  goose  hunts,  rides 
on  corporate  jets  and  yachts,  and  football  tickets. 

The  Defense  Department  promised  Congress  that  it  would  audit 
the  Washington  offices  of  the  10  defense  contractors  to  see  if  the 
costs  of  any  of  this  lavish  entertainment  had  been  charged  to  tax- 
payers. 

After  reading  about  the  proposed  audits  in  the  Congressional 
Record,  Common  Cause  filed  a  request  for  copies  under  the  Free- 
dom of  Information  Act.  The  audits  revealed  that  indeed,  some  de- 
fense contractors  had  charged  some  costs  of  entertainment. 

Raytheon,  for  example,  had  claimed  the  cost  of  lodging,  meals 
and  guides  for  goose  hunts  in  the  Maryland  area  for  employees  and 
guests.  All  told,  the  audits  showed  that  these  10  defense  contrac- 
tors had  charged  more  than  4.5  million  dollars'  worth  of  entertain- 
ment costs  to  taxpayers. 

During  the  audit  negotiations,  the  contractors  agreed  to  delete 
about  $2  million  of  these  costs. 

Pentagon  rules  already  stated  that  contractors  could  not  legally 
charge  entertainment  costs,  but  the  rules  said  nothing  specifically 
about  lobbying  costs,  and  these  audits  revealed  that  these  10  con- 
tractors were  routinely  charging  lobbying  expenses,  which  came  to 
more  than  $2  million  during  1974  and  1975  alone. 

There  are  hundreds  of  defense  contractors,  of  course,  many  of 
them  with  sizable  Washington  offices,  whose  main  purpose  is  to 
lobby,  so  many  more  million  of  dollars  were  at  stake. 

The  audits  and  other  records  we  obtained  under  the  FOIA  also 
showed  that  several  times  over  a  number  of  years  some  Pentagon 
auditors  had  fought  for  a  rule  to  prohibit  contractors  from  charg- 
ing their  lobbying  expenses,  but  to  no  avail. 

After  publication  of  our  investigation,  which  received  widespread 
press  attention.  Secretary  of  Defense  Caspar  Weinberger  asked 
Pentagon  policymakers  to  clamp  down  on  this  practice. 

I  believe  the  FOIA  was  instrumental  in  exposing  the  practice, 
and  that  in  the  absence  of  the  FOIA,  Pentagon  auditors  would 
probably  still  be  fighting  the  bureaucracy  on  this  issue,  and  taxpay- 
ers would  still  be  subsidizing  contractor  lobbying  expenses. 

This  investigation  led  to  another.  In  the  March- April  1984  issue 
of  Common  Cause  magazine,  we  revealed  that  some  contractors 
were  also  charging  millions  of  dollars  worth  of  public  relations  ex- 
penses to  Government  contracts. 

Again,  these  documents  showed  that  the  Defense  Contract  Audit 
Agency  had  tried  a  number  of  times  to  work  within  the  system  to 
encourage  restrictions  on  such  payments.  Again,  their  efforts  had 
been  unsuccessful. 
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Following  publication  of  our  investigation,  Senator  David  Pryor 
of  Arkansas  said  he  was  so  concerned  that  he  would  look  for  ways 
to  curtail  this  practice,  and  would  take  the  issue  to  the  military 
reform  caucus. 

Meanwhile,  several  other  Members  have  called  us,  saying  they 
would  also  like  to  be  involved  in  reform  efforts. 

Our  investigations  are  not  limited  to  fiscal  accountability.  In 
January  1983,  Common  Cause  magazine  released  an  investigation, 
once  again  using  hundreds  of  pages  of  documents  obtained  under 
the  Freedom  of  Information  Act,  which  examined  questionable  se- 
curities transactions  by  Thomas  Reed,  then  a  high-ranking  nation- 
al security  adviser  to  President  Reagan. 

Staff  writer  Julie  Kosterlitz,  following  an  inquiry  by  a  Common 
Cause  member,  obtained  documents  from  the  Securities  and  Ex- 
change Commission  that  were  vital  in  piecing  together  a  story  for 
our  magazine  which  later  formed  the  basis  of  a  lead  feature  on 
CBS'  "60  Minutes." 

After  reviewing  hundreds  of  pages  of  legal  documents  and  inter- 
viewing experts  in  securities  law,  Common  Cause  magazine  pub- 
lished a  chronicle  of  Reed's  securities  transactions  that  raised  seri- 
ous questions  about  his  honesty  and  judgment  and  ultimately  his 
fitness  for  public  office. 

While  several  reporters  had  written  about  Reed  previously,  none 
of  the  accounts  included  the  crucial  information  we  obtained  under 
the  FOIA  and  which  we  later  provided  to  CBS. 

We  provided  those  documents  without  CBS  having  to  make  its 
own  request. 

And  indeed,  it  was  not  until  this  information  was  made  public  by 
Common  Cause  magazine  and  later  by  CBS  that  Reed's  tenure  as  a 
high-ranking  Government  official  was  seriously  questioned. 

Our  article  also  raised  questions  about  the  way  the  SEC  handled 
its  investigation  of  Reed,  questions  that  were  later  echoed  during  a 
hearing  by  a  Senate  Banking  subcommittee.  The  article  also  fo- 
cused new  attention  on  the  relatively  small  risks  that  faced  those 
who  traded  securities  using  inside  information,  a  concern  which 
later  prompted  the  House  to  pass  a  bill  requiring  stiffer  penalties 
for  insider  trading. 

I  think  I  have  made  it  clear  that  I  believe  the  Freedom  of  Infor- 
mation Act  is  a  very  important  law.  At  the  same  time,  I  would  like 
to  point  out  that  the  FOIA  will  remain  an  important  tool  only  with 
vigorous  congressional  oversight  and  clear  support  and  leadership 
by  Members  of  Congress  and  the  President. 

While  it  would  not  be  fair  to  generalize,  since  our  experiences 
with  the  FOIA  are  limited  to  certain  agencies,  I  would  like  to  share 
some  of  my  recent  experiences  with  one  agency,  the  Food  and  Drug 
Administration,  in  order  to  give  you  an  idea  of  how  important  it  is 
to  have  strong  congressional  oversight  and  Presidential  support  for 
this  act. 

Since  last  fall,  we  have  been  carrying  out  research  that  depends 
significantly  on  requests  made  under  the  FOIA,  and  during  that 
time,  we  have  been  repeatedly  stymied  at  the  FDA,  to  an  extent  I 
find  mind-boggling. 

Two  FOIA  requests  filed  last  January  were  not  even  acknowl- 
edged until  nearly  2  months  later,  and  finally,  it  was  clear  to  me 
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that  they  were  not  taking  my  requests  seriously,  and  I  turned  it 
over  to  our  lawyer  and  asked  him  to  call. 

The  FOIA,  as  you  know,  requires  that  requests  for  information 
be  acknowledged  within  10  days  of  receipt. 

One  of  those  requests  had  been  for  two  documents;  one  that  had 
been  referred  to  in  a  major  agency  task  force  report  and  the  other 
quoted  in  Senate  hearings. 

On  April  18,  I  was  informed  that  one  document  was  not  part  of 
the  record.  On  May  2,  I  was  informed  by  phone  that  the  agency 
could  not  find  the  other  and  was  closing  the  file.  I  am  convinced 
that  I  got  my  answer  at  that  point  only  because  after  I  had  made 
calls,  I  then  asked  our  legal  counsel  to  call  the  chief  of  the  FOIA 
office. 

We  got  our  answer  at  that  point,  only  because  of  the  repeated 
inquiries  that  we  had  made,  and  the  fact  that  our  lawyer  got  in- 
volved. 

I  was  very  skeptical  about  the  answer,  because  I  spoke  to  the 
head  of  the  task  force,  who  is  still  at  the  FDA.  It  was  conducted  10 
years  ago,  and  he  told  me  that  no  one  had  ever  asked  him  where 
that  document  might  be. 

He  would  be  the  logical  person  to  ask,  in  my  view,  and  he 
thought  so,  too. 

On  two  separate  occasions — once  last  year  and  again  in  January 
1984 — we  requested  copies  of  consumer  complaints  filed  with  the 
FDA  that  related  to  our  investigation. 

Finally,  in  February,  the  agency  responded  to  the  first  request, 
saying  that  no  such  complaints  were  on  file.  I  had  an  FDA  press 
release  in  front  of  me  dated  January  20,  that  acknowledged  that 
they  had  received  complaints. 

The  Center  for  Disease  Control  [CDC]  was  looking  into  it.  I 
showed  it  to  or  lawyer  and  asked  him  to  call  the  head  of  the  FOIA 
office  to  make  him  aware  of  the  agency's  own  press  release.  He 
called  back  and  said  FOIA  had  734  pages  of  complaints,  and  they 
would  try  to  get  those  to  us  expeditiously. 

We  got  50  of  them  about  3  days  later  and  the  others,  we  didn't 
get  until  we  made  repeated  phone  calls.  I  have  a  log  of  the  phone 
calls  that  we  have  made  trying  to  get  this  information. 

I  won't  go  into — there  are  other  examples  that  I  could  go  into. 
They  are  in  my  full  statement  that  I  would  like  to  submit  for  the 
record  along  with  the  stories  that  I  have  told  you  about. 

One  thing  I  would  like  to  tell  you  is  how  much  we  appreciate 
these  hearings  being  held  today,  and  hope  that  they  will  be  fol- 
lowed by  others  which  will  bring  agencies  before  your  subcommit- 
tee to  explain  how  they  are  implementing  the  Freedom  of  Informa- 
tion Act. 

I  think  you  can  see  from  the  things  that  other  people  have  said 
today  that  the  act  is  one  of  the  most  valuable  tools  that  journalists 
and  public  interest  groups  have  available  to  them,  but  there  are 
still  serious  questions  about  the  signals  that  are  being  sent  from 
either  the  President  or  from  the  Congress  about  how  important 
this  act  is. 

Having  dwelled  on  some  of  the  negative  aspects,  I  would  like  to 
end  by  saying  I  am  grateful  to  have  at  hand  a  law  which  offers  the 
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public  the  kind  of  public  access  to  Government  that  probably  exists 
in  no  other  nation. 

Thank  you  very  much. 

[The  prepared  statement  of  Ms.  Graves  follows:] 
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TESTIMONY  OF 


FLORENCE  GRAVES,  VICE  PRESIDENT  FOR  PUBLICATIONS  AND 
EDITOR,  COMMON   CAUSE  MAGAZINE 


ON 

THE  FREEDOM  OF  INFORMATION  ACT 

before  the 

HOUSE  GOVERNMENT  OPERATIONS  SUBCOMMITTEE  ON 
GOVERNMENT  INFORMATION,  JUSTICE  AND  AGRICULTURE 


Thursday,  May  24,  1984 
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I  sincerely  appreciate  the  opportunity  to  testify 
today.  I  am  vice  president  for  publications  of  Common  Cause, 
and  editor  in  chief  of  Common  Cause  Magazine,  a  four-year- 
old  bimonthly  publication  that  has  a  nationwide  circulation 
of  more  than  260,000. 

With  me  today  is  Michal  Freedman,  associate  director  of 
Common  Cause's  Issue  Development  Department.  Ms.  Freedman 
has  recently  completed  a  study  on  fee  waivers  under  the 
Freedom  of  information  Act  which  she  will  tell  you  cUsout 
later. 

Following  Watergate,  one  of  the  lowest  points  in 
Americem  history.  Congress  enacted  a  number  of  reforms  to 
open  up  the  system  and  to  make  government  agencies  and 
officials  more  accountaJsle  to  the  public.  Among  these 
extronely  important  reforms  were  amendments  enacted  in  1974 
to  strengthen  the  Freedom  of  Information  Act. 

I  can't  tell  you  the  number  of  times  over  the  past  four 
years  that  I  have  paused  to  wonder  how,  in  the  past,  report- 
ers could  do  anything  more  than  sup>erficial  investigations 
of  alleged  government  wrongdoing  because  they  didn't  have 
access  to  information  under  the  FOIA. 

The  Freedom  of  Information  Act  has  been  one  of  our 
organization's  most  importauit  tools.  In  addition  to  educat- 
ing our  readers  £U30ut  the  way  government  works,  common  Cause 
Magazine  was  founded  to  expose  government  waste  cmd  ineffi- 
ciency and  to  help  hold  government  officials  accountable  for 
their  actions.   I  can  honestly  say  that  without  the  Freedom 
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of  Information  Act,  we  would  have  been  unable  to  report  and 
write  a  number  of  investigative  articles  which  have  led  to 
reforms  and  have  improved  the  accountability  and  performance 
of  government  agencies  and  officials.  Moreover,  at  least  one 
of  our  stories  has  led  to  a  reform  which  has  the  potential 
to  save  taxpayers  millions  of  dollars  a  year. 

Without  the  Freedom  of  Information  Act,  it's  unlikely 
that  citizens  and  their  elected  officials  would  have  learned 
about  a  once  common  practice  that  allowed  defense  contrac- 
tors to  bill  the  Pentagon  for  the  costs  of  their  lobbying 
campaigns.  In  a  1981  investigation.  Common  Cause  Magazine 
painted  a  picture  of  the  millions  of  dollars  in  lobbying 
expenses  which  defense  contractors  had  been  routinely 
charging  to  their  government  contracts. 

The  story  was  based  on  audits  of  the  Washington  offices 
of  ten  major  defense  contractors,  which  had  been  conducted 
after  revelations  in  1975  that  some  defense  contractors  had 
entertained  military  and  congressional  personnel  with 
parties,  goose  hunts,  rides  on  corporate  jets  and  yachts  amd 
football  tickets. 

During  congressional  hearings,  the  Defense  Department 
einnounced  that  it  was  auditing  the  Washington  offices  of  the 
10  defense  contractors  to  see  if  the  costs  of  any  of  this 
lavish  entertainment  had  been  charged  to  taxpayers.  After  ' 
reading  about  the  proposed  audits  in  the  Congressional 
Record ,  Common  Cause  filed  a  request  for  copies  under  the 
Freedom  of  Information  Act.  The  audits  revealed  that  indeed 
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some  defense  contractors  had  charged  some  costs  of  enter- 
tainment —  Faytheon,  for  example,  had  claimed  the  cost  of 
lodging,  meals  and  guides  for  goose  hunts  in  the  Maryland 
area  for  employees  and  guests.  All  told  the  audits  showed 
that  these  ten  defense  contractors  had  charged  more  than 
$4.5  million  worth  of  entertainment  costs  to  taxpayers. 
(During  the  audit  negotiations,  the  contractors  agreed  to 
delete  about  $2  million  of  these  costs.) 

Pentagon  rules  already  stated  that  contractors  could 
not  legally  charge  entertainment  costs,  but  the  rules  said 
nothing  specifically  about  lobbying  costs,  and  these  audits 
revealed  that  these  ten  contractors  were  routinely  charging 
lobbying  expenses  —  which  came  to  more  than  $2  million 
during  1974  and  1975  alone.   There  are  hundreds  of  defense 
contractors,  of  course,  many  of  them  with  sizable  Washington 
offices  whose  main  purpose  is  to  lobby,  so  many  more 
millions  of  dollars  were  at  stake. 

The  audits  also  made  it  clear  that  Pentagon  auditors 
had  consistently  met  with  stonewalling  by  the  contractors. 
During  audit  after  audit,  the  auditors  noted,  "the  scope  of 
our  review  was  severely  restricted...,"  and  "the  contractor 
imposed  rigid  conditions  vmder  which  we  were  allowed  to 
interview  its  personnel."  We  recently  provided  these  audits 
to  a  congressional  committee  that  was  holding  hearings  to 
explore  allegations  that  contractors  have  been  routinely 
denying  government  auditors  access  to  certain  records  they 
need  to  do  their  job. 
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The  audits  amd  other  records  we  obtained  under  the  FOIA 
also  showed  that  several  times  over  a  number  of  years  some 
Pentagon  auditors  had  fought  for  a  rule  to  prohibit  contrac- 
tors from  charging  their  lobbying  expenses  —  but  to  no 
avail. 

After  publication  of  our  investigation,  which  received 
widespread  press  attention,  Secretary  of  Defense  Caspar 
Weinberger  asked  Pentagon  pxDlicy  makers  to  clamp  down  on 
this  practice.  I  believe  the  FOIA  was  instrumental  in 
exposing  the  practice,  amd  that  in  the  absence  of  the  FOIA, 
Pentagon  auditors  would  probeJaly  still  be  fighting  the 
bureaucracy  on  this  issue,  and  taxpayers  would  still  be 
subsidizing  contractor  lobbying  expenses. 

This  investigation  led  to  another.  In  the  March/April 
1984  issue  of  Common  Cause  Magazine,  we  revealed  that  seme 
contractors  were  also  charging  millions  of  dollars  worth  of 
public  relations  expenses  to  government  contracts.  Following 
a  tip,  we  again  requested  all  documents  relating  to  Pentagon 
attempts  to  crack  down  on  this  practice.  We  received  hun- 
dreds of  pages  of  documents  which  showed  that  over  a  20-year 
period  Pentagon  policy  makers  had  considered  limiting 
reimbursement  for  contractors'  PR  expenses,  but  each  time 
allowed  it  to  continue.  One  1963  letter  from  a  Navy  procure- 
ment official  who  wanted  the  Pentagon  to  take  action  said 
that  contractors'  PR  costs  —  and  this  was  more  than  20 
years  ago  —  "aggregate  many  millions  of  dollars  per  year." 
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Again,  these  documents  showed  that  the  Defense  Contract 
Audit  Agency  had  tried  a  number  of  times  to  work  within  the 
system  to  encourage  restrictions  on  such  payments.  Again, 
their  efforts  had  been  unsuccessful.  Followi.ig  publication 
of  our  investigation.  Sen.  David  P:.-yc)r  of  Arkansas  said  he 
was  so  concerned  that  he  would  look  for  ways  to  curtail  this 
practice,  and  would  take  the  issue  to  the  Military  Reform 
Caucus.  Meanwhile,  several  other  Members  have  called  us, 
saying  they  also  would  like  to  be  involved  in  reform 
efforts. 

Again,  this  controversial  practice  was  known  to  Penta- 
gon insiders  for  at  least  two  decades  —  there  had  been  four 
attempts  to  clamp  down  on  reimbursement  of  contractor  PR 
costs  —  yet  during  our  investigation  we  could  find  very  few 
congressional  or  defense  industry  sources  who  knew  euiything 
about  this  issue.  That's  why  I'm  certain  that  without  the 
Freedom  of  Information  Act,  this  practice  would  not  have 
been  exposed. 

If  Congress  were  to  close  this  loophole  at  the  Penta- 
gon, its  action  would  have  sweeping  implications  for  the 
rest  of  the  federal  government.  While  the  Defense  Department 
is  responsible  for  the  majority  of  the  billions  of  dollars 
spent  on  federal  contract  work,  virtually  all  federal 
agencies  hire  private  firms  to  provide  goods  and  services. 
Currently  there  is  no  government-wide  rule  prohibiting 
contractors  from  billing  an  agency  for  a  portion  of  their 
PR-related  expenses,  and  should  Congress  or  the  Defense 
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Department  take  steps  to  impose  restrictions,  the  rest  of 
the  government  —  as  was  the  case  when  the  Pentagon  took 
action  on  the  lobbying  issue —  would  be  under  pressure  to 
follow  suit. 

Our  investigations  are  not  limited  to  fiscal  accounta- 
bility. In  January  1983  Common  Cause  Magazine  released  an 
investigation,  once  again  using  hundreds  of  pages  of  docu- 
ments obtained  under  the  Freedom  of  Information  Act,  which 
examined  questionable  securities  transactions  by  Thomas 
Reed,  then  a  high  ranking  national  security  adviser  to 
President  Reagan.  Staff  writer  Julie  Kosterlitz,  following 
an  inquiry  by  a  Common  Cause  member,  obtained  documents  from 
the  Securities  and  Exchange  Commission  (SEC)  that  were  vital 
in  piecing  together  a  story  for  our  magazine  which  later 
foinned  the  basis  of  a  lead  feature  on  CBS'  60  Minutes.  After 
reviewing  hundreds  of  pages  of  legal  documents  and  inter- 
viewing experts  in  securities  law.  Common  Cause  Magazine 
published  a  chronicle  of  Reed's  securities  transactions  that 
raised  serious  questions  about  his  honesty  and  judgment  £md 
ultimately  his  fitness  for  public  office.  The  documents 
showed,  among  other  things,  that  Reed  fabricated  information 
and  backdated  and  signed  other  people ' s  names  to  forms 
required  by  his  brokerage  house  to  carry  out  the  alleged 
insider  trading.   Shortly  after  the  CBS  story  aired.  Reed 
left  the  federal  government. 

While  several  reporters  had  written  about  Reed  previ- 
ously, none  of  the  accounts  included  the  crucial  information 
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we  obtained  under  the  FOIA  and  which  we  later  provided  to 
CBS.   And  indeed,  it  was  not  until  this  int  indtion  was  made 
public  by  Common  Cause  Magazine  and  later  b/  •^l:<s   that  Reed's 
tenure  as  a  high  ranking  government  official  was  seriously 
questioned. 

Our  article  also  raised  questions  about  the  way  the  SEC 
handled  its  investigation  of  Reed,  c[uestions  that  were  later 
echoed  during  a  hearing  by  a  Senate  banking  subcommittee. 
The  article  also  focused  new  attention  on  the  relatively 
small  risks  that  faced  those  who  traded  securities  using 
inside  information,  a  concern  which  later  prompted  the  House 
to  pass  a  bill  recjuiring  stiffer  penalties  for  insider 
trading. 

These  are  just  three  examples  of  how  the  FOIA  has 
contributed  not  only  to  the  public's  right  to  know  but  to 
Congress'  ability  to  oversee  the  operations  of  government 
agencies.  I  would  like  to  request  that  these  stories  from 
Common  Cause  Magazine  which  I  have  just  discussed  be  sub- 
mitted for  the  record. 

I  think  I've  made  it  clear  that  I  believe  the  Freedom 
of  Information  Act  is  one  of  the  key  elements  in  bridging 
the  gap  between  the  rhetoric  of  a  democratic  society  eUid  the 
practical  reality.  At  the  same  time,  I  would  like  to  point 
out  that  the  FOIA  will  remain  em  important  tool  only  with 
vigorous  congressional  oversight  and  clear  support  and 
leadership  by  Members  of  Congress  and  the  president.  After 
his  inauguration.  President  Carter  sent  the  strongest 
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possible  signal  to  federal  agencies  to  abi(io  by  the  letre?: 
and  spirit  of  the  Freedom  of  Infonnaticii  Act.  H2  nir-.ie  it 
clear  that  agencies  should  release  information  expeditiously 
unless  disclosure  would  be  "demonstrably  harmful."  After 
President  Reagan  took  office,  however.  Attorney  General 
William  French  Smith  reversed  that  policy,  sending  the 
opposite  signal  to  agencies. 

It's  no  surprise  that  government  agencies  and  their 
officials  are  reluctant  to  release  information  about  their 
inner  workings,  especially  if  this  information  could  embar- 
rass or  implicate  them  in  wrongdoing.  Naturally  government 
managers  would  prefer  less  scrutiny,  and  naturally  every 
proposed  restriction  on  the  FOIA  is  cast  as  a  minor  change 
that  would  not  really  affect  the  public  interest. 

The  general  counsel  at  the  SEC,  for  example,  recently 
wrote  to  journalists  concerned  about  a  proposed  exemption 
from  the  FOIA  for  his  agency,  saying,  "In  my  view,  the 
public's  right  to  know  and  understand  the  workings  of  its 

government  would  not  be  appreciably  affected "  Yet  the 

special  exemption,  had  it  existed  at  the  time,  would  have 
prevented  Common  Cause  Magazine  from  obtaining  some  of  the 
records  used  in  the  Thomas  Reed  investigation. 

The  fact  is,  government  managers  are  often  not  best 
suited  to  judge  which  of  their  agency's  documents  might 
contain  information  vital  to  the  public's  right  to  know. 
While  it  would  not  be  fair  to  generalize,  since  our 
experiences  with  the  FOIA  are  limited  to  certain  agencies,  I 
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would  like  to  share  some  of  my  recent  experiences  with  one 
agency,  the  Food  and  Drug  Administration  (FDA) ,  in  order  to 
give  you  an  idea  of  how  important  it  is  to  have  strong 
congressional  oversight  and  presidential  support  for  FOIA. 

Since  last  fall  we  have  been  carrying  out  research  that 
depends  significantly  on  requests  made  under  the  FOIA,  and 
during  that  time  we  have  been  repeatedly  stymied  at  the  FDA 
—  to  an  extent  I  find  mind  boggling. 

Two  FOIA  requests  filed  last  January  were  not  even 
acknowledged  until  nearly  two  months  later  —  and  only  then 
after  both  our  lawyer  and  I  had  made  calls  attempting  to 
learn  the  status  of  the  requests.  The  FOIA,  as  you  know, 
requires  that  requests  for  information  be  acknowledged 
within  10  days  of  receipt. 

One  of  those  requests  had  been  for  two  documents  —  one 
that  had  been  referred  to  in  a  major  agency  task  force 
repxjrt  and  the  other  quoted  in  Senate  hearings.  On  April  18 
I  was  informed  that  one  document  was  not  part  of  the  record. 
On  May  2  I  was  informed  by  phone  that  the  agency  could  not 
find  the  other  and  was  closing  the  file.  I  am  convinced  that 
I  got  my  answer  at  that  point  only  because  after  I  had  made 
calls,  I  then  asked  our  legal  counsel  to  call  the  chief  of 
the  FOIA  office. 

I  was  somewhat  skeptical  about  the  response  concerning 
the  document  cited  in  the  task  force  report  because  the  head 
of  the  task  force  told  me  no  one  had  ever  asked  him  where 
that  important  document  might  be. 
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On  two  separate  occasions  —  once  last  year  and  again 
in  January  1984  —  we  requested  copies  of  consumer 
complaints  filed  with  the  FDA  that  related  to  our 
investigation.  Finally,  in  February,  the  agency  repsonded  to 
the  first  request,  saying  that  no  such  complaints  were  on 
file. 

Yet  an  FDA  press  release  dated  January  20  acknowledged 
receipt  of  consiuner  complaints.  I  photocopied  the  release 
and  sent  it  to  our  attorney.  Only  after  he  made  a  call  to 
the  chief  FOIA  officer  at  FDA,  making  him  aware  of  the 
agency's  own  press  release,  were  we  informed  on  March  12 
that  in  fact  FDA  had  734  pages  of  complaints  on  file.  The 
FOIA  officer  told  our  lawyer  that  copies  of  some  of  the 
complaints  would  be  forwarded  immediately. 

On  March  15  I  received  50  complaints.  After  repeated 
phone  calls  I  finally  received  the  others  more  than  a  month 
later. 

Asked  recently  about  the  status  of  a  two-week-request 
for  copies  of  documents,  which  were  on  file  in  the  FOIA 
office  —  no  search  was  required  —  a  FOIA  employee  replied, 
according  to  my  notes  of  the  conversation,  "Obviously,  if 
you  haven't  received  them,  nothing  has  been  done."  Asked 
when  I  might  expect  them,  she  said,  "I  haven't  the  foggiest 
idea.... When  we  get  to  it,  we'll  get  to  it....  This  is  our 
standard  way  of  responding."  (Since  then,  after  making 
another  phone  call,  we  did  receive  the  materials.) 
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These  examples  show  the  compelling  need  for  strong 
presidential  leadership  and  vigorous  congressional  oversight 
of  the  FOIA  for  it  to  work  effectively.   Chairman  English, 
we  appreciate  very  much  these  hearings  being  held  today  and 
hope  they  will  be  followed  by  others  which  will  bring 
agencies  before  your  subcommittee  to  explain  how  they  are 
implementing  the  Freedom  of  Information  Act. 

Having  dwelled  on  some  of  the  negative  aspects  of  my 
experiences,  I  would  like  to  end  by  saying  that  despite  the 
problems  I've  discussed,  I  am  grateful  to  have  at  hand  a  law 
which  offers  the  kind  of  public  access  to  government  that 
probcJsly  exists  in  no  other  nation.  When  Congress  enacted 
the  Freedom  of  Information  Act  in  1966,  and  then  streng- 
thened it  in  1974,  it  gave  the  public  a  powerful  tool  that 
has  probably  done  as  much  to  open  up  government  as  any  other 
single  law  I  can  think  of.  What  the  public  needs  now  is  a 
strong  signal  from  Congress  that  FOIA  is  here  to  stay  and 
will  receive  the  kinds  of  resources,  leadership  and  support 
it  deserves. 
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The  High  and  The  Mighty 

"There  is  enough  favoritism  and  behind- 
the-scenes  influence  on  large  defense  contracts 
without  the  added  insult  of  having  the 
taxpayer  pay  for  the  bill." 


By  Florence  Gcaves 

Can  you  imagine  the  U.S.  govemmeot  picking  up  the 
costs  incurred  by  political  activist  jane  Fonda  and  her 
husband  Tom  Hayden  for  trips  to  Washington  to  lobby 
against  the  B-1  bomber,  the  MX  missile  or  the  F-14? 

Can  you  imagine  the  U.S.  govertunent  picking  up  all  or 
part  of  the  tab  for  you  or  a  member  of  your  family  to  travel 
to  Washington  to  encourage  your  congressman  to  vote 
against  or  even  for  selling  AWACs  to  Saudia  Arabia? 

Now  try  to  figure  out  why  the  government  was  expected 
to  pick  up  the  saJaty  of  the  Martin  Marietta  Co.  's  director  of 
Washington  relations  whose  job  furKtions.  according  to 
audits  released  recendy  to  Common  Cause,  "lelate  to 
liaison  with  congressmen  and  their  staff  aides.  He  builds 

Florence  Graves  is  editor  of  Common  Cause  magazine. 
Jennifer  Chandler,  Marianne  Sanita  and  Sharon  Spector 
assisted  in  research. 


rapport  with  Congressmen — from  35  states  in  which  Martin 
Marietta  has  divisions  and  solicii;  Martin  Marietta  em- 
ployees for  campaign  contribudons. 

Try  to  figure  out  why  the  government  was  expected  to 
shoulder  the  retainer  fees  paid  to  Gen.  W.W.  Quinn,  USA 
(Ret.),  also  a  lobbyist  for  Martin  Marietta. 

Of  the  salary  of  Sperry  Univac's  public  relations  and  sales 
promotion  manager  who,  in  effect,  was  a  lobbyist.' 

The  government  has  footed  untold  millions  of  dollars  of 
defense  contractors'  lobbying  expenses  because  the  Defease 
Department  has  no  definition  of  "lobbying"  ar>d  therefore 
no  regulation  that  specifically  prevents  lobbying  costs  from 
being  charged  against  government  contracts. 

Sen.  William  Proxmire  (D-Wis.)  is  incredulous.  "Every 
citi2en  has  the  right  to  communicate  with  his  elected 
representatives.  However,  no  citizen  has  the  right  to  ask  the 
government  to  reimburse  the  costs  of  these  communications 
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and,  to  my  knowledge,  no  segment  of  society  other  than 
government  contractors  has  had  the  temerity  to  make  such  a 
request. 

A  fascinating  but  incomplete  picture  of  the  millions  of 
dollars  in  lobbying  expenses  charged  against  government 
contracts  by  defense  contractors  emerges  in  the  audits  of  10 
major  defense  contractor^'  Washington  offices  released  to 
Common  Cause  four  years  after  the  Air  Force  denied  a  Free- 
dom of  Information  Act  (FOIA)  request. 

After  CC's  FOIA  request  was  refused,  Common  Cause 
went  to  court  to  win  the  release  of  the  audits  which  were 
conducted  in  1976  and  1977  and  cover  the  years  1974  and 
1975. 

The  audits  include  those  of  the  Washmgton  offices  of  the 
Boeing  Company,  Rockwell  International,  Lockheed  Air- 
craft, Raytheon.  Hughes  Aircraft.  General  Dynamics.  Mar- 
tin Marietta,  Colhns  Radio  Group.  Sperry  Univac  and 
Spcrry  Rand  Corp 

The  exact  extent  to  which  the  taxpayer  are  footing  con- 
tractors' lobbying  costs  is  not  known.  But  these  audits  reveal 
a  total  of  more  than  $2  million  in  lobbying-related  costs 
questioned  by  auditors  during  1974  and  1975  for  these  ten 
contractors  Tlierc  arc  hundreds  of  defense  contractors.  Of 
the  top  100.  67  have  Washington  offices.  So  simple  mathe- 
matical calculations  indicate  the  grand  total  could  be  many 
millions. 

Despite  the  fact  that  Dcferwe  Department  auditors 
strongly  oppose  contractor*  charging  of  lobbying  costs  to 
taxpayers,  it  is  unlikely  the  practice  will  be  discontinued 
because  the  powerful  defense  contractors  have  vigorously 
opposed  any  attempts  to  prohibit  this  practice. 

The  audits  were  kicked  off  by  the  highly  publicized 
revelations  in  1975  that  some  defense  contractors,  Rockwell 
and  Northrop  Corp..  in  pariicular.  had  entertained  military 
and  congressional  personnel  with  parties  at  hunting  Icxdges 
on  the  Maryland  shore,  goose  hunts,  rides  on  corporate  jets 
and  yachts,  and  football  tickets. 

During  hearmgs  held  in  1976  by  Proxmirc's  aggressive 
Committee  on  Joint  Defense  Production,  the  Defense  De- 
partment announced  it  was  auditing  the  Washington  offices 
of  several  contractors  to  determine  if  the  costs  of  any  of 
this  lavish  eniertammcnt  were  being  charged  to  the  tax- 
payers And  that's  the  last  the  public  heard  of  the  audits 
until  their  release  ro  Common  Cause 

Classic  Waste ' 

If  the  Marx  Brothers,  themselves,  had  dccrded  to  make  a 
film  about  defense  contraitors.  ihey  probably  wouldn't 
have  come  up  with  more  classic  examples  of  waste  than 
those  found  by  the  contract  auditors 

•  Raytheon  claimed  the  costs  of  lodging,  meals,  and 
guides  for  goosehunts  in  the  Maryland  area  for  company 
employees  and  unidentified  guests, 

•  General  Dynamics  wanted  the  taxpayers  to  foot  the  bill 
for  F- 16  tie  Ucs 

•  Hughes  Aircraft  claimed  some  costs  for  a  condominium 
in  the  Shoreham  (an  exclusive  Washington  apartment  house) 
The  costs  represented  depreciation,  garage  maintenance, 
maid  service  and  other  expenses  related  to  the  condominium 
purchased  in  1972.  Also  claimed  were  entertainment  sup- 
plies and  services  which  included  silverware,  linens,  bar- 
tender, reception  and  limousine  services  as  well  as  decora- 
uons  and  furnishings  for  a  "sky  suite'  at  the  Capital  Center 
(a  sports  arena) 

•  Lockheed  Aircraft  charged  off  travel  expenses  to  the 
Farnborough  and  Paris  Air  shows,  including  first  class  air 
fare  and  wives'  travel  costs 

•  Rockwell  Corp  claimed  the  bill  for  100  prints  of  the  fdm, 
•'The  Threat.  What  Cjn  One  Do?"  The  auditois  felt  the  film 

'furthers  the  image  of  the  B- 1  bomber  programs  It  appean 


the  films  are  being  shown  to  the  public  and  Memben  of 
Congress  We  question  the  costs  because  they  represent  cf 
fort  designed  to  influence  legislation  The  contractor  does 
not  concur.  It  maintains  this  is  public  relations  effort. " 

(  "Public  relations  "  costs,  it  should  be  noted,  are  con- 
sidered legitimate  expenses  to  charge  to  government  con- 
tracts ) 

The  Defense  Contract  Audit  Agency,  which  plays  an  ad- 
visory role  in  negotiating  contracts,  allocating  costs,  and 
seeing  that  terms  of  contracts  have  been  met,  questioned 
the  legitimacy  of  not  only  more  than  $2  milbon  in  lobbying- 
related  costs  but  more  than  $2.5  million  in  entertainment 
expenses  as  well  These  touls  do  not  include  the  more  than 
$2  million  which  the  contractors  originally  charged,  but  vol- 
untarily deleted,  during  the  audit  negotiations  Further- 
more, all  of  the  totals  are  probably  much  higher,  but 
auditors  repeatedly  said  that  most  of  the  contractors  refused 
to  let  them  see  the  proper  records  to  verify  costs. 

A  Pentagon  official,  John  Kendig,  deputy  director  for 
cost,  pricing  and  finance,  says  "it  is  reasonable  to  assume" 
that  not  all  of  these  costs  were  eventually  paid  by  the  govern- 
ment As  part  of  the  overhead,  he  says,  some  of  these  costs 
may  have  been  eventually  allocated  to  a  company's  com- 
mercial divisions  as  well. 

However,  Christopher  Paine,  a  staff  assisunt  for  arms 
control  at  the  Federation  of  American  Scientists,  maintains 
that  defense  contraclon  try  to  put  as  many  of  their  total  ex- 
penses as  they  can  into  government  overhead.  "They  all  do 
It  They  think,  if  you  can  get  the  government  to  pay  for  it, 
why  not?" 

While  the  government  explicitly  forbids  federal  em- 
ployees  from  using  taxpayers'  money  to  engage  in  lobbying, 
there  is  no  specific  regulation  prohibiting  contractors  from 
charging  lobbying  expenses  against  contracts  (There  are. 
however,  specific  regulations  prohibiting  contractois  from 
charging  entertainment  and  some  advertising  expenses. ") 

However,  in  lieu  of  a  specific  lobbying  cost  principle,  the 
auditors  could  question  the  costs  on  such  bases  as  "reason- 
ableness" or  appropriateness  and  aggressively  did  so,  touch- 
ing off  a  several-year  debate  in  the  defense  community 
about  the  validity  ot  contractors  charging  such  expenses  to 
their  overhead 

In  response  to  these  audits,  the  Pentagon  tightened  its 
conflict  of  interest  standards  and  most  observers  agree  the 
lavish  entertainment  has  been  kept  to  a  minimum.  To  ad- 
dress the  lobbying  costs,  the  Pentagon  spent  several  years 
trying  to  come  up  with  a  definition  of  lobbying  which 
would  outlaw  such  costs  being  charged  to  the  government 

The  effort  was  abandoned,  however,  in  June  1980 
because  officials  say  it  was  too  hard  to  define  lobbying. 

The  audits,  which  give  an  exclusive,  inside  glimpse  of  the 
kinds  of  costs  contractors  expected  the  government  to  bear, 
also  give  an  indication  of  the  magnitude  of  the  lobbying  ef- 
fort being  made  in  the  Washington  offices,  the  nerve  center 
of  contractors'  selling  efforts.  The  audits  also  reveal: 

•  Defense  contractors  are  spending  large  sums  of  money 
to  lobby  for  their  weapons  and  are  reponing  only  a  fraction 
of  these  costs  under  the  loophole-ridden  1946  Federal 
Regulation  of  Lobbying  Act.  In  1974-75.  for  example,  the 
DCAA  questioned  more  than  $2  million  as  possible  lob- 
bying expenses. 

This  total  does  not  include  those  amounts  which  the  con- 
tractors voluntarily  did  not  charge  to  the  government,  so  the 
actual  amounts  spent  on  lobbying  are  not  known  In  those 
same  years,  only  three  of  these  10  companies  had  registered 
lobbyists  and  they  reported  spending  only  $89,251.20. 


'An  official  says  thai  when  contractors  were  qufslionccl  about  expenses 
thev  charged  which  were  clearly  related  to  enteruinment.  they  would  just 
sa>  they  (1  made  a    'mistakr 
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Several  defense  contncton  charged  to  government  contracts  the  costs  of  memberships  io 
Washington -irca  country  clubs  such  as  the  Bethesda  Country  Club,  the  Washington  Golf  atKl 
Country  Club  and  the  Army-Navy  Country  Club 


CC  Wins  Documents  After  Court  Battle 


The  audits  of  the  10  defense  contractois'  Washington 
oflTices  which  form  the  basis  of  this  story,  were  obtained 
by  Common  Cause  under  the  Freedom  of  Information 
Act  (FOIA).  After  the  Air  Force  refused  Common 
Cause's  1977  request  for  the  audits,  CC  went  to  court. 
The  audits  were  awarded  to  CC  in  January  of  this  year. 

In  court,  the  Air  Force  maintained  that  release  of  the 
audits  would  cause  competitive  injury  to  the  companies — 
in  other  words,  rival  contractors  would  be  able  to  learn 
about  the  stajffing  and  funding  of  the  companies' 
Washington  offices  and  somehow  use  this  information  to 
their  own  advantage.  But  testimony  revealed  most  of  the 
companies  already  knew  about  the  workings  of  their 
rivals'  Washington  offices. 

Another  claim  made  was  that  the  alleged 
"mislabelling"  of  certain  contractor  expenses  as  lob- 
bying and  entertainment  coso  by  the  Defense  Contract 
Auditing  Agency  (DCAA)  would  harm  the  companies  in 
the  public's  eye  and  would  thus  diminish  their  overall 
sales,  because  adverse  public  opinion  would  cause 
Congress  to  refuse  to  appropriate  funds  for  defense  con- 
tracts awarded  to  these  companies. 


To  support  their  claims,  the  Air  Force  submitted  af- 
fidavits from  high-level  officials  from  each  of  the  10 
companies.  "Since  these  officials  were  based  all  around 
the  country,  it  would  have  proven  difficult  and  very 
costly  for  our  staff  attorneys  to  cross  examine  them, ' '  says 
Ellen  Block,  Common  Cause  associate  general  counsel. 

"Instead,"  says  Block,  "we  drew  upon  the  services  of 
volunteer  lawyers  in  California,  St.  Louis,  Seattle  and 
Minneapolis  to  take  the  depositions  of  the  compaoies' 
witnesses.  These  depositions  were  key  to  winning  liie  case 
because  the  testimony  brought  out  on  cross  examitution 
clearly  contradicted  the  claims  made  by  the  Air  Force. ' ' 

In  making  the  case,  the  Air  Force  relied  on  a  provision 
of  the  Freedom  of  Informauon  Act  which  allows  the 
government  to  withhold  business  data  only  if  its  release 
would  be  likely  to  cause  substantial  competitive  injuiy  to 
the  business  wnich  supplied  the  data. 

During  recent  hearings  on  a  proposed  revision  of  the 
FOIA,  this  section  was  attacked  by  the  business  com- 
munity. Opponents  want  to  revise  the  law  to  prohibit  the 
goveriunent  from  releasing  anv  document  that  a  com- 
pany would  not  be  willing  to  release. 


18        Conunon  Cause     August  1981 


177 


•  The  auditors'  inquirin  met  a  consistent  pattern  of 
stonewalling.  In  audit  after  audit,  the  auditors  noted,  as  in 
the  case  of  Martin  Marietta.  "The  scope  of  our  review  was 
severely  restricted  .  This  prevented  the  full  application  of 
generally-accepted  auditing  sundards  and  tests  of  account- 
ing records  which  would  ordinarily  be  done. " 

In  the  audit  of  Hughes  Aircraft,  the  auditor  wrote:  "The 
contractor  imposed  ngid  conditions  under  which  we  were 
allcnved  to  interview  its  personnel.  It  required  the  corporate 
marketing  vice  president  to  be  present  at  each  interview  and 
a  contractor  stenographer  to  record  the  entire  interview.  The 
contractor  refused  to  answer  any  questions  on  details  or  ac- 
tivities relating  to  unclaimed  costs. 

"It  also  would  not  permit  questions  relating  to  an  apan- 
roent  which  the  contractor  owns  and  maintains  in  the 
Washington  area.  We  advised  the  vice  president  that  the 
cost  of  this  apartment  had  been  claimed  by  the  contractor  in 
its  1972,  1973,  and  1974  overhead  claims 

"Nevertheless,  the  contractor  requested  that  the  auditor 
not  ask  any  further  questions  about  it  siiKe  most  of  the  em- 
ployees were  not  even  aware  of  its  existence  ..."  Moreover, 
the  lack  of  time  or  activity  records,  denial  of  access  to 
documenution,  and  restrictions  imposed  by  the  contractor 
during  our  review  prevented  us  from  reaching  an 
unqualified  opinion  on  the  allowability  of  costs  not  other- 
wise specifically  questioned. " 

While  theoreucally,  the  auditors  should  have  access  to  all 
necessary  records,  audit  officials  say  the  contractors 
vehemendy  dispute  what  records  are  really  ' '  necessary. ' '  An 
intransigent  contractor  can  keep  such  disputes  in  the  courts 
for  years. 

•  The  interdependent  relationship  between  defense  con- 
tractors. Congress  and  the  executive  branch  brings  contrac- 
tors "so  close  to  government  that  they  not  only  carry  out 
military  policy,  but  often  create  it,"  says  Gordon  Adams  of 
the  CoutKi!  on  Economic  Prioriues  (a  public  interest  group 
based  in  New  York  City)  who  just  released  an  invesdgaaon 
of  the  politics  of  defense  contracting.  The  Iron  Tnangle. 

This  "triangle"  is  formed.  Adams  says,  "by  the  powerful 
flow  of  people  and  money"  moving  "between  the  defense 
contractors,  the  executive  branch  and  Congress." 

Explains  Adams,  "Once  molded,  the  triangle  sets  with 
the  ngidity  of  iron  The  three  participants  exert  strenuous 
efforts  to  keep  isolated  and  protected  from  outside  points  of 
view.  In  time,  they  become  nnwitting  victims  of  tneir  own 
isolation,  convinced  that  they  are  acting  not  only  in  their 
own  but  in  the  public  interest. " 

Contributing  to  this  is  a  practice  frequendy  called  the 
"revolving  door. " 

For  example.  Dale  Babione,  former  director  of  contracts 
and  system  acquisition  at  the  Department  of  Defense,  joined 
the  Boeing  Company  as  the  director  of  government  business 
relations  in  1979  during  the  attempt  to  define  a  lobbying 
principle. 

The  flow  of  personnel  among  the  points  on  the  triangle 
"creates  a  community  of  shared  assumptions  about  policy 
issues  and  developments, ' '  Gordon  Adams  concludes. 

The  Washington  Offices 

For  a  number  of  defense  contractors,  the  U.S.  govern- 
ment is  one  of  their  largest  clients.  It's  the  job  rf  their 
Washington  offices  to  grease  the  connections  and  ease  the 
way  for  the  multibillion  dollar  sales. 

"Our  business  base  is  sustained  in  Washington,"  Richard 
Cook,  a  deputy  assistant  for  congressional  relations  to 
Richard  Nixon  who  now  heads  the  Washington  office  of 
Lockheed  Aircraft  Corp.  told  the  Nationai JoumaJ .  (In  the 
early  70s,  Lockheed,  the  Chrysler  of  the  defense  industry, 
got  a  federal  loan  guarantee  to  keep  it  afloat.) 

To  sustain  the  business  base,  contractors  "must  succeed 


in  the  influeiKe  business, ' '  says  Adams. 

Contractors  do  not  consider  the  efforts  of  most  of  those  in 
their  Washington  offices  "lobbying,"  although  most  would 
probably  agree  that  some  of  what  they  do  is  "lobbying," 
which  is  pcifecdv  legal.  Some  of  the  remaining  activities 
they  consider  to  be  "legislative  liaison"  which  means  pro- 
viding information  to  Congress  and  to  the  executive  rather 
than  exerting  pressure.  Most  apparently  consider  both  of 
these  activines  legitimate  overhead  expenses  which  are 
routinely  passed  onto  government  contracts. 

But  during  these  audits,  the  Defense  Contract  Audit 
Agency  made  a  distinction  between  the  two.  They  felt  nuny 
of  the  Washington  office  employees  were  engaged  in  "lob- 
bying" ("influencing  legislation"),  activities  they  felt 
should  not  be  charged  against  government  contracts.  They 
therefore  questioned  whether  more  than  $2  million  charged 
against  government  contracts  should  be  allowed,  em- 
phasizing the  totals  could  be  much  higher  but  the  contrac- 
tors refused  to  give  them  the  documentation  they  needed  to 
make  the  determination 

In  questioning  lobbying-related  case,  the  auditors 
usually  iiKluded  this  notation,  "We  found  no  recognizable 
benefit  to  government  contracts  since  the  Department  of 
Defense  and  other  executive  ageiKies  make  determinations 
of  policy  and  program  needs,  and  justify  their  own 
requirements  for  appropriations. 

'Attempts  by  contractors  to  influence  legislation 
favoring  procurement  of  their  produce  can  be  inimical  to 
DOD  policies  as  well  as  requirement  determinations. " 

One  company,  Martin  Marietta  (one  of  only  two  contrac- 
tors who  would  answer  any  questions  for  this  stoiy)  main- 
tains that  the  company  does  not  lobby  and  therefore  does 
not  have  any  lobbying  expenses. 

But  the  DCAA  did  not  concur:  it  questioned  a  total  of 
approximately  $300,000  in  lobbying  expenses  for  Martin 
Marietta,  including  salaries  of  several  staff  members.  For  ex- 
ample, the  DCAA  found  that  K  K.  Bigelcrw,  the  director  of 
Washington  Relations,  maintains  contacts  with  government 
personnel  to  solve  problems  and  makes  appointments  for 
company  officials  to  meet  with  government  representatives. 

"Mr  Bigelow  follows  issues  in  Congress  that  affect  the 
company  in  the  areas  of  tax  reform,  energy,  and  pollution 
control.  He  builds  rapport  with  congressmen  from  the  35 
states  in  which  Martin  has  divisions  and  solicits  Martin 
Marietta  employees  for  campaign  contributions.  In  our 
opinion,  these  activities  are  concerned  with  influencing 
legislation  and  are  unallowable  .  .  ." 

Moreover,  "a  review  of  Mr  Bigelow's  travel  expense 
reports  indicate  extensive  entertainment  at  home,  the 
Congressional  Country  Club,  Kennedy  Center,  and 
numerous  Washington  resuurants  In  most  cases,  there  is 
no  record  of  who  participated  in  this  entertainment.  We  have 
questioned  Mr  Bigelow's  salary,  his  secretary's  salary,  the 
costs  of  the  chauffeur's  suppon,  fringe  benefit?,  travel  and 
related  expenses." 

It  is  clear  from  reading  the  audits  that  the  DCAA  does 
not  believe  the  taxpayers  should  be  picking  up  lobbying 
costs.  Fred  Newman,  then  head  of  the  DCAA,  now  with  a 
private  firm,  says  he  does  not  think  such  costs  are  legitimate 
expenses;  the  current  head,  Charles  Surrett,  agrees  But  the 
DCAA  has  only  an  advisory  role;  the  contracting  officers 
make  the  final  decisions.  (A  contracting  officer  is  the  person 
at  the  Pentagon  who  has  overall  responsibility  for  an  indivi- 
dual contract.  This  person  momtors  the  defense  contractor's 
performarKe  and  makes  final  determiiutions  about  costs.) 

So  in  this  case,  what  the  DCAA  thinks  does  not  count. 

No  one  has  come  right  out  and  said  it,  but  the  Defense 
Contract  Audit  Agency  must  have  really  put  the  Pentagon 
brass  on  the  spot  by  boldly  quesuoning  what  appeared  to 
the  auditors  to  be  lobbying  expenses. 


August  1981     CommonCause 


178 


After  the  audits  were  completed,  the  Pentagon,  apparent- 
ly displeased  with  the  first  audits,  handed  the  DCAA  a  set 
of  guidelines  to  follow  in  questioning  which  costs  were  valid 
and  told  them  to  do  the  audits  over  again. 

Not  surprisingly,  the  amounts  of  costs  questioned  were 
significantly  reduced.  (As  part  of  the  documents  released  to 
Common  Cause,  the  Air  Force  sent  several  but  not  all  final 
audits  which  showed  significant  reductions  in  "costs  ques- 
tioned." However,  an  exact  analysis  is  not  possible  because 
significant  portions  of  the  firul  audits  arc  whited  out.) 

In  fact.  It  seems  clear  from  a  memo,  obtained  by  Com- 
mon Cause,  which  Charles  Starrett,  then  deputy  director  of 
the  DCAA  (now  director)  wrote  to  the  deputy  assistant  secre- 
tary of  defense  (acquisition),  that  the  Pentagon  knew 
full  well  that  some  glaring  costs  would  not  be  questioned  as 
a  result  of  their  "guidance." 

Starren  used  examples  from  the  audits  of  Rockwell's 
Washington  office  as  well  as  an^  audit  of  Rockwell's  B-1  divi- 
sion (which  was  not  provided  to  CC) . 

These  are  some  of  the  expenses  charged  by  Rockwell  to  its 
overhead  account  which  Surrett  said  the  auditors  probably 
would  not  be  able  to  question  as  a  result  of  the  Pentagon's 
new  instructions  about  which  costs  the  auditors  could 
question: 

•  $10,000  paid  a  subcontractor  for  a  study  on  the  impact 
of  the  B-1  program  on  the  U.S.  economy.  The  study  was 
used  in  preparing  white  papers  designed  to  influence  B-1 
legislation. 

•  The  total  costs  of  a  military  relations  function  in  which 
the  director  provided  material  to  editors,  publishers  and 
reporters  in  several  states  to  elicit  articles  favorable  to  the  B- 
l  and  made  presentations  to  government  and  contractor 
personnel  throughout  the  country. 

•  The  development  of  a  speakers'  bureau  on  behalf  of  the 
B-1. 

•  Several  films  prepared  to  develop  positive  support  for 
the  B- 1  and  other  defense  programs. 


Trying  To  Define  "Lobbying" 

While  the  contractors'  Washington  office  audits  were 
never  publicly  released,  Proxmire  and  his  staff  apparently 
got  a  peek  and  he  took  to  the  Senate  floor  in  1977,  dertund- 
ing  that  lobbying  costs  n(*  be  charged  against  government 
contracts. 

Said  Proxmire,  "The  current  practice  sets  up  a  vicious  cir- 
cle. Contractors  get  generous  allotments  from  the  govern- 
ment to  produce  weaj)ons  systems.  But  rather  than  using 
all  of  it  for  producuon  of  these  weapons  systems,  they 
siphon  some  rf  it  off  to  lobby  for  even  more  money  .  .  . 

"There  is  .fnough  favoritism  and  behind-the-scenes  in- 
fluence on  large  defense  contracts  without  the  added  insult 
of  having  the  taxpayer  pay  for  the  bill. " 

In  an  apparent  attempt  to  pacifti  Proxmire,  the  procure- 
ment officials  asked  the  DAR  (Defense  Acquisition  Regula- 
tions) Council,  which  writes  the  regulations  used  in  defense 
contracting,  to  try  to  come  up  with  a  lobbying  cost  priiKipIe. 
They  did  so,  defining  lobbying  this  way:  "Lobbying  is 
defined  as  •'"y  activity  or  communication  which  is  intended 
or  d:  signed  to  directly  influence  members,  their  staffs  or 
committee  staffs  of  any  federal,  state,  local  or  foreign 
government  legislative  body  to  favor  or  oppose  pending, 
proposed  or  existing  Icgislauon.  Lobbying  activity  includes 
out  is  not  limited  to  personal  discussions  or  confereiKes,  ad- 
vertisements, telegrams,  telephone  communications,  letters 
and  the  like,  and  the  direcdy  associated  costs  related 
thereto. ' ' 

"Legislative  liaison"  activities  such  as  attendance  at 
commmce     hearings     or    mccdngs    with    congressional 


rcpresentarives  at  their  invitation  and  gathering  informadon 
regarding  pending  legislation  were  not  incLdcd  in  the 
definiuon. 

The  definiuon  was  circulated  for  conunent  throughout 
the  industry  and  other  government  agencies  (the  govern- 
ment does  not  have  a  lobbying  priiKiple  for  other  agen- 
cies' contractors  either  and  was  proposing  to  use  the  one  the 
Defense  Department  wrote). 

An  inch-thick  stack  of  paperwork  was  generated.  Com- 
mon Cause  obtained  this  correspondence  too,  under  a 
Freedom  of  Informadon  Act  request.  Most  government 
agencies  which  responded  enthusiasdcally  supported  a  lob- 
bying cost  pnnciple,  agteeing  that  it  was  inappropriate  for 
the  govertunent  to  foot  such  costs.  Several  emphasized  that 
the  contractors  should  be  required  to  maintain  the 
documenration  to  prove  the  validity  of  their  claims. 


"They  (the  con- 
tractois)  aie  perfectly 
free  to  q>eak  all  they 
want.  They  can  lobby  to 
their  heart's  content. 
But  to  charge  the  cost 
of  all  that  to  the 
taxpayer  is  really  adding 
insult  to  injury." 

Sen.  Wiltum  Proxmilr 

A  number  of  industry  representatives,  however, 
vehemendy  opposed  the  principle.  None  of  the  contractors 
direcdy  involved  in  the  audits  responded  but  another  con- 
tractor. United  Technologies,  said  the  principle  would, 
among  other  things,  impose  burdensome  paperwork. 

The  chairman  of  the  American  Bar  Association's  section 
of  Public  Contract  Law,  contended  the  "lobbying  principle 
would  inhibit  commercial  organizations  from  exercising 
their  First  Amendment  constimtional  rights."  an  argument 
frequendy  made  by  the  defense  community. 

Counters  Proxmire.  "They're  perfectly  free  to  speak  all 
they  want.  They  can  lobby  to  their  hean's  content.  But  to 
charge  the  cost  of  all  that  to  the  taxpayer  is  really  adding  in- 
sult to  injury.  It's  a  real  loser  for  the  taxpayer;  there's  no 
way  the  taxpayer  can  win. 

But  after  Proxmitc's  spotlight  had  faded  and  three  and  a 
half  yean  had  passed,  Dale  Church,  then  deputy  undersec- 
retary of  defense  for  acquisition  policy,  made  the  decision  in 
June  1980  to  reject  the  proposed  lobbying  principle. 

John  Kendig,  now  deputy  director  for  cost,  pricing  and 
finance  at  the  Penagon,  says  the  Pentagon  dropped  the 
proposed  lobbying  principle  because  "we  really  couldn't 
get  a  consensus  on  what  constituted  lobbying  .  .  .  It's  very 
difficult.  What  is  lobbying?  Is  a  contractor  lobbying  if  he 
goes  over  and  speaks  to  a  congressman?  He  may  or  may  not 

But  Proxmire  scof&  at  that  explanation.  "That's  absurd. 
It's  easy  to  find  a  definition  for  lobbying.  It  would  be  hard 
to  find  any  definition  that's  acceptable  to  evtryoite.  You 
can't  fitxl  a  definition  of  'cat'  that's  acceptable  to 
everjone. 

Kendig,  who  had  a  say,  although  not  the  final  say,  in  the 
attempt  to  develop  a  lobbying  cost  principle,  personally 
thinks  lobbying  should  be  considered  a  normal  business  ex- 
pense that  the  government  should  absorb,  although  he  con- 
cedes that  the  government  has  declared  other  "normal 
business  expenses"  such  as  entertainment  and  advertising 
unallowable. 
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The  DAR  council  disagreed  with  Kcndig.  According  to  a 
memorandum  obtained  by  Common  Cause,  the  council 
concluded  that  "most  defense  contract  dollars  are  on  con- 
aacB  under  which  contractors  are  able  to  recover  costs.  Ex- 
penditures for  lobbying  would  therefore  be  passed  through 
to  the  govenunent. 

"By  contrast  firms  in  the  private  sector  are  usually 
operating  in  a  competitive  market.  In  this  situation,  any  ex- 
penditure for  lobbying  would  reduce  profit.  We  believe 
defense  corapatues  should  be  put  on  the  same  footing. 

Gordon  Adams  says  even  if  lobbying  were  a  routiiK  busi- 
ness expense  reflected  in  the  cost  of  products  such  as  shoes 
or  cars,  lobbying  expenses  spent  to  sell  weapons  should  not 
be  included  in  the  costs  of  those  weapons.  "The  tax- 
payer, who  is  the  ultimate  consumer,  is  not  really  in  a 
position  to  vote  with  his  wallet  the  way  he  can  on  an 
automobile.  It's  very  hard  for  the  taxpayer  not  to  buy  and 
it's  very  hard  for  the  taxpayer  to  make  the  argument  that 
counters  the  impact  of  tne  lobbying  in  Washington  that 
leads  to  the  decision  to  buy  ..." 

Fred  Newman,  the  former  head  of  the  DCAA,  says  the 
proposed  principle  was  dropped  because  the  "procurement 
people  feu  the  seeping  of  records  was  too  onertxis  and  too 
costly  for  the  contractor."  But  Newman  says  if  the  contrac- 
tors think  such  a  principle  would  be  "  too  administrariveljr 
costly,  then  maybe  theyshouldn'tpassonaoy  of  the  costs. ' 

Newman  says  "undoubtedly"  there  was  "considerable 
pressure"  placed  on  Pentagon  officials  by  the  contractors. 

Proiraire  attributes  the  failure  to  the  "revolving  door." 
"The  difficulty  is  that  both  the  Congress  and  especially  the 
executive  are  very,  very  heavily  lobbied.  There  are  people  in 
the  executive  who  are  dealing  with  the  military  and  the 
contractors  who,  in  many  cases,  are  going  back  to  work  for 
the  same  contractors  they  dealt  with. 

"And  then  they  may  come  down  and  work  in  the  Defense 
Department  as  a  civilian  procurement  official.  Therefore, 
you  hive  an  atmosphere  in  which  these  people  serve  their 
continuing  conflict  of  interest.  That's  why  I  think  the 
regulation  has  not  been  promulgated  ..." 

When  it  became  clear  the  Defense  Department  was  not 
going  to  establish  a  lobbying  cost  principle,  Proxmire  turn- 
ed to  the  Office  of  Federal  Procurement  Policy  (OFPP)  in 
the  White  House  Office  of  Management  and  Budget.  He 
suggested  such  a  cost  princi]f)le  be  incorporated  into  govern- 
ment-wide procurement  regulations.  Again  a  stone  wall. 
Karen  Hastie  Williams,  administrator  of  OFPP  under  Car- 
ter, wrote  that  she  was  "inclined  to  agree  with  the  Depart- 
ment ctf  Defense's  view  that  its  present  cost  principles  and 
audit  guidelines  are  adequate  to  preclude  the  reirnburse- 
ment  of  costs  specifically  identifiable  with  lobbying  ac- 
tivities. ' '         % 

But  some  DCAA  officuls  say  that  without  a  specific  prin- 
ciple, it  is  very  unlikely  that  many  of  the  lobbying  costs 
they  question  will  be  upheld  in  negotiations  when  contrac- 
tors and  Pentagon  contracting  officers  discuss  the  bills. 

Williams  suggested  that  if  Proxmire  wanted  a  principle  so 
badly,  be  should  legislate  one. 

"Why  doesn't  he  (Proxmire)  pass  legislation?"  asks  Dale 
Babione,  the  former  director  of  contracts  and  systeins  acqui- 
sition at  the  Department  of  Defense,  who  is  now  director  of 
fovemment  btisiness  rehtions  for  the  Boeing  Company, 
abione,  by  the  way,  was  involved  in  the  discussion  over 
developing  a  lobbying  cost  principle. 

Concludes  Babione.  "Because  he  can't  get  anyone  to 
agree  with  him.  The  fact  that  somebody  feels  strongly  about 
something  doesn't  make  it  so.  It  just  means  he  feels  strongly 
about  it.  This  is  a  democratic  country,  and  if  everyone  feels 
the  law  should  be  changed,  then  why  don't  they  change 
it?" 


The  Loophole-Ridden  Law 

While  there  may  have  been  no  attempt  to  pass  legislation 
outlawing  lobbying  costs  charged  to  govertunent  contracts, 
there  have  been  a  number  of  unsuccessful  attempts  to 
strengthen  the  1946  lobby  disclosure  law. 

Both  contractors  and  government  officials  have  said  that 
they  base  their  definition  of  lobbying  on  the  1946  law  which 
they  interpret  as  saying  a  person  or  company  does  not  have 
to  register  unless  their  '  'pi'iriciplc  purp':>se' '  is  to  lobby. 

Apparently  applying  that  rule  of  thumb  in  1974-75,  orJy 
three  of  the  companies  had  any  registered  lobbyists  or  ex- 
penditures; Boeing  ($33,840.85),  Lockheed  (»53,765), 
Rockwell  ($1,745  25).  Yet  DCAA  auditois  questioried 
many  times  more  than  those  amounts  as  probable  lobbying 
costs.  (A  spot  check  of  1980  disclosure  forms  by  these  com- 
panies show  no  significant  improvement  in  reporting  ) 

Dunng  the  Boeing  audit,  the  DCAA  questioned  the 
salaries  and  benefits  oif  five  corporate  employees  whom  the 
auditois  felt  were  involved  in  lobbying.  In  fact,  the  auditon 
said  rwo  of  the  employees  told  them  that  "100  percent  of 
their  work  is  spent  on  lobbying,  either  talking  direcdy  to 
congressmen  or  their  staf^  or  obtaining  infomution  to  sup- 
port company  positions . ' ' 

Boeing,  however,  vigorously  disagreed.  Peter  Bush,  a 
spokesman  for  Boeing,  says  tne  two  employees  say  they 
couldn't  possibly  have  told  the  auditors  they  spent  most  cf 
their  time  lobbying. 

As  evidence.  Bush  says,  the  lobbying  reports  these  em- 
ployees filed  with  Congress  under  the  1946  lobbying  law 

show  only  5  to  10  percent  of  their  time"  was  spent  lob- 
bying. 

"Look  at  their  lobbying  reports?"  says  Gordon  Adams  in 
astonishment.  "That's  an  answer?  You've  got  to  be  kid- 
ding. . 

"Sure,  given  a  statute  that  is  nddled  like  swiss  cheese,  it  s 
very  easy  for  someone  to  waltz  down  there  and  say  that  they 
spent  five  percent  of  their  time  lobbying.  Who's  going  to 
follow  that  up?  Who  audits  that  claim?  Nobody." 

The  defense  industry,  of  course,  is  not  the  only  one  which 
interprets  the  lobby  disclosure  law  narrowly  Because  there 
are  numerous  loopholes,  and  no  enforcement  of  the  law, 
thousands  of  lobbyists  are  not  registered  and  hundreds  of 
millions  of  dollars  spent  on  lobbying  are  not  reported. 


Rockwell  Corp  claimed  ihe  bill  for  100  prino  rf rhe  film,  ""The  Thitii. 
What  Can  Oik  Do?"  The  audiron  fclr  the  film  "furthers  the  image  of  the 
B-1  bomber  programs.  It  appears  the  films  are  bemg  shown  to  the  public 
and  Members  of  Congress,  We  aueslion  the  costs  because  they  represent 
effon  designed  to  influence  IcgisIatioD,  The  cooaaclor  does  not  coocui.  It 
nuinoins  this  is  public  rclauons  effort. 
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In  his  analysis  of  the  politics  of  defense  conuactiag, 
Adams  not  surprisingly  concludes  that  one  of  the  steps  that 
needs  to  be  taken  to  '  pty  open  the  iron  triangle  of  defense 
policy  and  weapons  procurement' '  s  (cfonnins  the  loophole- 
ridden  lobby  clisclosurc  act.  Common  Cause  has  worked  for 
years  for  a  more  comprehensive  law. 

Why  is  a  stronger  law  needed?  What  diffcrrnce  does  it 
make  to  the  pubuc  whether  the  defense  or  any  other  in- 
dustry spends  $5  or  $5  million  lobbying?  After  all,  lobbying 
is  petfecdy  legal.  What  difference  does  it  make  whether  an 
indiTidual  spends  all  of  his  time  or  pan  of  his  time  lob- 
bying? 


Says  Adams,  "I  think  the  most  conviiKing  argument  for 
revision  is  that  the  public  has  no  idea  of  the  magnitude  of 
the  activities  of  special  interests  in  Washington.  And 
current  disclosure  and  reporting  requirements  give  them  no 
way  to  even  begin  to  guess  at  the  magnitude  of  the  effort. 
The  closest  we  can  get  are  those  DCAA  audits. 

"My  huiKh  is  that  corporations  and  trade  associations 
related  to  industry  have  massive  resources  that  they  can 
bring  to  bear  (on  the  political  process)  which  far  outweigh 
those  of  smaller  special  interests  or  those  of  the  public  at 
large  to  present  their  cases.  Until  we  have  that  data,  what  do 
we  do?  Throw  up  our  hands  and  say  it  doesn't  make  a  dif- 
feretKe?  It  obviously  makes  a  difference."  • 


Audit  Follow  Up 


Were  any  of  the  miUions  of  dollars  of  lobbying,  enter- 
tainment and  other  costs  questioned  by  tnc  Defense 
Contract  Audit  Agency  (DCAA)  eventually  paid  by  the 
contractors? 

We  don't  know.  The  DCAA  acts  only  as  a  fitutKial 
advisor  to  Defense  Department  contracting  officers  who 
sit  down  with  the  contractors  to  determine  which  of  the 
questioned  costs  will  be  allowed.  The  DCAA's  audit  find- 
ings are  in  no  way  binding.  And.  of  course,  the  results 
of  the  negotiations  between  the  contractors  and  the  con- 
tracting OTicers  are  not  made  public. 

But  a  study  of  the  DCAA  by  the  General  Accounting 
Office  fGAO).  the  government's  watchdog,  gives  a  clue 
as  to  wnat  nuy  have  happened.  The  GAO  pointed  out 
that  the  contracting  officers  do  not  always  use  the  find- 
ings of  the  DCAA  and  that  disagreements  between 
DCAA  and  contracting  officers  are  rarely  reported  to 
higher  officials.  The  contracting  officer  has  the  final  say. 

Moreover,  contracting  officers  rarely  report  the  results 
of  their  negotiations  to  the  auditors,  GAO  found.  Elmer 
Staats.  former  comptroller  general  of  the  U.S..  told  a 
House  committee  hearing  that '  'morale  is  low  at  DCAA. 
They  need  assurance  their  findings  will  have  an  impact. 

Trie  failure  of  agencies  throughout  government  to 
follow  up  and  resolve  audit  findings  is,  in  the  words  of 
one  GAO  official,  "a  national  scandal." 

After  much  pressure,  the  Defense  Department  came 
up  with  a  process  for  tracking  the  results  of  audits,  but 
did  not  include  DCAA  audit  findings  in  that  process.  Af- 
ter pressure  from  Rep.  Jack  Brooks  (D-Tex.),  the  Depart- 
ment of  "Defense  (DOD)  came  up  with  a  proposed  plan 
to  follow  up  findings  at  DCAA.  Deputy  Secretary  of^De- 
fcnse  Frank  C.  Carmcci  told  a  subcomimnee  of  the  House 
Committee  on  Government  Operations  in  July  that  the 
Defense  Department  had  drafted  a  process  for  monitor- 
ing follow-up  action  on  conoact  audit  icpons,  including  a 
provision  for  resohting  significant  differences  between 
auditors  and  contracting  officers.  Carlucci  said  a  final  di- 
rective should  be  issued  by  the  end  of  Augwt. 

Critics  say  there  should  be  some  check  on  the  enor- 
mous power  d  the  contracting  officers  who  make  final 
decisions,  because  some  feel  contracting  officers  can 
become  advocates  of  the  weapons  they  are  responsible  for 
and,  therefore,  not  as  objective  as  tney  mignt  be  when 
negotiating  contract  cost  differences. 

John  Kcndig,  deputy  director  for  cost,  pricing  and 
finatKe  at  the  Pentagon,  says  such  a  generalization  is 
wrong  and  makes  him  '  'sick. ' ' 


Other  critics  feel  the  effectiveness  of  the  DCAA  could 
be  strengthened  if  the  DOD  had  an  Inspector  General 
(IG)  as  most  other  agencies  do. 

DOD  was  left  out  of  the  Inspector  General  Act  of  1978 
because  of  their  strong  objections  to  being  iiKhided.  One 
Capitol  Hill  aide  says  DOD  was  not  included  because  the 
sponsors  of  the  bill  feared  DOD's  anticipated  heavy  lob- 
bying against  the  act  would  have  killed  the  entire  act. 

But  Rep.  Brooks  does  not  give  up  easily.  His  bill  to  in- 
stitute an  IG  at  Defense  Tand  four  other  agencies  not 
covered  by  the  1978  act)  nas  passed  the  House  and  is 
pending  in  the  Senate. 

The  Defense  Department  opposed  the  House  bill  be- 
cause, DOD  General  Counsel  William  H.  Taft  IV 
testified,  an  autonomous  Inspector  General  "is  completely 
inconsistent  with  the  hieiarcnical  commander/subordinate 
relationship  that  is  at  the  hean  of  any  military  organiza- 
tion and  embodied  in  the  chain  of  command.  Thoc  pro- 
visions do  not  encourage  the  individual  to  work  with  the 
secretary  on  his  team. ' ' 

Asked  how  strenuously  the  Defense  Department  had 
lobbied  against  the  House  bill,  a  Capitol  Hill  aide 
replied,  "They  have  been  spending  only  slightly  more 
time  on  this  than  they  are  on  the  Russians  If  they  are  as 
aggressive  about  the  Russians  as  they  are  about  this,  then 
1  guess  we  can  sleep  nights. ' ' 

In  Senate  hearings,  Taft  said  the  Department  of  De- 
fense really  wants  an  Inspector  General,  but  they  want 
the  secretary  of  defense  to  have  the  power  to  veto  '  'any 
review  process  or  investigation  that  the  Inspector  GeneraJ 
may  imtiate  which  could  jeopardize  national  security." 
The  secretary  would  have  to  report  the  reasons  for  any 
veto  to  Congress.  The  Housi:  bill  does  not  provide  sucii 
"veto  power. " 

The  Defense  Department  also  opposes  inchiding  the 
DCAA  under  the  aegis  of  an  IG  because,  Taft  says, 
DCAA's  "priiKipal  mission  is  an  advisory  role  in  the 
acquisition  process,  not  oversight  of  DOD  operations." 

On  this  point  the  GAO  agrees  with  Defense.  But  the 
bill  which  passed  the  House  includes  the  DCAA  within 
the  purview  of  the  IG  because  some  sponsors  felt  it  would 
give  the  DCAA  more  clout. 

To  deflect  some  of  the  heavy  criticism  about  the  poten- 
tial for  finding  waste  in  DOD,  the  Defense  Department 
recently  created  the  position  of  assistant  to  the  secretary 
of  defense  for  review  and  oversight.  This  office  is  sup- 
posed to  advise  the  secretary  of  ways  to  combat  waste, 
fraud  and  abuse,  but  unlike  the  IG  proposed  by  the 
House,  this  position  is  not  independent  of  the  secretary. 
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perry  Corp.,  the  15  billion  a 
year  global  manufacturing  firm, 
wanted  to  help  correct  some 
common  misimpressions  about 
the  behavior  of  multinationals. 
Controversies  surrounding 
worker  rights,  product  safety  and  the  envi- 
ronment have  made  multinauonal  corpora- 
tions a  favonte  target  of  corporate  critics. 
Officials  at  Sperry  wanted  to  set  the  record 
straight. 

.S<5  Sperrv,  which  makes  electronics  equip- 
ment for  the  government's  defense  and 
space  progmms,  had  its  chief  executive  offi- 
cer get  on  the  phone  to  editors  from  some  of 
the  most  prestigioiis  publications  in  the  U.S 
and  abroad  He  called  to  personally  invite 
them  or  their  representatives  to  the  first  of 
three  symposia,  this  one  aimed  at  airing  a  top- 
k:  of  great  concern  to  Sperry  "The  Changing 
Environment  for  International  Enterprise. 

Twenty  speakei^,  including  George  Ball, 
former  U.S.  ambassador  to  the  United  Na- 
tions, joined  49  journalists  at  the  first  sym- 
posium, held  in  Rye,  NY  in  1977  The  jour- 
nalists-representing AP,  Reuters,  Forbes. 
The  New  York  Times.  The  Wall  Street  Jour- 
nal. Scientific  American.  The  Economist,  Le 
Monde  and  many  others — were  favored 
with  complete  transcriptions  of  the  sessions 
they  attended 

Next  Sperry  printed  up  a  20-page  booklet 
based  on  the  symposium  and  sent  it  off  to 
European  and  US  media  and  to  key  Sperry 
customers  Later  the  company  published 
the  full  proceedings  in  rwo  volumes,  en- 
closed them  in  a  heavy  cardboard  case,  clif>- 


ped  a  message  from  the  chairman  to  the  front 
and  mailed  1 0,000  copies  of  the  whole  busi- 
ness to  foreign  and  domestic  media;  foreign 
corporations,  universities  and  governments; 
chairmen  and  presidents  of  the  Fortune 
"  1,000'  ;  Members  of  Congress;  business 
schools  and  libraries 

In  the  wake  of  the  fust  successful  sympo- 
.siurn,  Sperry  hosted  a  second  in  1978 — this 
one  at  Sperry's  conference  center  in  St.  Paul 
de  Vence,  France — then  a  third,  again  in  Rye, 
in  1980 

As  PR  News,  an  indusU7  newsletter  that 
regularly  features  "case  studies"  of  success- 
ful PR  efforts,  later  reported,  all  this  hard 
work  and  attenuon  to  detail  paid  off— in 
"excellent  media  coverage  "  and  "greatly 
strengthened  contacts  with  top  level  edi- 
tors. " 

All  this  might  elicit  a  yawn  from  those  of 
us  who  didn't  get  a  chance  to  fly  to  France 
and  philosophize — if  it  weren't  for  a  trouble- 
some foomote  Sperry,  whith  does  a  por- 
tion of  its  business  with  the  government 
(23  5  percent  in  1983);  says  it  billed  the 
government  for  a  portion  of  the  sym- 
posia costs  as  part  of  its  "overhead 
expenses." 

Unfortunately,  neither  Sperry's  total  PR 
costs,  nor  the  portion  it  bills  to  the  govern- 
ment, is  a  matter  of  public  record  because  it 
is  considered  proprietary  information.  Did 
the  three  symposia  cost,  say,  hundreds  of 
thousands  of  dollars?  "We  prefer  to  keep 
budgets  to  ourselves, '"  says  Edward  Cheat- 
ham, director  of  corporate  public  relations 
for  Sperry. 
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Like  hundreds  of  tJiher  n)inpjnif> 
ihat  do  businesN  with  itic  I'entJmui, 
Sperr)  Ls  sinipK  rjkin)^  .nU  jiiiagi  ol  j 
longstanding IX iliL\  thji  jllowstoniiat 
tors  to  bill  the  go\crnnu  ni  tor  nuny  PR- 
related  ex|X'iiSL"s  No  one  know.s  Ixiw 
much  money  the  Pentagon—or  othei 
federal  agencies,  for  th;ii  matter— pay 
for  corpt^raie  puhlic  relations  cam- 
paigns 

However,  an  in\esiigaiion  by  (hm 
man  Cimsc . Magazine .  based  in  part  on 
documeni.s  obtained  under  the 
Freedom  of  Inlormation  Ait,  reveals 
that  o\er  the  years  taxpa\ ers  lia\  e  fK'cn 
fcxiung  the  bill  tor  untold  millions  - 


[^x'rliaps  billions  -  -of  dollars  for  corix> 
rate  public  relations aclivmes 

learntxi  iliai  on  at  least  tout  liccasions 
Ix-tuic.i  1903  and  ly  the  Pentagon 
coiisidereil  changing  its  policy  to  pro 
hibit  contractors  from  billing  for  somi. 
of  the  public  relations  cxpeases,  but  on 
each  tK-casion  decided  to  continue 
allow  ingtlie  practice 

In  \9id  (  ongress.  by^ significantly 
strengthening  a  Pentagon  rule,  prohi 
bitedc(jntraciors  fr(.)m  billing  taxpayers 
for  most  adxertismgi  osis  And  Defenst 
Secretan-  Caspar  Weinberger— follow- 
ing a  IWI  story  in  CommoH  Cxiuse 
Magazine  -  clamped  down  on  the  then 


The  "SttingDuck"  Gets  AUft 


Problem  How  to  help  ovcrcf  ime  Jii 
aircrafi  tarricr's  iniage  problems 
after  it  has  been  labeled  a  "boon- 
ctoggle"  and  a  silling  duck'  ? 

SdutJon  Hire  a  mtd/a  services  firm 
to  distribute  a  canned  editorial — de- 
scribed bv  one  insider  as  "tree  filler  ser- 
vice for  busy  editors  ' — to  J.ihjO  daily 
and  Mi'eekly  newspajx'rs  [miIIow  with 
distribution  of  a  film  aboui  the  carrier  to 
more  than  l.fKKJcablc'I'V  siations. 

That,  in  brief,  was  the  ex(ierience  of 
Grumman  Aerospace  Corp.  which  in 
1981  ande-.irh'  1 9H2  .sought  to  overcome 


prc|udice  agaiast  a  1.1 00-f(X3t-long,  nu- 
clear-powered aircraft  carrier.  tlicNiniitz. 

Iniriguingly,  Grumman  diie.sn't  even 
make  the  carrier.  But  it  does  rtuke  car- 
rier b;i.sed  aircrafi — notably  the  F  li 
'Tomc:«  "  e.\pliiivs  PR  i\eii>s.  which  has 
written  about  Grumman's  publicity 
campaign  in  detail 

Since  life  for  carrier-based  aircraft  isn't 
complete  without  carriers,  Gnimman 
decided  to  come  to  the  "sitting  duck's" 
aid 

Grumman  media  liaison  Bob  Haraood 
said  the  campaign,  which  cost  about 


prevalent  practice  of  allowing  contrac- 
tois  ii )  bill  the  agency  for  lobbying  costs, 
iiui  i'juIjIk  rc'latii  ^  .  which  some 
government  olficials  h.ivc  argued  pose 
similar  public  policy  problems,  was  not 
afTectecl  by  these  reforms 

A  successful  aitempi  to  close  this 
loophole  ai  the  Pentagon  would  have 
svveeping  impln  am  )n.s  for  the  rest  of  the 
federal  g<  i\  ei  iinieni  While  the  Defense 
DepaniTicni  is  responsible  for  the  ma- 
jority of  the  billions  s(K'ni  for  federal 
coniraci  work,  virtually  all  federal 
agencies,  ii.  >tabh  ihe  National  Aeronau- 
tics and  Space  Administration  (NASA), 
hire  private  firms  to  provide  goods  and 


$7525.  was  billed  in  part  to  the  Penta- 
gon .\sked  what  Grumman's  total  PR 
costs  were  that  year — or  what  portion 
was  billed  to  the  government — Har- 
wood  said  the  information  was  "pro 
prietarv   " 
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services.  Currently  there  is  no  govern- 
ment-wide rule  prohibiting  contractors 
from  billing  an  agency  for  a  portion  of 
their  PR-related  expenses;  should  the 
Defense  Department  take  steps  to  im- 
pose restrictions,  the  rest  of  the  govern- 
ment— as  was  the  case  when  the  Penta- 
gon took  action  on  the  lobbying  issue — 
would  be  under  pressure  to  follow  suit 

Hie  Big  Payoff  For  PR 

Why  snould  the  average  taxpayer 
care  if  contraaors  incorporate  PR  costs 
in  their  government  billings? 

Critics  point  to  two  issues — the  close 
relationship  much  PR  has  to  lobbying 
and  to  advertising,  and  the  sheer 
amount  of  money  involved. 

Public  relations  can  encompass 
everything  from  grinding  out  press 
releases  and  preparing  fancy  brochures 
and  publications  to  launching  national 
multimedia '  publicity  campaigns.  The 
usual  goal  is  to  "enhance"  the  com- 
pany's image  and,  in  the  long  run,  to  sell 
more  products 

Sophisticated  public  relations  also 
can  be  aimed  at  strengthening  a  com- 
pany's presence  in  Washington,  where 
significant  buying  decisions  are  made 
Seen  in  this  light,  public  relations — like 
lobbying  and  advertising — can  be 
another  tool  in  a  comf)any's  overall 
marketing  strategy 

Both  Pentagon  policymakers  and 
many  of  the  departmetlTs  contractors 
argue  that  PR  is  a  normal  part  of  doing 
business  and  thus  it  makes  perfect  sense 
to  incorporate  PR  as  an  overhead  ex- 
pense in  billing  the  government.  Many, 
however,  would  argue  that  the  defense 
business  is  not  a  normal  business.  In  a 
number  of  oses  the  government  is  vir- 
tually the  only  customer.  In  other  cases, 
the  contractor  is  the  only  seller.  Fancy 
PR  campaigns  impxjse  an  extra,  unnec- 
essary cost  on  the  already  pricey  hard- 
ware the  Pentagon  buys. 

Congress  used  similar  reasoning 
when  it  decided  in  1962  to  bar  contrac- 
tors from  billing  their  advertising  costs 
to  the  government.  (The  three  excep- 
tions are  ads  to  recruit,  to  buy  scarce 
items  needed  to  perform  a  contraa  or 
to  sell  contract-related  surplus  goods.) 
But  Congress  never  took  up  the  issue  of 
public  relations  costs  per  se. 


Critics  say 

fancy  PR 

campaigns  add 

an  extra — and 

unnecessary — 

cost  to  the  already 

'hardware 

the  Pentagon 
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Controversy  over  public  relations 
expenses  came  to  a  head  at  the  Pen- 
tagon when  Boeing  Co.  won  a  case  in 
1973  establishing  iLs  right  to  collect  a 
portion  of  the  » 100,000  it  billed  the 
Pentagon  in  connection  with  its  50th 
anniversary,  along  with  other  public 
relations- related  expenses 

The  anniversary  dated  back  to  1 966, 
when  Boeing  threw  a  celebration  in 
Seattle  attended  by  a  cast  of  national  and 
international  corporate  and  political 
luminaries — among  them  the  late  Henry 
Luce,  founder  of  the  Time-Life  maga- 
zine empire;  the  late  Sen.  Henry  Jack- 
son, and  then  Secretary  of  the  Air  Force 
Harold  Brown. 

Among  the  expenses  billed  in  part  to 
the  government  was  I80,}29.27  for 
producing,  copying  and  distributing 
1 10  prints  of  a  movie  tracing  Boeing's 
history. 

Then  there  was  the  little  matter  of 
refurbishing  an  historical  display.  It 
seems  a  wing  in  the  Museum  of  History 
and  Industry  in  Seattle  is  named  after 
P.G.  Jotmson,  a  one-time  president  of 
Boeing.  On  the  eve  of  Boeing's  50th  an- 
niversary, it  housed  models  of  almost 
every  airplane  the  company  produced, 
and    1 1    of   those    models    needed 


sprucing  up  for  the  celebration  (there 
went  11,755);  draperies,  faded  by  the 
sun,  needed  tobe  replaced(<l  ,91 5.40). 

Another  t9,828  was  spent  to  charter 
an  airplane  to  shuttle  guests  berween 
San  Diego  and  Seattle  (five  major 
airlines  reportedly  were  on  strike  at  the 
time);  and  1 1,963.87  was  spent  for  print- 
ing and  mailing  banquet  Invitations  and 
for  printing  place  cards  for  the  500  or  so 
guests,  whose  155  per  couple  entrance 
fees  hadn'  t  covered  these  costs. 

Pentagon  officials  say  the  govemrtient 
probably  didn't  pay  the  entire  1 1 00,000 
but  instead  paid  a  portion  based  on  the 
percentage  of  the  business  Boeing  did 
with  the  department  at  the  time. 

The  only  reason  we  know  about  all 
this  is  because  the  expenses  are  detailed 
in  publicly  available  documents;  infor- 
mation about  specific  expenses  con- 
tractors charge  the  government  typi- 
cally aren't  available  to  the  public. 

How  did  the  Boeing  celebration 
become  the  subject  of  controversy? 
The  Defense  Contract  Audit  Agency 
(DCAA),  an  arm  of  the  Pentagon 
responsible  for  auditing  contractors' 
expenses,  told  Boeing  it  didn't  think 
taxpayers  should  help  pay  for  the  com- 
pany's anniversary  celebration. 

The  auditors,  who  are  responsible  for 
watching  taxpayer  dollars,  argued  the 
anniversary  costs  and  other  costs  in 
question  were  really  advertising  expen- 
ses, which  Congress  in  1962  said  tax- 
payers shouldn't  pay  for.  Boeing, 
however,  argued  that  these  costs  were 
related  to  public  relations  and  therefore 
were  allowable. 

The  company  appealed  Its  case  to  a 
quasi-legal  body  called  the  Board  of 
Contract  Appeals,  which  consists  of  ad- 
ministrative judges  who  settle  disputes 
between  defense  contractors  and  the 
government. 

In  1973  the  appeals  board  finally 
sided  with  Boeing  and  said  that  it  should 
be  allowed  to  charge  a  significant  per- 
centage of  the  PR  costs  in  question  to 
the  government  This  was  a  victory  not 
only  for  the  giant  aerospace  company 
but  for  all  defense  contractors — and  a 
major  loss  for  taxpayers. 

Thanks  to  the  Boeing  case  and  a  series 
of  policy  decisions  made  by  the  Penta- 
gon berween  1963  and  1977,  the  door 
has  been  left  open  for  defense  contrac- 
tors who  want  to  charge  many  of  their 
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public  relations  expenses  to  the  tax- 
pajing  public 


Tbe  Media  Get 
Tbe  Message 

Critics  of  current  policy  don't  ques- 
tion whether  contractors  should  engage 
in  PR  efforts  They  do,  however,  ques- 
tion the  extent  to  which  taxpayers 
should  support  image  building  cun- 
paigns  thai  have  little  or  nothing  to  do 
with  building  effective  weapons  sys- 
tems to  enhance  national  security  This 
question  ,seem5  particularly  important 
in  light  of  a  defense  budget  that  has 
soared  to  a  record  1258  billion,  and 
with  government  deficits  looming  at 
1 195  billion 

Nobod>'  begrudges  a  company  whose 
stockholders  and  officers  believe  an  in- 
vestment in  PR  pays  off  ultimately  in 
increased  sales  and  profits.  Whether  it 
really  accomplishes  anything  or  not,  PR 
is  considered  an  integral  part  of  most 
major  corporations'  long  range  market- 
ing plans,  and  these  costs  are  reflected 
in  the  price  of  their  prcxluos. 

Most  defense  contractors  would 
argue  that  their  public  relations  expen- 
ses should  be  reflected  in  their  prices, 
too,  as  a  normal  cost  of  doing  business, 
and  some  Pentagon  policymakers  agree. 

But  if  the  Penugon  isn't  interested  in 
cracking  down  on  PR  ejfpenses.  Con- 
gress may  be  Sen  David  Pryor(D- Ark.), 
who  in  1 98 1  proposed  legislation  to  put 
the  brakes  on  contractors'  practice  of 
billing  the  government  for  their  lobby- 
ing costs,  says,  "Taxpayers  should  not 
pay  for  the  PR  activities  of  defense  con- 
tractors. If  pentagon  officials  will  not 
take  action  to  stop  this  practice,  Con- 
gress will." 

No  one  knows  for  sure  today  exactly 
how  many  millions  of  dollars  defense 
contraaors  spend  on  public  relations, 
or  what  share  of  those  niillions  get  passed 
on  to  taxpayers. 

But  you  can  get  some  idea  of  the 
dollar  amounts  that  have  been  involved 
in  the  past:  More  than  20  years  ago  a 
Navy  procurement  official  who  tried  to 
get  the  Penugon  brass  to  put  some 
limits  on  PR  costs  wrote  that  contraaors 
were  charging  millions  of  dollars  in  PR- 
related  expenses  If  they  were  spending 
millions  of  dollars  on  PR  in  the  early  60s, 
we  can  theorize  they  are  spending  many 
more  millions  today 
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Here's  another  indication:  An  audi- 
tor's memorandum  to  the  inspector 
general  of  the  National  Aeronautics  and 
Space  Administration  obtained  by  Com- 
mon Cause  Magazine  reveals  that  in 
1979  Rockwell  International's  Space 
Systems  Group  had  a  contract  with  a 
New  York  PR  firm  for  1401,000,  the 
cost  of  which  was  being  allcxrated  to 
government  contracts. 

In  addition,  the  memorandum  stated, 
Rcxiwell  had  another  four  separate 
contracts  totaling  11.5  million  with  the 
same  firm  The  memo  stated  that  the 
company  was  hired  to  'implement  the 
public  communications  program"  of 
Rockwell's  Space  Systems  Group 
during  one  four-month  period  in  1979 
(In  the  wake  of  the  NASA  probe,  Rock- 
well reevaluated  the  contracts  Rockwell 
spokesperson  Don  Poland  now  says  the 
company  went  ahead  with  only  two  of 
the  four  contracts  totaling  11.5  million, 
and  they  were  paid  for  out  of  company 
profits.  However,  Poland  says  the  com- 
pany did  claim  approximately  1264,000 
of  the  fifth  contract  as  overhead  against 
government  contracts.  What  kinds  of 
activities  were  involved?  At  press  time 
Rockwell  wasn' t  saying.) 


A  check  of  25  major  defense  con- 
tractors reveals  that  each  has  one  and  in 
some  cases  three  or  four  PR  firms  on 
retainer,  according  to  one  industry 
directory  Almost  every  major  defense 
contractor  also  has  a  public  relations  or 
public  information  department,  some 
of  which  have  multimillion-dollar  an- 
nual budgets,  according  to  industry 
figures 

Recent  statistics  gathered  by  the  In- 
ternational Association  of  Business 
Communicators  also  show  PR  is  a  big 
and  increasingly  expensive  business. 
Between  1979  and  1981,  the  associa- 
tion found,  communications  and  public 
relations  budgets  of  businesses  and 
associations  increased  overall  more 
than  49.5  percent;  between  1981  and 
1 983  PR  budgets  increased  30  percent. 

Before  the  1973  ruling  in  the  Boeing 
case  and  a  subsequent  Pentagon  rtiling 
affirming  the  company's  right  to  charge 
the  Pentagon  for  a  number  of  pubUc 
relauons  expenses,  auditors  had  greater 
license  to  question  contractor  costs 
they  believed  were  essentially  the  same 
as  advertising 

The  Boeing  case,  in  other  words, 
sanctioned  government  reimburse- 
ment of  a  host  of  promotion  and  pub- 
lic relations  types  of  expenses,  from  cer- 
tain costs  associated  with  anniversary 
celebrations  to  fancy  brochures  and 
special  publications  and  films.  In  ad- 
clition  to  the  image  building  expenses 
approved  for  Boeing's  50th  anniversary 
celebration,  the  Board  of  Contract  Ap- 
peals said  taxpayers  should  also  foot  part 
of  the  bill  for  a  range  of  Boeing's  other 
expenses  concerned  with  public  rela- 
tions The  list  makes  interesting  read- 
ing— here  are  just  three  of  a  number  of 
items: 


$96,409.83 

For  foreign  public  relations 

Boeing  had  lined  up  several  foreign 
public  relations  representatives  to  distri- 
bute news  stories,  photographs  and  TV 
film  to  the  press,  to  maintain  informa- 
tion and  photo  files,  to  arrange  press  in- 
terviews and  to  track  any  publicity 
generated  by  such  activities.  For  exam- 
ple, news  releases  and  photos  of  the 
lunar  orbiter,  various  stages  of  the 
Saturn  program  and  Boeing's  50th  anni- 
versary were  provided  to  these  foreign 
PR  firms 
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$51,544.23 

Todistribute  Boeing  Magazine 
The  magazine  was  distnbuted  to 
civilian  and  military  government  of- 
ficials, foreign  government  offices, 
press,  radio  and  TV  representatives; 
schools  and  libraries;  sulKomractors, 
airlines;  travel  bureaus;  aviation  associa- 
tions and  others.  Distribution  of  the 
magazine  to  Boeing  employees  was 
already  considered  a  reimbursable  cost 
because  contractorr;  are  routinely  per- 
mitted to  charge  the  government  for  ac- 
tivities designed  to  improve  or  maintain 
employee  morale.  In  this  case,  auditors 
questioned  the  wisdom  of  having  tax- 
payers also  pay  for  others  to  get  the  maga- 
zine. (The  magazine  has  subsequently 
been  discontinued ) 


$1,425  (in  dues) 

To  the  Puhlic  Affairs  Council 

This  group  is  described  as  a  "national 
movement  to  encourage  the  business 
community  to  become  properly  in 
volved"  with  things  like  "better  gov- 
ernment" and  corporate  citizenship  ' 
(It  recently  launched  a  media  campaign 
extolling  the  virtues  of  political  action 
committees.) 


The  decision  to  allow  Boeing's  ex- 
penses came  within  three  months  of 
another  precedent  setting  decision 
made  by  the  Board  of  Contract  Appeals 
in  1973. 

In  this  case,  a  defense  contractor 
named  Aerojet-General  persuaded  the 
administrative  judges  to  rule  in  its  favor 
in  another  dispute  with  the  Defense 
Contract  Audit  Agency  auditors  The 
auditors  said  they  believed  taxpayers 
should  not  be  paying  for  the  costs  of 
several  brochures,  the  printing  and  dis- 
tribution of  the  company's  magazine  to 
non-employees  and  the  salaries  of  em- 
ployees doing  the  company's  public  in- 
formation and  public  relations  work 

All  told,  the  auditors  had  thrown  out 
J 146, 189  in  questionable  expenses, 
saying  these  costs  were  in  effect  "adver 
^ing"  expenses,  which  Congress  had 
macie  clear  in  1962  taxpayers  should 
not  have  to  pay  for.  Aerojet  argued  the 


AGoodUme 
Was  Had  By  AU 

Thanks  ro  the  landmark  Boeing  case, 
contraaors  are  allowed  to  pass  on  to 
government  contracts  as  PR  expen- 
ses certain  costs  of  anniversary  celebra- 
tions. No  one  knows  for  sure  exactly  how 
much  taxpayers  pay  for  these  celebra- 
tions and  related  publications  and  films. 
In  1978,  for  example,  the  Lockheed- 
California  Co.,  a  subsidiary  of  the  giant 
Lockheed  Corp  ,  which  does  approxi- 
mately 80  percent  of  its  16.5  billion  busi- 
ness with  the  government,  decided  to 
throw  a  celebration  in  horror  of  its  50 
years  in  Burbank,  Calif 

The  company  invited  the  pubUc  and 
rolled  out  an  extensive  collection  of 
Lockheed  aircraft  for  public  display  (a 
company  spokesperson  says  the  military 
and  some  individuals  were  asked  to  fly 
in  their  Lockheed  planes  for  the  occa- 
sion). According  to  one  news  account, 
' '  weeks  of  work  have  gone  into  the  pre- 
paration of  the  displays  '  The  festivities 
included  an  open  hoase  and  continu- 
oaslv  showing  movies  on  Lockheed's 


This  ad  ap  peared  hi «  tocil 

Buitank,  CiiUf.  oewspapcr 

onSqK.23,1978. 


<,^M^<'///  f^oMsmCfiMgm 


St/n^.S'f/l^/r/h  24.1978 


history  and  aircraft,  the  news  account 
reported. 

A  company  spokesperson  character- 
ized the  event  as  "public  relations.  ' 
What  portion.  If  any,  of  the  costs  were 
billed  to  the  government?  He  refused  to 
answer  that  questior^  labeling  the  Com- 
mon Cause  Magazine  investigation  a 
cheap  shot" 


costs  in  question  were  not  advertising 
but  public  relations  and  thus  could  be 
charged  to  contracts 

Ag;un,  the  administrative  judges 
agreed  with  the  Lontractor,  saying  the.se 
costs  clearly  were  not  advertising  in  the 
traditional  serise*  of  the  word  They 
were,  instead,  public  relations  costs 
And  since  neither  Congress  nor  the  Pen- 
tagon had  ever  said  taxpayers  shouldn't 
pay  for  PR,  the  administrative  judges 
said,  the  government  should  pay  up 

Here  are  some  of  the  costs  the  judges 
said  the  taxpayer  should  help  pay  for; 


$7,010 

Topritit  the  Aeroiet 
Industnal  Booster 
As  the  name  implies,  this  magazine 
was  designed  for  people  interested  in 
the  company,  the  things  we  are  doing  in 
support  of  the  governments  pro- 
grams "  About  8,000  copies  were  dis- 
tributed to  government  officials,  report- 
ers, and  research  and  educauonal  insti- 
tutions   The  auditors  maintained  that 


the  indirect  effect  of  the  publication 
was  to  sell  Aerojet  and  its  products  to 
government  officials  and  therefore  it 
should  be  considered  unallowable  ad- 
vertising 


$2,950 

To  prepare  and  print  brochures 
In  addition  to  a  brochure  profiling  the 
company,  these  costs  included  2,000 
copies  of  a  brochure  explaining  the 
company's  "good  citizeriship "  cam- 
paign, which  was  designed  to  increase 
the  knowledge  and  participation  of 
Aerojet  employees  in  politics  The  cam- 
paign apparently  was  so  impressive  that 
other  companies  and  the  headquarters 
of  the  political  parties  wanted  details. 

The  company  also  prepared  a  bro^ 
chure  containing  a  speech  dtled  "The 
Uncommon  Man  in  a  Free  Society," 
which  was  given  by  Aerojet-General's 
president  when  he  was  awarded  an 
honorary  university  degree  Copies 
were  sent  to  the  university,  to  personal 
friends  of  the  president  and  to  news 
media. 
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S  105,000 

Forsaianes  and  rcialed 

administrative  costi  of 

employees  engaged  in  public 

relations,  media  relations 

and  community  relations 

The  Image  Makes 
Hie  Sale 

The  Board  of  Contract  Appeals  may 
have  made  a  logical  argument  when  it 
maintained  that  advertising  and  public 
relations  are  not  the  same  Others,  how 
ever,  including  the  auditors,  argued  that 
when  Congress  rejected  most  advertising 
costs,  it  also  meant  costs  for  public  rela 
tions,  described  by  one  former  auditor 
as  "the  kissing  cousin  of  advertising. 

But  the  Board  of  Contract  Appeals 
said  if  Congress  had  mc-ant  to  ban  PR,  it 
'  'would,  or  should,  have  done  so. " 

And  since  Congress  didn't  define  ad- 
vertising, the  board  did  it  for  them.  Its 
definition,  however,  is  a  very  narrow 
one  To  be  considered  advertising — 
whether  on  radio  or  TV,  in  direct  mail 
or  window  displays — the  message  has 
to  be  intended  to  sell  the  contractor's 
products.  The  contractor  also  has  to 
have  control  ot  -er  the  form  and  content 
of  what  will  appear,  the  medium  in 
which  it  will  appear  and  when  it  will 
appear  That  left  as  billabte  expenses  a 
wide  range  of  PR  acti\ities — even  though 
their  ultimate  goal  might  be  to  help  sell 
the  company's  products. 

Itie  Pentagon  pobcymakers  were  not 
obligated  to  accept  this  narrow  defini- 
tion of  advertising  If  at  any  time  over  the 
past  20  years  the  Pentagon  felt  taxpayers 
shouldn't  be  paying  for  PR  costs,  it 
could  have  developed  a  policy  to  disal- 
low them  without  wailing  for  Congress 
or  anyone  else  to  aa  But  iastead,  on  four 
different  occasions,  the  Pentagon  re 
jected  attempts  to  broaden  the  definition 
of  advertising  to  include  many  PR  costs. 
The  pitfalls  of  the  Board  of  Contract 
Appeals'  definition  are  readily  apparent 
For  example,  when  a  contractor  takes 
out  an  advertisement  on  television  or  in 
a  magazine  or  newspaper,  it  can't 
charge  the  cost  to  the  taxpayer,  but 
when  it  sends  press  releases  and  film 
clips  to  hundreds  of  media  outlets — to 
give  just  one  example — hoping  for  (and 


Onfour 

different 

occasions,  the 

Pentagon  refused 

to  close  the 

PR  loophole. 


in  many  cases  getting)  favorable  publi- 
city, the  taxpayer  could  well  be  asked  to 
pick  up  a  part  of  the  tab 

Take  the  case  of  Grumman  Corp  , 
a  major  defense  contractor,  with  gov- 
ernment-related sales  in  fiscal  year  1983 
of  $2.04  billion  According  to  "case 
study  #1 798  "  mPRNeus,  a  trade  news- 
letter, Grumman,  one  of  the  nation's 
largest  producers  of  carrier-based  air- 
craft, had  a  major  PR  problem:  It  seems 
that  with  gigantic  deficits  looming,  and 
defense  spending  soaring,  the  1,100- 
foot-long,  92,000-ton,  nuclear-pow- 
ered, "Nimitz  class"  aircraft  carrier  was 
getting  some  bad  press.  It  had  been 
called  both  a  "sitting  duck  "  and  a  "boon- 
doggle" 

Since  carrier-based  aircraft  need 
carriers  in  order  to  make  life  complete, 
the  company  decided  a  public  educa- 
tion program  was  needed.  It  hired  a 
media  service  to  distribute  a  prepared 
editorial  extolling  the  virtues  of  the  air- 
craft carrier  to  2,000  weekly  and  daily 
newspapers  within  a  50-mile  radius  of 
the  top  50  population  centers.  It  also 
distributed  film  to  1,143  cable  stations 
within  a  35-mile  radius  of  the  top  100 
population  centers 

In  the  words  oiPR  News,  the  Grum- 
man editorial,  captioned  "Aircraft 
Carriers    Versatile  Symbols  of  Peace," 


was " '  lucid  and  powerfiil ' '  The  editorial 
acknowledged  that  the  aircraft  carrier 
cost  billions,  but  "it  is  a  cost  we  cant  af- 
ford not  to  pay." 

Grumman  received  93  newspaper 
clippings,  says  PR  News,  indicating  that 
GRimman's  message  may  have  reached 
10  to  12  million  people.  In  addition, 
Grumman  mailed  a  copy  of  the  editorial 
to  every  Member  of  Congress  The 
editorial  was  also  included  in  a  special 
publication  published  by  the  media  ser- 
vice that  went  to  every  print  medium  in 
the  US  dailies,  weeklies,  monthlies, 
trades,  magazines  and  college  news- 
papers. 

Grtimman  was  aware  that  its  14- 
minute  film  Sea  Legs,  a  depiction  of 
operations  aboard  a  carrier,  was  too 
long  to  get  picked  up  by  commercial  TV 
stations,  reported  PR  News.  So  Grum- 
man sent  program,  directors  a  letter 
describing  the  "extraordinary  footage" 
and  offered  them  free  of  charge  a  three 
quarter-inch  videocassette  of  the  film. 
PR  News  said  228  requests  came  In,  a  20 
percent  response,  "with  the  best 
markets  well  represented  "  Further- 
more, "10  important  stations" '  request- 
ed more  Grumman  material. 

Although  some  might  argue  that  the 
ultimate — albeit  indirea — purpose  of 
Grumman's  expenditures  was  to  sell 
the  aircraft  carrier,  and  therefore  the  ef- 
fort was  advertising.  Bob  Harwood, 
director  of  Grumman"s  media  relations, 
says  the  campaign  was  public  relations, 
and  thus  was  charged  to  the  company's 
overhead  and  passed  on  in  part  to  the 
Pentagon 

Harwood  maintains  tJiat  the  cost  of 
this  particular  campaign  was  about 
J7,525  (the  film  f(x>tage  was  already  on 
hand)  However,  he  acknowledges  that 
meanwhile  Grumman  has  a  public 
relations  department  which  does  a  wide 
variety  of  PR-related  activities,  in- 
cluding producing  audiovisual  shows 
and  films,  writing  and  producing  bro- 
chures and  so  forth 

Since  tfie  majority  of  Grumman's  busi- 
ness is  with  the  US.  government,  a  siz- 
able portion  of  it  with  the  Pentagon,  a 
good  portion  of  its  public  relations  ex- 
penses are  probably  allocated  to  gov- 
ernment contracts 

In  an  interview  with  Common  Cause 
Magazine.  Fred  Newton,  assistant  di- 
rector of  policy  and  plans  at  the  Defense 
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On  the  Road  With  Rockwell 


In  the  old  days,  "public  rtlatioas" 
meant  issuing  an  occasional  press  re 
lease  and  gLid-hunding  representa- 
tives of  the  press  and  the  community. 

But  if  you  want  an  idea  of  how  ambi- 
tious corporate  PR  can  get  in  these  far 
more  sophisticated  times,  consider  a 
1977  campaign  sponsored  by  Rtxrkwell 
International,  perhaps  best  known  as 
builder  of  the  B- 1  boiiiber  and  the  space 
shuttle,  including  its  main  engines 

The  goal  w  as  to  reach  a  variety  of 
publics."  to  cjuote  lioni  I'R  News,  an  in- 
dustry newsletter  How  to  reach  such 
diverse  groups  as  civic  leaders,  the 
media.  go\ernnicni  i  itTicials.  customers 
and  stockholders  (present  and  potaitial) 
with  one  big  message  Rockwell  is  a 
"modern  and  people-oriented  organi 
zaiion"? 

The  strategy:  develop  a  traveling,  23- 
minute,  slide-film-and  sound  show  with 
elements  that  could  be  added  or  sub- 
tracted to  reflect  agiven  audiences  con 
ceras 

Several  months  ui  the  making,  the 
multimedia  prcsenLitioii »  as  built  around 


Rockwells  activities  in  space  and  fea- 
tured original  footage  of  the  Apollo  mcxjn 
landing  To  quote  once  more  from  PR 
Neu-s.  one  goal  of  the  show  was  to  per- 
suade audiences  of  the  "excellence  of 
IRiKkwcll's)  products  and  services  and 
use  ot  advanced  technology-  in  its  auto- 
motive, aerospace,  electronics  and  gen- 
eral industries  businesses  " 

Evenaiall>'  the  show  package  was  .sent 
on  the  road  to  five  major  US  cities  and 
"scores "  of  other  communities  across 
this  country,  Canada  and  Europe  for 
viewing  by  a  wide  variety  of  audiences. 
.Some  showings  were  personally  hosted, 
according  to  PR  Neus,  by  Rockwell's 
chairiii.in. 

A  great  deal  of  preparatory'  work  went 
into  each  showing.  Company  tip  sheets 
explained  how  kx-al  Rockwell  officials 
could  attract  reponers,  interest  workers 
and  reach  out  to  the  community  (5nc 
KiKkwell  package  even  included  sou- 
verar  glider  kits  for  the  kids  Accom- 
paining  matenals  on  the  space  program 
w ere  pac kagcd  tor  distribution  to  kxal 
high  schiKil  ttachers— along  with  a  plug 
tor  student  attendance. 


As  far  as  W  Neu'S  was  concerned,  the 
campaign  paid  off  '  'Everyone  went 
away  excited  about  the  company's  his- 
tory making  growth  and  progress,' " 
went  one  editorial  <|uoted  by  the  news- 
letter And  in  one  town  the  mayor  and 
other  local  officials  took  out  an  ad  in  the 
local  paper  thanking  Rockwell  for  Its 
thoughtftil  effort. 

Queried  by  (A,mmon  Cause  Maga- 
zine, Rockwell  spokesperson  Don  Po- 
land claimed  it  would  be  difficult  to  re- 
surra.!  R(xkwcll's  accounting  records— 
which  he  says  are  stored  for  safe  keep- 
ing in  caves  outside  Pittsburgh — and  he 
did  not  km  iw  i  iflhand  whether  the  gov- 
ernment paid  f(  ir  part  <  if  the  PR  blitz 

When  it  was  |x)inted  out  that  under 
current  Pentagon  p<ilicy  it  would  seem 
legitimate  to  bill  the  department  for 
some  of  the  costs,  Poland  refused  to 
speculate. 
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Contract  Audit  Agency,  was  given  the 
&as  of  the  Grumman  ea-sc  as  a 
hypothetical  example  Asked  how 
DCAA  auditors  would  handle  this  kind 
of  promotion  expense.  Newton  reluc- 
tantly conceded  that  while  auditors 
might  challenge  the  campaign  as  adver- 
tising, they  would  have  a  hard  time 
making  it  stick 

VXTiy  shouldn't  PR  costs  be  considered 
pan  of  reimbui^ble  overhead  expenses' 
The  Pentagon  allows  contractors  to 
charge  an  appropriate  portion  of 
most  normal  business  expeases  to  their 
contracts.  For  example,  when  Rockwell 
builds  the  B- 1  bomber,  the  cost  of  the 
bomber  includes  more  than  just  the 
costs  of  steel  and  wire  Rockwell  must 
maintain  offices  and  support  services— 
secretanes,  janitors,  officers,  etc.,  and  if 
the  contractor  didn't  include  some  of 
these  overhead  costs  in  its  contracts,  it 
eventually  would  go  broke  After  all.  in 
the  marketplace  at  large,  consumers  pay 
for  overhead  costs  when  they  purchase 
any  product 

But  here's  where  some  believe  the 
logic  of  the  Pentagon's  policy  breaks 
down:  In  the  case  of  consumer  items, 
the  manufacturer  is  usually  selling  in  a 
competiti\e  marketplace  If  the  com- 
pany spends  too  much  money  on 
salaries  or  electncity— or  public  rela- 
uons— it  will  have  to  charge  so  much  it 
won't  be  able  to  compete  with  more  ef- 
ficient prtxlucers  In  a  coTnpetitive  en- 
vironment, manufacturers  have  built-in 
incentives  to  keep  their  o\erhead  costs 
as  low  as  possible 

Gordon  Adams  of  the  Center  on 
Budget  and  PoliC)-  Priorities  says 
"Defense  business  is  not  normal 
business."     x 

"Were  talking  about  companies 
whose  intimacy  with  the  federal  govern- 
ment gives  them  a  stranglehold  o\er  a 
piece  of  the  tax  dollar  Thercs  onl\-  one 
buyer,  and  since  in  terms  of  total  dollars 
only  6  percent  of  the  contracts  are  pub- 
licly advertised  and  compctiti\el\'  bid, 
theres  only  one  seller  for  most  of  these 
products  "" 

So,  Adams  concludes,  defense  con- 
traaing  is  "not  a  commercial  market 
The  relationship  between  contractors 
and  the  Department  of  Defense  is  the 
worlds  funniest  fomi  of  capitalism 
Anybody  who  calls  it  capitalism  is 
fooling  you  It"s  a  sort  of  government- 
subsidized  socialism  for  wealthy  con- 
tractors "' 


"If Pentagon 
officials  wiU  not 

take  action... 
GongresstviU. " 

—Sen.  David  Pryor 

(D-Ark.) 


Therefore,  Adams  argues,  when  it 
comes  to  defense  contracting,  public 
relations  expenses  are  tiol  a  "normal 
cost "  of  doing  business 

At  least  one  Pentagon  official 
disagrees  John  Kendig,  director  of  cost, 
pricing  and  financing,  argues  that  public 
relatioas,  which  he  defines  as  activities 
designed  "to  enliance  the  image  of  a 
company,  "  are  a  "legitimate  expense" 
for  contractors  to  charge  to  govern- 
ment contracts  Public  relations,  he 
says,  is  different  from  advertising 
because  iniead  of  selling  a  prcxluct  a 
company  is  selling  its  image 

"Public  relations,  as  far  as  Im  con- 
cerned, is  somctfung  all  businesses 
must  engage  in  in  order  to  com- 
municate to  the  community  they  be- 
come part  of  You  just  have  to  keep 
good  public  relations  " 

But  why  should  the  taxpayer  pay  for 
Boeing  or  Rockwell  or  any  other  con- 
tractor to  enhance  its  image'  Because, 
he  says,  the  companies  are  being 
responsive  to  the  public  "Does  the 
public  really  want  to  know  about  the 
companies'  If  the  public  really  wants  to 
know  about  the  companies,  I  suggest 
that  its  got  to  be  a  legitimate  business 
expense  "' 

Adams  counters  that "  "we '  re  involved 
in  spending  taxpayers"  money.  Should 
the  taxpayers'  money  be  spent  in  order 


to  be  hustled?"" 

Kendig  says  it  s  important  to  under 
stand  that  in  most  cases  KX)  percent  of 
the  overhead  costs,  including  public 
relations  expenses,  are  not  passed  on  to 
taxpayers  For  example,  if  a  contractor 
does  50  percent  of  its  business  with  the 
government,  theoretically  it  may  charge 
only  50  percent  of  its  public  relations 
and  other  allowable  overhead  costs  to 
the  Pentagon,  depending  on  the  com- 
panys  method  of  allocating  overhead 
and  the  kinds  of  contracts  it  has  with  the 
Pentagon 

But  since  a  number  of  defense  con- 
tractors do  a  major  portion  of  their 
business  with  the  government,  those 
costs  can  be  significant  In  fiscal  year 
1983,  for  example,  about  93  percent 
(12.04  billion)  of  Grumman  Corp.s 
sales  were  government-related.  In  1982 
almost  7t  percent  ($5.5  bilUon)  of  Mc- 
Donnell Douglas'  sales  were  govern- 
ment related,  and  so  were  63  percent 
(12.2  billion)  of  Martin  Marietta  Corp.  s. 

The  Losing  Battle 

Back  in  I  yo  I ,  when  Congress  debated 
whether  or  not  to  strengthen  rules  gov- 
erning contractors'  advenising  expen- 
ses, one  argument  was  similar  to  what 
the  Pentagon  s  Kendig  .says  about  PR 
costs— that  advertising  Is  a  normal  cost 
of  doing  business  which  should  be  re- 
imbursed b>'  the  government.  But  for- 
mer Sen  Howard  Cannon  (D-Nev  )  ar- 
gued then,  "  .  these  are  millions  this 
county  can  t  afford,"  pointing  to  an 
estimated  S500  million  annual  tab  for 
defense  contractors'  advertising  "It  re- 
presents a  barnacle  on  the  hull  of  our  de- 
fense economy  which  impedes  our  pro- 
gress and  makes  it  inefficient  and  waste- 
ful," he  said 

That  was  almost  23  years  ago,  at  a 
time  when  budget  deficits  were  much 
smaller,  and  the  amount  of  money 
spent  on  defense  not  nearly  as  contro- 
versial as  it  is  today. 

Congress  agreed  with  Cannon  and 
every  year  has  reaffirmed  in  legislation 
its  belief  tfiat  most  advertising  costs 
should  not  tie  borne  by  tfie  taxpa>  er  But 
although  Congress  decided  to  prohibit 
the  practice  it  left  open  a  loophole. 
Because  Congress  failed  to  lie/ine  ad- 
vertising. Pentagon  policymakers  and 
contractors  were  left  to  define  it  them- 
selves. 

In  1963,  LeRoy  J.  Haugh,  a  Navy 
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piDCurement  official,  wrote  a  memoran- 
dum, recently  obtained  by  Common 
Cause  Magazine,  informing  Pentagon 
officials  that  contractois  were  trying  to 
classify  as  public  relations  many  ac- 
tivities which  he  believed  were  the 
equivalent  of  advertising.  "A  tailor- 
made  incentive  has  been  created  for 
commercial  contractors  to  follow  a 
consistent  pattern  of  classifying  as 
public  relations  costs  many  cost 
elements  which  would  appear  to  be  in 
the  nature  of  unallowable  advertising 
costs,"  Haugh  wrote 

"Costs  claimed  by  defense  contrac- 
tors as  public  relations'  costs  now 
aggregate  many  millions  of  dollars  per 
year  and  it  is  becoming  increasingly 
more  difBcult '  for  auditors  to  question 
these  costs,  Haugh  continued,  adding 
that  the  Pentagon  should  come  up  with 
more  specific  guidance 

This  was  the  first  of  four  times  the 
Pentagon  had  the  opportunity  to  clamp 
down  on  public  relations  costs  and 
refused  to  do  so  Despite  warnings  from 
an  internal  study  committee  that  the 
door  was  left  open  for  contractors  to 
compete  "for  the  public  eye  and  ear 
through  unpaid  media'  (read  public 
relations), "  the  Pentagon  failed  to  take 
action 

In  1965,  publicity  surrounding 
public  relations  expenses  charged  to  the 
government  by  the  Aerospace  Corp 
gave  the  Pentagon  another  chance  to 
turn  off  the  spigot.  This  time  the  request 
came  not  from  a  procurement  official 
but  from  then  Secretary  of  Defense 
Robert  McNamara . 

Congressional  hearings  held  at  the 
time  examined  questions  surrounding 
the  managepient  policies  and  fiscal  con- 
trols at  Aerospace  Corp.,  a  not-for-profit 
corporation  established  in  I960  under 
the  sponsorship  of  the  Air  Force. 

Among  other  things,  the  hearings 
revealed  that  Aerospace  Corp.  was 
paying  a  New  York  public  relations  firm 
a  »2,000  monthly  retainer  (plus  expen- 
ses) and  in  three  and  a  haJJf  years  had 
spent  more  than  II. 1  million  on  a 
public  relations/public  information  de- 
partment staffed  by  16  employees. 

In  addition  the  company's  Washing- 
ton office  said  public  relations  was  one 
of  its  three  primary  responsibilities 

Neither  Congress  nor  the  secretary  of 
Defense  liked  what  they  heard  In  bet, 
concern  over  these  kinds  of  expenses 
led  Secretary  of  Defense  McNamara  to 
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ask  the  Pentagon  policymakers  to  deter- 
mine whetiier  these  expenses  ought  to 
be  limited.  The  Penugon  again  failed  to 
prohibit  conuactors  from  charging  the 
costs  of  some  of  their  image  building 
campaigns  to  the  government. 

Still  the  case  was  not  dosed.  In  1970, 
apparenUy  still  very  concerned  about 
public  relations  costs,  tile  Defense  Con- 
tract Audit  Agency  prepared  a  special 
study  on  defense  conuactors'  PR  ex- 
penses, presumably  the  first  and  only 
such  study  of  its  kind.  The  study 
revealed  that  the  37  contractors  studied 
(there  are  thousands)  were  spending 
millions  of  dollars  in  public  relations  ac 
tivities,  and  because  guidance  was  so 
foggy  on  which  of  these  expenditures 
was  allowable,  auditors  were  letting 
some  contractors  charge  such  expenses 
while  refusing  to  let  others.  DCAA 
recommended  that  the  Pentagon  try 
one  mote  time  to  issue  specific  guidarKc 
on  public  relations  costs.  DCAA  was 
concerned  that  contractors  were 
charging  millions  in  publicity  costs 
designed  to  "publicize  or  promote  the 
contractor,  his  products  or  his  achieve- 
ments." 

The  Pentagon  again  refused  to  deal 
with  the  issue,  saying  most  public 
relations  costs  were  already  prohibited 
by  rules  governing  entertainment,  con- 
tributions and  advertising. 


But  that  decision  didn't  stop  the 
auditors  from  questioning  public 
relations  types  of  costs  charged  by  con- 
traaors,  contending  diey  were  really 
adiertising.  Finally,  two  contractors, 
Boeing  and  Aerojet-General,  appealed 
their  separate  cases  to  the  Board  of  Cotv 
tract  Appeals,  arguing  that  public 
relations  and  advertising  were  not  the 
same  thing. 

After  the  board  came  down  on 
Boeing's  side,  the  issue  once  again  went 
to  the  Penugon's  policymakers.  It  was 
their  fourth  opportunity  to  clamp  down 
on  PR  costs.  Instead,  in  1977,  they  de- 
cided to  side  with  the  board  and  adopt 
a  highly  restrictive  definition  of  what 
constituted  advertising  expenses. 

The  head  of  the  Defense  Contraa 
Audit  Agency  at  that  time,  Frederick 
Neuman  (not  to  be  confused  with  Fred 
Newton)  was  clearly  alarmed  by  the 
Pentagon's  latest  decision.  In  a  lener  ob- 
tained by  Common  Cause  Magazine, 
Neuman  wrote  that  "in  my  view,  this  is 
the  wrong  route  to  take. The  need  for 
specific  coverage  on  public  relations  is 
becoming  increasin^y  crucial.  Con- 
tracting officers  and  auditors  must  make 
decisions  on  the  allowability  of  contrac- 
tors' efforts  to  enhance  or  otherwise 
promote  their  corporate  image,  produc- 
tion capabilities,  engineering  know- 
how  ,  and  other  activities  designed  to  in- 
fluence, even  though  indirectiy,  the 
government  and  others  to  procure 
weapon  system  products  and  related 
services  by  the  company  " 

So  where  do  we  go  from  here? 
DCAA's  Fred  Newton  said  in  an  inter- 
view that  because  the  area  of  PR  versus 
advertising  costs  is  still  "complex,"  the 
agency  would  welcome  some  clarifica- 
tion in  order  to " "  facilitate  the  audit  func- 
tion." 

Newton  says  the  Pentagon  Comp- 
troUer  has  asked  DCAA  to  indentify 
audit  problems  and  to  make  recom- 
mendations for  resolving  them.  He  says 
DCAA  is  considering  making  another 
recommendation  to  tiie  Pentagon  re- 
garding public  relations  costs. 

One  recommendation  he  is  toying 
with  would  place  a  ceiling  on  the 
amount  of  PR  costs  a  contraaor  could 
charge  to  the  government. 

But  as  one  former  DCAA  official  ex- 
plained, DCAA  probably  shouldn't  be 
optimistic  "Theyve  already  been  told, 
no— Hellno'— fourtimes."  • 
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BY  JULIE  KOSTERLITZ 


hen  the  head  of  the  National 
Security  Council.  Willianf  Clait,  hired 
his  friend  Thomas  Care  Reed  last  januaiy 
as  a  tcmpofary  consultant  to  the  council 
on  defense  matters,  the  press  quoted 
"well-placed  administration  officials"  as 
saying  they  were  testing  public  teacrion 
before  hiiing  Reed  as  a  permaiKOt  coun- 
cil staff  memlyr. 

On  the  sui^ce  [hat  seemed  odd. 
Reed's  professional  and  political  creden- 
tials were  impeccable.  A  fpmwr  secretary 
of  the  Air  Force,  he  had  cemented  his  ties 
to  the  administiarion  when  he  helped  set 
up  a  poliacal  action  committee  in  1980 
that  went  on  to  spend  $1.27  million  to 
elect  President  Reagan.  It  was  easy  to  see 
why  Clarti  considered  Reed  an  ideal  can- 
didate for  one  of  the  nanon's  most  sen- 
sitive jobs. 

There  was  only  one  matter  clouding 
ihc  horizon.  Only  four  weeks  earlier,  the 
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government's  Wall  Street  watchdog,  the 
Secunaes  and  Exchange  Commission 
(SEC),  had  charged  Reed  in  a  civil  pro- 
ceeding with  wrongfully  using  inside  cor- 
porate mformarion  to  parlay  a  $3,000  in- 
vestment in  the  stock  market  that  he 
made  on  March  4,  1981  (as  pan  of  a  ser- 
ies of  investments)  into  more  than 
$427,000  in  48  hours'  rime  On  Wall 
Street,  and  in  the  courthouse,  that's 
called  insider  trading.  It's  not  only  illegal 
but  can  be  a  cnminal  offense  (see  related 
amcic,  page  21) 

In  fact,  under  the  Reagan  administra- 
rion,  the  SEC  has  decided  that  insider 
trading  is  such  a  seriou*  offense  that  it 
recently  launched  a  much-ballyhoocd 
war  against  offenders,  asking  Congress  to 
stiffen  penalries  for  those  who  violate  the 
law.  SEC  enforcement  chief  John  Fcdden 
puc  the  matter  this  way;  "Anyone  who 
engages  in  insider  trading  is  clearly  a 
duef." 

Reed's  permanent  appointnKnt  could 
have  been  a  major  public  relarions 
disasrer.  The  White  House  was  sail 
reding  from  the  departure  of  Nauonal 
Security  Advisor  Richard  Allen,  who  had 
been  forced  out  in  January  1982  because 
he'd  accepred  a  $1,000  honoianum  for 


NaTKy  Reagan  and  two  watches  from 
Japanese  joumalBO. 

But  Reed  must  have  passed  the 
"public  reacrion  "  test  with  flying  coiois. 
While  Allen's  indiscrerion  had  generated 
enough  newsprint  to  repaper  the  walls  of 
the  Oval  Office,  Reed's  pemunent  ap- 
pointment in  June  to  the  Nariorul 
Security  CoutKil  (NSQ  staff  as  special 
assistant  to  the  president,  dcspire  his 
possible  "theft"  of  about  $427,000,  was 
scarcely  mentioned  in  the  press. 

Perhaps  reporters  figured  it  was  old 
news.  And  besides.  Reed  was  not  actually 
found  to  have  broken  the  law;  fie  had 
elected  to  sccde  tfic  SEC's  case  without  a 
trial.  The  controversy  never  materialized. 

But  if  Thomas  Reed's  quick  rise  from 
ignominy  to  the  White  House  didn't  get 
much  public  reaction,  it  could  well  lie 
because  the  press  didn't  get  the  whole 
story. 

Most  of  the  major  dailies  told  you,  for 
example,  that  Reed  settled  his  case  as  do 
most  individuals  accused  by  the  SEC  of 
insider  trading;  by  giving  up  his  qucsdon- 
able  profits  and  promising  not  to  trade 
on  inside  infom^aDon  in  the  future — and 
doing  all  this  while  agreeing  to  neither 
admit  nor  deny  wrongdoing. 
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.  By  Marc/:?  2,  1981  the  value  of  Reed's  500 
Afnax  stock  options  had  fallen  to  almost  nothing.  Yet 
two  days  later,  he  bought  300  more. 


This  means  you  avoid  a  trial,  and  you 
don't  have  to  admit  you  did  anything 
wrong — but  you  cfon't  get  to  say  you're 
innocent  cither.  You're  stuck  in  an  un- 
comfortably murky  legal  category. 

Instead.  Reed  got  special  treatment 
from  the  SEC.  He  engineered  a  highly 
unusual  sctdement  that  allowed  him  to 
avoid  this  state  of  legal  limbo  because 


It  was  totally  silent  on  the  matter  of  his 
innocence.  This  has  enabled  Reed  to 
publicly  maintain  his  mnocencc. 

Reed's  attorney  Michael  Plishncr  re- 
cently boasted  that  it  was  "highly  un- 
usual" for  the  SEC  to  agree  to  such  a 
settlement.  The  SEC's  enforcement  chief. 
John  Fedders,  when  asked  about  SEC 
policy,  said  he  couldn't  remember  an  in- 


sider trading  case  in  the  recent  past  that 
was  settled  without  the  accused  agreeing 
to  neither  admit  nor  deny  the  charges. 
Told  of  the  specifics  of  Reed's  settlement 
and  asked  if  it  was  not  unusual.  Fedders 
said  that  setding  m  this  manner  is  "not 
frequently  done." 

But  p>erhaps  more  important  than  the 
story  of  how  Reed  was  able  to  finesse  the 
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Despite  the  fact  that  as  a  special  assis- 
tant to  the  president,  Thomas  Reed  holds 
one  of  the  top  positiotB  in  the  Reagan 
administration,  none  of  the  important 
information  ordinarily  available  to  the 
public  about  many  major  government  of- 
ficials is  available  on  Reed. 

First,  Reed,  who  serves  on  the  staff  of 
National  Security  Advisor  William  Clark, 
did  not  have  to  be  confirmed  by  the 
Sciutc.  While  cabinet  and  sub<abinet 


1  Thomas  ReeJ 

officials  are  subject  to  the  confirmation 
process,  confirmation  is  not  requited  for 
members  of  the  White  House  staff.  This 
means  he  did  not  have  to  make  details 
about  his  background  and  views  avail- 
able to  a  Senate  committee  for  discussion 
and  questions,  after  which  the  Senate 
woula  have  determined  if  he  were  fit  to 
serve. 

Second,  Reed  did  not  have  to  fill  out  a 
public  financial  disclosure  statement,  a 


statement  which  is  mandatory  for  the 
more  than  7,500  current  government  of- 
ficials and  appointees  who  earn  the 
equivalent  of  a  civil  servant  ranked  at  GS- 
16  or  above  (beginning  salary  is  $56,944). 
This  statement  requires  officials  to 
publicly  list  their  stock  holdings  and 
stock  transactions,  property  and  other 
financial  holdings  and  liabilities  so  that 
the  public  and  the  press  can  idendiy 
possible  conflicts  of  interest. 

Why  didn't  Reed  have  to  fill  out  the 
public  financi. !  disclosure  statement 
required  of  ma.i  major  officials?  Diaruu 
Holland,  executive  assisunt  to  Fred 
Fielding,  counsel  to  President  Reagan, 
said  Reed  did  not  have  to  complete  the 
form  because  he  is  paid  less  than  the 
equivalent  of  a  GS-16,  a  position  which 
tnggers  the  public  financial  disclosure 
provision.  Holland  would  not  say  how 
much  Reed  makes,  but  she  said  he  is  paid 
the  equivalent  of  government  officials  in 
the  GS-13  to  15  category,  (GS-I3  stare  at 
t34,930;  GS-15  starts  at  $48,553). 

Cunousiv.  this  means  Reed,  now  a 
special  assistant  to  the  president  handling 
sensitive  national  security  nutters  and  a 
foimer  secretary  of  the  Air  Force  (he  would 
be  making  more  than  $70,900  if  he  held 
that  post  ttxiay),  is  paid  the  same  as  a 
mitiale  mma^ement  government  official. 

And  because  he  docs  not  have  to  com- 
plere  the  public  financial  disclosure  state- 
ment, no  details  about  his  stock  holdings 
in  Amax  and  perhaps  other  holdings  are 
avaibble  for  public  inspection. 
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Reed's  purchase  of  the  300  seemmoly 

worthless  options  on  March  4  touched  off  a  buying 

spree  in  his  brokers  office. 


qucsuon  of  his  wrongdoing  are  the  details 
of  his  conduct  during  the  questionable 
stock  deal — details  which  until  now  have 
rcmajncd  buried  in  the  SEC's  files.  Using 
the  Freedom  of  Inf'ormauon  Act,  Com 
mon  Came  magazine  recently  obtained 
the  SEC's  files  on  Reed  After  reviewing 
Reed's  acuviues  in  several  hundred  pages 
of  legal  dcxuments  and  interviewing  ex- 
pens  in  securities  law.  Common  Cause 
Has  pieced  together  a  picture  of  Thomas 
Reed  tiut  raises  serious  ciucsuons  about 
his  honesty  and  judgment  and, 
ulumatelv,  about  his  fitness  for  public  of- 
fice The  documents  show,  among  other 
things,  thjt  Reed  fabricated  informauon 
and  backdated  and  signed  other  people's 
names  to  forms  required  by  his  brokerage 
house  to  carry  out  the  transactions  he 
wanted. 

Many  ot  Reed's  actions,  while  ap- 
parently not  illegal  in  themselves,  would, 
if  publicly  known,  doom  most  candidates 
for  any  top-level  job  in  government  or 
industry  Yet  Reed  has  said  he  gave 
William  Clark  the  file  on  his  SE<.!.  case 
and  that  Clark  nevertheless  insisted  Reed 
lake  a  |ob  with  the  council  staff  Thus, 
despite  his  actions.  Reed  has  been  sum- 
moned into  the  elite  corps  'f  analysts 
who  help  the  president  with  kc,  n.  inal 
security  matters  There,  according  to  one 
recent  press  account,  he  has  "moved 
quickly  to  a  position  of  influence,  often 
briefing  Reagan  personally"  Reed  help- 
ed President  Reagan  on  the  m.itter  of 
how  to  base  the  MX  missile,  for  example 

And  New  York  Times  columnist  Wil- 
liam Safire  recently  wrote  that  Reed  has 
the  inside  track  to  replace  hb  friend  Na- 
tional Security  Advisor  William  Clark,  if 
Clark,  as  rumored  in  some  circles,  is  asked 
to  become  Reagan's  new  chief  of  staff. 
That  would  land  Reed  in  a  pust  that  has 
given  men  like  Zbigniew  Brzezinski 
and  Henry  Kissinger  the  opportunity  to 
wield  enormous  power  in  world  affairs. 
Intercsungly,  neither  that  jub  nor  his 
present  one  requires  Senate  confirmation. 

Both  William  Clark  and  Thomas  Reed 
refused  to  be  interviewed  for  this  story; 
the  NSC  says  Clark,  doesn't  grant  inter- 
views as  a  matter  of  policy,  and  Reed's  at- 
torney, Michael  Plishncr,  says  his  client 


can't  comment  because  of  private  suits 
sull  pending  against  him  on  the  alleged 
insider  trading.  Plishner  adds  that  Reed 
denies  he  ever  traded  on  inside  ir\for- 
matjon  and  feels  "there's  no  reason  he 
can't  perform  his  duties"  at  the  NSC. 


Thomas  Care  Reed  has  packed  a  full 
career  into  his  48  years. 
Son  of  a  millionaire  oil  man  and 
a  multimillionaire  himself,  he  was  train- 
ed as  an  engineer.  He  worked  on  weapons 
projects  at  the  University  of  California's 
Lawrence  Livermorc  Laboratory  bet  ore 
going  into  business  in  Texas  in  the  1960s. 
In  1964,  he  moved  to  California,  where 
he  staned  a  real  estate  firm  called  Quaker 
Hill  Development  Corp  .  owned  by  Reed 
and  his  family,  whose  projects  include 
ski-condominiums  in  Colorado  and  a 
winery  in  California 

Reed  is  a  longtime  Reagan  supporter 
He  served  briefly  as  Gov.  Reagan's  ap- 
pointments secretary  in  1967  and  in  1970 
became  co-chairman  of  Reagan's  re- 
election campaign  He  was  also  a 
delegate  to  the  '68  and  '12  Republican 
National  Conventions 

Reed's  involvement  in  poliucs  even- 
rually  drew  him  to  Washington.  In  1969 
he  served  as  an  aide  tc  Nixon  political 
advisor  Harry  Dent,  and  rn  1973  He  went 
to  work  at  the  Pentagon,  where,  a  year 
later,  he  was  put  in  charge  of  overseeing 
the  computers  and  electronic  equipment 
the  naoon  uses  to  control  its  forces  in 
times  of  war  or  crisis. 

He  became  secretary  of  the  Air  Force 
under  Gerald  Ford  almost  two  years  later, 
and  stayed  around  after  Jimmy  Carter 
was  elected  to  help  his  energv'  advisor. 
James  Schlesinger.  organize  the  new 
Department  of  Energy, 

But  as  the  1980  eiecuons  approached, 
Rccd  returned  to  Republican  politics  In 
July  1980  Reed  and  a  New  York  invest- 
ment banker  founded  a  poliucal  action 
committee  called  Americans  for  an  Effec- 
tive Presidency,  which  spent  $1  27 
million  to  put  Reagan  in  the  White 
House . 

After    the    elections.    Reed    might 


reasonably  have  expected  a  gocxj  job  with 
the  new  administration.  But  Reagan 
didn't  tap  Reed  right  away,  and  Rccd  left 
Washington  soon  after  the  inauguration, 
saying  later  he'd  made  a  "fundamental 
decision"  that  he'd  been  involved  m 
government  long  enough  and  wanted  to 
return  to  his  business  enterprises  in 
California. 

So  Reed  weathered  the  early  days  of 
the  Reagan  administrauon  in  sunny 
Mann  County  And  that's  when  all  the 
trouble  began. 


On  January  30,  1981.  10  days  after 
Reagan's  inaugurauon,  Rccd  did 
something  he'd  never  done  bc- 
torc  He  called  his  stock  broker  and  put 
in  an  order  for  100  opuons  to  purchase  a 
total  of  10,000  shares  of  stock  in  a  large 
mining  company  called  Amax 

It  wasn't  the  first  time  Reed  had  in- 
vested in  Amax.  Reed's  family  has  a  long 
asscxiatjon  with  Amax,  His  father,  Gor- 
don, who  has  been  on  the  Amax  board  ut 
directors  since  1955.  is  a  longume  con- 
sultant to  the  company  on  oil  and 
aluminum  matters.  Beginning  in  the 
mid- '60s, Thomas  Reed  began  invesung 
his  own,  his  company's  and  his  children's 
money  in  Amax  Together  they  owned 
about  100.000  shares  Reed  later  told  the 
SEC  that  Amax  was  the  only  stock  he 
cared  to  own. 

What  was  unusual  was  that  on  this 
parucular  occasion  Reed  was  not  buying 
Amax  stock.  He  was  buying  Amax  "call 
opuons." 

Buying  call  options  means  buying  the 
opuon  (or  right)  to  "call  for"  (or  buy) 
share's  in  a  company  at  a  certain  specified 
pnce.  called  the  "strike  price."  What 
makes  call  opuons  attractive  is  that 
they  generally  cost  a  fracuon  of  the  cost  of 
the  stcxk  Itself,  which  means  you  can  buy 
a  lot  more  opuons  than  stock  for  the 
same  money  and  thus  potentially 
magnify  your  profits  if  the  stock  price 
gocsupdramaucally 

But  there's  a  catch.  Call  options  have 
an  expirauon  date  If  the  stcxk  price 
never  gets  as  high  as   the  strike   price 


January/February  1983     CommonCausc        I? 


194 


Keed fabricated  information,  signed  other 

people 's  names  and  backdated  some  ofthefomts  to 

help  "get  the  record  straight  " 


before  the  caJl  options  contract  expires, 
you've  lost  your  entile  investment.  Had 
you  bought  stock,  yew  could  hang  on  to 
It  indefinitely,  hoping  its  value  would 
rise  again.  You  can't  do  that  with  op- 
tions. As  a  result,  as  the  contract  eiqjita- 
tion  dale  draws  closet,  the  value  of  the 
conoact  drops  if  the  price  of  the  stock  in 
question  isn'tclose  to  the  btrike  price. 

In  effect,  an  individual  who  buys  call 
optiofB  is  not  really  investing  in  a  com- 
pany but  betting  on  the  future  of  a  com- 
pany's stock.  "It's  more  on  the  gambling 
side,"  explains  one  securities  attorney. 

Reed  tad  never  bought  call  options 
before,  and  he  would  later  tell  the  SEC 
that  "options  are  not  the  sort  of  conserva- 
tive, respectable  investment  that  our 
family  his  been  involved  with. 

Even  more  unusual  than  Reed's 
plunge  into  the  risky  world  of  options 
trading  was  his  timing. 

Reed  was  betting  the  price  of  Amax 
stodc  woukd  go  up  at  a  time  when,  he 
says,  his  brokerage  firm.  Dean  Witter 
Reynolds  Inc. .  was  utging  its  customers  to 
sell  their  Amax  holdings. 

AikI  he  was  bettin*  the  stock  would 
go  up  soon.  For.  while  you  usually  can 
buy  options  as  long  as  nine  months  be- 
foce  they  expire,  the  options  Reed  bought 
were  due  to  expire  March  21 — about 
seven  weeb  ftom  the  date  he'd  bought 
them. 

But  if  Reed  knew  the  investment  was 
risky,  he  didn't  seem  bothered.  For,  just 
three  days  later,  he  instmcted  his  broker 
to  buy  400  additional  Amax  options  for 
his  corporate  account.  Like  the  earlier 
batch,  these  oprions  were  due  to  expire 
March  21.  But  they  came  with  an  even 
higher  strike  price  than  the  fust  batch — 
which  meant  Amax  stock  would  have  to 
go  up  even  more  before  Reed  caiU  hope 
to  prt^it  from  them. 

Reed  had  now  invested  about  $40,000 
arxl  owned  500  options  which  gave  him 
potential  control  over  50.000  shares  of 
Amax  stock— which  was  then  valued  at  a 
total  of  about  $2.1  million.  And  most  of 
Reed's  investment  was  staked  on  the  bet 
that  Amax  wouM  jump  from  about  $42 
a  share  to  at  kast  $50  a  share  before  the 


contracts  expired  in  about  seven  weeks. 
It  was  a  gamble  all  right. 

But  Reed's  investmenc  turned  out  to 
be  not  quite  the  gamble  they  seemed. 
Because  sometime  in  late  1980.  Standard 
Oil  of  California  (SoCal)  began  calking 
with  Amax  about  a  possible  merger. 
Such  a  proposal,  once  announced 
publicly.  wouU  inevitably  send  Amax 
stock  soaring  because  investors  could 
reasonably  expect  that  SoCal  would  oflfcr 
more  for  Amax  stock  than  the  going 
market  price. 

This  wasn't  the  first  dme  SoCal  and 
Amax  had  considered  a  possible  merger. 
In  the  early  19705,  the  oil  giant  had  pur- 
chased approximately  20  percent  of 
Amax's  stock,  and  in  1978  it  had 
proposed  acquiring  Amax.  The  offer  was 
turned  down  and  merger  talks  ended — 
unril,  that  is.  late  1980  and  early  1981 

While  the  detaik  are  still  somewhat 
unclear,  the  SEC  maintains  that  the  head 
of  SoCal  made  an  offer  to  the  head  of 
Amax  on  Jan.  26.  1981.  The  offer  was 
not  made  public,  and  the  Amax  board 
was  not  fomully  told  of  the  merger  nego- 
tiations until  its  Feb  5  board  meeong. 

In  the  meantime,  four  days  after  the 
offer,  on  Jan.  30.  and  again  on  Feb.  2. 
Reed  began  investing  his  company's 
money  in  Amax  options  He  says  he 
bought  them  in  part  because  of  his  long- 
standing faith  in  the  company,  in  part 
because  of  "a  very  fundamental  bebef' 
chat  Reagan's  economic  initiatives  would 
bnng  down  interest  rates  and  thus  reduce 
Amax's  debt  burden,  and  in  part  out  of 
"wishful  thinking"  that  SoCal  would 
take  a  renewed  interest  in  Amax.  He  told 
the  SEC  he  did  not.  however,  know  that 
merger  talks  had  been  taking  place  when 
he  bought  his  Amax  options. 

But  several  people  Reed  knew  were  in 
a  position  to  possibly  know  more,  aiid 
Reed  was  in  contact  with  some  of  them  in 
early  1981  One  was  his  fathet.  who  sirs 
on  the  board  of  Amax.  Phone  records 
subpoenaed  by  the  SEC  show  that  Reed 
called  his  father  on  several  occasions  close 
to  the  time  Reed  fust  bought  opdons. 
Reed  says  he  often  calls  his  father  and 
chat  he  and  his  father  did  not  discuss 


Amax  on  these  occasions.  His  father 
denies  he  ever  gave  his  son  inside  infor- 
mation and  says  he  himself  did  not  even 
learn  of  the  merger  discussions  until  the 
Amax  directors'  meeting  on  Feb.  5. 

A  second  insider  Reed  ctmcacted  in 
January  1981  was  forrtKr  President  Ford, 
also  an  Amax  director.  Reed  says  they  dis- 
cused  the  new  adm'rustradon  ana  did 
not  talk  about  Amax. 

A  third  Amax  insider  Reed  was  in  con- 
tact with  during  chat  time  was  Ian  Mac- 
Grcgor.  An  Amax  board  member  and  an 
oU  Reed  family  acquaintance,  MacGregor 
is  currently  chaimun  of  the  British  %\ck\ 
Corp 

Reed  called  MacGregor  in  London  on 
Feb.  3 — one  day  after  his  second  opdons 
purchase  arx]  two  days  before  the  Artux 
board's  Febmaty  meeune.  Reed  was 
reportedly  not  in  the  habit  of  calling 
MacGregor,  but  says  he  wanted  to  discuss 
events  in  Poland  since  they  might  affect 
some  gold  investments  he  wanted  to 
make  And,  he  told  the  SEC,  "because 
we  have  15  yeais  in  common,  we  also 
started  to  talk  about  Amax. 

For  his  pan,  MacGregor  remembers 
chat  Reed  specifically  asked  "whac  was 
likely  co  happen  in  che  Amax /SoCal 
situadon." 

Reed's  quesdon  may  have  seemed  a 
striking  coincidence  to  MacGiegor.  Just 
TOTK  days  earlier,  on  Jan.  25.  MacGregor 
had  approached  a  SoCal  execudve  at  a 
dinner  and  urged  that  SoCal  make  a 
merger  offer.  MacGregor  says  he  didn't 
know  then  that  merger  talks  were  already 
under  way.  IronicaUy;  SoCal's  chairman 
made  Amax  a  private  merger  offer  Jan. 
26.  the  day  aftet  MacGregor  had 
proposed  the  idea.  (MacGregor  toU  the 
SEC  he  didn't  know  that  the  ofiicr  had 
been  made  undl  later ) 

Reed  says  MacGregor  toU  him  that 
from  his  conversation  with  SoCal 
management,  he'd  gathered  chat  SoCal 
was  interested  in  increasing  its  invest- 
ment in  Amax  or  acquiring  the  company 
outright. 

But  if  people  who  knew  of  the  merger 
talks  were  expecong  SoCal  to  make  a  for- 
mal bid  at  che  Feb.  5  Amax  board 
mecdng.  they  were  disappointed.  The 
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What  Is  Insider  Trading? 


Amax  chairman  merely  stated  that  in- 
formal discussions  were  under  way.  and  it 
was  assumed  they  would  continue. 

Thire  days  after  the  board  meeung.  on 
Feb.  8  and  9.  Reed  visited  his  father  at 
his  home  in  Connecticut.  Dunng  that 
visit,  the  two  discussed  SoCal's  involve- 
ment with  Amax;  according  to  Thomas 
Reed,  his  father  didn't  like  the  idea 
of  SoCal  getting  more  involved.  Reed 
also  claims  his  father  never  told  him 
merger  talks  were  then  ongoing 

In  the  meantime,  as  the  March  21  ex- 
piration date  of  Reed's  Amax  opaons 
drew  closer,  their  value  began  to  plum- 
met. Reed  began  charung  the  progress  of 
his  Amax  opuons  on  Feb  1 1  By  Feb  13, 
they  had  dropped  from  their  onginal 
value  of  $40,000  to  $16,000.  and  by  the 
time  Reed  returned  from  a  trip  to 
Southeast  Asia  on  Feb  26.  they  were 
worth  a  mere  $4,000  The  next  day.  Reed 
recalls,  he  told  a  fnend  he  was  "sorry" 
he'd  bought  them  By  the  close  of 
business  on  March  2,  most  of  Reed's  op- 
Dons  were  trading  at  close  to  zero,  which 
meant  that,  on  paper.  Reed  had  lost 
almost  his  entire  $40,000  investment 

Yet.  just  two  days  later,  on  March  4. 
despite  having  experienced  close  to 
$40,000  in  paper  losses  and  having  ex- 
pressed regret  to  a  friend  about  his  poor 
investment  judgment.  Reed  went  out 
and  bought  500  more  Amax  options. 

Like  all  the  opuons  he  had  bought 
earber,  these  would  expire  about  two  and 
a  haJf  weeks  bter  And,  again,  for  Reed  to 
make  a  profit,  Amax  stock  would  have  to 
sell  for  at  least  $50  per  share  On  March  4 
the  stock  was  selling  for  onlv  about  $38  a 
share  arxl  therefore  would  have  to  jump 
at  least  $12  a  share. 

The  SEC  would  later  show  great  in- 
terest in  Reed's  March  4  opuons  pur- 
chase. Among  the  things  it  quesuoned 
him  about  repeatedly  was  the  flurry  of 
phone  calls  mat  preceded  his  opuons 
purchase  on  the  morning  of  March  4 . 

Reed,  who  was  then  staying  in  the 
Washington,  DC  area,  fust  called  his 
father,  who  was  in  Barbados,  at  8:15 
a.m.  At  8:22  am.  Reed  called  his 
secretary  in  California  to  discuss  plans  to 
buy  Amax  opuons  (It  was  5  22  a.m.  her 


Insider  aadiag  ■  a  rnanei  of  txkcr 
cape  and  Icdgeis,  not  of  guts  and  get- 
away cats.  But  the  Securities  and  Ex- 
change Commission  (SEC)  still  considers 
it  a  kind  of  robbery.  "Anyone  who 
engages  in  insider  trading  is  clearly  a 
thief."  says  SEC  enforcement  chief  John 
Fcdders 

Feddcis  defines  insider  trading  ts 
"trading  in  seturhies  while  in  possession 
aS  matenal  non-public  information" — 
which  essentially  means  using  for  private 
gain  certain  key  corporate  information 
that  could  affect  a  company's  stock, 
before  that  informarion  has  been  dis- 
closed to  the  public. 

If  an  oil  company  president  knows  that 
his  company  las  just  discovered  a  hioa- 
trve  new  oil  field,  and  he  buys  addiDonal 
shares  of  company  srock  before  the  news 
is  made  public,  he's  trading  on  inside 
information.  The  laws  against  insidet 
trading  don't  apply  to  corporate  big-wigs 
alone:  If  rhe  president's  secretary  pre^its 
from  the  news  of  the  oil  discovery  before 
it's  made  public,  be  or  she  could  be 
guilty  of  insider  trading  as  well. 

While  not  a  new  o6Fense,  the  SEC 
believes  insider  trading  is  on  the  increase. 
That's  partly  because  corporate  mergers 
and  takeovers  are  becoming  common- 
place, providing  people  wicn  inside  io- 
.fofmauon  an  opportunity  to  make  easy 
money.  Even  if  a  proposed  merger  of 
takeover  is  eventually  unsuccessful,  news 
of  the  proposal  itself  usually  sends  at  least 
one  company 's  stock  up  in  value.  The  in- 
vestor who  has  inside  information  of  a 
pending  merger  announcement  can 
Lreiaily  buy  low  and  sell  high — chat  is. 
otKe  the  news  is  made  pubbc  and  prices 
shoot  up. 

Insider  trading  is  illegal  because  it's 
unfair  to  the  rest  of  the  investii^  public 
It's  like  "playing  with  marked  cards," 
says  one  Wall  Street  secunties  attorney 
But  that's  not  the  only  problem.  Insider 
trading  also  threatens  the  foundations  of 
the  securities  madtets.  which  are  key  to 
raising  capital  for  itklustry  here  and 
abroad  The  SEC  is  worried  that  if 
etKxigh  people  play  with  marked  cards. 
hoiKst  investors  won't  join  the  game 

But  if  the  larger  implicarions  of  insider 
trading  arc  very  serious,  the  consequerKcs 
for  those  charged  with  doing  it  have  been 
surprisingly  light. 

Although  insider  trading  can  be  both  a 
civil  and  a  criminal  ofiense.  criminal 
prosecution  is  all  bur  unknown.  Only  six 
people  have  ever  been  convicDed  on 
cnminal  charges,  and  one  conviction  was 
overturned  'The  SEC  says  U.S.  Attorneys 
ate  usually  just  not  interested  in  bringing 
the  criminal  cases  to  coun  because  chcy'rr 


tou^h  to  prove  and  aren't  high  prioiin^ 

Gvil  cases  are  fai  mote  commoo.  The 
SEC  has  brought  26  court  cases  in  the 
past  two  years  alone  Yet  even  those 
FourKi  to  have  committed  the  civil  of- 
fense face  almost  no  formal  pumshraent. 
"The  worsr  that  happens  if  you  get 
caught  IS  ynii  have  to  give  up  your  illegal 
profits.  It's  merely  a  wiist  slapping,  and  ' 
the  person  says  'I'll  never  do  it  again,' "  ' 
according  to  SEC  Commissioner  Baitara 
Thomas  "We're  essentially  asking^ 
peopk  to  behave  like  honest  people 
would  anyway."  In  fact,  the  tougnest 
civil  penalty  the  SEC  can  get  for  dflerxleij 
after  a  trial  is  no  worse  than  the  agency 
would  expect  if  the  case  were  settksd 
without  a  trial. 

Consequently,  the  SEC  settles  most  of 
the  cases  it  bnngs  to  court  without  going 
CO  trial.  In  almost  all  cases  (but  not 
Thomas  Reed's,  see  main  stotyj  the  de- 
fendant agrees  to  rKither  aciinit  nor 
deny  the  SEC's  charges.  As  Fcdders  ex- 
plains, "It's  so  expensive  to  liogate  |all 
cur  cases!  ^^^  only  be  able  to  bnng 
about  a  third  at  the  cases  we  now  han- 
dle." 

With  the  penalties  so  light,  and  most 
offenders  escaping  trials,  inc  prospects  of. 
a  quick  profit  can  outweigh  the  dangers 
of  getting   caught  CoiKedes   Thomas, 
'  "There's  no  incentive  not  to  do  it. ' ' 

That's  something  she  and  her 
colkragues  hope  to  change  They've  asked 
Congress  to  provide  much  stiffer  civil  and 
criminal  penalties  for  those  foutxl  guilty 
of  insider  trading.  And  they  ptomist 
tougher  civil  prosecution  ana  oione 
nrfertab  to  the  Justice  Department  for 
criminal  prosecution. 

In  the  mcantiiiie,  the  major  deidTent 
seems  to  be  the  personal  disgrace  that,  in 
theory,  awaits  the  accused.  Insidet 
traditig  is  considered  in  many  circles  a 
breach  ot  trust.  And.  in  the  business 
world,  if  not  in  government,  failnrc  to 
clear  one's  name  of  that  charge  can  be 
the  kiss  of  professional  death. 

But  SEC  (^icials  and  others  acknow- 
ledge that  even  the  fear  trf  a  damaged 
reputation  doesn't  prevent  people  from 
trading  on  inside  iiiformation.,  "You've 
got  a  ba^c  human  motive  at  work." 
says  a  Wall  Street  attorney.  "Greed, 
People  like  to  make  money,  and  they  like 
to  rnake  It  with  the  least  nsk  possible." 

Thomas,  who  says  she  has  observed 
numerous  insider  trading  cases  while  a 
private  attorney  puts  it  this  way:  "The 
potendal  for  gain  is  so  great  and  the 
charKes  of  getting  caught  are  so  little  .... 
[People Jget  crazy  They  learn  a  secret 
and  they  lose  their  heads,  they  lose  their 
judgment."  —J.A.K. 
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''What  you  put  down  Jon  the  form]  doesn  't  really 

matter, '  Keed  tola  the  SEC,  "so  long  as  the 

computer  will  accept  it.  " 


time.l  At  9:39  am..  Reed's  time,  he 
calica  his  father  again.  Three  minutes 
later  he  called  hjs  broker,  a  fact  Reed  later 
described  to  the  SEC  as  "the  most  bizarre 
coincidence. 

But  it  was  6  42  am.  in  California,  and 
Reed  was  not  able  to  reach  his  broker  He 
tried,  again  unsuccessfully,  15  minutes 
aixl  then  26  minutes  later  When  Reed 
finally  did  reach  his  broker  at  1 1:06  am 
Reed's  time,  he  put  in  his  order  for  500 
options  and  had  them  put  in  a  special 
new  account.  Like  the  old  one.  this  one 
would  bear  the  Quaker  Hill  company 
lume.  but  it  would  list  Reed's  pnvate 
post  oflTice  box  number  instead  of  the 
company's  address.  And.  unlike  the 
earlier  call  options,  these  were  paid  for 
with  Reed's  peisonal  funds  Reed  now 
owned  1,000  options^the  maximum 
Dean  Witter  allows  any  one  customer — 
giving  him  potential  control  over  100,000 
shares  of  Amax  stock. 

Reed  and  his  father  emphatically  deny 
discussing  inside  information  during 
their  early  morning  calls.  And  Reed  says 
he  was  unaware  tlat  his  father  had  been 
called  by  Amax  the  previous  week  to  at- 
tend a  specul  meeting  scheduled  for 
sometime  in  the  last  few  days  in  February 
cofKeming  the  possible  merger.  (The 
special  meeting  was  eventually  postponed 
until  the  morning  of  the  regular  board 
meeting  on  March  5 .) 

Why,  while  facing  a  big  loss  on  the 
ones  he  already  owned,  <iid  Reed  buy 
more  apparcndy  worthless  opdons?  Reed 
told  tne  SEC  he  was  following  an 
aggressive  investment  strategy  of 
"doubling  up,"  and  "averaging  down." 
That  meant  the  piice  of  the  Amax  op- 
tions was  by  now  so  low  he  could  double 
his  earlier  investment  of  500  options  for 
very  little  money  and  have  a  better  chance 
of  making  some  of  his  money  back,  // 
the  stock  price  went  up. 

But  what  made  him  think  Amax  stock 
prKcs  would  jump  in  the  two  and  a  half 
weeks  left  before  his  opdons  were  due  to 
expire?  Was  he  gamoling,  or  did  he 
know  something? 

Reed  told  the  SEC  that,  in  plotting  the 
progress  of  his  earlier  investmenis,  he  had 


noticed  that  the  value  of  his  options  had 
iiKreased  slighdy  just  before  the  Amax 
board  meeting  on  Feb  5.  He  reasoned 
that  perhaps  the  March  board  meeting 
would  inspire  a  similar  small  incicase. 

But  Rc^  also  told  the  SEC  that  his 
March  4  investment  "wasn't  a  rational 
decision  ...  it  was  a  throwaway.  .  .  . 

"1  had  bought  a  bunch  of  options  and 
had  lost  a  fair  amount  of  money  and  1 
thought,  what  the  heck.  I'll  drop  a  bit 
more  in  because  .  .  they  cost  six  cents 
(per  share)  ...  It  was  a  veiy  minor  pan 
rf  the  day's  activities. " 

It  may  have  been  a  "veiy  minor" 
event  in  Reed's  day,  but  his  purchase  of 
500  seemingly  worthless  opuons  on  the 
eve  of  the  company's  board  meedne 
touched  off  a  buying  spree  that  day  and 
the  next  in  the  San  Rafael  btaiKh  of 
Dean  Witter.  Seven  brokers.  ifKluding 
Reed's,  plus  the  ofTice  manager  who  had 
to  approve  Reed's  puichase.  also  bought 
Amax  options.  Even  the  two  wire 
operators  who  sent  out  the  or- 
deis — neither  of  whom  had  ever  bought 
opdons  before — bought  some  too. 

On  March  5,  the  day  of  the  board 
meenng,  as  Reed  tells  it,  he  was  "tend- 
ing to  constnicrion  busirKss  and  bliss- 
fiilly  unaware  of  any  setious  actividcs  " 
when  his  secretary  called  from  California 
to  tell  him  the  stock  exchange  had 
stopped  all  trading  in  Amax  secunries. 

Minutes  larer.  Reed's  broker  called 
him  to  tell  him  SoCai  had  made  a  bid  to 
acquire  Amax  and  was  offering  what 
amounred  to  at  least  $78  per  share- 
about  $40  per  share  more  tnan  market 
value. 

Had  the  "friendly  takeover"  offer 
been  successfiji,  it  would  have  been  the 
largest  ever  at  diat  dme.  As  it  happened, 
the  Amax  board  declared  it  wasn't  inter- 
ested. Nevertheless,  when  Amax  securities 
lesumed  trading  March  6,  the  stock  had 
jumped  nearly  $20  to  $58  per  share— an 
increase  of  more  than  47  percent.  Not 
bad. 

But  Reed   owned    not   only    Amax 
stock — he  owned  a  lot  of  Amax  opdons 
Almost  all  of  them  jumped  from  about 
six  cents  to  $9  a  share — an  increase  of 
nearly  15,000  percent. 


In  about  48  bouts.  Reed's  Mareh  4  in- 
vestment of  about  $3,000  was  worth  more 
than  $427,000  Since  Reed  says  he 
thought  the  investment  was  a  "throw- 
away,"  the  unexpected  windfall  must 
have  seemed  t(x>  good  to  be  true. 


If  the  newspaper  accounts  of  Reed's 
appointment  as  temporary  consultant 
to  the  Nadonal  Security  Council  are  to 
be  believed,  his  friends  at  the  White 
House  seem  to  have  been  more  coiKenwd 
about  the  "public  relauons"  problems  it 
could  cause  than  about  what  the  alleged 
insider  trading  episode  said  about  Reed's 
fitness  for  a  job  in  which  discretion  and 
good  judgment  are  cmcial. 

The  fact  diat  Reed  chose  to  setde  the 
charges  with  the  SEC  rather  than  clear  his 
lume  by  fighting  the  charges  in  court 
ought  to  have  been  trtxiblmg  in  itself. 
Reed  told  The  Washtngton  Post  in 
Febiuaiy  that  he  had  setded  the  case  be- 
cause "the  SEC  was  as  exercised  as  it  was 
and  this  was  consuming  a  great  amount 
of  time  and  legal  fees. ' '  He  also  said  that 
he  had  given  William  Clark,  the  head  of 
the  Nauonai  Security  Council,  the  file  on 
the  SEC  case  and  toM  him  he  would 
pass  up  the  consulting  job  "if  this  causes 
you  any  grief,"  but  Clark  insisted  he  take 
the  job. 

If  Clark  lead  Reed's  file,  then  he 
knew  about  Reed  s  irregular  actions  on 
the  day  afrer  the  SoCal/Amax  merger 
proposal  was  annourxed. 

On  that  day,  March  6,  Thomas  Reed 
called  his  broker  in  San  Rafael  with  in- 
structions to  sell  the  500  options  he 
bought  on  March  4 — and  to  sell  them  in 
the  names  (A  eight  other  people.  (He  also 
instrucred  his  broker  to  sell  the  100  op- 
tions he  had  bought  onjan.  30.) 

Who  were  these  eight  and  why  did 
Reed  want  the  options  sold  in  their 
names? 

Reed  told  the  SEC  that  when  he  made 
his  "throwaway  "  irtvestment  in  apparent- 
ly worthless  options  on  March  4.  he  was 
buying  them  as  a  surprise  mid-year  bonus 
for  certain  fnends  and  employees — part 
of  the  "Quaker  Hill  gang,"  as  Reed  put 
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The  crucid  thing,  in  Reed's  mind,  was  to 

sell  the  cptions^jast — and  ''not  let  the  system 

get  in  the  way, " 


It.  And  these  eight  people  also  were, 
Rccd  said,  people  who  "generally  can  be 
described  as  needy  " 

The  eight  were:  Reed's  longtime 
secretary  in  San  Rafael;  Kay  Ridoell,  a 
longtime  business  associate  oif  Reed's  and 
a  vice  president  of  Chase  Manhatun 
Bank;  the  man  who  headed  Reed's  com- 
pany's vineyards,  and  his  wife,  an  ac- 
countant for  Reed's  company;  Reed's 
wife's  parents  and  two  diabetic  sons  of  a 
former  secretary.  Reed  destnbed  most  of 
them  as  having  various  health  problems 
or  needy  dependents. 

And  he  says  he  had  intended  to  buy 
the  options  on  his  fncnds'  behalf  all 
along — a  contenuon  his  secretary,  who 
says  she  had  discussed  the  idea  with  him 
on  March  5,  confirms.  Reed  and  his 
broker  also  maintain  that  he  had 
originally  tried  to  buy  the  opuons  in  his 
friends'  names  but  couldn't  because  each 
would  have  had  to  have  opened  an  ac- 
count with  Dean  Witter  and  to  fill  out 
and  sign  a  sf>ecial  "oprions  client"  form, 
to  help  the  broker  ascertain  if  each  had 
the  money  and  investment  savvy  required 
for  trading  in  opuons.  And  that,  of 
course,  would  have  ruined  Reed's  sur- 
prise. 

Both  Reed  and  his  secretary  say  Reed 
had  given  surprise  gifts  before.  "It's  my 
policy,  when  I  do  this,"  he  told  the  SEC. 
".  ,  .  to  do  something  and  tell  about  it 
afterwards,  especially  if  it  works,  and  if  it 
doesn't,  why  I  eat  the  cost."  It  was.  Reed 
acknowledged,  "a  bizarre  way  of  doing 
things." 

But  it  was  not  nearly  as  bizarre  as  the 
lengths  Reed  went  to  to  pull  off  his  sur- 
prise plans. 

Because  his  broker  wouldn't  let  him 
buy  the  options  in  the  names  of  the 
eight.  Reed  says  he  decided  to  open  a 
new  account  under  his  company's  name 
but  with  his  private  post  office  box  as  its 
address.  This,  he  says,  was  hjs  way  of 
noring  that  the  purchase  was  for  the  eight 
others,  and  not  for  his  old  corporate  ac- 
count, and  he  says  that's  what  he  told  his 
broker. 

Nevertheless,  when  Reed  decided  on 
March  6  that  he  had  to  sell  the  options 
right  away,  they  were  still  in  an  account 


bearing  his  company's  name  and  Reed 
wanted  them  sold  in  the  names  of  the 
eight  other  people  Reed  recalls  his 
broker  saying  "the  only  names  that  our 
computer  will  respond  to  are  people  who 
have  filled  out  forms." 

But  Reed  persisted.  The  opuons  had  to 
be  sold  — that  day — and  in  the  names  of 
the  eight. 

Why  did  Reed  insist  thai  the  500  op- 
uons be  sold  that  day,  March  6? 

Reed  says  he  had  to  work  quickly 
because  of  uncertainty  over  what  would 
happen  to  the  value  of  these  opuons  if  he 
held  on  to  them.  Although  die  price  of 
Amax  opuons  had  skyrocketed  when  the 
market  opened  on  March  6,  their  price 
after  that  would  depend  to  a  large  extent 
on  what  happened  with  the  SoCal/ Amax 
merger  proposal  The  Amax  directors  had 
said  on  March  5.  at  the  same  time  the 
news  of  the  merger  offer  was  made 
public,  that  they  weren't  interested  in 
the  offer  Yet  newspaper  accounts  and 
interviews  show  that  there  was  sull  reason 
to  believe  that  Amax's  public  proclama- 
uon  of  disinterest  was  just  pan  of  some 
intncaie  pas  de  deux  that  might  sull 
lead  to  a  merger 

Reed.  too.  says  he  had  no  idea  what 
was  going  to  happen  next  with  the 
merger  proposal.  But  he  had  spent  the 
night  of^  March  5.  after  the  Amax  board 
meeung.  at  his  father's  house  in  Green- 
wich. Conn  ,  where  he  and  his  father  had 
discussed  "the  excitement  of  the  day" 
and  his  father  had  launched  into  what 
Reed  described  as  "an  orarion  on  the  un- 
desirability  of  being  taken  over  or  doing 
business  with  oil  companies  ,  .  "  Reed 
also  overheard  his  father  fielding  a 
"regular  stream  of  phone  calls  from 
outraged  shareholders"  wanting  to  know 
why  the  Amax  directors  were  giving 
thumbs  dcwn  to  what  lcx)ked  to  many 
like  a  very  generous  offer. 

Reed  says  he  learned  no  more  about 
the  merger  proposal's  future  from  his 
father  thin  he  learned  from  The  Vl'all 
Street  Jouma/. 

But  when  March  6  rolled  around,  Reed 
seemed  to  fear  the  worst  "We  can't 
gamble  with  widows'  and  orphans' 
money , ' '    Reed's    broker    recalls    Reed 


saying  that  day  And  Rccd  himsetf  cold 
the  SEC  that  his  thinking  was,  "If  (the 
stock  pncc)  went  dcjwn.  I  would  have 
.to  live  with  their  knowing  they'd 
had  this  opporturuty  and  I'd  blown  it." 
Curiously.  Reed  also  told  the  SEC  that 
none  of  the  eight,  except  his  secretary 
and  perhaps  Kay  Riddell,  even  knew  he 
had  ever  planned  to  buy  opuons  on  their 
behalf 

Why  didn't  Reed  simply  sell  the  op- 
uons and  distribute  the  prcKcecb  later? 
Why  did  he  insL";!  on  selling  the  opuons 
in  the  names  of  the  eight?  Reed  told  the 
SEC.  ".  It  was  already  beginning  to 
cxcur  to  me  that  there  was  enormous 
shon-tcrm  capital  gains  involved  [and 
therefore  huge  taxes  to  be  paid]  and  that 
I  had  better— well,  more  than  that.  I 
mean,  the  purchases  had  been  made  for 
these  people  and  now  let's  get  the  record 
straight." 

Reed  certainly  went  to  some  extraor- 
dinary lengths  to  "get  the  record 
straight." 

Fust  he  had  to  persuade  his  reluctant 
broker  to  sell  the  oprions  that  day — 
Fnday,  March  6.  on  the  promise  that 
Rccd  would  have  all  the  necessary  paper- 
work in  to  him  by  Monday  morning. 
"He  started  to  tell  me  about  the  things 
he  needed  and  so  forth,"  Reed  recalls 
of  his  broker,  "and  I  got  very  firm  on 
the  subject  of  please  do  it  today  ..." 
That  was  already  bending  the  mics. 

Then.  Reed  says,  he  "began  to  call  the 
recipients  in  a  series  of  very  comical  con- 
vcrsauons  because  I  was  fechng  comical, 
and  I  called  them  all  and  said  to  each  [ex- 
cept the  two  sons  cjf  his  former  secretary, 
whom  he  couldn't  locate]  .  .  "congratu- 
lauons,  you  have  been  very  astute  and 
bnlliant,  and  I  now  want  you  to  fill  out 
some  forms  so  we  can  convert  your 
pmdent  investment  into  cash'  .  .  The 
conveisauon  was  different  depending  on 
thesophisricauon  of  the  people," 

Since  Reed  was  then  in  the  Wash- 
ington, DC,  area,  he  had  his  bro- 
ker and  his  secrerary  take  care  of  all 
the  necessary  paperwork  for  the  five 
people  m  Califorma  to  whom  Rccd  said 
ne  wanted  to  give  oprions.  That  touched 
off  a  comical  paper  chase  as  Reed's  broker 
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If  Nationd  Security  Advisor  William  Clark  had 

read Keed's pie,  then  he  must  have  known  about 

Reed's  irregular  actions  on  March  6. 


and  secictary  appucntly  raced  back  and 
forth  between  each  other's  offices  and  in 
and  around  San  Rafael  in  a  frantK  efifon 
to  get  the  people  to  fill  out  the  forms. 

Meanwhile.  Reed  was  trying  to  "make 
the  rounds"  of  the  three  people  in  the 
Washington  aica  to  whom  he  nad  plan- 
ned to  give  options — Kay  RiddcU  (the 
Chase  Mar\hattan  vice  president)  and  the 
two  sons  of  his  former  secretary 

Getting  RiddcU  to  fill  out  the  forms 
was  easy  enough.  Reed  called  her.  he 
recalls,  saying,  ".  .  .  'ha.  ha.  ha,  con- 
gratulations I'm  coming  over  to  see  you. 
Willyoubeinyour office ? '  " 

Reed  asked  her  to  sign  the  necessary 
form  and  to  put  in  "whatever  numbers 
you  want' '  to  convince  Dean  Witter  she 
was  eligible  to  trade  in  options. 

He  also  asked  her  to  backdate  her  forms 
to  "...  a  date  earlier  in  the  week." 
Riddell  dated  her  forms  March  4— the 
day  ReeJ  himself  had  bought  the  op- 
tions.        ,  .  .,  ,        ,  . 

It  proved  impossible  to  locate  the  sons 
of  his  former  secretary  and  have  them  fill 
out  and  sign  the  forms,  so  Reed  simply 
went  to  a  phone  booth  and  called  their 
mother,  got  the  young  men's  Social 
Security  numbers  arid  filled  out  the  forms 
himself— in  some  cases  making  up  what 
he  didn't  know,  signing  the  forms 
with  their  names  ar)d  backdating  the 
forms  to  Match  2— two  Jays  before  ReeJ 
himself  haJ bought  the  options. 

From  the  dates  put  on  the  forms  for 
Riddell  and  the  two  young  men,  it  waild 
appear  they  had  opened  accounts  on  or 
before  the  day  Reed  bought  his  options. 
And  when  his  secrcnuy  drew  up  a  cor- 
porate resoluDon  on  March  6  requited  by 
Dean  Witter  for  transferring  the  options 
from  Reed's  company  account  to  the  ac- 
counts of  the  eight,  she  dated  it  March  3. 

She  explained  to  the  SEC  that  that  was 
the  date  that  she  and  Reed  had  in  fact 
discussed  giving  the  eight  people  the  op- 
Qons.  Her  discussion  with  Reed  was  the 
same  as  a  corporate  resoluaon.  she  said, 
siiKe  she  and  Reed  were  two  of  Quaker 
Hill's  three  directors.  (The  third  was 
Reed's  wife.)  To  look  at  the  forms,  it 
woukl  appear  that  the  three  people  had 
acquitccl  the  oprions  before  the  SoCal/ 


Amax  ntcrger  proposal  was  announced, 
arid  that  Reed  himself  was  scarcely  in- 
volved in  the  matter  at  all. 

Why  did  he  ask  Kay  Riddell  to  back- 
date her  forms,  and  why  did  he  himself 
backdate  the  othets? 

Reed  says  it  was  because  he  feared  put- 
ting the  correct  date,  March  6,  would 
mean  that  Dean  Witter  wouldn't  process 
them  in  time  to  have  them  sold  im- 
mediately He  says  he  told  Riddell  "if  you 
put  in  today's  date,  the  computer  may 
say,  'well  you  could  not  have  been  in- 
volved in  this  .  .  .  there's  not  enough 
time  for  all  this  to  clear,  and  we'll  talk  to 
you  about  it  on  Monday'  ...  I  did  not 
wish  to  discuss  it  on  Monday.  1  wished 
the  sales  to  occur  Friday. ' ' 

Just  why  Reed  thought  that  putting 
the  conect  date  on  the  forms  wouU  slow 
down  the  sale  is  not  clear.  Pressed  by  the 
SEC  attorneys  he  said,  "I  don't  know;  I 
really  didn't  think  about  it  very  hard  arxl 
why  not  put  the  4th;  why  not  put  some 
other  day  earlier?  It  doesn't  matter.  I 
mean  .  .  .  "  he  added.  "I  put  down  all 
sorts  of  net  worth  that  may  or  may  not 
have  really  been  the  fact. 

For  example,  on  the  forms  for  the  two 
sons  of  his  former  secretary.  Reed  put 
numbers  indicating  the  young  men  were 
wealthier  than  he  apparently  thought 
they  were — knowing  tnat  D«m  Winer 
will  only  take  options  customers  who  can 
cover  their  bets.  When  he  put  down  their 
net  worth,  he  included  the  hefty  profits 
from  the  options  he  intended  to  give 
them,  but  which  they  did  not  yet  own 
and  which  they  couldn't  have  possibly 
owned  on  March  2,  the  dare  he  fad  put 
on  their  forms.  Elsewhere,  he  apparentiy 
picked  orK  number  out  of  thin  air — the 
figure  for  one  of  the  young  men's  liquid 
net  worth,  which  Reed  says  he  put  in  be- 
cause it  'struck  me  as  the  threshold  the 
ct  wanted  to  hear. 

Eit  in  a  whole  butKh  of  stuff  which 
bly  not  the  way  it's  supposed  to  be 
done,"  Re<J  recalled  for  the  SEC.  '.  .  . 
My  view  of  the  whole  form  is.  what  you 
3ut  down  here  doesn't  really  matter  so 
lorig  as  the  computer  will  accept  it   " 

Reed  said  he  understood  the  reason  for 
the  forms  at>d  agreed  they  were  usually 
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important,  but  that  on  that  particular 
day,  he  saw  them  as  a  "roadblock  be- 
tween selling  thoc  options.  ..."  The  cru- 
cial thing,  in  Reed's  mind,  was  to  sell  the 
options  investment  as  quickly  as  possible, 
"turn  it  into  money  and  not  let  the 
system  get  in  the  way. " 

Not  let  the  system  get  in  the  way. 

It  seemed  a  rather  cavalier  starement, 
coming  from  a  man  who  had  oiKe 
headed  a  branch  of  the  nation's  military — 
where  obedience  to  "the  system,"  what- 
veritmay  be,  is  paramount. 

But  Reed  clearly  believed  his  own  goals 
at  that  moment  were  more  important.  As 
he  told  the  SEC,  "I  felt  that  my  respon- 
sibilities to  supply  some  leadership  tran- 
scetxled  the  niceties  of  what  the  com- 
puter required  to  .  .  .  make  these  sales 
occur. ' ' 

Were  these  the  same  "leadership" 
qualities  the  president  and  William  Clark 
had  in  mind  when  they  appointed  Reed 
to  the  National  Security  CoutKil  staff? 


Within  days  of  Reed's  killing  on 
the  options  market,  the  business 
press  and  Wall  Street  thought 
they  smelled  a  tat  Although  the  details  of 
Reed's  sale  of  the  500  opuons  were  never 
reported,  the  timing  A  the  transaction 
arid  his  father's  connection  with  Amax 
did  raise  eyebrows. 

By  March  13,  newspapers  were  canying 
headlines  such  as  "Amax  Director's  Son 
Bought  500  Options  the  Day  Before 
SoCal's  AcquisiuonOffer.'' 

To  make  manets  worse.  Reed  then  had 
to  face  tfic  SEC  investigation.  And,  to 
settle  SEC  charges  that  he'd  had 'inside 
information  when  he  bought  his  500  op- 
tions on  Mareh  4,  Reed  had  to  put 
$427,000  into  esaow.  SirKe  he'd  already 
effectively  given  the  profits  to  the  eight 
other  people,  that  money  presumably 
cartK  out  of  his  own  pocket. 

The  SEC  never  charged  him  with  in- 
sider trading  on  his  January  and  Febiuary 
opuons  purchases,  and  therefore  did  not 
ask  him  to  give  back  whatever  profits  he 
made  when  he  sold  them — some  on 
March  6,  and  the  test  in  mid-Match, 


24       Conunon  Cause    janualy/Fcbniaty  1983 


199 


Reed  has  been  able  toproclmm  his 

innocence  to  the  world,  thanks  to  an  unusud 

mrangement  with  the  SEC. 


shortly  before  they  were  all  due  to  expire. 
(While  there  is  no  public  record  of  how 
much  Reed  made  from  the  sale  of  these 
options,  his  profits  could  have  been  sub- 
stantial if  the  options  prices  stayed  high.) 
Did  Reed  trade  on  inside  information. 
or  was  he  merely,  as  he  says,  taking  a 
"random  walk  through  the  options 
market"?  That  quesaon  is  now  pending 
in  the  courts.  For,  in  addition  to  his 
troubles  with  the  SEC.  Reed  has  been 
sued  by  a  prominent  Chicago  options 
trading  firm,  O'Connor  and  Associates, 
and  a  pnvate  New  York-based  trader. 
Keith  Garber  and  Co.  Having  sold  the 
options  to  Reed  and  other?  at  bargain 
basement  prices  when  they  appeared 
worthless,  mese  traders  later  had  to  buy 
them  back  at  much  higher  prices 
and  swallow  the  losses.  They're  claiming 
that's  not  fair,  since,  they  allege.  Reed 
had  inside  information  about  the 
merger,  and  thus  knew  ahead  of  time 
that  the  opoons  were  not  as  worthless  as 
they  appeared.  If  the  traders  suing  Reed 
win  in  coun,  the  money  Reed  put  into 
escrow  will  be  used  to  settle  their  claims. 

In  the  meantime,  as  the  private  court 
proceedings  drag  on.  Reed  has  settled  the 
SEC  case  without  a  trial.  More  important- 
ly, he  has  been  able  to  proclaim  his  in- 
nocence to  the  world,  thanks  to  yet 
another  unusual  arrangement — this  one 
with  the  SEC  itself. 

It  was  not  unusual  that  the  SEC  would 
sctde  Reed's  case  without  a  coun  trial. 
The  SEC  settles  almost  all  of  its  insider 
trading  cases  without  trials  because  it 
saves  ame  and  legal  costs. 

But  what  was  very  unusual  was  the  fact 
that  the  SEC  allowed  him  to  settle 
without  the  standard  provision  that  Reed 
agree  to  neither  admit  nor  deny  the  in- 
sider trading  charges.  Reed's  attorney. 
Michael  PUshner.  says.  "We  refused  to 
agree  to  that  kind  of  setdcmeni  because 
that  was  not  true  .  .  .  You'll  look  in  vain 
to  find  that  provision  [in  Reed's  sei- 
tlcmenti.  He  (W</ deny  the  charges    ' 

Askea  about  standard  SEC  policy, 
John  Feddets,  the  SEC's  head  of  enforce- 
ment, told  Common  Cause  he  couldn't 
remember  an  insider  trading  case  in  the 
past  four  years  when  the  SEC  had  settled 


without  the  accused  agreeing  to  rKither 
admit  nor  deny  the  charges.  "It  doesn't 
make  sense  to  sctde  otherwise,"  said 
Feddcrs.  because  if  a  person  whom  the 
SEC  has  charged  with  insider  trading  in- 
sists he  or  she  is  innocent,  the  SEC  takes 
that  person  to  trial.  Thus,  Fedders  ex- 
plained, for  an  individual  to  settle  with 
the  SEC  and  claim  innocence  is  'incon- 
sistent " 

Yet  that  is  exactly  what  Reed's  set- 
tlement with  the  SEC  allowed.  Asked 
why  Reed's  setdcment  deviated  from 
SEC  policy,  Fedders  summoned  associate 
enforcement  directors  Theodore  Lcvinc 
and  -Gary  Lyrvh,  who  worked  on  Reed's 
case  Levine  arxl  LytKh  said  there  was  lit- 
dc  difference  between  Reed's  sctdement 
and  other  setdemcnts  because,  as  in  most 
settlements.  Reed  still  had  to  give  up  the 
profits  and  agree  not  to  trade  on  inside 
information  in  the  future. 

The  main  difference,  in  this  case,  they 
said,  was  a  small  matter  of  form.  In  other 
cases  the  acoised  neither  admits  nor 
dcrues  the  charges,  the  two  said,  whereas 
in  this  case,  the  setdement  is  "silent"  on 
this  matter. 

'  'What  the  commission  won't  accept  is 
a  denial  (rf  the  allegations,"  said  Levine. 
But  the  special  sctdement  does  allow 
Rccd  to  deny  wrongdoing.  The  sctde- 
ment papeis  may  not  say  Reed  is  in- 
nocent, but  in  the  newspapers  and  else- 
where. Reed  can  arxl  docs  say  he's  in- 
nocent, thanks  to  the  SEC. 

The  SEC  may  argue  that's  a  small  mat- 
ter of  form,  but  Reed  and  his  attorney 
clearly  do  not.  The  kind  of  sctdement 
Reed  got,  Plishncr  says,  "certainly  is  un- 
usual in  my  experience." 

It's  easy  to  see  why  this  key  difference 
is  so  important  to  Reed  and  his  lawyers 
While  many  dcfeiKlants  seem  to  prefer 
settling  their  cases  because  of  the  time, 
cost  and  publicity  of  a  court  tnal,  they 
have  to  Uve  with  the  fact  that  settling  a 
case  with  the  SEC  has  its  own  costs. 
While  trials  resolve  the  question  of  in- 
nocence, settling  leaves  a  question  mark 
on  the  accused's  record  and  a  stain  on  his 
or  her  reputation. 

As  one  Wall  Street  securities  attorney 
puts  It,    "If  my  rcpucabtMi  were  at  stake 


and  I  wasn't  guilty,  I  would  fight"^by 
going  to  court. 

David  Ruder,  a  securities  attorney  arxi 
dean  of  Northwestern  University  Law 
School,  remembers  one  insider  trading 
case  he  worked  on.  m  which  a  man  set- 
ded  the  charges  without  admitting  nor 
denying  wrongdoing.  "I  fourtd  myself 
with  a  man  whose  life  was  ruined.  He  lost 
his  job  and  the  respect  rf  cveryotK  he 
knew . ' '  says  Ruder. 

"It's  funny  that  it  doesn't  always  hap- 
pen that  way 


What  are  we  to  make  of  the  untidy 
events  of  the  Thomas  Reed 
affair? 

The  public  record  of  his  financial  trans- 
actions is  extremely  troubling.  The  pe- 
culiar timing  of  his  March  4  options 
purchase  seems  in  large  part  to  have  con- 
vinced the  SEC  that  Rccd  may  have  vio- 
lated the  laws  against  insider  trading. 

In  addiuon,  there  is  the  matter  ot 
Reed's  backdating,  fabricating  informa- 
oon  and  signing  others*  names,  without 
their  knowledge,  to  the  brokerage  house 
forms  Whether  Rccd  was  concerned 
about  his  possible  tax  liabilities,  or  want- 
ed to  disguise  the  extent  of  his  involve- 
ment in  the  March  4  and  March  6  tran- 
sactions, or  was  interested  simply  in  "get- 
ting the  record  soaight"— his  acaons 
were  disturbing,  to  say  the  least. 

Also  disturbing  is  the  fact  that  Rccd, 
for  reasons  the  SEC  attorneys  say  they  are 
not  allowed  to  disclose, .  was  able  to 
arrange  a  special  deal  with  the  com- 
mission that  allows  him  to  proclaim  his 
innocence — even  though  the  SEC  main- 
tains such  proclamauons  arc  "incon- 
sistent" with  the  SEC's  pobcy. 

But  most  troubling  of  all  is  the  fact 
that  Reed's  fnends  in  the  Whitt  House, 
in  the  face  of  all  this,  went  ahead  and 
hired  him  to  harxlle  important  national 
security  matters. 

Maybe  they  didn't  read  his  SEC  files. 
Maybe  they  did  read  the  SEC  files  and 
just  didn't  care 

Or  maybe  they  just  figured  the 
Amcncan  public  would  never  frrtd  out.  • 
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Mr.  English.  Thank  you  very  much,  Ms.  Graves.  The  informa- 
tion that  you  referred  to  will  be  made  a  part  of  the  record. 

STATEMENT  OF  D.  MICHAL  FREEDMAN,  ASSOCIATE  DIRECTOR 
FOR  ISSUE  DEVELOPMENT,  COMMON  CAUSE 

Ms.  Freedman.  Thank  you,  Mr.  Chairman. 

I  appreciate  this  opportunity  to  present  the  views  of  Common 
Cause  on  the  Freedom  of  Information  Act. 

My  testimony  today  will  focus  on  the  fee  waiver  standard  under 
the  Freedom  of  Information  Act  and  a  study  of  agency  fee  waiver 
policies  that  Common  Cause  is  releasing  today. 

We  believe  that  any  legislation  to  amend  the  act  should  include 
a  clear  and  generous  standard  for  the  availability  of  fee  waivers. 

We  believe,  as  the  study  we  are  releasing  today  indicates,  that  a 
generous  fee  waiver  standard  will  not  add  significantly  to  the  over- 
all costs  of  administering  the  act. 

The  Common  Cause  study  of  fee  waiver  policies  was  undertaken 
in  response  to  a  Justice  Department  memorandum  of  January  7, 
1983,  that  set  new  and  more  restrictive  guidelines  for  fee  waivers. 
A  copy  of  the  study  is  submitted  for  the  record. 

The  Justice  Department  memorandum  was  sent  from  Assistant 
Attorney  General  Jonathan  C.  Rose  to  the  heads  of  all  departments 
and  agencies.  In  reminding  department  and  agency  heads  that 
"Federal  agencies  are  obligated  to  safeguard  the  public  treasury" 
when  administering  the  act,  Mr.  Rose  implid  that  fee  waivers  con- 
tribute significantly  to  the  high  cost  of  administering  FOIA. 

The  memorandum  lists  five  criteria  that  are  to  be  used  in  decid- 
ing whether  to  grant  fee  waivers  and  that  are  apparently  intended 
to  cut  back  on  the  availability  of  waivers. 

Our  study  investigates  the  cost-cutting  rationale  for  the  1983  Jus- 
tice Department  fee  waiver  guidelines.  To  explore  these  issues, 
Common  Cause  distributed  a  questionnaire  concerning  fee  waiver 
policies  to  61  FOIA  offices  in  12  executive  departments  and  13  inde- 
pendent Federal  agencies. 

The  results  of  our  survey  suggest  that  revenues  lost  due  to  fee 
waivers  are  an  insignificant  part  of  the  overall  costs  of  administer- 
ing the  act.  The  agencies  and  departments  that  provided  the  appro- 
priate cost  data,  and  for  which  total  agency  costs  are  also  available, 
were  the  Commerce  Department,  several  agencies  within  the  De- 
fense Department,  the  Department  of  Health  and  Human  Services, 
the  Labor  Department,  the  U.S.  Commission  on  Civil  Rights,  and 
the  Federal  Trade  Commission. 

The  total  value  of  fee  waivers  granted  in  1982  amounted  to  only 
approximately  three-tenths  of  1  percent  of  the  total  cost  of  admin- 
istering the  act  that  year  for  these  agencies  and  departments. 

Moreover,  even  if  these  agencies  and  departments  had  granted 
all  of  the  fee  waiver  requests  that  they  denied  in  1982,  the  revenue 
lost  due  to  fee  waivers  would  have  increased  to  only  about  one-half 
of  1  percent  of  the  overall  cost  of  administering  the  act. 

Based  on  these  results  we  conclude  that  a  restrictive  fee  waiver 
policy  may  result  in  the  worst  of  all  possible  scenarios:  Limited 
public  access  to  information  offset  by  a  marginal,  at  best,  impact 
on  total  FOIA  costs. 
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As  I  indicated  earlier,  any  effort  to  amend  the  act  should  include 
a  strengthening  of  the  standard  for  fee  waivers.  S.  774,  however, 
essentially  retains  the  existing  standard  for  search  and  duplication 
costs. 

Both  the  act  and  S.  774  call  for  the  exercise  of  broad  agency  dis- 
cretion in  granting  waivers.  The  standard  can  be  used  to  justify  re- 
strictive waiver  policies,  as  the  Justice  Department's  recent  fee 
waiver  guidelines  demonstrate. 

According  to  the  Common  Cause  study,  several  agencies  have  re- 
ported a  change  in  fee  waiver  policy  in  response  to  the  Justice  De- 
partment's restrictive  guidelines.  The  Department  of  Housing  and 
Urban  Development,  two  agencies  in  the  Department  of  the  Interi- 
or, one  agency  in  the  Treasury  Department,  and  the  Small  Busi- 
ness Administration  all  reported  a  change  in  fee  waiver  policy  as  a 
result  of  the  new  guidelines. 

In  the  case  of  the  Bureau  of  Land  Management  at  the  Depart- 
ment of  the  Interior,  the  shift  in  policy  was  especially  dramatic.  In 
1982,  10  out  of  10  requests  for  waivers  had  been  granted;  in  1983, 
25  out  of  25  had  been  denied. 

Any  legislation  intended  to  improve  upon  the  administration  of 
FOIA  should  clarify  the  discretion  to  be  exercised  by  each  agency 
and  not  reenact  the  existing  standard. 

Although  my  testimony  has  focused  on  agency  fee  waiver  policy, 
Common  Cause  is  concerned  as  well  about  other  features  of  any 
proposed  amendments  to  the  act. 

At  this  point,  I  would  like  to  discuss  briefly  one  other  issue  of 
particular  concern  to  us, — that  is  exemption  (b)(3)  of  the  Freedom 
of  Information  Act  which  authorizes  withholding  information  that 
is  required  to  be  withheld  under  other  statutes. 

But  there  is  presently  no  certain  knowledge  of  the  number  or 
effect  of  statutes  covered  by  exemption  (b)(3). 

The  "unregulated"  proliferation  of  (b)(3)  statutes  could  potential- 
ly undermine  the  purposes  of  the  act. 

S.  774  addresses  this  issue,  but  incompletely.  The  bill  would  re- 
quire agencies  to  publish  specific  statutory  exemptions  in  the  Fed- 
eral Register  and  prohibit  reliance  on  statutes  other  than  those 
listed. 

We  support  such  measures,  but  in  addition,  we  believe  that  legis- 
lation amending  the  act  should  require  the  congressional  commit- 
tees with  jurisdiction  over  FOIA  to  consider  any  new  statutes  to  be 
covered  by  (b)(3). 

FOIA  has  been  an  important  tool  for  citizen  participation  and  ac- 
countability. It  can  be  improved,  but  we  must  be  careful  to  ensure 
that  the  promise  of  the  act  is  preserved.  We  would  be  happy  to 
work  with  the  subcommittee  as  the  process  continues. 

[The  prepared  statement  of  Ms.  Freedman  follows:] 
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Mr.  Chairman  and  Members  of  the  Subcommittee,  niy  name  is 
Michal  Freedman  and  I  am  the  Associate  Director  of  the  Issue 
Development  Department  of  Common  Cause.   I  appreciate  this 
opportunity  to  present  the  views  of  Common  Cause  on  the  Freedom 
of  Information  Act  (FOIA) . 

Common  Cause  has  been  a  strong  supporter  of  the  Act  since 
the  organization  was  founded.   We  view  FOIA  as  a  vital  tool  for 
citizen  participation  and  accountability.   Information  obtained 
under  the  Act  has  allowed  private  citizens  to  examine  the  foun- 
dations of  government  policies  and  programs.   Through  the  Freedom 
of  Information  Act,  the  public  has  learned  about  discrimination 
in  the  administration  of  federal  contracts,  major  Medicare  fraud 
by  priva.te  health  organizations,  and  defective  and  unsafe  con- 
sumer products,  among  other  things.   The  Act  has  significantly 
eroded  the  ethic  of  secrecy  that  formerly  permeated  the  federal 
government. 

My  testimony  today  will  focus  on  the  fee  waiver  standard 
under  the  Freedom  of  Information  Act  and  a  study  of  agency  fee 
waiver  policies  that  Common  Cause  is  releasing  today. 

Common  Cause  believes  that  the  Freedom  of  Information  Act 
should  be  amended  only  in  ways  which  will  strengthen  it.   In 
particular,  we  believe  that  any  legislation  to  amend  the  Act 
should  include  a  clear  and  generous  standard  for  the  availability 
of  fee  waivers.   This  is  necessary  to  ensure  that  financial 
barriers  do  not  prevent  access  to  government  information  that 
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■.vouid  benefit  the  general  public.   We  believe,  as  the  study  we 
are  releasing  today  indicates,  that  a  generous  fee  waiver  stan- 
dard will  not   add  significantly  to  the  overall  costs  of  adminis- 
tering the  Act. 

The  Common  Cause  study  of  fee  waiver  policies  was  undertaken 
in  response  to  a  Justice  Department  memorandum  of  January  7,  1933 
that  set  new  and  more  restrictive  guidelines  for  fee  waivers.   (A 
copy  of  the  study  is^submitted  for  the  record.)   The  Justice 
Department  memorandum  was  sent  from  Assistant  Attorney  General 
Jonathan  C.  Rose  to  the  heads  of  all  departments  and  agencies. 
In  reminding  department  and  agency  heads  that  "federal  agencies 
are  obligated  to  safeguard  the  public  treasury"  when  administer- 
ing the  Act,  Mr.  Rose  implied  that  fee  waivers  contribute  signif- 
icantly to  the  high  cost  of  administering  FOIA.   The  memorandum 
lists  five  criteria  that  are  to  be  used  in  deciding  whether  to 
grant  fee  waivers  and  that  are  apparently  intended  to  cut  back  on 
the  availability  of  waivers. 

Our  study  investigates  the  cost-cutting  rationale  for  the 
1983  Justice  Department  fee  waiver  guidelines  and,  as  I  discuss 
later,  the  impact  of  the  guidelines  on  agency  policy.   To. explore 
these  issues.  Common  Cause  distributed  a  questionnaire  concerning 
fee  waiver  policies  to  61  FOIA  offices  in  twelve  executive 
departments  and  thirteen  independent  federal  agencies.   A  total 
of  49  out  of  the  61  questionnaires  were  either  completed  and 
returned  by  mail  or  answered  over  the  telephone. 

The  results  of  our  survey  suggest  that  revenues  lost  due  to 
fee  waivers  are  an  insignificant  part  of  the  overall  costs  of 
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adniinistaring  FOIA.   The  agendas  and  depart-nents  that  provided 
the  appropriate  cost  data,  and  for  which  total  agency  costs  are 
also  available,  were  the  Commerce  Department,  several  agencies 
within  the  Defense  Department,  the  Department  of  Health  and  Human 
Services,  the  Labor  Department,  the  U.S.  Commission  on  Civil 
Rights,  and  the  Federal  Trade  Commission.   The  total  value  of  fee 
waivers  granted  in  1982  amounted  to  only  approximately  thrse- 
tenths  of  one  percent  (.3%)  of  the  total  cost  of  administering 
the  Act.  that  year  for  these  agencies  and  departments.   Moreover, 
even  if  these  agencies  and  departments  had  granted  all  of  the  fee 
waiver  requests  that  they  denied  in  1982,  the  revenue  lost  due  to 
fee  waivers  would  have  increased  to  only  about  one-half  of  one 
percent  (.5%)  of  the  overall  cost  of  administering  the  Act  by 
these  agencies.   Based  on  these  results  we  conclude  that  a 
restrictive  fee  waiver  policy  may  result  in  the  worst  of  all 
possible  scenarios:   limited  public  access  to  information  offset 
by  a  marginal,  at  best,  impact  on  total  FOIA  costs. 

As  I  indicated  earlier,  any  effort  to  amend  the  Act  should 
include  a  strengthening  of  the  existing  legislative  standard  for 
fee  waivers.   S.774,  however,  essentially  retains  the  existing 
standard  which  authorizes  fee  waivers  and  reduced  charges  when  an 
agency  determines  that  "furnishing  the  information  can  be  con- 
sidered as  primarily  benefiting  the  general  public  .  .  .  ," 
Thus,  both  the  Act  and  S.774  call  for  the  exercise  of  broad 
agency  discretion  in  granting  waivers.   This  language  can  be  used 
to  justify  restrictive  waiver  policies,  as  the  Justice  Depart- 
ment's recent  fee  waiver  guidelines  demonstrate. 
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According  to  the  Common  Cause  study,  several  agencies  have 
reported  a  change  in  fee  vaiver  policy  in  response  to  the  Justice 
Department's  restrictive  guidelines.   The  Department  of  Housing 
and  Urban  Development,  two  agencies  in  the  Department  of  the 
Interior,  one  agency  in  the  Treasury  Department,  and  the  Small 
Business  Administration  all  reported  a  change  in  fee  waiver 
policy  as  a  result  of  the  new  guidelines. 

In  the  case  of  the  Bureau  of  Land  Management  at  the  Depart- 
ment of  Interior  the  shift  in  policy  was  especially  dramatic.   In 

1982  ten  out  of  ten  requests  for  waivers  had  been  granted;  in 

1983  25  out  of  25  had  been  denied.   Although  the  number  of  cases 
is  relatively  small,  the  data  reported  by  other  departments  and 
agencies  also  suggest  possible  cutbacks  in  response  to  the  guide- 
lines.  At  the  Commerce  Department,  where  75  percent  of  fee 
waiver  requests  were  granted  in  1982,  in  early  1983  only  50 
percent  were  granted.   At  the  Legal  Services  Corporation,  fee 
waiver  grants  fell  from  98  percent  of  those  requested  in  1982  to 
60  percent  in  the  first  part  of  1983. 

The  existing  law  permits  a  variety  of  fee  waiver  policies, 
including  restrictive  ones.   Any  legislation  intended  to  improve 
upon  the  administration  of  FOIA  should  clarify  the  discretion  to 
be  exercised  by  each  agency  and  not  reenact  the  existing  stan- 
dard. 

Although  my  testimony  has  focused  on  agency  fee  waiver 
policy.  Common  Cause  is  concerned  as  well  about  other  features  of 
any  proposed  amendments  to  the  Act.   At  this  point  I  would  like 
to  discuss  briefly  one  other  issue  of  particular  concern  to  us. 
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Common  Cause  believes  that  reform  legislation  must  regulate 
the  proliferation  of  statutes  that  exempt  information  from 
disclosure.   Exemption  (b) (3)  of  the  Freedom  of  Information  Act 
authorizes  withholding  information  that  is  required  to  be  with- 
held under  other  statutes.   But  there  is  presently  no  certain 
knowledge  of  the  number  or  effect  of  statutes  covered  by  exemp- 
tion (b) (3).   FOIA  users  frequently  discover  a  (b) (3)  exempting 
statute  for  the  first  time  when  an  agency  cites  it  as  the  basis 
for  a  denial.   Moreover,  these  statutes  are  generally  enacted 
without  the  knowledge  of  the  congressional  committees  with  FOIA 
jurisdiction.   Thus,  in  the  absence  of  information.  Congress  is 
unable  to  shape  an  effective  policy  to  curb  possible  excesses. 
As  a  result,  the  "unregulated"  proliferation  of  (b) (3)  statutes 
could  potentially  undermine  the  purposes  of  the  Act. 

S.774  addresses  this  issue,  but  incompletely.   The  bill 
would  require  agencies  to  publish  specific  statutory  exemptions 
in  the  Federal  Register  and  prohibit  reliance  on  statutes  other 
than  those  listed.   We  support  such  measures  to  provide  a  compre- 
hensive guide  to  the  statutes  covered  by  exemption  (b) (3). 

In  addition,  however.  Common  Cause  believes  that  legislation 
amending  the  Act  should  require  the  congressional  committees  with 
jurisdiction  over  FOIA  to  consider  any  new  statutes  to  be  covered 
by  (b) (3) .  This  would  help  ensure  that  new  proposals  designed  to 
keep  more  government  information  from  the  public  would  be  clearly 
scrutinized  by  those  with  legislative  expertise  on  the  Act. 
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Any  legislation  to  amend  the  Freedom  of  Information  Act 
should  help  to  make  it  more  effective  and  more  efficient.   The 
fee  waiver  standard  must  be  strengthened  for  members  of  the  news 
media,  nonprofit  groups  that  intend  to  make  the  information 
available  to  the  public,  and  scholars  and  others  whose  work  would 
serve  the  public  interest.   The  growing  number  of  specific 
statutory  agency  exemptions  should  be  subject  to  close  expert  and 
public  scrutiny. 

FOIA  has  been  an  important  tool  for  citizen  participation 
and  accountability.  It  can  be  improved,  but  we  must  be  careful  to 
ensure  that  the  promise  of  the  Act  is  preserved.   We  would  be 
happy  to  work  with  the  Subcommittee  as  the  process  continues. 
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AGENCY  FEE  WAIVER  POLICIES 
UNDER  THE  FREEDOM  OF  INFORMATION  ACT 


Signed  into  law  on  July  4,  1966,  the  Freedom  of  Information 
Act  (FOIA)  created  a  right  of  access  to  government  documents  for 
any  person.   In  passing  FOIA,  Congress  recognized  that  government 
becomes  unresponsive  if  knowledge  of  its  activities  is  denied  to 
the  public.   Information  obtained  under  the  Act  has  helped 
private  citizens  to  examine  the  foundations  of  government  pol- 
icies and  programs,  ranging  from  auto  recall  practices  to  intel- 
ligence agency  activities.   Through  the  Freedom  of  Information 
Act,  the  public  has  learned  about  discrimination  in  the  adminis- 
tration of  federal  contracts,  major  Medicare  fraud  by  private 
health  organizations,  and  defective  and  unsafe  consumer  products, 
among  other  things.   The  Act  has  significantly  eroded  the  ethic 
of  secrecy  that  formerly  permeated  the  federal  government. 

As  originally  passed,  FOIA  provided  that  those  who  requested 

records  would  be  charged  for  the  search  and  duplication  costs  of 

supplying  the  documents.   High  costs  associated  with  obtaining 

government  documents,  however,  presented  serious  obstacles  to 

many  potential  users,  including  the  news  media,  scholars  and 

researchers,  and  nonprofit  organizations.   In  1974,  in  response 

to  complaints  about  implementation  of  the  Act,  Congress  passed 

several  amendments  to  facilitate  access  to  documents  under  the 

Act.   One  of  those  amendments  provided  for  waiving  fees  under 

certain  circumstances: 

Documents  shall  be  furnished  without  charge  or  at  a 
reduced  charge  where  the  agency  determines  that  waiver 
or  reduction  of  the  fee  is  in  the  public  interest 
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because  furnishing  the  information  can  be  considered  as 
primarily  benefiting  the  general  public. 

Since  1974,  the  issue  of  fee  waivers  and  the  greater  issue 
of  the  total  costs  of  administering  FOIA  have  been  the  subjects 
of  much  debate.   Administration  of  the  Act  costs  the  federal 
government  far  more  than  was  anticipated  in  1974,  with  estimates 
exceeding  $50  million  annually.    Some  critics  of  the  existing 
fee  waiver  policy  believe  waivers  have  contributed  substantially 
to  the  costs  of  FOIA  without  producing  commensurate  benefits. 
Others,  however,  accuse  federal  agencies  of  unlawfully  with- 
holding fee  waivers,  and  thus  denying  access  to  government 
information  to  deserving  requesters  and  the  public  they  would 
benefit. 

The  Department  of  Justice  has  played  the  lead  role  in 
providing  agencies  with  guidance  on  implementation  of  the  Act, 
including  the  fee  waiver  provision.   In  a  January  7,  1983  memo- 
randum. Assistant  Attorney  General  Jonathan  C.  Rose  set  new  and 
more  restrictive  guidelines  for  fee  waivers.    In  reminding 
agency  heads  that  when  administering  the  Act  "federal  agencies 
are  obligated  to  safeguard  the  public  treasury,"  he  implied  that 
fee  waivers  contribute  significantly  to  the  high  cost  of  FOIA. 
The  memorandum  lists  five  criteria  to  be  used  in  deciding  whether 
to  grant  fee  waivers*/  —  criteria  that  are  apparently  intended 
to  cut  back  on  the  availability  of  waivers. 


*/  They  are:   (1)  genuine  public  interest  in  the  subject 
matter  of  the  documents;  (2)  value  to  the  public  of  the  records 
themselves;  (3)  availability  of  the  requested  information  in  the 
public  domain;  (4)  identity  and  qualifications  of  the  requester; 
and  (5)  personal  interest  of  the  requester. 


213 


This  study  investigates  the  cost-cutting  rationale  for  the 
1983  Justice  Department  fee  waiver  guidelines  and  the  impact  of 
the  guidelines  on  agency  policies.   The  study  was  designed  to 
address  two  principal  questions:   First,  do  fee  waivers  account 
for  a  substantial  portion  of  the  costs  of  FOIA  as  the  Justice 
Department  guidelines  implicitly  suggest?   Second,  have  agencies 
restricted  their  fee  waiver  policies  in  response  to  the  Justice 
Department  guidelines? 

To  answer  these  questions.  Common  Cause  distributed  a 
questionnaire  concerning  agency  fee  waiver  policy  to  61  FOIA 
offices  in  twelve  executive  departments  and  thirteen  independent 
federal  agencies.*/   A  total  of  49  out  of  the  61  questionnaires 
were  either  completed  and  returned  by  mail  or  answered  over  the 
telephone.   (A  list  of  the  Departments  and  Agencies  surveyed  is 
presented  in  Table  I;  the  questionnaire  is  set  forth  at  Appendix 
A.)   The  study  addresses  each  of  the  questions  in  turn. **/ 

The  Costs  of  Fee  Waivers 

Although  the  data  are  limited,  the  results  of  our  survey 
suggest  that  revenues  lost  due  to  fee  waivers  are  not  significant 
relative  to  the  overall  administrative  cost  of  FOIA.   For  those 
agencies  and  departments  that  provided  the  appropriate  cost  data 


*/  The  independent  agencies  were  selected  to  include  a  broad 
range  of  agencies  that  receive  a  significant  number  of  FOIA 
requests.   The  questionnaire  (attached  as  Appendix  A)  requested 
data  for  1982  and  the  first  part  of  1983,  roughly  the  first  half. 

**/  A  further  issue  concerning  the  diversity  of  fee  thresh- 
old policies  is  explored  in  Appendix  3. 
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and  for  which  total  agency  costs  are  also  available  (See  Table 
II) ,  the  value  of  fee  waivers  granted  in  1982  amounted  to  only 
about  three-tenths  of  one  percent  (.3%)  of  the  total  cost  of 
administering  the  Act  that  year.*/   Moreover,  even  if  these 
agencies  and  departments  had  granted  all  of  the  fee  waiver 
requests  that  they  denied  in  1982,  the  revenue  lost  due  to  fee 
waivers  would  come  to  only  about  one-half  of  one  percent  (.5%)  of 
the  overall  cost  of  the  Act.   Table  II,  which  breaks  down  the 
relative  cost  of  fee  waivers  by  agency  and  department,  shows  that 
revenue  lost  through  fee  waivers  consistently  represented  only  a 
small  fraction  of  total  FOIA  costs  for  all  agencies  and  depart- 
ments listed,  except  for  a  few  agencies  in  the  Department  of 
Defense. 

The  true  source  of  FOIA  costs  are  not  fee  waivers,  but  the 
Act's  failure  to  assess  the  full  costs  of  use  to  commercial  and 
other  "private"  users.   The  law  allows  recovery  only  of  the  costs 
of  searching  for  and  copying  the  requested  documents;  it  does  not 
cover,  among  other  costs,  the  "review"  costs,  which  include 


*/  Total  costs  are  taken  from  the  annual  reports  to  Congress 
completed  by  each  agency.   Data  on  fees  lost  due  to  waivers  were 
provided  by  the  agencies  through  our  survey  and  were  sometimes 
based  on  estimates.   The  percentages  derived  should  be  viewed  as 
order-of-magnitude  estimates  rather  than  precise  calculations, 
for  several  reasons.   First,  there  are  no  uniform  guidelines  for 
deriving  FOIA  costs,  and  different  agencies  use  different  cost 
bases.   In  addition,  we  did  not  subtract  expenses  recovered  by 
agencies  (through  the  charging  of  fees)  from  the  total 
administrative  cost.   Since,  however,  according  to  a  1981  report 
prepared  for  the  Administrative  Conference  of  the  United  States, 
"Fees  Under  the  Freedom  of  Information  Act,"  fees  recovered  are 
less  than  3.5%  of  total  FOIA  costs  on  average,  our  estimate  of 
the  relative  cost  of  fee  waivers  would  not  be  substantially 
affected. 
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reviewing  records  to  determine  whether  any  parts  are  exempt  from 

disclosure.   Because  records  frequently  must  be  reviewed  by 

professionals  who  are  familiar  with  the  technical  and  policy 

issues  involved,  review  costs  are  substantial  compared  to  search 

and  copying  costs.   Therefore  we  would  expect  the  collected  fees 

to  recover  only  a  small  fraction  of  the  cost  of  FOIA.   In  fact, 

according  to  the  section-by-section  analysis  accompanying  the 

Freedom  of  Information  Reform  Bill  of  1981, 

.  .  .  search  and  copying  costs  appear,  on  the  average, 
to  constitute  no  more  than  4%  of  the  cost  of  responding 
to  requests,  with  the  costs  of  reviewing  documents, 
redacting  exempt  material,  and  other  processing  ac- 
counting for  the  remaining  96%  of  the  total  cost. 

In  view  of  the  high  unreimbursed  costs  associated  with 

private  users  and  the  relatively  small  levels  of  revenues  lost 

from  granting  fee  waivers,  a  restrictive  fee  waiver  policy  may 

achieve  the  worst  of  all  possible  worlds.   That  is,  it  could 

result  in  limited  public  access  to  information  of  concern  to  the 

general  public  while  having  only  a  marginal  impact  on  total  FOIA 

costs. 

Effect  of  the  Justice  Department's  January  1,    1983  Memorandu.-n 

Our  study  also  sought  to  determine  whether  the  Justice 
Department's  new  cost-cutting  guidelines  have  served  to  reduce 
the  number  of  fee  waivers  approved  by  FOIA  offices.   Most  agen- 
cies and  departments  we  surveyed  responded  that  the  memorandum 
did  not  change  their  policies.   Only  five  indicated  that  it  did 
—  the  Department  of  Housing  and  Urban  Development,  the  Bureau  of 
Land  Management  (Department  of  the  Interior) ,  the  Bureau  of  Mines 
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(Departmenc  of  the  Interior),  the  U.S.  Secret  Service  (Depart-iient 
of  the  Treasury) ,  and  the  Small  Business  Administration  (see 
Table  III) . 

The  data  provided  by  agencies  on  the  number  of  fee  waivers 
granted  and  denied  for  1982  and  txhe  first  part  of  1983  also  do 
not  reflect  a  major  change  of  policy  from  1982  to  1983.   For  all 
agencies  and  departments  that  responded  to  this  section  of  our 
survey,  the  ratio  of  fee  waivers  granted  to  fee  waivers  denied 
fell  only  slightly  from  6.35:1  in  1982  to  5.98:1  in  1933. 

The  one  dramatic  case  of  a  shift  in  policy  was  the  Bureau  of 
Land  Management,  where  the  ratio  of  fee  waivers  granted  to  fee 
waivers  denied  fell  from  10:0  in  1982  to  0:25  in  1983.   Other 
agencies  where  the  fee  waiver  data  suggest  a  possible  policy 
change  are  the  Department  of  Commerce,  the  Bureau  of  Mines  (which 
in  fact  claimed  to  have  changed  its  policies)  and  the  Legal 
Services  Corporation.   (See  Table  IV.) 

Summary  and  Conclusion 

Based  on  the  information  we  received  from  several  depart- 
ments and  agencies,  revenues  lost  due  to  waiver  of  fees  appear  to 
constitute  only  a  small  part  of  the  overall  costs  of  administer- 
ing FOIA.   Unlike  measures  to  increase  the  share  of  actual  costs 
borne  by  commercial  or  "private"  users,  highly  restrictive  fee 
waiver  policies  are  unlikely  to  cut  back  in  any  significant  way 
on  the  financial  burden  associated  with  FOIA. 

Restrictive  policies  could,  however,  seriously  affect  the 
public's  access  to  government  documents.   The  reported  changes  in 
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fee  waiver  policy  occurring  m  response  to  tne  Justice  Depart- 
ment's January  1983  guidelines  at  several  agencies  suggest  that 
serious  obstacles  to  obtaining  information  may  well  have  been 
imposed.   Although  we  did  not  attempt  to  verify  the  accuracy  of 
agency  responses,  it  is  a  hopeful  sign  that  most  indicate  that 
fee  waiver  policies  remain  unchanged. 

Government  must  develop  fee  waiver  policies  that  truly 
encourage  the  public  to  participate  in  and  review  government 
decision-making.   The  costs  of  implementing  a  generous  fee  waiver 
program  should  not  stand  in  the  way.   As  this  study  indicates, 
the  financial  costs  of  waiving  fees  to  those  serving  the  public 
are  very  modest.   Yet  the  costs  to  the  country  of  failing  to 
provide  generous  fee  waivers  to  the  news  media,  scholars,  non- 
profit organizations  and  others  seeking  to  distribute  the  infor- 
mation to  the  public  are  likely  to  be"  substantial. 
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Table  I 
Departments  and  Independent  Agencies  Surveyed 


Deoartments 

~ 

Agriculture  (USDA) 

Federal  Crop  Insurance  Corporation  (FCIC) 

Packers  and  Stockyards  Administration  (PSA) 

Office  of  Operations 

Economics  Management  Staff 

Soil  Conservation  Service  (SOS) 

Rural  Electrification  Administration  (REA) 

Agricultural  Cooperative  Service  (ACS) 

Farmers  Home  Administration  (FmHA) 

Agricultural  Stabilization  and  Conservation  Service  (ASCS) 

Forest  Service 

Food  and  Nutrition  Service  (FNS) 

Office  of  Budget  and  Program  Analysis 
Commerce 
Defense  (DoD) 

Department  of  the  Army 

Department  of  the  Navy 
•National  Security  Agency 
♦Marine  Corps 

Defense  Investigative  Service  (DIS) 

Office  of  the  Secretary  of  Defense  (OSD) 
♦Defense  Nuclear  Agency 

Defense  Mapping  Agency  (and  School) 

Defense  Contract  Audit  Agency  (DCAA) 

Defense  Logistics  Agency  (DLA) 
♦Defense  Communications  Agency 
♦Defense  Intelligence  Agency 

Depaxtment  of  the  Air  Force  (USAF) 
Education  (ED) 

Health  and  Human  Services  (HHS) 
Housing  and  Urban  Development  (HUD) 
Interior 

♦Bureau  of  Indian  Affairs 

Fish  and  Wildlife  Service 

Bureau  of  Land  Management  (BLM) 

National  Park  Service  (NPS) 

Bureau  of  Mines 
♦U.S.  Geological  Survey 


♦  Agencies  that  did  not  respond  to  the  Common  Cause  questionnaire. 

Note:  Where  department  offices  eire  listed,  those  offices  received  the 
questionnaire;  where  no  offices  within  a  depaxtment  are  listed,  only  a  central 
office  in  the  department  received  the  questionnaire. 
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Tcd>le   I    (continued) 


Justice  (DOJ) 

Bureau  of  Prisons 

Federal  Bureau  of  Investigation  (FBI) 
*FOIA/Privacy  Unit 
Office  of  Justice  Assistance,  Research  and  Statistics  (OJARS) 
Labor 
•State 
Transportation  (DOT) 
Treasury 

♦Bureau  of  Alcohol,  Tobacco,  and  Pirearais 
Comptroller  of  Currency 
Office  of  the  Secretary 
U.S.  Customs  Service 
U.S.  Secret  Service 
Internal  Revenue  Service 

Independent  Agencies 

Veterans  Administration  (VA) 
•National  Mediation  Board 

U.S.  Commission  on  Civil  Rights 

Legal  Services  Corporation 

Federal  Trade  Commission  (FTC) 

Environmental  Protection  Agency  (EPA)  / 

Nuclear  Regulatory  Commission  (NRC)  / 

•Central  Intelligence  Agency 

General  Services  Administration  (GSA)  / 

Consumer  Product  Safety  Commission  (CPSC) 

Interstate  Commerce  Commission  (ICC)  ' 

Small  Business  Administration  (SEA) 

Securities  and  Exchange  Commission  (SEC) 


40-194  0-85-15 
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Table  III 

Agencies  Reporting  a  Change  in  Fee  Waiver  Policy 
in  Response  to  Justice  Department  Guidelines 


Housing  and  Urban  DevelopmentV 

Interior 

Bureau  of  Land  Management  (BLM) 
Bureau  of  Mines**/ 

Treasury 

U.S.  Secret  Service 

Small  Business  Administration 


*/  Response  states  "but  only  to  the  extent  that  the  Justice  Department 
guidelines  are  consulted  before  maJcing  a  determination." 

**/  Response  explains  that  the  agency  reduced  its  fee  thresholds  —  the 
cost  level  below  which  agency  won't  charge,  rfegardless  of  whether  a  waiver  has 
been  requested. 


Table  IV 

Agencies  Whose  Fee  Waiver  Data  Suggest  a  Policy  Change 
in  Response  to  Justice  Department  Guidelines 


Department/Agency 
Commerce 


Percentage  of  Fee 
Waiver  Requests 
Granted  in  1982 

75%  (56  T  75) 


Percentage  of  Fee 
Waiver  Requests 
Granted  in  Early  1983 

50%  (7  T  14) 


Interior 

Bureau  of  hand   Management 
Bureau  of  Mines 


100%  (10  -r  10) 
100%  (12  T  12) 


0%  (0  T  25) 
71%  (5  T  7) 


Legal  Services  Corporation 


98%  (63  ?  64) 


60%  (6  T  10) 
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APPENDIX   A:       FOIA   QUESTIOCTIAIRE 

Dear  FOIA  Officer: 

Please  answer  each  question  in  the  space  provided  and  return  the  complet- 
ed questionnaire  to:   Conmon  Cause,  2030  M  Street,  N.W. ,  Washington,  D.C. 
20036,  ATTN:   D.  Michal  Freednan.   A  postage-paid  return  envelope  has  been 
provided  for  your  convenience. 

If  you  have  any  questions,  please  contact  either  Michal  Freedman  or 
Jeremy  Rosner  at  202-833-1200  or  202-833-1517. 

Thank  you  for  your  assistance. 


Department/Agency : 

Name  of  FOIA  officer: 

What  agencies/offices  report  to  this  FOIA  office? 


For  each  of  the  following  categories ,  does  your  Department ' s  current  fee 
waiver  policy:   (a)  include  a  presumption  that  FOIA  requesters  will  have 
their  fees  waived;  (b)  entitle  FOIA  requesters  to  fee  waivers;  or  (c) 
provide  neither  an  entitlement  nor  a  presumption  that  fees  will  be 
waived?  (check  one  of  the  three  categories  for  each  of  the  following) 


Type  of  requester: 
Government  agency: 
Non-<profit  organization: 
Indigent  requesters: 
News  media: 
Scholars : 


Prestni^tion 
Presun^Jtion 
Presumption 
Presumption 
Presumption 


Entitlement 
Entitlement 
Entitlement 
Entitlement 
Entitlement 


Neither 
_Neither 
Neither 
Neither 
Neither 


2.   Does  your  department/agency  have  a  threshold  below  which  it  will  not 
charge  FOIA  request  fees?  Yes No     If  so,  what  is  it?   $ 


NOTE:   If  the  policies  in  #1  and  #2  above  are  not  set  forth  in  the  Code  of 
Federal  Regulations,  please  indicate  the  source  of  the  policies  and  enclose 
coDies. 


(CONTINUED) 
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MOTE:   For  questions  #3  through  #6  below,  please  base  your  answers  or.  actual 
counts  from  your  files  or,  if  that  is  impractical,  on  your  best  estimate  based 
either  on  a  scunple  from  your  files  or  on  your  professional  judgment;  also, 
please  indicate  when  your  answers  are  based  on  estimates  rather  than  actual 
counts . 

3.  How  many  fee  waivers  has  your  FOIA  office  granted  since  January  10,  1983, 
and  what  has  been  the  total  dollar  value  of  the  waivers  granted? 

number  granted: total  dollar  value  :  S check  if  estimate 

4.  How  many  fee  waivers  has  your  FOIA  office  denied  since  January  10,  1983, 
and  what  has  been  the  total  dollar  value  of  the  waivers  denied? 

number  denied: total  dollar  value:  3 check  if  estimate 

5.  How  many  fee  waivers  did  your  FOIA  office  grant  during  calendar  year 
1982,  and  what  was  the  total  dollar  value  of  those  fee  waivers? 

number  granted: total  dollar  value :$ check  if  estimate 

6.  How  many  fee  waivers  did  your  FOIA  office  deny  during  calendar  year  1982, 
and  what  was  the  total  dollar  value  of  those  fee  waivers? 

number  denied: total  dollar  value :$ check  if  estimate 

7.  Did  the  Justice  Department's  January  7,  1983  memorandum  on  FOIA  fee 
waivers  change  your  department/agency's  FOIA  fee  waiver  policy  with 
regard  to  presumption,  entitlement,  fee  threshold,  or  in  any  other  way? 

Yes No If  so,  please  describe  briefly: 


8.    Please  use  this  space  and  the  reverse  side  of  thas  sheet,  if  needed,  to 

describe  any  other  changes  in  or  aspects  of  your  department/agency's  FOIA 
fee  waiver  that  would  be  relevjuit  to  this  study. 


9.   Would  you  like  to  receive  a  copy  of  this  study  when  it  is  completed? 
Yes     No 
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A?PSNDIX  3;   AGENCY  FEE  THRESHOLD  POLICY 

Our  survey  also  requested  information  on  fee  threshold 
policy.   FOIA  does  not  require  agencies  to  set  fee  thresholds  — 
levels  below  which  fees  are  not  charged.   Yet,  a  rational  cost- 
effective  FOIA  policy  would  incorporate  thresholds  to  avoid 
charging  when  the  cost  of  processing  the  charge  outweighs  the 
expected  fee  collected.   Our  results  —  though  certainly  not 
dispositive  —  suggest  the  need  to  rationalize  fee  threshold 
policy.   Although  different  fee  collection  systems  may  justify 
variations  in  thresholds  among  agencies,  the  wide  differences 
reported  by  agencies  and  the  absence  of  any  fee  threshold  in  some 
agencies  suggest  that  further  examination  of  fee  threshold  policy 
could  lead  to  cost-cutting  improvements. 

Thresholds  reported  varied  from  no  threshold  (at  the  Depart- 
ment of  Transportation,  for  example)  to  $50  (at  the  Department  of 
Education) .   (See  Table  A) .   Fee  thresholds  also  vary  consid- 
erably among  agencies  within  a  department,  as  shown  in  Table  B. 
The  only  department  in  our  survey  whose  agencies  maintain  some- 
what consistent  thresholds  is  the  Department  of  Defense. 
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Table  A 
Agency  Fee  Thresholds* 


No  Threshold 

Fish  &  Wildlife  Service  (Interior) 

Agricultural  Cooperative  Service  (USDA) 

Office  of  Justice  Assistance,  Research,  Statistics  (DOJ) 

Department  of  Transportation 

Office  of  the  Secretary  (Treasury) 

U.S.  Customs  Service  (Treasury) 

Interstate  Commerce  Commission 

$1.00 

V.S.    Secret  Service  (Treasury) 

$3.00 

Federal  Crop  Insurance  Corporation  (DSDA) 

Packers  and  Stockyards  Administration  (USDA) 

Office  of  Operations  (USDA) 

Soil  Conservation  Service  (DSDA) 

Agricultural  Stabilization  and  Conservation  Service  (USDA) 

Food  and  Nutrition  Service  (USDA) 

Bureau  of  Prisons  (DOJ) 

Department  of  Labor 

$5.00 

Department  of  Housing  and  Urban  Development 
Bureau  of  Land  Management  (Interior) 
National  Park  Service  (Interior) 
U.S.  Commission  on  Civil  Rights 
General  Services  Administration 
Small  Business  Administration 

$5.50 

Office  of  Budget  cind  Program  Analysis  (USDA) 

$6.50 

Legal  Services  Corporation 

$10.00 

Rural  Electrification  Administration  (USDA) 
Fanners  Home  Administration  (USDA) 
Forest  Service  (USDA) 


*  Levels  below  which  no  FOIA  fees  are  assessed. 

Note:   Departments  and  agencies  which  expressed  thresholds  in  terms  of 
hours  of  search  time  have  not  been  included. 
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Table  A  (continued? 


SIO.OO 

Federal  Trade  Commission 
Environmental  Protection  Agency 
Commerce  Department 

$11.00 

Bureau  of  Mines  (Interior) 
Comptroller  of  Currency  (Treasury) 

S15.00 

Economics  Management  Staff  (USDA) 

$20.00 

Defense   Investigative   Ser'/ice    (DoD) 

$25.00 

Federal  Bureau  of  Investigation  (DOJ) 
Consumer  Products  Safety  Commission 


$30.00 

Department  of  the  Army  (DoD) 

Department  of  the  Navy  (DoD) 

Office  of  the  Secretary  of  Defense  (DoD) 

Defense  Mapping  Agency  and  School  (DoD) 

Defense  Contract  Audit  Agency  (DoD) 

Defense  logistics  Agency  (DoD) 

United  States  Air  Force  (DoD) 

$50.00 

Department  of  Education 
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Table  B 


Fee  Thresholds  Broken  Down  by  Agencies  Within  Departments 


department  of  Defense 

$20.00 

Defense  Investigative  Service 


$30.00 
Department  of  the  Army 
Department  of  the  Navy 
Office  of  the  Secretary  of  Defense 
Defense  Mapping  Agency  and  School 
Defense  Contract  Audit  Agency 
Defense  Logistics  Agency 
United  States  Air  Force 


)epartment  of  Justice 


No  Threshold 

Office  of  Justice  Assistance, 
Research,  Statistics 


$3.00 

Bureau  of  Prisons 


$25.00 

Federal  Bureau  of 
Investigation 


)epartment  of  the  Interior 

No  Threshold 

Fish  &  Wildlife  Service 


$5.00 

Bureau  of  Land 
Management 


$11.00 

Bureau  of  Mines 


)epartment  of  Agriculture 

No  Threshold 

Agricultural  Cooperative 
Service 

$10.00 

Rural  Electrification 

Administration 
Farmers  Home  Administration 
Forest  Service 

$15.00 

Economics  Management  Staff 


$3.00 


$5.50 


Federal  Crop  Insurance 

Corporation 
Packers  and  Stockyards 

Administration 
Office  of  Operations 
Soil  Conservation  Service 
Agricultural  Stabilization 

and  Conservation  Service 
Food  and  Nutrition  Service 


Office  of  Budget 
and  Program  Analy- 
sis 


)epartment  of  the  Treasury 

No  Threshold 

Office  of  the  Secretary 
U.S.  Customs  Service 


$1.00 

U.S.  Secret  Service 


$11.00 

Comptroller  of  the 
Currency 


I 
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STATEMENT  OF  LEE  NORRGARD,  CHIEF  INVESTIGATOR,  BETTER 
GOVERNMENT  ASSOCIATION,  WASHINGTON,  DC 

Mr.  NoRRGARD.  Mr.  Chairman,  my  name  is  Lee  Norrgard,  and  I 
am  the  chief  investigator  of  the  Better  Government  Association  in 
Washington.  I  want  to  thank  you  and  the  subcommittee  for  your 
invitation  to  testify  here  today  on  the  Freedom  of  Information  Act. 

Before  presenting  the  substance  of  my  testimony,  I  would  like  to 
briefly  describe  for  you  what  the  Better  Government  Association  is 
and  what  we  do. 

The  BGA  is  a  60-year-old,  nonpartisan,  not-for-profit  national 
civic  watchdog  group.  As  a  watchdog  group,  we  examine  Govern- 
ment programs,  asking  fundamental  questions  about  them: 

Are  they  working  as  they  were  intended  to?  Are  they  doing  it  ef- 
ficiently, and  if  not,  why  not?  Our  objective  is  to  focus  on  problems 
involving  waste,  fraud,  and  abuse  in  Government  programs  and  to 
make  policy  recommendations  for  reform. 

In  conducting  our  investigations,  the  BGA  relies  on  the  Freedom 
of  Information  Act  to  gain  access  to  Government  records.  By  using 
this  act,  we  have  been  able  to  identify  serious  abuses  in  Govern- 
ment programs,  including  schemes  to  defraud  the  Government  out 
of  millions  of  dollars. 

First,  I  would  like  to  outline  for  the  subcommittee  how  we  used 
the  Freedom  of  Information  Act  in  four  of  our  recent  projects. 
Second,  I  wish  to  describe  how  a  recent  Justice  Department  policy 
change  has  affected  our  investigations. 

The  first  project  involved  an  8-month  review  of  naval  shipbuild- 
ing. It  began  with  a  telephone  conversation  with  a  Mississippi  at- 
torney. He  recommended  the  BGA  study  the  Ingalls  Shipbuilding 
Division  of  Litton  Industries.  BGA  investigators  who  traveled  to 
Mississippi  were  told  of  cross-charging  and  mischarging  on  Govern- 
ment contracts,  exorbitant  bills  to  the  Navy  for  spare  parts,  and 
widespread  waste. 

Almost  immediately,  we  began  filing  Freedom  of  Information  re- 
quests to  corroborate  these  allegations.  Before  completing  this 
project,  we  had  filed  more  than  35  requests  with  4  different  agen- 
cies of  the  Navy,  2  Defense  Department  agencies,  and  the  Justice 
Department. 

After  an  initial  review,  we  concluded  that  a  full  investigation 
was  warranted.  We  contacted  "60  Minutes"  and  later  the  Senate 
Permanent  Investigations  Subcommittee  of  the  Government  Affairs 
Committee. 

On  April  24,  1983,  "60  Minutes"  broadcast  the  results  of  this  in- 
vestigation in  a  segment  called  "Dollars  Aweigh."  The  BGA  and 
"60  Minutes"  revealed  that  Navy  captains  had  ordered  lavish  fur- 
nishings for  their  destroyers'  wardrooms,  including  a  $14,000 
custom-made  leather  couch  and  $41,071  for  pure  wool  carpeting  at 
$93  a  yard;  and  that  Ingalls'  management  deliberately  submitted 
phony  labor  charges  to  the  Navy  on  Government  contracts. 

The  Senate  subcommittee  concluded  that  Ingalls  Shipbuilding 
engaged  in  "regular,  systematic"  false  billing.  At  the  subcommittee 
hearings,  the  BGA  testified  and  disclosed: 

That  the  Navy  was  paying  exorbitant  prices  for  spare  parts  that 
were  not  urgently  needed  nor  promptly  delivered. 


229 

Expensive  Government  furnished  property  was  ending  up  in 
junkyards. 

And,  despite  the  vast  array  of  Defense  Department  investigative 
and  audit  agencies,  effective  oversight  was  lacking. 

Senator  WiiKam  Roth,  chairman  of  this  subcommittee,  recently 
announced  an  Ingalls-Nayy  contract  settlement  that  potentiallv 
saved  taxpayers  $170  million.  In  that  announcement,  he  stated,  I 
believe  it  took  the  public  scrutiny  of  a  congressional  hearing,  that 
is,  the  hearing  already  mentioned,  to  ultimately  save  the  taxpayers 
money." 

A  second  BGA  investigation  that  used  the  Freedom  of  Informa- 
tion Act  involved  a  major  supplier  of  ground  beef  to  the  Federal 
School  Lunch  Program  and  the  military.  Meat  inspectors  for  the 
Agriculture  Department  told  the  BGA  there  were  problems  with  a 
packing  plant  in  Denver  called  Cattle  King. 

By  using  the  Freedom  of  Information  Act  we  learned  a  great 
deal  about  this  plant.  A  Federal  compliance  officer  had  recom- 
mended placing  this  plant  in  the  highest  risk  category  because  of 
"mushy  steaks,  and  the  handling  of  3-D — dying,  diseased  and  dis- 
abled— cattle."  A  Canadian  Government  inspection,  on  file  with 
the  U.S.  Department  of  Agriculture,  reported  poor  sanitation  and 
contaminated  meat. 

Based  on  this  inspection.  Cattle  King  was  prohibited  from  export- 
ing their  product  to  Canada.  However,  even  with  this  evidence  of 
poor  conditions  and  questionable  practices,  USDA  contract  files 
showed  that  Cattle  King  was  increasing  its  share  of  the  Federal 
School  Lunch  Program's  ground  beef  procurement. 

Working  in  conjunction  with  NBC's  "First  Camera,"  the  BGA 
was  able  to  report  that: 

Cattle  King  employees  distracted  USDA  inspectors  so  that  they 
could  drag  dead  cattle  onto  the  kill  floor;  spoiled  and  diseased  meat 
had  been  reworked  and  then  sold;  and,  the  plant's  management  en- 
gaged in  repeated,  systematic  labor  law  violations. 

The  response  to  this  investigation  was  swift  and  sustained. 
Within  days,  the  Secretary  of  Agriculture  impounded  the  6.5  mil- 
lion pounds  of  Cattle  King  hamburger  in  Federal  warehouses. 
Cattle  King  and  related  plants  were  suspended  from  bidding  on  ad- 
ditional Federal  contracts,  and  USDA  moved  to  withdraw  inspec- 
tion, which,  in  effect,  closes  a  packing  plant. 

In  March  of  this  year.  Federal  contracting  officials  from  the  De- 
fense and  Agriculture  Departments  began  seeking  monetary  recov- 
eries totaling  $29  million  from  Cattle  King.  Finally,  following  a 
USDA  Inspector  General  investigation,  a  Federal  Grand  Jury  in- 
dicted 10  people,  including  owner  Rudolph  Stanko,  manager  Henry 
Stanko,  and  5  other  packing  plant  officials.  Two  Federal  meat  grad- 
ers were  also  indicted.  Among  the  charges  were  processing  dead 
cattle,  selling  previously  rejected  beef,  and  defrauding  the  Govern- 
ment. 

The  third  study  I  wish  to  mention  today,  Mr.  Chairman,  does  not 
involve  millions  of  dollars.  It  does  describe,  however,  a  clear  viola- 
tion of  law  and  an  abuse  of  power. 

In  May  1982,  the  BGA,  in  conjunction  with  the  Cox  Newspapers 
and  WJLA-TV,  announced  that  the  then- Veterans'  Administration 
chief,  Robert  P.  Nimmo,  had  spent  more  than  $46,000  to  improve 
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his  personal  offices.  This  was  despite  a  Presidential  directive  to 
avoid  unnecessary  expenditures.  In  addition,  Mr.  Nimmo's  chauf- 
feur had  earned  over  $8,000  in  overtime;  many  of  those  hours  were 
accrued  taking  the  Veterans'  chief  back  and  forth  to  work.  Nimmo 
had  been  advised  by  his  agency's  legal  staff  that  such  use  violated 
Federal  law. 

Senators  William  Proxmire  and  Alan  Cranston  immediately  re- 
quested the  General  Accounting  Office  to  examine  Nimmo's  prac- 
tices. The  Inspector  General  at  the  Veterans'  Administration  began 
his  own  investigation,  and  subsequently  announced  that  existing 
law  prohibited  the  use  of  public  funds  for  nonofficial  transporta- 
tion. Nimmo  discontinued  his  use  of  the  chauffeur  for  commuting 
to  work  and  wrote  a  personal  check  for  $6,411  to  reimburse  the 
Government  for  his  driver.  Prior  to  the  release  of  the  GAO  report, 
which  also  confirmed  the  BGA's  findings,  Robert  Nimmo  resigned 
his  post. 

Mr.  Chairman,  all  of  the  information  we  disclosed  in  the  investi- 
gation was  based  on  an  analysis  of  records  obtained  under  the 
Freedom  of  Information  Act. 

The  last  project  I  wish  to  review  is  explained  in  detail  in  my 
written  testimony.  Here  we  used  Freedom  of  Information  requests 
to  expose  a  bankruptcy  scam  by  an  organized  crime  figure  in  a 
Small  Business  Administration  program. 

Eventually,  SEA  guarantees,  for  contract  values  totaling  $2  mil- 
lion, were  revoked  by  that  agency.  However,  given  the  SBA's  lax 
claims  handling  procedures,  it  is  certain,  claims  would  have  been 
paid  without  our  investigation. 

Mr.  Chairman,  these  investigations  describe  the  successful  re- 
sults of  our  efforts,  but  they  were  not  conducted  without  difficulty. 
Under  the  current  Justice  Department  guidelines  on  fee  waivers, 
public  interest  groups  like  the  BGA  are  facing  increasing  difficul- 
ties in  obtaining  Federal  documents. 

The  current  act  requires  agencies  to  waive  or  reduce  fees  when 
the  information  is  in  the  public  interest.  We  believe  the  BGA 
meets  that  test,  and  routinely  requested  fee  waivers.  Without  these 
waivers,  the  BGA  could  not  have  conducted  a  number  of  investiga- 
tions because  of  the  costs. 

Prior  to  January  1983,  we  regularly  received  fee  waivers.  This 
changed  dramatically,  however,  with  the  issuance  of  the  Justice 
Department  guidelines  seeking  to  limit  the  number  of  cases  where 
FOIA  fee  waivers  may  be  granted.  These  guidelines  have  disrupted 
our  investigations. 

For  example,  last  July,  I  requested  copies  of  recent  Inspector 
General  audits  for  five  U.S.  Embassies  in  Western  Europe  from  the 
State  Department.  Included  in  the  letter  was  a  request  for  fee 
waivers. 

The  BGA  was  researching  the  ancillary  costs  for  official  Govern- 
ment travel,  such  services  are  crippling  Embassy  operations  in 
Paris,  according  to  U.S.  Ambassador  Evan  Galbraith. 

The  fee  waiver  request  was  denied  and  the  BGA  appealed  on 
August  22.  The  appeal  was  denied  on  September  27.  State  Depart- 
ment officials  cited  the  Justice  Department  guidelines,  and  stated 
there  was  "no  heightened  interest  in  the  expenditures  of  funds  by 
large  Embassies  abroad." 
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However,  2  weeks  prior  to  this  denial,  United  Press  International 
issued  a  story,  based  on  a  joint  investigation  with  the  BGA,  of  ex- 
cessive official  travel  to  certain  posts  abroad,  such  as  Western 
Europe. 

One  State  Department  official  is  quoted  as  saying  in  the  article, 
that  Embassies  trjdng  to  maintain  ritzy  visitor  services  "may  be 
reaching  the  breaking  point." 

The  denial  letter  also  stated  that  the  State  Department  would 
provide  the  documents  if  the  BGA  would  pay  for  them.  Reports  of 
Inspector  General  audits  are  not  voluminous  nor  difficult  to  re- 
trieve, based  on  my  experience  in  requesting  these  documents  from 
many  different  agencies.  But,  the  Department  would  not  provide 
the  BGA  with  a  price  tag  for  processing  the  request  until  we 
agreed  to  pay  the  fee. 

In  conclusion,  Mr.  Chairman,  we  believe  that  investigations  such 
as  the  ones  mentioned  demonstrate  the  value  of  the  Freedom  of  In- 
formation Act.  Through  use  of  the  act,  we  have  identified  serious 
abuses  and  perhaps  criminal  fraud  in  Federal  programs. 

Millions  of  dollars  of  taxpayer  funds  have  been  saved.  In  several 
of  the  projects  reviewed  here,  tangible  reforms  have  been  enacted. 

The  legislation,  S.  774,  before  this  committee  proposed  to  make 
some  40  changes  in  the  existing  Freedom  of  Information  Act. 
Changes  in  the  law  may  be  needed.  To  help  defray  the  costs  of  im- 
plementing the  act,  the  Senate  bill  proposes  changes  to  allow  agen- 
cies to  charge  those  who  use  the  act  for  commercial  purposes.  How- 
ever, a  clear  distinction  must  be  made.  To  encourage  public  dis- 
cloure,  journalists,  scholars,  public  interest  groups,  and  others  who 
disseminate  information  to  the  general  public  should  not  be 
charged  for  search,  copy  nor  what  the  bill  calls  "other  processing" 
costs.  The  courts  have  said  that  fees  should  not  be  used  "as  an  ob- 
stacle to  disclosure  of  requested  information."  Any  additional 
amendments  to  the  FOIA  regarding  fees  and  fee  waivers  need  to 
embody  that  concept. 

Mr.  Chairman,  the  BGA  strongly  believes  that  the  Freedom  of 
Information  Act  has  proven  to  be  a  vital  instrument  in  citizens'  ef- 
forts to  monitor  the  performance  of  their  public  officials.  We 
strongly  urge  this  subcommittee  to  strengthen  the  act. 

We  trust  that  you  will  preserve  the  principle  that  public  access 
to  Government  records  is  an  essential  right  in  a  free  society. 

[The  prepared  statement  of  Mr.  Norrgard  follows:] 
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Hr.   Chairman,  my  name  Is  Lee  Norrgard,  and  I  am  the  Chief 
Investigator  of  the  Better  Government  Association  in  Washington. 
I  want  to  thank  you  and  the  Subcommittee  for  your  invitation  to 
testify  here  today  on  the  Freedom  of  Information  Act. 

Before  presenting  the  substance  of  my  testimony,  I  would 
like  to  briefly  describe  for  you  what  the  Better  Government  As- 
sociation is  and  what  we  do. 

The  BGA  is  a  national  civic  watchdog  group  with  offices  in 
Washington,  D.C.  and  Chicago,  Illinois.   As  watchdog  group  we 
examine  government  programs,  asking  fundamental  questions  about 
them — Are  they  working  as  they  were  intended  to?.  Are  they  do- 
ing it  efficiently,  and  if  not,  why  not?  Our  objective  is  to 
focus  on  problems  Involving  waste,  fraud,  and  abuse  in  govern- 
ment programs  and  to  make  policy  recommendations  for  reform.  In 
conducting  these  investigations  we  work  in  conjunction  with  the 
news  media  sc  that  our  findings  are  disseminated  as  widely  as 
possible. 

Our  association  is  a  sixty  year  old,  non-profit,  non-parti- 
san organization  funded  by  private  donations  from  over  4,000  in- 
dividuals, corporations,  and  foundations.  The  annual  budget  has 
been  close  to  one  million  dollars,  and  we  are  governed  by  a  forty- 
six  member  board  of  directors.  There  are  twelve  attorneys  and 
researchers  on  our  staff,  who  are  supervised  by  the  BGA's  Execu- 
tive Director  J.  Terrence  Brunner. 
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In  conducting  our  Investigations  the  BGA  often  relies  on  the  Freedom 
of  Information  Act  to  gain  access  to  government  records.   By  using  this 
Act,  we  have  been  able  to  Identify  serious  abuses  In  government  programs  — 
Including  schemes  to  defraud  the  government  out  of  millions  of  dollars. 

First,  I  would  like  to  outline  for  the  Subcommittee  today  how  we  used 
the  Freedom  of  Information  Act  In  four  of  our  recent  projects.   All  four 
projects  Identified  fraud,  waste,  or  abuse  In  a  federal  government  program. 
They  also  all  led  to  Congressional  action.   Second,  I  wish  to  describe  how 
a  recent  Justice  Department  policy  ch£uige  has  effected  our  Investigations. 

The  first  project  I  wish  to  describe  Involves  an  eight-month  review 
of  Naval  shipbuilding.   It  began  with  a  telephone  conversation  between  a 
BGA  Investigator  and  a  Mississippi  attorney,  who  had  filed  a  citizen's 
false  claims  action  against  the  Ingalls  Shipbuilding  Division  of  Litton 
Industries.   This  attorney  suggested  that  a  visit  to  Pascagoula,  Mississippi, 
Ingalls  headquarters,  would  be  informative.   BGA  investigators  who  traveled 
there  were  told  of  cross-charging  and  mischarglng,  exorbitant  bills  for 
spare  parts,  and  widespread  waste. 

Almost  'Immediately  we  began  filing  Freedom  of  Information  requests  to 
corroborate  these  allegations.   Before  completing  this  project  we  had  filed 
more  than  thrlty-five  requests  with  four  different  agencies  of  the  Navy,  two 
Defense  Department  agencies,  and  the  Justice  Department.   I  might  add  paren- 
thetically that  obtaining  these  records  was  not  easy.   Several  requests  re- 
main outstanding  after  more  than  a  year,  and  there  was  a  problem  with  fee 
waivers  which  I  will  describe  later  in  my  testimony. 

After  an  initial  review  we  concluded  that  a  full  investigation  was  war- 
ranted.  We  contacted  "60  Minutes"  and  asked  them  to  collaborate  with  us  in 
conducting  this  project.   Believing  these  issues  merited  Congressional  over- 
sight, the  BGA  also  presented  our  initial  findings  to  the  Senate  Permanent 
Investigations  Subcommittee  of  the  Government  Affairs  Committee.   Subse- 
quently, committee  staff  began  their  own  independent  investigation. 

On  April  24,  1983,  "60  Minutes"  broadcast  the  results  of  this  investi- 
gation in  a  segment  called  "Dollars  Aweigh".   The  BGA  and  "60  Minutes"  re- 
vealed that  Navy  captains  had  ordered  lavish  furnishings  for  their  destroyers' 
wardrooms —  including  a  $14,000  custom  made  leather  couch  and  $41,071  for 
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pure  wool  carpeting  at  $93  a  yard;  and,  that  Ingalls'  management  deliberately 
submitted  phony  labor  charges  to  the  Navy  on  government  contracts. 

A  little  over  a  week  later,  the  Senate  subcommittee  held  hearings.   The 
subcommittee's  findings  were  that  Ingalls  engaged  in  "regular,  systematic" 
false  billing,  including  mischarging  between  Navy  contracts,  and  cross-charg- 
ing between  Navy  and  civilian  contracts. 

The  BGA  also  testified  at  these  hearings  where  we  expanded  on  our  orig- 
inal findings  and  presented  new  information.   These  findings  included: 

Documentation  that  the  Navy  was  paying 
highly  inflated  costs  for  spare  parts 
that  were  not  urgently  needed,  nor 
promptly  delivered  by  the  shipbuilder; 

Evidence  that  because  of  poor  property 
and  material  management,  expensive  gov- 
ernment furnished  property  is  ending  up 
in  junkyards; 

And,  information  that,  despite  the  vast 
array  of  Navy  and  Defense  Department  au- 
dit and  investigative  agencies,  effec- 
tive oversight  of  major  weapon  system 
procurement  was  lacking. 

As  a  result  of  these  hearings  the  Naval  Sea  Systems  Command  issued  a 
new  manual  detailing  what  furnishings  could  and  could  not  be  installed  on 
warships.   In  addition,  the  Chairman  of  the  Permanent  Investigations  Sub- 
committee, Senator  William  Roth  (R-Del.),  recently  announced  a  contract  set- 
tlement between  Ingalls  and  the  Navy.  With  this  settlement,  the  taxpayers 
potentially  saved  $170  million.   In  that  announcement  Senator  Roth  stated, 
"I  believe  it  took  the  public  scrutiny  of  a  Congressional  hearing  (i.e., 
the  May  3,  1983  hearing)  to  ...  ultimately  save  the  taxpayers  money." 


A  second  BGA  investigation  that  used  the  Freedom  of  Information  Act  in- 
volved a  major  supplier  of  ground  beef  to  the  federal  school  lunch  program 
and  the  military.   Meat  inspectors  for  the  Agriculture  Department  told  the 
BGA  there  were  problems  with  a  packing  plant  in  Denver  called  Cattle  King. 
The  owner,  Rudolph  (Butch)  Stanko,  had  been  convicted  for  violating  the  Meat 
Inspection  Act.   His  packing  plants  had  also  been  convicted  of  conspiracy  to 
violate  the  same  Act  and  for  shipping  putrid  meat  across  state  lines. 
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By  using  the  Freedom  of  Information  Act  we  learned  a  great  deal  more 
about  this  plant.   Not  long  after  Cattle  King  opened,  a  federal  compliance 
officer  had  recommended  placing  this  plant  in  the  highest  risk  category  be- 
cause of  "mushy  steaks  ...  and  the  handling  of  3-D  (dying,  diseased,  and 
disabled)  cattle..."  A  Canadian  government  inspection,  on  file  with  the 
U.S.  Department  of  Agriculture,  reported  poor  sanitation  and  contaminated 
meat.   Based  on  this  Inspection,  Cattle  King  was  prohibited  from  exporting 
their  product  to  Canada.   The  files  of  the  National  Labor  Relations  Board 
indicated  a  series  of  labor  law  violations.   However,  even  with  this  evi- 
dence of  poor  conditions  and  questionable  practices,  USDA  contract  files 
showed  that  Cattle  King  was  increasing  its  share  of  the  federal  school 
lunch  program's  gound  beef  procurement.   By  September,  1983,  Cattle  King 
alone  was  supplying  24%  of  the  ground  beef  purchased. 

Over  a  seven  month  period,  the  information  received  pursuant  to  FOIA 
requests,  through  interviews,  and  other  searches  indicated  there  were  ser- 
ious problems  at  this  plant. 

Working  in  conjunction  with  NBC's  "First  Camera"  the  BGA  was  able  to 
report  that: 

Cattle  King  employees  distracted  USDA 
Inspectors  so  that  they  could  drag  dead 
cattle  onto  the  kill  floor; 

Spoiled  and  diseased  meat  had  been  re- 
worked and  then  sold,  employees  urin- 
ated on  the  kill  floor,  and  USDA's  san- 
itation reports  Indicated  chronic  pro- 
blems at  the  plant; 

And,  the  plant's  management  engaged  in 
repeated,  systematic  labor  law  viola- 
tions, including  the  use  of  Cattle  King 
employees  to  disrupt  union  activities 
at  other  plants. 

The  response  to  this  investigation  was  swift  and  sustained.   Within 
days  the  Secretary  of  Agriculture  impounded  the  6.5  million  pounds  of  Cat- 
tle King  hamburger  In  federal  warehouses.   Shortly  thereafter  Cattle  King  : 
and  related  plants  were  suspended  from  bidding  on  additional  federal  con- 
tracts, and  the  USDA  moved  to  withdraw  inspection — which,  in  effect,  closes 
a  packing  plant.   The  House  Subcommittee  on  Livestock,  Dairy  and  Poultry 
held  hearings  regarding  the  problems  at  Cattle  King  last  December  in  Denver. 
At  these  hearings  the  USDA  proposed  new  legislation  and  administrative  ac- 
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tlons  CO  regulate  problem  plants  like  Cattle  King.   The  BGA  also  presented 
its  findings  at  this  hearing. 

In  March  of  this  year,  federal  contracting  officials  from  the  Defense 
and  Agricultvire  Departments  began  seeking  monetary  recoveries  totaling  $29 
million  from  Cattle  King.   Finally,  following  a  USDA  Inspector  General 
investigation,  a  federal  grand  jury  indicted  ten  people,  including  owner 
Rudolph  Stanko,  manager  Henry  Stanko,  and  five  other  packing  plant  officials. 
Two  federal  meat  graders  were  also  indicted.   Among  the  charges  were:   pro- 
cessing dead  cattle,  selling  previously  rejected  beef,  and  defrauding  the 
government. 


The  third  study  I  wish  to  mention  today,  Mr.  Chairman,  does  not  involve 
millions  of  dollars.   It  does  describe,  however,  a  clear  violation  of  law 
and  an  abuse  of  power. 

In  May  of  1932,  the  BGA,  in  conjunction  with  Cox  Newspapers  and  WJLA-TV, 
announced  that  the  then  Veterans'  Administration  chief,  Robert  P.  Nimmo,  had 
spent  more  than  $46,000  to  improve  his  personal  offices.   This  was  despite 
a  presidential  directive  to  avoid  unnecessary  expenditures  in  setting  up  per- 
sonal offices.   The  improvements  included  a  private  bathroom  and  shower,  the 
refinishing  of  wooden  floors,  and  the  subsequent  carpeting  of  these  same 
floors.   In  addition,  Mr.  Nimmo's  chatiffeur  had  earned  over  $8,000  in  over- 
time; many  of  those  hours  were  accrued  taking  the  Veterans'  chief  back  and 
forth  to  work.   Nimmo  had  been  advised  by  his  agency's  legal  staff  that  such 
use  violated  federal  law. 

Senators  William  Proxmire  (D-Wisc.)  and  Alan  Cranston  (D-Calif.)  Imme- 
diately requested  the  General  Accounting  Office  to  examine  Nimmo's  practices. 
The  Inspector  General  at  the  Veterans'  Administration  began  his  own  investi- 
gation, and  subsequently  announced  that  existing  law  prohibited  the  use  of 
public  funds  for  non-official  transportation.   Nimmo  discontinued  his  use  of 
the  chauffeur  for  commuting  to  work  and  wrote  a  personal  check  for  $6,411 
to  reimburse  the  government  for  his  driver.   Prior  to  the  release  of  the  GAG 
report,  which  also  confirmed  the  BGA's  findings,  Robert  Nimmo  resigned  his 
post. 
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Mr.  Chalrmcin,  all  of  Che  information  we  disclosed  in  this  investiga- 
tion was  based  on  an  analysis  of  records  obtained  under  the  Freedom  of 
Information  Act. 


The  last  project  I  Will  be  reviewing  this  morning  used  Freedom  of 
Information  requests  to  expose  a  bankruptcy  scam  in  the  Small  Business 
Administration's  (SBA)  Surety  Bond  Guarantee  Program.   This  program  is 
designed  to  assist  small  contractors  who  are  unable  to  secure  performance 
bonding  through  conventional  channels.   The  SBA  will  gxiarantee  a  bond, 
which  is  obtained  through  a  private  surety  company,  and  will  pay  up  to  90% 
of  the  cost  of  completing  a  project  if  the  contractor  defaults. 

In  a  preliminary  discussion  with  SBA  officials,  the  BGA  learned  that 
one  of  this  program's  most  active  underwriters  was  International  Fidelity 
Insurance  Company  of  Newark,  New  Jersey.   An  SBA  computer  printout  indi- 
cated that  this  company  had  a  loss  ratio  twice  as  high  as  the  program  aver- 
age.  We  also  learned  that  most  of  International  Fidelity's  business  in  Re- 
gion V  (Chicago)  was  underwritten  by  the  American  Bonding  Company,  which 
was  owned  by  Irwin  Weiner. 

Irwin  Weiner  is  a  well-known  organized  crime  figure  in  Chicago  who 
specializes  in  bankruptcy  schemes.   According  to  the  House  Committee  on 
Assassinations,  Weiner's  links  to  organized  crime  have  been  "...  a  dominant, 
if  not  pervasive,  element  in  his  life"  including  "links  to  the  highest  le- 
vels of  organized  crime  nationally  and  in  Chicago..." 

After  learning  of  Weiner's  active  participation  in  this  program,  the 
BGA  used  the  Freedom  of  Information  Act  to  ascertain  the  extent  of  his  un- 
derwriting in  the  SBA  program.   We  discovered  that  American  Bonding  had 
written  more  than  $66  million  in  these  guaranteed  surety  bonds.   Twenty- 
four  of  those  bonds,  with  a  total  contract  value  of  $2  million,  were  written 
for  another  firm  controlled  by  einer,  Chicago  Automatic  Machine  (he  was 
listed  as  treasurer  of  the  company  in  corporate  records) .   Chicago  Automatic 
Machine  went  bankrvipt,  defaulting  on  twenty-three  of  the  SBA  backed  bonds. 
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Through  additional  information  requests,  we  found  that  a  number  of 
claims  for  legal  fees  had  been  submitted  to  the  SBA  for  payment.   We  strong- 
ly urged  the  SBA  not  to  honor  their  guarantees  for  the  twenty-three  bonds 
submitted  for  Welner's  firm.   These  findings  were  presented  on  the  NBC 
"Nightly  News",  and  we  testified  before  the  Senate  Select  Committee  on 
Small  Business.   Our  Investigation  also  prompted  a  report  by  the  SBA's  In- 
spector General. 

Mr.  Chairman,  the  BGA,  in  testimony  before  this  committee,  discussed 
this  investigation  once  before.   I  mention  it  again  today  because  we  can 
now  report  that  for  the  first  time  in  the  history  of  the  Surety  Bond  Guar- 
antee Program,  guarantees  were  revoked,  namely  those  of  Chicago  Automatic 
Machine.   The  SBA  exercised  a  clause  In  their  agreement  with  International 
Fidelity  Insurance  Company  to  cancel  guarantees  when  there  is  fraud  or  mis- 
representation.  Given  the  SBA's  lax  claims  handling  procedures,  it  seems 
certain  that  the  Chicago  Automatic  Machine  claims  would,  without  our  in- 
vestigation, otherwise  have  been  paid. 


Mr.  Chairman,  these  four  investigations  describe  the  successful  results 
of  our  efforts,  but  they  were  not  conducted  without  difficulty.   Under  the 
cxirrent  Justice  Department  guidelines  on  fee  waivers,  public  Interest  groups 
like  the  BGA  are  facing  Increasing  difficulties  in  obtaining  federal  docu- 
ments. 

The  current  Act  requires  agencies  to  waive  or  reduce  fees  when  the  in- 
formation is  in  the  public  interest.   We  believe  the  BGA  meets  that  test,  and 
routinely  requested  fee  waivers.  Without  these  waivers,  the  BGA  could  not 
have  conducted  a  number  of  investigations  because  of  the  costs.   Prior  to 
January,  1983,  we  regularly  received  fee  waivers.   This  changed  dramatically, 
however,  with  the  issuance  of  the  Justice  Department  guidelines  seeking  to 
limit  the  number  of  cases  where  FOIA  fee  waivers  may  be  granted.   These 
guidelines  have  disrupted  our  investigations.   Let  me  provide  the  Subcommit- 
tee with  two  examples. 
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In  preparation  for  our  testimony  on  Naval  shipbuilding  before  the 
Senate  Permanent  Investigative  Subcommittee,  I  submitted  a  request  to  the 
Naval  Investigating  Service  on  March  2,  1983  for  a  copy  of  a  Navy  task 
force  inquiry  into  shipbuilding  fraud.   Included  in  this  letter  was  a  re- 
quest for  fee  waivers.   The  Naval  Investigative  Service  denied  the  fee 
waiver  request  even  though  in  twenty  other  requests  to  different  Naval 
agencies,  fees  had  been  waived.   I  was  told  my  request  was  evaluated  in 
"light  of  the  recent  Justice  Department  ruling  on  fee  waivers..."  The 
denial  letter  stated,  "...Insufficient  public  benefit  would  derive  from 
disclosure." 

On  March  17,  1983,  I  appealed  in  a  lengthy  letter,  stating  that  "it 
is  likely  that  the  information  will  be  used  in  connection  with  a  television 
broadcast  and/or  in  the  preparation  of  testimony..."  The  Judge  Advocate's 
Office  of  the  Navy,  which  was  considering  our  appeal,  wrote  on  April  18,  1983 
that  more  information  was  necessary.   I  answered  that  letter  on  April  28, 
and  on  May  13,  the  Navy  upheld  the  BGA  appeal  and  agreed  to  waive  fees.   In 
the  interim,  however,  the  Senate  hearings  were  conducted  on  May  3.   The  re- 
quested materials  could  not  be  effectively  used  in  our  testimony. 

In  another  example,  last  July  I  requested  copies  of  recent  Inspector 
General  audits  for  five  U.S.  embassies  in  Western  Europe  from  the  State  De- 
partment.  Included  in  the  letter  was  a  request  for  fee  waivers.  The  BGA 
was  researching  the  ancillary  costs  for  official  government  travel —  such 
services  are  crippling  embassy  operations  in  Paris,  according  to  Ambassador 
Evan  Galbraith.   The  fee  waiver  request  was  denied  and  the  BGA  appealed  on 
August  22.   The  appeal  was  denied  on  September  27.   State  Department  offi- 
cials cited  the  Justice  Department  guidelines,  and  stated  there  was  "no 
heightened  interest  in  the  expenditure  of  funds  by  large  embassies  abroad." 
However,  two  weeks  prior  to  this  denial.  United  Press  International  issued 
a  story,  based  on  a  joint  investigation  with  the  BGA,  of  excessive  official 
travel  to  certain  posts  abroad,  such  as  WaetaraJ  Europe.   One  State  Depart- 
ment official  is  quoted  as  saying  that  embassies  trying  to  maintain  ritzy 
visitor  services  "may  be  reaching  the  breaking  point." 

The  denial  letter  also  stated  that  the  State  Department  would  provide 
the  documents  if  the  BGA  would  pay  for  them.   Reports  of  Inspector  General 
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audits  are  not  voluminous  nor  difficult  to  retrieve.  But,  the  Department 
would  not  provide  the  BGA  with  a  price  tag  for  processing  the  request  un- 
til we  agreed  to  pay  the  fee. 

The  BGA  filed  suit  in  this  matter,  against  the  Departments  of  State  and 
Justice.   Shortly  after  this  litigation  was  initiated.  State  Department  of- 
ficials offered  to  waive  their  fees  in  this  request,  and  are  now  arguing 
that  the  case  is  therefore  moot.  This  issue  is  still  pending  in  the  D.C. 
District  Court. 


In  conclusion,  Mr.  Chairman,  we  belive  that  Investigations  such  as  the 
ones  mentioned  demonstrate  the  value  of  the  Freedom  of  Information  Act. 
Through  use  of  the  Act  we  have  identified  serious  abuses  and  perhaps  crimi- 
nal fraud  in  federal  programs.  Millions  of  dollars  of  taxpayer  funds  have 
been  saved.   In  several  of  the  projects  reviewed  here,  tangible  reforms 
have  been  enacted  which,  we  hope  will  improve  the  effectiveness  of  federal 
programs. 

The  legislation  (S.774)  before  this  Committee  proposes  to  make  some 
forty  changes  in  the  existing  Freedom  of  Information  Act.   Changes  in  the 
law  may  be  needed.   For  instance,  fairness  may  require  that  those  who  sub- 
mit information  which  arguably  should  be  held  confidential  be  notified  to 
object  when  a  request  has  been  made  for  its  release. 

To  help  defray  the  costs  of  implementing  the  Act,  the  Senate  bill  pro- 
poses changesto  allow  agencies  to  charge  those  who  use  the  Act  for  commer- 
cial purposea»^r However ,  to  encourage  public  disclosure,  journalists,  schol- 
ars, ptiblic  interest  groups,  and  others  who  disseminate  information  to  the 
general  public  should  not  be  charged  for  search,  copy,  and  what  the  bill 
calls  "other  processing"  costs.   The  courts  have  said  that  fees  should  not 
be  used  "as  an  obstacle  to  disclosure  of  requested  information."  Any  addi- 
tional amendments  to  the  FOIA  regarding  fees  and  fee  waivers  need  to  embody 
that  concept. 

The  Freedom  of  Information  Act  is  not  perfect.   It  can  be  improved. 
Any  changes  should,  however,  uphold  the  principle  of  comprehensive  public 
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disclosure  and  the  Act's  exemptions  should  be  narrowly  construed.   Tax- 
payers should  have  the  ability  to  request  information  that  will  allow 
them  to  examine  how  their  money  is  being  spent.   Citizens  should  not  be 
prevented  from  holding  federal  officials  accountable  for  their  public 
acts. 

Mr.  Chairman,  the  BGA  strongly  believes  that  the  Freedom  of  Infor- 
mation Act  has  proven  to  be  a  vital  instrument  in  citizens'  efforts  to 
monitor  the  performance  of  their  public  officials.   Use  of  the  Act  has 
saved  tax  dollars,  exposed  serious  government  abuses,  and  has  led  to  con- 
crete reforms.   We  strongly  urge  this  Subcommittee  to  strengthen  the  Act, 
not  weaken  it.   We  hope  that  you  will  preserve  the  principle  that  public 
access  to  government  records  Is  an  essential  right  In  a  free  society. 
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mmtd  States  Senate 

coMMiira  ON 

GOVERNMENTAL  AFT  AIRS 

SENATE  PERMANETiT  SUBCOMMITTEE 

ON  INVESTIGATIONS 

WAaHiHOTON.  O.a  20510 


May   9,    1983 

Mr.  Terrence  Brunner 

Executive  Director 

Better  Government  Association 

1901  Pennsylvania  Avenue,  N.W. 

Suite  301 

Washington,  D.C.     20006 


Dear  Mr.  Brunner: 


I  want  to  thank  you,  Mr.  Manikas  and  Ms.  Petersen  for  your  testimony  at  this 
Subcommittee's  recent  hearings  regarding  irregularities  in  Navy  shipbuilding. 

The  work  you  have  accomplished  in  this  most  important  area  has  been  of  great 
value  in  helping  both  the  Congress  and  the  public  understand  how  easily 
procurement  systems  can  be  compromised  if  our  watchdog  agencies  fall  in  their 
duties,  especially  where  millions  of  taxpayer  dollars  are  concerned. 

You  are  to  be  commended  for  having  first  uncovered  many  of  the  abuses 
documented  at  the  Ingalls  Shipyard.  I  thank  you  for  bringing  this  to  the 
Subcommittee's  attention,  and  for  the  assistance  your  organization  provided  during 
this  Subcommittee's  investigation. 

Sincerely, 


WilUam  V.  Roth,  3r. 
Chairman 

WVR,JR:dgm 
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,  •  ^=$v  United  States  Food  Safety 

::l  A  i  1  Oepartmeni  of  and  Inspection 


*A^   Agncutture  Service 


T« 


Vern  P.  Hlghley,  Administrator  "29  1984 

Agricultural  Marketing  Service 


jr^ 


From:      Donald  L.    Houstotif    Administrator 

Food  Safety  and  Inspection  Service 


svbiKt;  Cattle  Kingr  Est.  22,   Denver ,  Colorado 


The  Department  is  withholding  from  use  ground  beef 
produced  by  Cattle  King  under  school  lunch  program 
contracts.   On  the  basis  of  evidence  now  available  to 
the  Food  Safety  and  Inspection  Service  (FSIS),  we  have 
determined  that  the  ground  beef  produced  by  Cattle  King 
prior  to  September  22,  1983,  is  adulterated  and  unfit 
for  human  food  purposes. 

On  February  IS,  1984,  Mr.  Carry  D.  Andrews,  a  former 
supervisor  at  Cattle  King,  admitted  to  participating  in 
the  preparation  at  Cattle  King's  establishment  of 
carcasses  which  were  adulterated  under  the  Federal  Meat 
Inspection  Act  (FMIA)  because  they  were  from  cattle 
that  had  died  otherwise  than  by  slaughter.    Such 
activity  constitutes  a  criminal  violation  of  the  FMIA, 
and  Mr.  Andrews  pleaded  guilty  and  was  convicted  of 
such  violation.   This  admission  and  conviction  has  lent 
further  credibility  to  statements  from  other  former 
employees  of  Cattle  King  concerning  a  pattern  of 
preparation  of  such  animals  at  Establishment  23.   It  is 
likely  that  product  from  such  carcasses  was  commingled 
with  meat  from  properly  prepared  carcasses,  and  there 
is  no  way  to  determine  specifically  which  boxes  contain 
such  adulterated  product.   Laboratory  analyses  of 
samples  of  ground  beef  produced'  at  Cattle  King  did  not 
disclose  that  it  is* a  threat  to  human  health.   Such 
analyses,  however,  could  not  determine  whether  the 
product  was  from  animals  that  died  otherwise  than  by 
slaughter,  or  what  the  conditions  of  the  animals  were 
at  the  time  they  died.  Based  on  the  statements  of 
former  employees  of  Cattle  King,  we  have  determined 
that  the  ground  beef  is  adulterated  and  unfit  for  human 
food.   Such  adulterated  product  is  prohibited  under  the 
FMIA  from  being  sold  or  otherwise  distributed  for  human 
food  purposes. 


rsiS763frS<1Z79| 
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/^^ts  United  states  Agricultural  Washington, 

Vl  /LJii  nanartmAnt  nf  Marketjno  U.C 

MAR  03  1984 


{(IA)))  Department  of  Marketing 

Agriculture  Service  20250 


CERTIFIED  MAIL  -  RETURN  RECEIPT  REQUESTED 

Cattle  King  Beef  Company 
c/o  Nebraska  Beef  Processors 
2605  North  7th  Street 
P.O.  Box  127 
Gerlng.  Nebraska  69341 

Dear  Sir: 

Subject:   Sale  of  Meat  to  the  Department  of  Agriculture  under  the  School 
Lunch  and  Other  USDA  Programs 

Between  December  9,  1981  and  the  present,  approximately  25,804,365 
pounds  of  frozen  ground  beef  produced  prior  to  September  22,  1983  by 
Cattle  King  Beef  Company  In  Commerce  City,  Colorado  were  delivered  to 
the  United  States  Department  of  Agriculture  pursuant  to  contracts  having 
a  total  value  of  $27,858,411.68. 

On  February  29,  1984,  the  Food  Safety  and  Inspection  Service  advised 
this  office  that  all  ground  beef  produced  by  Cattle  King  Beef  Company  in 
Commerce  City.  Colorado  prior  to  September  22,  1983  was  adulterated  and 
unfit  for  human  food  purposes.   A  copy  of  that  advice  is  enclosed.   Your 
contracts  with  the  Department  required  that  the  product  be  produced  in  a 
plant  which  was  operating  in  accordance  with  any  regulations  published 
by  the  Department  applicable  to  plants  processing  the  commodity.   You 
violated  this  express  provision  of  your  contract  and  your  implied 
warranty  that  the  product  was  produced  in  accordance  with  the 
requirements  of  the  Federal  Meat  Inspection  Act  and  was  fit  for  human 
consumption. 

The  Department  has  recalled  as  much  of  the  contract  product  as  is  still 
in  existence.   In  excess  of  3,600,000  pounds  of  the  product  has  been 
returned  and  is  in  the  possession  of  the  Department. 

Demand  is  hereby  made  upon  you  for  the  amount  of  $27,858,411.68  as  the 
amount  paid  or  credited  to  Cattle  King  Beef  Company  for  product  which 
failed  to  meet  the  contract  specifications  and  which  was  not  fit  for 
human  consumption.   Storage,  handling  and  transportation  charges  have 
been  incurred  in  the  distribution  and  recall  of  this  product.   The 
Department  is  in  the  process  of  determining  these  costs;  when  they  have 
been  determined  they  will  be  added  to  the  Department's  demand. 

Tender  of  the  product  presently  in  the  possession  of  the  Department  at 
various  warehouses  in  the  United  States  is  hereby  made.   The  quantity 
and  location  will  be  supplied  upon  request  as  soon  as  the  Information  is 
known  to  the  Department.   You  are  advised  that  delivery  will  be  made  to 
you  upon  receipt  by  the  Department  of  the  amount  demanded.   This  product 
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can  only  be  used  for  other  Chan  human  food  purposes  and  must  be  disposed 
of  under  the  supervision  of  the  Food  Safety  and  Inspection  Service. 

Failure  to  request  return  of  this  product  accompanied  by  payment  of  the 
amount  demanded  vlthln  20  days  of  the  date  of  this  letter  will  result  In 
disposal  of  this  product  by  the  Department  for  the  best  price  obtainable 
to  mitigate  damages  and  prevent  accrual  of  additional  storage  charges. 

This  demand  does  not  Include  product  produced  after  September  21,  1983 
at  Cattle  King  Beef  Company  or  product  produced  at  plants  other  than 
Cattle  King.   That  product  Is  still  under  Investigation. 

You  have  the  opportunity  to  contest  this  determination  vlthln  20  days  of 
the  date  of  this  letter.   You  may  appeal  this  determination  to  the  Board 
Of  Contract  Appeals  or  the  Claims  Court  In  accordance  with  the  Contract 
Disputes  Act  of  1978.-  You  have  the  opportunity  to  review  and  copy  the 
records  of  the  Department  which  form  the  basis  for  this  determination  by 
addressing  your  request  to  me.   You  have  the  opportunity  to  enter  into  a 
written  agreement  with  the  Department  to  repay  this  indebtedness. 
Failure  to  appeal  this  determination  will  result  in  the  Department 
exercising  its  right  to  set  off  against  any  other  payments  due  you  from 
this  Department  or  any  other  United  States  Government  Agency. 

Payment  should  be  made  payable  to  the  Treasurer  of  the  United  States  and 
addressed  to:   Thomas  W.  Bell,  Chief,  Claims  and  Collections  Division, 
KCMO-ASCS-USDA,  P.O.  Box  205,  Kansas  City,  Missouri  64141. 


Barbara  Cope 
Contracting  Officer 
Livestock  Division 

Enclosure 


cc:   Cattle  King  Beef  Company 
5590  High  Street. 
Denver,  Colorado  80216 
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COHRESFONDENCE  PIliESI  On  MEMOflAHCUM 


Th«  Admir.islraor 


O^pury  Adminiftrator 


DATE:  APRi  5  icjv 
ACTIOM 


FROM: 


SUBJECT: 


SUMMARY: 


Associate  Administrator,  F.". I 

Cancellation  of  Surety  Rond  (Miarnntpcs 
for  Chicago  Automatic  Machine  Co.,  Inc. 
(Internationa)  Fidelity  Insurance  Co.) 


This  action  is  to  cancel  all  Surety  Bond  Guarantee  Agreements  issup^ 
to  International  Fidelity  Insurance  Company  (IFI)  for  the  benefit  of 
Automatic  Machine  Co.,  Inc.  (CAM). 


;/  snA 
"hi  Ciijn 


Bonds   issued  by  IFI  to  CAM  are  reported  to  be  in  default.     Surety  ho''-  '-C'jucstcfl 
SBA  reimbursement   for  its  share  of  an  -iggregnte  of  approximately  $l'=.S,onn  paid 
by  surety  on  losses  incurred  on  account  of  CAM.     SBA  has  made  no  reiiiihiirse- 
ment   payment. 

After  notice  of  CAM  defaults,    IG  was  requested  to  conduct   an   invesi. '-mi.  ion 
of  the  relationship  between  the  principals  of  the  surety's  bond-y/r  i :.  i  mi 
agency   (American  Bonding  Agency)   and  CAIl.      The  IG's    investigation  ivi.'ided 
information  and  documents   leading  to   the  conclusion  that  the  key  owner  of 
the  American  Bonding  Agency   (Mr.   Erwln  Weiner)  controlled  Chicago  Aiitonatic 
Machine  at  the  time  the  bonds   in  question  v/ere  written.     No  such   infnrnation 
was  disclosed  to  SBA  by  the  surety. 

Since  1976  the  Surety  Bond  Guarantee  Aijciji'ient  has  provided  a  defen^n   i.o 
SBA  wliere  there  is   fraud  or  misrepresrnfation  on  the  part    of  the  sui'^ly  in 
writing,   issuing,  or  servicing  of  bonds   guaranteed  by  SBA.     All  of  th'/ IFI 
bonds  to  CAM  were   issued  after  that   date  on   anr^ements    incorporating  such 
a  defense.      IFI   has  asserted  to  SBA  thai:    IFI   wai   unaware  that  Ancririn 
Bondi  ng  Agency  principal   Weiner  was  affiliated  with  CAM  or  in  a  pos'!;i-n  to 
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The  Admi  nistrator 


'|p 


control  CAM,  and  that   IFI   itself  was  rim:  har'"f;'i  rw^-^tan- 

tidlly  by  losses  from  CAM's  defaults.      !F[   believes   that    i  i;   i  s  rpiT-,o.|^ 
under  the  general    rule  of  agency  law,    from  responsibility  fv 

in  obtaining  bonds  undnr  his  dual   position  bot'i  'T;  '■/I'-oty 
bond   agent  and  contractor. 

The  entire  matter  was  referred  by  the  iiroyrtim  office  (Office  of  "i';:-  i  il 
Guarantees)  to  the  Office  of  General   Counsi?!    for  reviev/  and  opinion.      In 
an  opinion  rendered  March  5,    1982   (copy  herewith),  the  Acting  Gener.il 
Counsel   concluded,  after  comprehensivp  rf,'view  of  the  matter,  that 

ana  an-  yuarantees   (for  CM)   should  now  bo  can- 
cel lea  oy  iiiA."     Anting  the  considerat ion--,   in  that  thorough-going  opinion  v/ere 
the  relationship,  to  the  general    rule  of  agency  law,  of   (a)   the   legislativo 
intent  of  the  program,   (b)   the  SBA's   long-standing  defense   in  tiie  r.n.nrnntec 
Agreement,    (c)  the  nature  and  consequences   of  amendments  to  the  enabling 
statute  (including  those  enacted  October  2^,    1978,  by  P.L.   95-50/.   °s'..:ib- 
lishing  a  statutory  definition  of  "surety"  and   "agent"),  and   (d)   leo^ling 
case   law  bearing  on  the  Federal  Government's   rights  to  cancel   a  contr.v;;: 
for  fraud  • 


Recommendation:     That  you  approve  the  i-^ncel  lation  of   all   Surety  3on-l 
Guarantees  issued  by  S2A  to  International   Fidelity  Insurance  Connany   for 
Chicago  Automatic  Machine  Co.,   Inc. 


Edwin  T.  Hoi loway 
Associate  Administrator 
for  Finance  and   Investment 

Enclosure 


Approved; 


't{UjJ}lJiJ=r 


Disapproved: 

-^^"^^ j^?4ZiL^- 
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March   17.    1983 
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Judge  Advocate  General   (Code  14) 
Department  of  the  Navy 
Hoffman  Building  II 
200  Stovall  Street 
Alexandria,  VA  22332 

Dear  Sir: 

This  is  an  appeal  filed  pursuant  to  Subsection  (a) (6)  of  the 
Freedom  of  Information  Act  (FOIA)  as  amended  (5  U.S.C.  552). 

In  a  letter  dated  March  11,  1983,  I  was  informed  by  Captain  P.D. 
Hoskins,  Director  of  the  Naval  Investigative  Service  (NIS) ,  that 
my  FOIA  request  of  March  2,  1983  had  been  partially  denied  and  that 
my  request  to  waive  fees  had  been  denied.   The  request  was  partially 
denied  pursuant  to  exemption  (b)(7)  of  the  Act  because  the  "Department 
of  Justice"  has  "pending  prosecutorial  interest"  and  disclosure  would 
"jeopardize  governmental  interest."  The  decision  to  not  waive  fees 
was  based  upon  the  decision  that  "insufficient  public  benefit  would 
derive  from  disclosure."  My  original  request  was  for  investigative 
reports  involving  Newport  News  Shipyard  and  Electric  Boat  Division. 

The  purpose  of  this  letter  is  to  appeal  Captain  Hoskins'  decision 
to  not  waive  search  and  copy  fees.   I  am  not  appealing  the  partial 
denial  based  on  exemption  (b)(7). 

The  FOIA  provides  that  fees  may  be  waived  if  it  is,  "in  the  public 
interest  because  furnishing  the  information  can  be  considered  as 
primarily  benefitting  the  general  public." 

The  BGA  is  a  non-profit,  civic  watchdog  with  offices  in 
Washington,  DC  and  Chicago.   We  are  funded  by  donations  from  4,000 
individuals,  foundations  and  corporations.   Our  purpose  is  to  perform 
research  into  government  programs,  examining  how  they  work,  whether 
they  work  properly,  and  if  not,  why  not?  Our  work  is  performed  in 
direct  partnership  with  members  of  the  news  media,  both  television 
and  newspapers.  Using  the  media  partners,  we  disclose  our  findings 
to  the  public  on  a  national  scale,  drawing  attention  to  areas  of 
government  waste,  fraud  and  abuse.   For  example: 
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— In  February,  1982,  the  BGA  concluded  a  five-month 
Investigation  of  the  government's  system  for  disposing  of 
surplus  properties  by  revealing  that  delays  and  inefficiencies 
cost  taxpayers  millions  while  tying  up  prime  federal  properties. 
The  investigation,  conducted  with  United  Press  International, 
relied  upon  the  FOIA  to  obtain  thousands  of  records  from  the 
General  Services  Administration,  the  Department  of  Interior, 
the  Department  of  Housing  and  Urban  Development,  and  the 
Department  of  Education.   In  February,  our  findings  were 
disclosed  in  hearings  before  the  Senate's  Governmental  Affairs 
Subcommittee  on  Energy,  Nuclear  Proliferation  and  Government  Processes. 

— In  September,  1981,  the  BGA  disclosed  that  groups  of 
Congressmen  operating  as  caucuses  had  circumvented  the  House 
of  Representatives'  ethics  code  by  accepting  contributions 
from  lobbyists,  outside  groups  and  foreign  nationals.   The  FOIA 
was  vital  in  obtaining  documents  revealing  government  contracts 
to  caucus-related  institutes.   The  BGA's  findings  were  of  such 
public  importance  that  we  were  asked  to  testify  and  recommend 
reforms  to  the  Ad  Hoc  Subcommittee  of  the  House  Committee  on 
House  Administration.  Accounts  of  the  BGA  findings  were  carried 
on  the  front  page  of  the  New  York  Times  and  on  national  television. 

— In  the  summer  of  1980,  the  BGA  investigation  of  the  SBA's 
Surety  Bond  Guarantee  Program  disclosed  that  the  program  permitted 
excessive  profiteering  and  fraud.   The  findings  were  viewed  by 
millions  when  the  NBC  Nightly  News  exposed  the  fraud,  and  the 
BGA  testified  before  the  Senate  Select  Committee  on  Small  Business 
in  September,  1980. 

These  investigations,  and  others  conducted  by  our  Washington 
and  Chicago  offices,  represent  significant  projects  which  primarily 
benefitted  the  taxpaying  public  and  the  congressional  committee 
which  relied  upon  our  findings.   For  the  past  six  months  the  BGA 
has  been  conducting  a  study  of  Naval  ship  procurement.   During 
that  time,  we  have  filed  some  25  FOIA  requests  with  different 
Naval  agencies  such  as  the  Naval  Sea  Systems  Command,  a  Superintendent 
of  Shipbuilding  and  the  Naval  Audit  Service.   To  date,  all  of 
these  agencies  have  waived  their  fees  even  though  some  requests 
have  involved  hundreds  of  documents. 

The  records  we  are  requesting  from  NIS  include  investigative 
reports  and  the  memoranda  of  a  special  task  force  on  large  scale 
shipbuilding  fraud.   It  is  likely  that  the  information  will  be 
used  in  connection  with  a  television  broadcast  and  or  in  the 
preparation  of  testimony  before  a  congressional  committee. 
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On  March  14,  I  discussed  this  and  other  FOIA  requests  I  have 
made  with  the  NIS  Information  and  Privacy  Officer,  Mr.  W.C.  0 'Riley. 
This  officer  answered  my  questions  on  the  denials  of  fee  waivers 
stating  my  requests  were  evaluated  in  "light  of  the  recent  Justice 
Department  ruling  on  fee  waivers  or  guidance  on  fees."  Further, 
he  characterized  the  Service's  determination  that  the  documents 
would  not  "primarily  benefit  the  public"  as  a  "judgment  call." 

The  memorandum  issued  on  January  7,  1983  by  Assistant  Attorney 
General  Jonathan  C.  Rose  on  FOIA  fee  waivers  sets  out  five 
criteria  for  analysis.  These  are: 

1.  there  should  be  a  "genuine  public  Interest  in  the 
subject  matter"; 

2.  the  records  themselves  should  be  "of  public  interest"; 

3.  the  records  should  not  be  in  the  public  domain; 

4.  a  requestor's  "identity  and  qualification  should  be 
considered" ;  and 

5.  there  should  be  no  personal  benefit  to  the  requestor 

This  organization  obviously  believes  the  NIS  "judgment  call" 
is  in  error  and  further  it  was  made  without  a  careful  consideration 
of  the  criteria  outlined  in  the  January  7  memorandum. 

From  the  description  I  have  already  provided,  I  believe  it 
is  clear  that  the  nature  and  purpose  of  the  BGA  as  well  as  the 
particular  research  project  we  are  currently  conducting  shoxild 
exceed  the  requirements  of  factors  four  and  five.   It  is  obvious 
that  the  requested  records  are  only  available  at  the  NIS  or 
possibly  a  similar  law  enforcement  agency  thereby  meeting  the 
requirement  of  factor  three.   This  then  eliminates  all  but 
factors  one  and  two. 

In  an  era  of  austerity  and  major  defense  spending  Increases, 
including  the  Navy's  goal  of  a  600  ship  fleet,  there  is  a  profound 
public  Interest  in  knowing  how  the  defense  dollar  is  spent.  How 
is  a  major  weapon  system,  i.e.  a  cruiser  or  submarine,  procured? 
Why  are  there  large  cost-overruns?  What  initiatives  have  been 
taken  to  curb  contractor  fraud  and  abuse?   In  recognition  of 
this  genuine  public  interest  every  fee  waiver  request  that 
we  have  made  to  the  Navy,  with  the  exception  of  the  NIS,  has 
been  granted. 
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The  requested  documents  should  at  a  minimum  contain  one  or 
more  of  the  following:  an  allegation(s)  of  fraud;  the  investi- 
gative steps  taken  to  confirm  or  deny  the  allegation;  recommendatlfl 
for  curbing  future  fraud,  waste  or  abuse;  and,  a  description  of 
certain  problems  encountered  in  the  procurement  process.  Even  if 
only  one  of  these  items  is  found  in  the  requested  documents,  it 
will  shed  some  light  on  how  the  Navy  spends  its  defense  dollar. 

As  provided  by  the  Act,  a  reply  to  this  appeal  is  expected 
within  20  working  days.   If  there  are  anv  question'^,  '^Isass 
contact  me  at  (202)  223-6164.   Please  send  any  correspondence 
to  our  Washington,  DC  office. 

Sincerely, 


Lee  E.  Norrgard 
Enclosures 


40-194  0-85-17 
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DEPARTMENT  OF  THE  NAVY 

OFFICE  OF  THE  JUDGE  ADVOCATE  GENERAL 
200  STOV ALL  STREET 
ALEXANDRIA.  VA    22332  IN  REPLY  REFER  TO 

JAG:148:JSG:lmr 
Ser   14/15194 

APR18T983 

Lee  E.  Norrgard 

Better  Government  Association 

230  N.  Michigan  Ave. 

Suite  1710 

Chicago,  Illinois  60601 

Re:   Appeal  of  denial  of  fee  waiver 

Dear  Mr.  Norrgard: 

This  is  in  response  to  your  letter  of  March  17,  1983  in  which  you 
appeal  the  decision  of  Captain  P.W.  Hopkins,  Director  of  the 
Naval  Investigative  Service  (NIS) ,  not  to  waive  search  and  copy 
fees  in  connection  with  your  request  for  records  concerning  the 
Electric  Boat  Division,  General  Dynamics  Corporation.  Your 
letter  is  considered  to  be  a  request  for  a  final  determination 
under  the  Freedom  of  Information  Act  (FOIA)  ,  5  U.S.C.  §  552 
(a)  (6)  (A)  (ii)  (1976)  . 

In  order  to  evaluate  adequately  your  appeal  under  the  guidelines 
established  by  the  Department  of  Justice  for  the  waiver  of  fees 
in  accordance  with  5  U.S.C.  552  (a)  (4)  (A)  you  are  requested  to 
provide  the  following  additional  information: 

1)  The  purpose  and  intended  use  of  the  research; 

2)  the  motivation  for  the  research  and  whether  the  research 
is  prompted  by  a  request  or  inquiry  from  another 
individual  or  corporation,  a  first  party  requestor; 

3)  if  there  is  a  first  party  requestor,  (1)  and  (2) 
above  as  it  applies  to  the  first  party  requestor;  and 

4)  whether  individuals  and  corporations  who  provide  fundings 
and  services  to  Better  Government  Association  receive 
information  developed  by  Better  Government  Association 
which  is  not  simultaneously  released  to  the  general 
public. 

Your  request  will  be  held  in  abeyance  pending  receipt  of  this 
information. 


Sincerely, 

/C) 


DENKIS  F.  MoCCT 
Captain,  JAGC,  U.  S.  Havy 
Capu-'.y  Assistant  Judge 
Advi-ata Geasral  (Litigatloa) 
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Mr.  Lee  E.  Korrgard 

Chioaao,  Illinois  60601 

Re:   Freedor?  of  Information  Act  Request  *8302273 

Dear  Mr.  Norrgard: 

This  is  in  response  to  your  letter  of  August.  22,  in  which  you 
appeal  the  r^apart.-nent  of  State's  refusal  to  v.'aive  the  fsec 
associated  with  the  processing  of  your  Freedom  of  Informa- 
tion Act  request.   I  have  datarrr.ined  that  the  denial  of  "our 
waiver  request  was  correctly  made  and  regret  to  have  to  inform 
you  that  your  appeal  must  also  be  denied.   This  denial  is 
based  on  the  determination  that  your  appeal  did  not  adequately 
demonstrate  that  a  significant  potential  benefit  will  accrue 
to  the  general  public  as  a  result  of  a  fee  waiver  in  this  case. 

Recent  guidelines  issued  by  the  Justice  Department  require 
that  requests  meet  certain  criteria  before  agencies  may  waive 
the  fees.   The  first  of  these  criteria  refers  to  an  analysis 
of  the  public  interest  in  the  subject  matter  of  the  request. 
There  is  no  current  evidence  to  demonstrate  any  especially 
heightened  interest  in  the  expenditure  of  funds  by  large 
embassies  abroad.   Further,  there  has  been  no  suggestion  of 
the  misuse  of  Department  funds  for  travel  and/or  entertainment. 

The  public  must  pay  for  every  request  for  which  agencies 
waive  the  fees.   Before  deciding  to  waive  or  reduce  fees,  it 
is  necessary  to  consider  whether  the  benefit  to  be  derived  by 
the  public  from  the  processing  of  each  request  outweighs  the 
debt  which  the  public  will  incur.   Unfortunately,  in  this 
particular  instance,  I  do  not  believe  that  the  benefit  to  the 
public  is  sufficient  to  justify  the  expenditure  of  public  funds. 

Your  request  for  information  is  likely  to  require  extensive 
searches  to  be  initiated  throughout  the  Department.   Although 
the  costs  of  processing  your  request  cannot  yet  be  computed, 
they  must  cover  such  variants  as  professional  as  well  as 
nonprofessional  search  time,  computer  search  time,  and  repro- 
duction charges.   Unfortunately,  it  will  not  be  possible  to 
notify  you  of  the  amount  due  until  documents  responsive  to 
your  request  have  been  retrieved  and  reviewed. 


Plaintiff's  Exhibit  J 
Civ.  No.  33-2998 
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Z  am  unable,  therefore,  to  grant  your  appeal.   Before  we 
continue  to  process  your  request,  please  let  me  Icnow  whether 
you  are  willing  to  pay  the  Department's  fees  or  if  you  wish 
to  limit  the  costs  of  search  and  reproduction  to  a  maximum 
amount. 

Sincerely, 

:  •  -      » ;/  .     ... 

Frank  M .   Machaic  , , 

Information  and  Privacy 
Coordinator  ■ 

; 
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Mr.  English.  Thank  you  very  much. 

How  important  is  the  Freedom  of  Information  Act  in  your  busi- 
ness? By  that,  I  mean,  are  there  other  means  which  you  could  use 
to  obtain  the  same  information? 

Mr.  NoRRGARD.  In  an  investigation  like  the  one  I  mentioned  in 
naval  shipbuilding,  we  could  not  have  conducted  it.  We  were  given 
a  great  deal  of  information  through  interviews,  and  information  is 
provided  over  the  transom,  but  without  a  way  of  asking  systematic 
questions  and  obtaining  this  information  as  we  did  in  those  35  re- 
quests, we  never  could  have  conducted  such  an  investigation. 

Mr.  English.  Ms.  Graves,  do  you  find  that  the  agency  files  are 
generally  well-organized?  Do  agencies  spend  more  time  or  money 
looking  for  files  because  of  poor  recordkeeping?  We  have  heard  the 
stories  about  the  huge  costs  that  are  involved  with  the  Freedom  of 
Information  Act,  and  with  trying  to  retrieve  the  files  and  getting 
the  information  to  people. 

Ms.  Graves.  It  would  be  hard  for  me  to  generalize  about  all 
agencies.  We  have  had  some  very  good  experiences  with  the  De- 
fense Department.  I  have  also  had  experiences  where  I  have  made 
the  same  request  to  DCAA  and  to  the  Pentagon  and  gotten  differ- 
ent records,  and  I  would  have  thought  they  would  have  had — I 
have  gotten  records  from  DCAA,  from  the  Pentagon  that  I  would 
expect  the  DCAA  to  have. 

The  experiences  at  the  FDA  are  another  example.  I  can't  say 
why  they  can't  find  these  files,  whether  they  are  disorganized,  or 
whether,  you  know,  they  need  to  have  better  recordkeeping.  I  am 
at  a  loss  to  give  you  the  reason. 

Mr.  English.  Mr.  Norrgard,  do  you  have  any  feelings  with 
regard  to  that  matter? 

Mr.  Norrgard.  Some  of  the  records  that  we  have  gotten  from 
the  Navy,  for  instance,  I  made  mentioned  in  my  written  testimony 
about  how  we  made  a  number  of  requests  to  different  Navy  agen- 
cies. We  were  routinely  granted  waivers  on  all  of  the  requests, 
except  for  the  Naval  Investigative  Service,  and  I  tried  to  argue  and 
mention,  "We  have  gotten  fee  waivers  from  all  of  the  other  agen- 
cies, why  can't  we  with  you  as  well?" 

Eventually,  we  did  win. 

Mr.  English.  Do  you  think  that  the  files,  generally  speaking, 
throughout  Government,  are  not  very  well  organized? 

Mr.  Norrgard.  To  be  sure.  It  varies  from  agency  to  agency. 
Some  are  very  poorly  organized.  They  have  to  check  three  and  four 
different  places. 

Mr.  English.  You  mentioned  in  your  testimony  that  the  BGA's 
shipbuilding  investigation  resulted  in  a  savings  to  the  taxpayer  of 
about  $170  million.  You  also  mentioned  that  you  could  not  have 
carried  out  that  investigation  had  it  not  been  for  the  Freedom  of 
Information  Act. 

How  much  of  that  $170  million  would  you  be  willing  to  attribute 
to  the  act? 

Mr.  Norrgard.  I  cannot  attribute  it  to  any  specific  request  or 
document.  The  savings  involved  a  contract  dispute  that  was  of  long 
standing,  for  the  last  15  years,  and  it  was  a  settlement  of  that  con- 
tract dispute  between  Ingalls  and  the  Navy. 
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Our  work  is  cumulative  in  many  ways.  We  are  given  some  oral 
information  and  we  try  and  corroborate  it  with  documents.  We  are 
also  given  new  direction  by  documents  we  get  under  the  FOIA,  and 
we  also  were  able  to  conduct  a  more  systematic  review. 

I  did  not  get  a  specific  document  that  saved  $170  million,  but  I 
received  documents  that  talked  about  mischarging  based,  upon 
audit  agency  audits,  or  between  Government  contracts  and  com- 
mercial contracts,  and  these  led  to  the  hearings. 

Mr.  English.  We  have  had  testimony  before  this  committee  from 
the  administration,  indicating  that  the  cost  of  the  Freedom  of  In- 
formation Act  may  be  some  $50  to  $60  million  a  year.  I  think  that 
that  may  well  be  exaggerated  and  there  is  some  indication  it  in- 
cludes a  lot  of  items  that  most  people  would  not  attribute  to  the 
Freedom  of  Information  Act. 

Be  that  as  it  may,  would  you  say  then  that  the  Freedom  of  Infor- 
mation Act  certainly  saves  the  Government  more  than  even  this 
cost? 

Mr.  NoRRGARD.  It  would  appear  so,  yes.  Based  upon  that  $170 
million  savings,  that  is  a  potential,  but  if  we  talk  about  potential, 
that  is  $170  million,  we  are  talking  about  almost  $30  million,  in  the 
meat  investigations — the  Defense,  Agriculture  Departments  are 
trying  to  recoup  that  amount — $2  million  in  the  instance  of  the 
small  business  case. 

We  are  talking  about  a  considerable  saving  in  just  a  number  of 
investigations  that  we  have  conducted.  I  don't  think  we  are  par- 
ticularly special  in  that  regard. 

Mr.  English.  The  change  in  the  way  the  Department  of  Defense 
treated  the  contractor  lobbying  costs  followed  shortly  after  your 
lawsuit,  which  forced  the  disclosure  of  the  cost.  Do  you  think  that 
this  change  in  the  policy  would  have  been  made  if  it  hadn't  been 
for  the  Freedom  of  Information  Act? 

Ms.  Graves.  There  is  no  doubt  in  my  mind  that  it  would  not 
have  been  made  if  it  had  not  been  for  the  act.  We  had  to  go  to 
court,  sue  to  get  the  audits.  We  got  them  4  years  after  we  sued. 

The  fact  that  contractors  were  charging  their  lobbying  expenses 
had  never  been  written  about,  was  not  in  the  literature  anjrwhere, 
except  for  a  book  by  Gordon  Adarfis,  and  he  used  our  audits  to 
write  about  them. 

It  was  not  a  public  issue,  and  that  is  why  I  am  so  certain  that  it 
is  very  unlikely  that  it  would  have  been  revealed. 

Mr.  Engush.  How  much  would  you  estimate  that  this  change  in 
policy  saved  the  taxpayers,  say,  over  the  next  20  years? 

Ms.  Graves.  Gee,  it  is  hard  to  know  specifically  how  much.  As  I 
said,  for  these  10  defense  contractors,  we  found  that  on  these  con- 
tracts, for  a  2-year  period,  they  had  charged  about  $2  million. 
When  you  multiply  that  times  the  hundreds  of  defense  contractors 
that  we  have,  and  you  multiply  that  times  the  number  of  years, 
you  are  talking  potentially  about  a  lot  of  money. 

We  don't  know  how  the  Defense  Department  implements  this 
regulation.  We  can  only  hope  that  this  money  is  being  recouped 
and  that  contractors  are  not  charging  it. 

I  get  an  indication  from  my  sources  that  the  contractors  are  very 
upset  about  this  rule,  and  so  they  must  not  be  charging  some  of  it. 
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Mr.  English.  Mr.  Norrgard,  do  you  think  that  it  is  possible  that 
the  agencies  spend  more  money  trying  to  decide  if  people  are  enti- 
tled to  fee  waivers  than  they  really  collect? 

Mr.  Norrgard.  Certainly  in  the  instance  of  the  State  Depart- 
ment, in  regard  to  our  request  for  certain  audits  they  are  being 
forced  to  spend  a  great  deal  more.  I  don't  know  why  in  something 
as  easy  to  retrieve  as  an  inspector  general  audit,  there  should  be 
any  questions  about  the  fee  waiver,  nor  about  an  easy  estimate  of 
how  much  it  would  cost. 

It  will  eventually  cost  more  money  for  them  to  have  reviewed 
and  made  that  decision  than  to  have  granted  the  fee  waiver. 

Mr.  English.  Ms.  Freedman? 

Ms.  Freedman.  That  is  certainly  possible  in  some  cases,  and  it  is 
illustrated  by  correspondence  between  Carl  Stern  of  NBC  News 
and  the  Justice  Department,  which  is  in  the  appendix  to  Public 
Citizens'  testimony  before  the  Senate  last  year,  a  long  correspond- 
ence over  fee  waivers,  in  which  Justice  eventually  granted  the  fee 
waiver. 

It  took  a  lot  of  time  to  correspond  with  Carl  Stern  about  it. 

Mr.  English.  Do  you  think,  given  the  small  amounts  of  money 
that  are  at  stake  in  the  fee  waiver  decision,  do  you  think  that  the 
real  purpose  of  the  new  fee  waiver  policy  is  to  save  money  for  the 
Federal  Treasury? 

Ms.  Freedman.  I  don't  know  the  actual  motivation  of  the  Justice 
Department  in  issuing  the  guidelines,  but  I  do  think  that  this  fee 
waiver  policy  is  consistent  with  other  practices  of  the  administra- 
tion in  not  favoring  openness  in  Government. 

Mr.  English.  Very  good.  I  want  to  thank  each  of  you  for  testify- 
ing today.  It  has  been  very  helpful  to  us. 

Our  last  witness  will  be  Mr.  Penn  T.  Kimball,  professor  with  the 
Graduate  School  of  Journalism  at  Columbia  University. 

STATEMENT  OF  PENN  T.  KIMBALL,  PROFESSOR,  GRADUATE 
SCHOOL  OF  JOURNALISM,  COLUMBIA  UNIVERSITY 

Mr.  Kimball.  I  have  a  written  statement  which  I  would  hope  you 
could  incorporate  into  the  record. 

Mr.  English.  Without  objection,  your  full  and  complete  written 
testimony  will  be  made  a  part  of  the  record. 

Mr.  Kimball.  As  you  mentioned,  these  are  sort  of  user  hearings, 
and  you  have  heard  from  a  lot  of  representatives  of  various  organi- 
zations talking  about  how  they  have  used  the  Freedom  of  Informa- 
tion Act. 

I  am  here  primarily  as  an  individual  who  has  been  trying  to  use 
the  Freedom  of  Information  Act  as  it  presently  exists.  I  have  been 
in  continual  correspondence  with  the  U.S.  Government  now  for 
nearly  7  years,  and  all  I  am  trying  to  find  out  is  what  they  have  in 
their  files  about  me  and  where  they  got  the  information  about  me. 
I  have  had  the  honor  of  being  declared  a  national  security  risk  by 
the  U.S.  Department  of  State  and  the  Federal  Bureau  of  Investiga- 
tion and  the  Central  Intelligence  Agency. 

So  I  have  a  good  cross-sectional  experience  with  how  the  act  is 
now  being  administered  and  the  kind  of  information  that  is  in  the 
files  of  those  organizations,  to  the  extent  that  they  will  tell  me.  I 
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have  learned  at  first  hand  how  the  process  works  in  terms  of  being 
responsive  to  inquiries  from  individual  citizens  who  are  trying  to 
use  the  Freedom  of  Information  Act  to  find  out  information  about 
themselves  in  the  files. 

I  will  recap  very  quickly  how  I  got  involved  with  these  three  or- 
ganizations. 

I  got  involved  with  the  Department  of  State  because,  when  I 
came  out  of  World  War  II  as  a  member  of  the  Marine  Corps,  I  had 
been  recruited  to  take  the  examinations  for  the  U.S.  Foreign  Serv- 
ice while  still  in  the  Marine  Corps. 

I  made  the  mistake  of  passing  those  examinations,  and  this  trig- 
gered a  security  investigation  of  me,  unbeknownst  to  me.  By  the 
time  I  finished  the  examinations,  I  already  had  a  job  with  Time 
magazine,  and  was  no  longer  interested  in  the  Foreign  Service. 

In  secret,  nevertheless,  they  conducted  a  full  sweep  on  the  story 
of  my  life — I  was  then  30  years  old — to  that  date,  and  concluded 
that  I  was  a  national  security  risk,  although  they  said  I  was  not  a 
member  of  the  Communist  Party,  "because  he  is  too  clever.  He  fig- 
ures he  would  be  more  effective  working  outside  the  party." 

I  am  certified  by  the  Government  on  the  one  hand  of  not  being  a 
Communist,  but  on  the  other  hand  of  also  being  a  national  security 
risk.  I  was  30  years  old  when  this  happened,  and  I  didn't  find  out 
that  it  happened  until  I  was  62. 

I  wrote  away  in  1977,  following  a  handbook  put  out  by  the  Civil 
Liberties  Union,  saying,  "Will  you  please  give  me  everything  in- 
dexed under  my  name?"  Lo  and  behold,  it  had  been  over  30  years 
before  I  discovered  that  the  State  Department  had  officially  de- 
clared me  a  dangerous  individual,  a  disloyal  American,  et  cetera,  et 
cetera,  a  national  security  risk. 

I  also  discovered,  using  the  Freedom  of  Information  Act,  that  I 
had  a  file  with  the  Federal  Bureau  of  Investigation.  I  discovered 
that  the  first  entry  in  my  FBI  file  had  gone  in  in  1940,  when  I 
worked  for  an  experimental  paper  in  New  York  City  called  PM.  It 
was  the  practice  then  apparently  and  is  still  the  practice  for  the 
FBI  to  monitor  and  conduct  surveillance  on  the  American  press. 
Although  I  have  been  a  journalism  professor  for  35  years  and  jour- 
nalist for  45  years,  I  was  not  aware  that  the  FBI  had  a  franchise  to 
monitor  the  performance  of  the  American  press. 

The  first  entry  in  my  FBI  file,  dated  in  1940,  was  an  ad  taken  in 
the  New  York  Times,  by  this  paper  which  was  about  to  publish,  in 
which  they  listed  the  names  of  the  people  who  came  from  good  jobs 
all  over  the  country  to  be  members  of  the  original  staff.  So,  on  the 
basis  of  my  name  appearing  in  an  ad  for  a  new  newspaper,  the 
New  York  office  of  the  FBI  started  a  file  on  me  and  every  other 
person  who  worked  for  that  particular  paper. 

In  that  file  they  had  the  memoranda  that  were  circulated  by  the 
founder  of  the  paper,  Ralph  Ingersoll.  He  had  a  set  of  backers, 
Marshall  Field,  John  A.  Whitney,  and  other  respectable  Americans 
investing  in  this  new  enterprise.  But  the  FBI  had  a  thick,  thick  file 
on  this  particular  new  newspaper. 

I  found  out  in  1954  or  1955,  when  I  was  assistant  to  the  Sunday 
editor  of  the  New  York  Times,  that  the  New  York  office  of  the  FBI 
had  an  informant  on  the  staff  of  the  New  York  Times  reporting 
regularly  to  the  local  FBI  office  about  alleged  Communist  infiltra- 


259 

tion  of  the  New  York  Times.  My  boss  was  Lester  Markel,  who  had 
been  Sunday  editor  for  32  years.  He  invented  the  Sunday  paper  at 
the  New  York  Times,  a  pioneering  achievement  although  there 
might  be  people  who  think  that  was  a  crime.  You  break  your  back 
trying  to  pick  it  up. 

It  was  his  idea  to  establish  a  review  of  the  week's  news,  a  theater 
section,  and  a  Sunday  magazine.  He  was  a  distinguished  journalist, 
yet  he  was  named  by  the  FBI  informant  the  "No.  1  pro-Commu- 
nist" on  the  New  York  Times.  I  was  his  assistant,  so  that  made  me 
the  No.  2  pro-Communist  on  the  New  York  Times,  I  suppose. 

I  invited  the  attention  of  the  CIA  for  reasons  I  have  not  yet  been 
able  to  figure  out.  I  have  tried  to  find  out  what  business  they  had 
investigating  me,  because  they  were  forbidden  by  law  at  that  time 
to  engage  in  domestic  surveillance. 

They  started  investigating  me  in  1958,  when  I  worked  for  Averell 
Harriman,  then  Governor  of  the  State  of  New  York.  The  CIA  decid- 
ed to  do  a  full  sweep  on  me  and  continued  it  through  1958,  1959, 
and  1960,  and  by  this  time,  I  was  a  full  professor  at  Columbia  Uni- 
versity. When  I  wrote  away  to  the  CIA  for  my  file  there,  it  took 
them  3  years  2  months  and  6  days  to  release  to  me  14  highly  ex- 
purgated documents. 

When  I  read  the  testimony  before  this  committee,  I  have  noted 
the  crocodile  tears  shed  by  agencies  like  the  CIA  over  the  expense 
and  the  hardship  of  administering  freedom  of  information.  For  the 
cost  of  one  minelayer  making  mischief  in  Central  America,  they 
could  eliminate  their  whole  FOIA  backlog  in  1 V2  weeks. 

The  14  documents  were  so  expunged,  and  so  many  deletions 
made  in  them  that  I  cannot  tell,  it  is  impossible  for  me  to  tell  from 
the  documents  released  to  me,  why  they  were  investigating  me. 

Later  on,  I  got  another  clue,  when  I  received  a  document  out  of 
my  FBI  file.  Just  by  looking  at  it,  you  can  see  how  forthcoming  it 
is.  Nothing  meets  the  eye  except  blacked-out  material,  except  that 
there  is  one  line  which  says,  "There  are  enclosed  two  copies  of  a 
memorandum  containing  information  regarding  Penn  Townsend 
Kimball." 

This  is  a  letter  from  Hoover  himself  to  Col.  Sheffield  Edwards, 
Director  of  Security  of  the  CIA.  I  later  learned  that  he  was  the 
fellow  that  planned  the  assassination  of  Castro  that  never  took 
place.  But  seeing  that  I  couldn't  even  speak  Spanish,  I  don't  think 
that  I  probably  was  involved  in  their  plans  for  that. 

The  FBI  actually  declassified  this  document,  and  in  the  FBI  this 
document  was  never  classified  higher  than  "confidential."  It  is 
marked  declassified.  They  sent  it  to  the  CIA  for  clearance  to  me. 
The  letter  is  dated  June  4,  1959,  so  next  week  it  will  be  25  years 
old. 

The  CIA  says  they  cannot  disclose  to  me  what  is  in  it  on  the 
grounds  that  it  is  too  sensitive  to  national  security. 

You  can  see  that  I  am  really  on  the  cutting  edge  of  national  se- 
curity, when  25  years  after  the  event,  a  document  which  has  al- 
ready been  declassified  by  the  FBI  is  being  withheld  from  me  by 
the  CIA.  This  is  the  Agency  which  comes  to  your  committee  and 
tells  you  what  a  burden  it  is  for  them  to  try  to  implement  the  Free- 
dom of  Information  Act  as  it  now  exists.  And  they  are  asking  you 
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in  other  legislation  to  be  exempted,  to  have  their  operational  files 
exempted  in  many  cases  from  the  Freedom  of  Information  Act. 

I  started  to  write  away  for  my  CIA  files  when  I  was  62  years  old. 
When  I  got  it,  I  learned  for  the  first  time  that  my  wife  had  also 
been  the  object  of  investigation  by  the  CIA,  and  I  did  not  get  that 
information  until  after  she  died,  so  I  was  unable  to  do  any  direct 
checking. 

I  immediately  wrote  away  to  the  CIA,  asking  them  for  my  wife's 
file,  and  saying,  "Look,  you  stalled  me  for  over  3  years.  Had  you 
handled  my  file  in  an  expeditious  fashion,  I  could  have  had  the  in- 
formation on  my  wife  and  she  would  have  had  an  opportunity  to 
defend  herself.  But  seeing  you  delayed  so  long,  don't  you  think  I 
am  entitled  to  get  on  your  queue  for  information  at  the  same  place 
that  I  held  before?" 

He  said,  "No,  no;  you  have  to  go  to  the  end  of  the  line."  I  have 
waited  another  IVa  years  after  my  first  3-year  wait  trying  to  get 
my  wife's  file.  So,  all  told,  I  have  gone  through  almost  5  years  of 
correspondence  with  the  CIA,  and  so  far,  I  have  gotten  14  docu- 
ments. 

I  have  this  picture  down  there  at  Langley  of  some  nice  fellow, 
very  active  in  the  freedom  of  information  department,  and  he  is  sit- 
ting there  with  the  letters  from  me  in  one  hand,  asking  for  my  file, 
and  over  here  in  his  other  hand  he  has  a  sheet  of  paper  with  the 
actuarial  tables  on  it.  So  as  I  go  from  62,  to  63,  64,  65,  66,  67,  I  am 
now  68  going  on  69,  I  have  a  sneaking  suspicion  that  he  thinks  he 
is  going  to  wait  me  out. 

The  frustration  you  get  from  these  people  is  such,  there  is  more 
adrenalin  in  my  system  than  ever  before.  And  I  am  5  years  young- 
er than  the  President  of  the  United  States,  so  I  think  that  I  may  be 
able  to  stay  the  course  as  far  as  the  CIA  is  concerned. 

There  are  very  few  procedures,  very  few  procedures  inside  these 
agencies  that  give  the  individual  a  fair  shot  at  trying  to  adjudicate 
whether  the  stuff  they  are  holding  makes  any  sense. 

It  is  hard  for  me  to  believe  the  security  of  the  United  States  of 
America  is  hanging  on  something  25  years  old  while  they  keep  me 
on  the  string,  without  letting  me  know.  It  is  much  more  likely,  per- 
haps, they  were  thinking  of  recruiting  me  and  they  are  now  so 
ashamed  of  having  blindly  gone  out  to  recruit  somebody  who  was 
already  classified  a  national  security  risk  that  they  don't  want  to 
disclose  what  a  low-level  intelligence  operation  the  CIA  really  is. 

There  is  also  the  possibility  that  they  used  methods  to  get  infor- 
mation on  me  that  were  illegal.  The  Church  committee  and  others 
have  come  up  with  specific  evidence  of  the  CIA  misusing  their  posi- 
tion to  do  that.  I  think  that  the  failure  of  an  agency  like  the  CIA  to 
release  information  to  me  has  a  lot  more  to  do  with  the  embarrass- 
ment sometimes  of  the  Government  officials  who  have  gathered  in- 
formation they  just  as  soon  wouldn't  see  the  light  of  day  than  nec- 
essarily worrying  about  how  the  fate  of  the  Republic  might  be  af- 
fected by  that. 

I  notice  the  title  of  your  bill  is  the  Freedom  of  Information 
Reform  Act  and  I  am  reminded,  this  is  1984,  the  year  of  Orwell.  He 
talked  about  newspeak,  where  all  words  meant  the  opposite  of 
what  they  seemed  to  mean. 
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The  reform  of  the  Freedom  of  Information  Act  means  the  elimi- 
nation of  the  Freedom  of  Information  Act.  It  is  no  secret  that  the 
present  administration  has  been  trying  to  close  the  window  on  free- 
dom of  information.  They  have  been  trying  to  close  the  window  on 
the  free  flow  of  information  within  the  executive  arm  and  this  bill 
and  others  like  it  are  perfectly  characteristic  of  something  going  on 
generally  in  Washington  these  days. 

I  am  really  quite  a  conservative  fellow,  and  I  think  the  conserva- 
tive thing  to  do  is  to  not  to  fuss  around  with  the  Freedom  of  Infor- 
mation Act  as  it  now  exists.  Most  of  the  reforms  that  are  needed 
are  within  the  executive  agencies  which  are  not  implementing  it. 
There  is  one  reform,  however,  that  I  would  like  to  see  you  incorpo- 
rate if  you  have  the  chance:  everybody  65  years  and  older  should 
go  to  the  head  of  the  line  when  they  make  a  freedom  of  informa- 
tion request. 

As  a  matter  of  fact,  that  is  an  idea  that  is  not  without  precedent; 
at  least  in  some  State  jurisdictions.  If  you  are  over  65  and  enter 
into  a  civil  suit,  you  do  get  a  priority.  Five  or  six  years  for  someone 
in  his  sixties  is  long  enough  to  wait  to  get  an  answer  from  the  Gov- 
ernment on  the  state  of  his  files. 

A  second  reform  you  might  consider  is  the  manner  in  which  the 
Government  decides  what  should  be  released  under  the  Freedom  of 
Information  Act.  I  think  the  Freedom  of  Information  review  proc- 
ess ought  to  have  somebody  involved  in  it  other  than  the  people 
who  amass  the  information  in  the  first  instance. 

In  other  words,  I  am  presently  going  to  the  CIA  which  put  things 
into  my  file  which  they  may  or  may  not  be  ashamed  of  now,  and 
the  inheritors  of  that  policy  are  the  ones  who  are  now  deciding 
whether  or  not  they  are  going  to  release  the  information  to  me. 

I  am  trying  out  a  little  pilot  project  to  see  whether  or  not  an  in- 
dependent review  of  the  process  might  be  a  good  idea.  Senator 
Lowell  P.  Weicker,  Jr.,  from  my  State  of  Connecticut,  where  I  was 
born  and  raised,  and  where  I  lived  when  I  was  investigated  by  the 
CIA,  at  my  request  got  together  with  the  people  from  the  Freedom 
of  Information  section  of  the  CIA  and  had  a  chat  with  them  about 
how  they  defended  the  notion  of  not  giving  me  this  information 
over  such  a  long  period  of  time.  I  think  that  the  interview  did  not 
go  all  that  well,  because  he  ended  up  asking  the  CIA  to  give  him 
my  CIA  file  and  the  CIA  file  of  my  late  wife. 

I  have  been  in  communication  with  the  CIA  this  week,  and  they 
have  agreed  to  give  him  the  files  because  I  have  given  them  my 
permission  to  release  them.  Steven  W.  Hermes,  Chief  of  the  CIA 
Office  of  Legislative  Liaison,  has  told  me  on  the  phone  that  he  is 
writing  to  me  confirming  the  Agency's  agreement  to  send  my  file 
to  Senator  Weicker  for  his  review. 

Now,  the  Senator  is  not  going  to  be  able  to  tell  me  what  is  in  the 
file,  but  I  think  that  he  is  an  independent  person  who  can  look  at 
the  whole  thing  and  come  to  a  fairminded  judgment  of  whether  the 
kinds  of  excuses  they  are  giving  to  me  for  not  giving  the  file  would 
hold  up  under  the  scrutiny  of  someone  who  didn't  have  a  stake  in 
that.  I  think  it  is  also  a  valuable  form  of  congressional  oversight, 
since  the  CIA  is  asking  the  Congress  to  grant  that  agency  even 
more  administrative  discretion  than  they  exercise  now  over  Free- 
dom of  Information  requests. 
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I  am  very  interested  in  how  this  experiment  turns  out.  It  would 
seem  to  me  that  someone  within  these  agencies  or  someone  within 
the  Government  other  than  the  people  who  amass  the  files  ought 
to  be  reviewing  requests  for  the  release  of  the  information  that  is 
in  them. 

It  should  be  some  independent  kind  of  process — in  the  same  way 
you  arbitrate  disputes  in  civilian  life.  There  ought  to  be  some  proc- 
ess within  the  Government  where  a  fairminded  person  could  look 
at  it  in  that  way. 

Another  thing  that  I  don't  like  about  the  proposed  bill  is  the 
notion  that  the  costs  of  reviewing  this  information  should  fall  upon 
the  individuals  who  are  trying  to  get  the  information. 

I  am  just  a  poor  college  professor.  I  have  an  old  L.C.  Smith  and  a 
little  time  between  classes  to  put  energy  into  this  process.  But  for 
the  CIA  to  be  charging  me  their  overhead  costs  of  not  being  respon- 
sive to  my  requests  seems  to  me  cruel  and  unusual  punishment.  I 
think  that  the  CIA  has  plenty  of  money  and  if  they  really  were 
making  a  bona  fide  attempt  to  be  responsive  to  my  requests,  they 
would  have  been  doing  it  long  since. 

I  have  documents  from  the  CIA  which  were  stamped  as  releas- 
able  1  year  before  they  were  put  in  the  mail  to  me,  so  that  my  CIA 
documents  that  I  did  receive  were  sitting  on  desks  inside  the  CIA 
as  attested  by  their  own  time  stamps  for  over  1  year  before  they 
sent  them  to  me. 

That  is  not  burdensome  administrative  costs,  that  is  not  individ- 
ual citizens  putting  unfair  burdens  on  a  Government  agency.  That 
is  an  agency  stonewalling,  not  carrying  out  the  intent  of  the  act, 
trying  to  make  it  as  difficult  and  laborious  as  possible  for  an  indi- 
vidual to  try  to  make  use  of  the  act  itself. 

I  have  detected  since  the  change  of  administration — yes,  sir? 

Mr.  English.  I  have  a  vote  taking  place. 

I  hate  to  interrupt  you,  but  I  have  to  go  vote. 

[Recess  taken.] 

Mr.  Kimball.  It  has  been  a  long  day,  and  I  will  try  to  wind  up 
here.  I  forgot  to  ask  you  whether  you  would  put  this  document  that 
I  spoke  about  into  the  record.  It  is  the  FBI  declassified  document 
that  the  CIA  refuses  to  clear  to  me. 

Mr.  English.  Without  objection,  it  will  be  made  part  of  the 
record. 

[The  information  follows:] 
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Mr.  Kimball.  I  wanted-^o-make^^one  final  point.  In  all  my  dis- 
course here,  I  have  not  mentioned  beforeThe'quality  of  the  file  that 
these  people  are  guarding  so  stringently.  I  get  the  impression  some- 
times, when  I  read  about  testimony  of  the  agencies  coming  here, 
that  they  have  these  vast  collections  of  marvelous  information 
which  they  don't  want  to  be  compromised  by  letting  it  loose  among 
the  public. 

In  my  own  case,  as  I  say,  I  was  very  grateful  for  the  Freedom  of 
Information  Act  to  allow  me  to  see  enough  of  my  files  in  the  State 
Department  and  the  FBI  and  the  CIA  to  realize  what  a  pile  of  junk 
the  whole  operation  is,  full  of  inaccuracies,  misinformation,  full  of 
paraphrasing  of  information,  completely  apart  from  the  original 
testimony  of  people  talking  to  Government  agencies. 

I  always  like  to  tell  the  story  how  the  CIA,  our  first  line  of  de- 
fense in  the  free  world,  discovered  that  I  had  shared  an  apartment 
in  1941  in  New  York  City  with  a  colleague  of  mine,  Mr.  Amos  so- 
and-so,  A-m-o-s.  But  it  said  in  my  CIA  file  that  I  shared  an  apart- 
ment with  a  Miss  M-i-s-s,  so-and-so.  That  was  a  lot  more  shocking 
then  in  1941  than  it  is  today.  The  CIA  file  also  has  me  with  three 
children,  and  my  only  daughter  wonders  where  her  siblings  are. 

The  whole  so-called  evidence  of  my  alleged  disloyalty  and  so 
forth  were  collected  from  crackpots,  disgruntled  colleagues,  people 
who  didn't  know  me  at  all,  information  that  was  paraphrased  by 
FBI  agents  and  edited  by  Government  security  officers  to  eliminate 
the  favorable  information  and  to  accentuate  the  negative.  It  was 
not  until  now,  thanks  to  the  Freedom  of  Information  Act,  that  I 
have  been  able  to  learn  the  low  quality  of  the  kind  of  information 
that  gets  into  Government  files. 

The  question  is:  What  can  you  do  about  it  once  you  discover  it?  I 
am  still  struggling  to  get  the  whole  story  out  so  that  I  can  try  to  be 
vindicated  which  is  the  only  thing  that  will  satisfy  me.  There  is  no 
evidence  in  the  file  whatsoever  to  support  the  allegation  that  I  am 
a  national  security  risk. 

There  is  no  due  process  for  a  security  risk  process.  I  was  not  in- 
formed that  the  action  was  taken  against  me.  I  was  given  no  oppor- 
tunity to  submit  evidence  in  my  own  defense.  You  n  3  er  have  an 
opportunity  to  cross-examine  the  witness. 

As  a  matter  of  fact,  in  my  file,  it  says  if  Kimball  ever  calls  up  to 
find  out  what  happened  to  him,  don't  tell  him  the  truth. 

The  Government  was  instructed  to  keep  from  me  the  fact  that 
they  had  taken  this  very  severe  action  against  me.  That  is  part  of 
the  story  of  why  some  of  these  agencies  continue  to  come  to  the 
Congress  and  plead  for  mercy  to  protect  themselves  from  the  indi- 
viduals who  are  trying  to  find  out  what  is  in  their  files. 

I  offer  my  case  up  as  a  worst-case  scenario.  I  am  so  square  that  I 
can  look  all  these  people  straight  in  the  eye — I  was  an  Eagle 
Scout — I  was  an  ex-marine,  really  very  hawkish — I  can  say,  "I  dare 
you  to  find  one  scrap  of  evidence  that  could  possibly  justify  these 
conclusions  that  you  have  in  my  file." 

There  are  hundreds  of  thousands  of  Americans  that  have  similar 
files  who  may  be  vulnerable  for  one  reason  or  another  because  they 
joined  an  alleged  front  organization  or  what  have  you. 

I  hope  that  the  committee  won't  always  take  it  at  face  value 
when  these  Government  agencies  come  to  you  and  say  that  "We 
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have  got  all  this  marvelous  information  that  we  don't  want  to  jeop- 
ardize in  any  way."  If  you  start  with  the  premise  that  perhaps 
there  is  a  lot  of  misinformation  that  we  could  get  out  of  the  files  if 
people  like  myself  would  get  a  chance  to  eliminate  it  you  would 
open  the  window  wider  for  Freedom  of  Information  for  the  benefit 
of  the  public  interest.  Failing  that,  I  take  the  conservative  view:  If 
it  is  not  broken,  don't  try  to  fix  it. 

The  Freedom  of  Information  Act  is  full  of  imperfections  now.  Ev- 
erything I  see  in  this  bill  is  loaded  against  access  to  information. 

What  is  needed  is  to  have  more  due  process  in  the  system,  to 
have  some  sort  of  impartial  arbiter  to  help  an  individual  get  his 
file  away  from  the  people  who  compiled  it  in  the  first  place,  so  I 
hope  this  bill  will  die  an  honorable  death  in  this  committee. 

If  it  doesn't  do  that,  perhaps  you  can  incorporate  some  of  the 
substantive  changes  like  those  I  have  mentioned  to  open  up  free- 
dom of  information,  rather  than  close  it  down. 

Thank  you  for  allowing  me  to  be  here  today. 

[The  prepared  statement  of  Mr.  Kimball  follows:] 
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Mr.  Chairman  and  Monbers  of  the  Committee, 

I  aKJear  here  today  as  one  who  has  been  a  practicing  journalist  for  more  than 
45  years,  a  professor  to  graduate  students  of  journalism  for  25  years,  one  who 
has  been  the  unknowing  target  of  secret  investigations  by  the  intelligence 
arms  of  three  federal  agencies  —  the  Department  of  State,  the  Federal  Bureau 
of  Investigation  and  the  Central  Intelligence  Agency  —  and  finally  one  who 
for  the  past  seven  years  has  been  in  constant  search  from  these  authorities  of 
iiy  rights  as  a  private  citizen  under  current  Freedom  of  Information/Privacy 
statutes  as  adopted  ty  the  Congress - 

^^  experience  in  all  these  roles  leads  me  to  the  firm  conclusion  that  the 
urgent  need  is  more,  not  less  access  to  government  records  by  the  public  at 
large.  There  should  be  more,  not  less  accountability  among  public  servants  who 
collect,  evaluate  and  file  information  about  institutions  and  individuals  in 
our  society.  Freedom  of  Information  means  the  onus  should  always  be  upon  the 
government  to  defend  the  need  for  secrecy,  not  upon  the  citizen  to  prove  the 
case  for  access. 

I  speak  as  a  grateful  user  of  Freedom  of  Information  in  the  inperfect  state  in 
which  it  now  exists  in  this  country.  Without  it  I  could  never  have  learned,  at 
the  age  of  62,  that  I  had  been  classified  a  nationcil  security  risk  for  more 
than  half  ny  life.  Without  it,  I  could  never  have  discovered  the  dossiers  of 
hearsay,  innuendo  and  unsubstantiated  allegations  distorted  ty  government 
bureaucrats  who,  without  due  process  of  ary  description,  amassed  and 
circulated  the  files  branding  me  as  a  disloyal  American,  a  dangerous  radical. 
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a  definite  national  security  risk,  a  subversive  "too  clever"  to  be  caught 
holding  a  manbership  card  in  the  Ccmmunist  Party.  All  without  a  single  scrap 
of  concrete  evidence,  with  no  opportunity  to  defend  nyself  or  to  knew  the 
identity  of  ny  anonymous  accusers.  And  to  this  d^  the  government  persists  in 
its  refusal  to  permit  me  to  see  large  portions  of  the  expurgated  records  it 
has  grudgingly  made  available  after  endless  delays. 

Take  the  Caitral  Intelligence  Agency,  which  is  beseeching  this  Congress  to 
exenpt  its  operational  intelligence  files  completely  from  Freedom  of 
Infortnaticxi  petitions,  and  to  iirpose  all  the  costs  of  any  Freedom  of 
Information  search  of  the  rest  of  its  files  on  the  petitioner.  Responding  to 
ny  requests  under  existing  law,  it  took  the  CIA  three  years,  two  months  and 
six  days  to  deliver  portions  of  14  documents  it  had  been  holding  in  its  files 
under  ny  name  for  more  than  20  years.  A  fifteenth  document,  from  its 
operational  intelligence  files,  was  "denied  in  entirety".  A  sixteenth  document 
—  a  letter  from  John  Edgar  Hoover,  Director  of  the  FBI,  to  Colonel  Sheffield 

Edwards,  Director  of  Security  for  the  CIA  was  conpletely  blacked  out 

except  for  a  single  sentence:  "There  are  enclosed  two  copies  of  a  memorandum 
containing  information  regarding  Penn  Townsend  Kimball."  That  document,  dated 
June  4,  1959,  will  be  25  years  old  next  month,  hardly  on  the  cutting  edge  of 
this  nation's  security  in  the  year  1984. 

What  was  the  CIA  doing  in  ny  private  life  25  years  ago?  "Hie  CIA  had  no  legal 
authority  then  to  conduct  domestic  surveillance;  in  fact,  it  was  specifically 
prohibited  from  such  activity.  The  CIA  documents  released  to  me  have  been  so 
emasculated  that  there  is  no  way  I  can  find  out  why  on  earth  they  would  be 
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investigating  me.  (I  was  working  for  Governor  W.  Averell  Harriman  of  New  York 
vrtien  the  investigation  began;  I  had  just  been  appointed  a  professor  at 
Columbia  University  when  that  investigation  was  concluded  in  1960.)  I  have 
reason  to  believe  that  one  part  of  the  documents  censored  from  ny  view  deals 
with  the  methods  by  which  the  CIA  gathered  its  information  about  me.  Could 
these  methods  have  also  been  illegal? 

Such  questions  could  be  cleared  up  in  a  moment,  of  course,  by  the  siirple 
process  of  full  disclosure  fcy  the  CIA.  But  that  agency,  which  is  seeking 
alleged  "reforms"  in  the  bill  before  this  Committee,  consistently  and 
systematically  is  avoiding  its  responsibilities  under  current  POI  regulations 
in  ny  opinion.  That  is  also  the  opinion  of  ny  attorneys  who  have  prepared  a 
complaint  in  ny  behalf  for  filing  in  Federal  District  Court. 

When  I  finally  managed  to  obtain  a  partial  release  of  heavily  censored  copies 
of  nyCIA  file,  I  discovered  to  ny  utter  amazement  that  even  ny  late  wife  had 
been  implicated  by  the  CIA  in  the  course  of  its  investigation  of  me.  Since  she 
can  no  longer  defend  herself,  I  have  been  seeking  since  October,  1982,  for  the 
release  of  ny  late  wife's  CIA  file  —  a  request  that  has  produced  no  tangible 
response  after  more  than  a  year  and  one-half.  All  told  I  have  been  petitioning 
the  CIA  for  almost  exactly  five  years.  I  am  68  years  old  now,  going  on  69.  I 
have  visions  of  a  CIA  official  in  its  Freedcm  of  Information  section  holding 
ny  repeated  petitions  in  one  hand  and  an  actuarial  table  in  the  other  as  the 
years  go  on.  It  strikes  me  as  an  unfair  race  in  which  a  stonewalling 
bureaucracy  is  attempting  to  outlast  the  victim.  But  I  have  every  intention, 
in  fact  I  can  feel  the  adrenalin  flowing,  of  staying  the  course. 
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It  does  occur  to  me,  however,  that  ny  experience  suggests  a  real  and  practical 
reform  of  the  Freedom  of  Information  Act  which  this  Ccaranittee  might  want  to 
consider:  namely,  that  aiyone  seeking  personal  information  from  government 
files  who  reaches  the  age  of  65  should  automatically  be  placed  at  the  head  of 
the  line  waiting  for  their  FreedOTi  of  Information  and  Privacy  requests  to  be 
processed  ty  a  government  agency.  A  priority  for  senior  citizens  in  getting  a 
look  at  their  own  government  files  would  give  them  a  decent  crack  at 
exercising  their  supposed  legal  right  to  amend  these  records  where  they 
contain  error  and  grave  misrepresentation. 

You  may  wonder  why  the  CIA  has  taken  so  long  to  tell  me  so  little  about  what 
is  in  ny  own  file.  The  inferior  quality  of  the  information  gathered  by  the 
lead  agency  in  the  gathering  of  intelligence  vital  to  our  national  security 
might  astound  you  as  it  astounded  me.  In  the  year  1941,  for  example,  I  shared 
an  apartment  in  New  York  City  with  a  newspaperman  colleague  of  mine  vrtiose  name 
was  Amos  So-and-So  (I  omit  his  last  name  to  protect  his  privacy  from  being 
associated  with  a  dangerous  character  like  me.)  When  I  received  ny  CIA  file, 
it  reported  that  in  1941  I  was  sharing  an  apartment  with  "a  Miss  So-and-So." 
Forty  years  ago  such  living  arrangements  were  more  shocking  to  security 

checkers  than  they  might  be  today  if  true.  This  precious  piece  of  bum  dope 

is  acconpanied  in  ny  security  file  by  a  report  from  an  agent  of  the  Federal 
Bureau  of  Investigation  who  found  someone  in  ny  home  town  who  reported  that 
"Kimball  had  a  very  permissive  upbringing  and  was  allowed  to  drink  cocktails 
at  an  early  age."  A  special  investigator  from  the  Department  of  State 
painstakingly  recorded  that  "Kimball  was  seen  drinking  beer  in  the  ccmpany  of 
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Conmunists,  although  it  was  not  clear  whether  he  was  attracted  by  their  beer 
or  their  politics."  In  the  hands  of  government  summarizers,  who  accentuate  the 
negative  and  threw  out  everything  coming  frcm  anyone  identified  as  a  friend  of 
the  subject  under  investigation,  this  kind  of  junk  is  used  to  build  a  picture 
in  the  file  of  a  suspect  human  being  who  is  totally  unrecognizeable  to  the 
real -life  person  vrtio  manages  to  obtain  his  government  file  through  Freedom  of 
Information. 

I  don't  wonder  that  the  keepers  of  such  files  ccatie  to  this  Committee  to 
oonplain  that  thqr  are  overburdened  with  citizen  requests  for  information, 
hopelessly  backlogged  by  paper  work  and  would  just  as  soon  nobody  was  ever 
permitted  a  peek  at  some  of  the  stuff  th^  have  gathered  through  the  years 
with  tremendous  expenditure  of  time  and  taxpayers'  money.  The  cream  of  the 
jest  is  the  bill  now  before  your  Committee  which  would  charge  tl-ie  victims  the 
expense  of  finding  out  the  extent  of  the  damage  to  their  character  and 
reputation. 

If  I  am  to  assume  that  the  government  has  been  mciking  a  good-faith  effort  to 
search  its  files  in  ny  behalf,  then  I  would  have  to  conclude  that  the 
adnninistration  of  the  Freedom  of  Information/Privacy  Acts  within  the  Executive 
Branch  is  seriously  underfunded.  But  the  way  to  eliminate  the  delays,  the 
backlogs,  the  practical  emasculation  of  the  intent  of  these  statutes  to  open 
up  the  channels  of  information  would  be  to  appropriate  the  funds  necessary  to 
carry  them  out  —  certainly  not  to  saddle  the  petitioner  with  fees  which  do 
nothing  to  expedite  the  process. 
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Mary  suggested  "reforms"  of  the  Freedran  of  Information  Act  such  as  those 

suggested  in  S.  774  and  similar  legislation  before  the  Congress  seem  to 

focus  on  supposed  burdens  inpased  by  current  regulations  and  guidelines  on  the 
adninistrative  capacities  of  the  Executive  Branch.  "Itiese  arguments  seem  to 
assume  that  the  Government  is  in  possession  of  a  vast  storehouse  of 
universally  valuable  and  sensitive  information  which  irresponsible  citizens 
are  likely  to  conpromise.  Vt/  own  experience  with  government  security  branches 
suggests  that  the  conpelling  area  for  reform  is  in  the  manner  in  which 
government  agencies  amass  their  security  files  rather  than  making  it  more 
difficult  for  the  public  to  discover  the  results  of  such  activity.  "Utiere  is 
little  or  no  due  process  in  the  system  under  vmich  individual  citizens  are 
judged,  as  I  was,  to  be  disloyal  to  their  country  and  unfit  for  positions  of 
public  trust. 

TUne  aca'CGd  is  not  informed  of  the  charges  against  him.  He  is  not  accorded  the 
opportunity  to  confront  his  accusers  or  even  to  know  who  they  are  so  that  he 
might  comment  on  their  motives  or  creditability.  He  is  not  permitted  to  speak 
or  offer  evidence  in  his  own  defense.  Murderers,  rapists  and  bank  robbers  have 
more  civil  rights  than  an  individual  classified  as  a  national  security  risk. 

When  government  investigators  set  out  to  check  the  loyalty  of  a  perscn  under 
surveillance,  one  would  expect  the  process  would  meet  at  least  the  minimum 
standard  of  oonpetent  journalism.  One  would  expect  an  FBI  agent,  for  exanple, 
to  gather  his  information  from  a  wide  variety  of  sources,  assonbling  the 
positive  and  negative  assessments  in  a  fair-minded  manner,  checking  and  cross- 
checking the  facts  as  presented,  going  to  the  records  whenever  possible  vAiich 
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might  illuminate  the  whole  picture,  looking  for  concrete  evidence  to 
substantiate  allegations  regarding  personal  beliefs  and  behavior,  searching 
out  sources  who  knew  the  individual  under  scrutiry  best  and  finding  examples 
from  the  individual's  own  writings  and  actions  to  buttress  any  evaluation  of 
his  character  and  reputation. 

That  is  not  what  the  FBI  did  when  it  investigated  me.  The  agents  were 
instructed  to  concentrate  on  "known  anti-Ccsimunists"  as  sources  and  to  focus 
their  attention  on  "communistic  sympathies  or  any  other  subversive  information 
that  may  be  found."  The  agents  rewrote  much  of  the  material  they  gathered  in 
their  own  words.  Then  they  passed  it  on  to  government  evaluators  who  selected 
those  portions  they  wished  to  onphasize  and  discarded  information  which  did 
not  fit  their  final  conclusion.  The  evaluators,  of  course,  have  everything  to 
lose  and  nothing  to  gain  fcy  giving  a  person  under  surveillance  the  benefit  of 
the  doubt.  The  summaries  in  ny  own  government  files  are  case  histories  in  the 
familiar  bureaucratic  exercise  of  covering  one's  rear  end  against  every 
possibility  of  personal  blame. 

We  are  entering  an  era  when,  I  fear,  there  is  going  to  be  more  and  more 
questioning  of  the  patriotism  of  those  who  disagree  with  the  policies  of  the 
government  of  the  day,  as  those  who  acquired  files  during  the  Vietnam  war 
learned  during  that  time.  That  is  one  more  reason  why  it  is  imperative  to  keep 
open  the  window  of  Freedom  of  Information  which  so  many  seen  eager  to  close. 
And  it  is  another  argument  for  incorporating  guidelines  of  due  process  into 
the  system  by  vrtiich  government  attempts  to  pass  on  the  beliefs  and  values  of 
individuals  who  may  differ  with  the  conventional  wisdom  expressed  by  those  in 
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positions  of  power. 

Representative  democracy  in  a  complicated  and  organized  society  means  that 
very  iiijwrtant  decisions  are  constantly  taken  by  small  groups  of  people  out  of 
sight  of  the  public.  For  consent  of  the  governed  to  be  meaningful  it  must  be 
informed  consent.  Information  is  power.  People  are  entitled  to  a  maximum 
degree  of  information  about  how  their  government  is  operating.  That  is  the 
most  effective  way  to  make  government  more  responsible  and  accountable  to 
those  it  is  supposed  to  serve. 
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CONY    EDWARD    R. 


After  the  Paper  Chase:  Does  FOI  Have  a  Meaning: 

JAN  5      B84  ;        *^  .    _  ^ 


By  Edward  R.  Cony 
Could   there  be  some  connection  be- 
tween marching  ba-ls  ajid  the  Freedom  of 
Information  Act?  Could  be.  Both  cost  Un- 
cle Sam  substantial  sums. 

The  Pentagon  spends  $100  million  or 
more  annually  on  its  marching  bands.  The 
cost  of  administering  the  FOI  Act  runs  in 
Uie;  5j-_ea  of  W7  million  to  $60  million  a  , 
year,  according  to  government  estimates. 
The  military  bands  go  marching  on. 
The  FOI  Act  catches  a  barrage  of  flak  for 
"high  costs"  among  its  other  sins. 

Congress  passed  the  FOI  Act  17  years 
ago  to  make  it  easier  for  the  public  to  get 
information  about  the  workings  of  our  gov- 
ernment. At  the  same  time,  it  exempted 
from  release  confidential  material  in  such 
areas  as  national  security,  trade  secrets 
and  personal  privacy. 
.  Hardly  a  revolutionary  piece  of  legisla- 
tion in  a  democratic  society.  Yet.  the  act 
draws  increasing  fire.  Last  month  the  Sen- 
ate approved  and  sent  to  the  House  a  bill 
,  labeled  the  FOI  Reform  Act.  It  would  seri- 
ously weaken  the  law. 

Those  who  use  the  FOI  Act-business 
men.  lawyers  and  reporters,  among  oth- 
ers-would like  to  see  the  act  preserved  as 
is  or  strengthened.  But  today's  climate 
promises  stormy  weather  ahead.  Secrecy 
finds  increasing  favor  among  elected  offi- 
cials and  unelected  bureaucrats.  Indeed, 
many  private  citizens,  upset  by  a  society 
;  they  consider  too  open,  have  come  to  re- 
gard the  FOI  Act  "as  a  bete  noire  of 
sorts. 
I      How  dangerous  is  this  FOI  beast?  Con 
j  sider  a  frustrating  experience  this  newspa- 
1  per  has  had  with  the  FOI  Act.  On  Oct.  1. 
1982.   the  Journal's   lead  story,   entitled 
"Weapons  Windfall."  began  this  way: 
WASHINGTON-ln    the   spring   of 
1979.    President   Jimmy   Carter   find 
Egyptian  President  Anuar  Sadat  were 


basking  in  the  glow  of  the  historic 
peace  treaty  between  Egypt  and  Is- 
rael. 

A  few  months  later,  away  from  the 
limelight,  another  American  and  an- 
other Egyptian  were  fashioning  a  dif- 
ferent kind  of  agreement.  They  were 
entrepreneurs  with  govenitnent  con-' 
nections,   and  they  were   looking   to 
""  make  money  on  the  treaty— lots  of  it.  ' 
Egypt's  willingness  to  make  pence  had 
won  for  it  a  promise  of  billions  of  dol- 
lars in  U.S.  military  aid  to  purchase 
jets,  tanks,  rriissiles  and  other  arms. 
And  someone  would  be  hired  to  ship 
these  weapons.      ^r/^ 
'    As  it  turned  out,  that  someone  was 
the  Egyptian  American  Transport  <i 
'  Services  Corp.,  or  Eatsco,  an  unknown 
company  set  up  in  August  1973  by  the 
two  men,  Hussein  K.  Salem,  a  inysleri- 
■    ous      Egyptian     businessman,      and 
.Thomas  G.  Clines,  an  American  fresh 
out     of     the     Central —.Intelligence    - 
Agency. 
In  summer  1982,  as  Walter  S.  Mossberg 
and  Edward  T.  Pound  were  reporting  the 
Weapons   Windfall  story,  they   received 
short  shrift  from  the  Pentagon  and  the 
State       Department,        Understandably 
enough,  the  bureaucrats  were  edgy.  They 
hoped  the  story  would  never  get  into  print. 
The    Egyptians    had    immediately    com- 
plained to  Washington  that  the  Journal  was 
asking  hard  questions  about  overcharging 
on  the  Eatsco  arms  shipments.  And  closer 
to  home,  news  of  windfall  profits  on  the 
shipments  would  hardly  delight  U.S.  tax- 
payers, who'd  end  up  paying  for  them. 

Stymied  by  this  lack  of  cooperation,  the 
Journal  reporters  turned  to  the  FOI  Act. 
They  formally  requested  the  Pentagon  to 
give  them  copies  of  such  prosaic,  nonclas- 
sified items  as  invoices  and  other  contrac- 
tual papers  on  the  Eatsco  arms  shipments. 


The  reporters  were  looking  for  information 
that  might  substantiate  overcharging. 

Two  weeks  later  came  the  Pentagon  re- 
ply that  "58  documents  have  been  identi- 
fied as  germane  to  your  request."  But  the 
reporters  couldn't  have  any  of  them.  The 
Pentagon  claimed  24  were  exempt  from 
the  act.  The  other  34  required  "further 
consultation"  among  the  Pentagon  and  the 
departments  of  State  and  Justice. 

And,  oh  yes,  the  Pentagon  found  that  its 
Defense  Security  Assistance  Agency  had 
"20,000  invoices  with  bills  of  lading  and 
similar  supporting  documents"  on  the  Eat- 
sco case.  But  the  Pentagon  contended 
"those  records  also  require  consultation 
with  the  Department  of  Justice."  The 
score  in  the  document  game  at  this  point: 
Defense  Departi]0ent2O.058-Th^  Journal  0. 

Right  away  legal  skirmishing  heated 
up.  Sara  Lister,  a  lawyer  representing  the 
newspaper,  challenged  the  denial  of  access 
to  the  20.058  documents.  Charles  W.  Hin- 
kle.  the  Defense  Department's  Director  of 
Freedom  of  Information  and  Security  Re- 
view, returned  Ms.  Lister's  fire.  He  gave  a 
firm  "no"  on  20,03-1  of  the  documents,  with 
the  cavalier  comment  that  he  was  doing  so 
"after  due  consideration  in  consultation 
with  the  departments  of  Justice  and 
State." 

And  the  other  24  documents?  Mr.  Hin- 
kle's  position:  "A  subsequent  letter  will 
address  (their)  disposition." 

Mr.  Hinkle  also  advanced  the  theory 
that  all  or  portions  of  the  20,058  documents 
might  contain  information  that  might 
make  them  eligible  to  "be  retroactively 
classified,"  and  thus  "may  be  safeguarded 
as  classified." 

Ms.  Lister  replied  in  a  letter.  "The  af- 
ter-the-fact attempt  to  classify  documents 
which  were  never  intended  to  be  classified, 
appears  in  this  case  to  be  a  subterfuge  for 
extended  delay  in  the  production  of  re- 
cords requested  by  '-Mr,  Mossberg  and 
clearly  of  great  interest  to  the  public." 

■  This  is  where  matters  stood  on  Oct.  1. 
1982,  when  the  Journal  published  Weapons 
Windfall:  Recourse  to  the  FOI  Act  had 
yielded  the  paper  not  a  single  document. 

We're  not  quite  through  with  our  tale, 
Tiowe^ver.  IiTMay^arai  June  of  1983.  more 
than  half  a  year  after  Weapons  Windfall 
had  appeared  in  print,  some  documents  be- 
gan to  trickle  into  the  Journal  through  the 
FOI  Act.  They  numbered  25  in  all. 

None  proved  of  value.  Some  struck  us 
as  curious. 

One  "document"  consisted  of  a  single 
page,  bearing  this  stamp  at  lop  and  hot  i 
torn: 


PACE  EXCISED 
(Bi  17)  (Al. 

Another  document  proved  to  be  a  copy 
of  the  Journal's  Weapons  Windfall  story.  It 
too  was  stamped  DECLASSIFIED.  We 
asked  a  pleasant  woman  in  the  State  De- 
partment's Information  and  Privacy  Staff 
why  anyone  would  attempt  to  classify  a 
story  after  it  had  appeared  in  print. 

She  assured  us  at  once  that  it  hadn't 
been  classified.  Well,  then,  why  did  it  bear 
the  declassified  stamp?  "It's  our  standard 
practice  to  stamp  declassified  on  every-! 
thing  we  release  whether  it  was  classified 
or  not."  She  said  it  saves  time  when  large  | 
quantities  of  material  are  \te\ng  released,  j 
She  also  observed:  "I  know  it  makes  us 
look  ridiculous." 
,    What  to  make  of  all  this? 

■  The  odds  are  that  neither  we  of  the 
Journal  nor  the  American  public  will  ever 
leam  what  information  lies  buried  in  those 
'20,000  or  so  documents  we  were  denied  ac- 
cess to.  In  all  probability,  we  also  will 
never  know  whether  we'd  have  written  a 
better,  more  informative  story  had  we 
been  permitted  a  peek  at  them. 

In  the  case  of  the  Weapons  Windfall 
story,  the  FOI  Act  emerges  not  as  a  bete 
noire  but  as  a  little  gray  mouse. 


'. ,'  Mr.  Cony  is  i:ice  president / news  of  Dow 
Jones  i  Co. 
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Mr.  English.  What  kind  of  response  have  you  gotten  from  the 
readers  of  your  book? 

Mr.  Kimball.  I  get  terrific  mail.  People  all  over  the  country 
write  to  me  and  tell  their  own  little  tales  of  how  they  have  discov- 
ered they  had  a  file,  how  it  has  been  used  against  them. 

Even  in  the  private  sector,  some  of  these  Government  files  get 
made  available  to  private  employers  by  a  process  I  know  not  what. 
You  might  look  into  it,  to  see  how  individuals  can  be  protected 
against  that. 

I  get  a  lot  of  mail  from  ex-CIA  agents  who  want  me  to  write  a 
book  about  them.  Their  stories  would  curl  your  hair.  We  probably 
couldn't  get  clearance  for  the  book  under  the  CIA  rules  that  the 
President  wants  to  impose  on  the  whole  Government.  But  I  am 
having  a  good  time  reading  the  stories  myself. 

Mr.  English.  In  your  statement,  you  mention  it  took  the  CIA  3 
years  to  respond  to  your  request. 

Mr.  Kimball.  Plus  now  a  year  and  a  half.  I  have  been  in  corre- 
spondence with  the  CIA  for  5  years  now. 

Mr.  English.  What  kind  of  experience  have  you  had  with  other 
Government  agencies? 

Mr.  Kimball.  There  has  been  a  change  with  the  new  administra- 
tion. I  started  out  in  1977,  and  somebody  earlier  today  talked  about 
the  Griffin  Bell  memorandum  which  said:  "Give  the  applicant  the 
benefit  of  the  doubt  in  terms  of  internal  guidelines."  His  memoran- 
dum advised  Government  agencies  to  release  as  much  as  they  could 
so  that  the  Justice  Department  would  not  have  to  defend  unneces- 
sary lawsuits  by  people  seeking  information  to  which  they  were  en- 
titled. 

I  sent  a  copy  of  that  to  the  State  Department,  calling  it  to  their 
attention,  trying  to  dislodge  my  file  there.  It  took  7  months  to  get 
99  documents  from  the  State  Department,  but  they  wouldn't  tell 
me  the  names  of  the  informants  who  had  accused  me.  I  asked  them 
if  they  wouldn't  tell  me  the  names  of  informants  who  had  died  so  I 
could  comment  on  their  credibility. 

I  felt  if  a  person  were  already  dead,  I  couldn't  invade  their  priva- 
cy very  much.  I  argued  I  ought  to  have  a  chance  to  give  my  com- 
ment on  the  credibility  of  the  people  they  had  taken  hearsay  evi- 
dence from.  When  State  Department  refused,  I  entered  an  appeal 
and  waited  an  additional  6  months  for  that  to  be  turned  down. 

In  1982,  I  wrote  the  FBI  in  New  York  because  I  was  trying  to  get 
the  complete  New  York  Times  file,  in  which  I  am  mentioned,  250 
pages  in  length.  Central  Records,  FBI,  in  1978  gave  me  six  pages 
from  that  file  in  which  my  name  was  mentioned  but  said  I  would 
have  to  go  back  to  the  regional  office  for  more.  The  FBI  system 
which  forces  you  to  make  a  separate  request  to  each  local  office 
under  the  law  now  puts  quite  a  burden  on  the  individual. 

You  can't  write  the  FBI  and  say  please  send  me  all  your  files.  I 
had  to  apply  to  New  York  as  a  separate  action.  I  wrote  them  for 
the  New  York  Times  file. 

When  I  wrote  the  FBI  Central  Records  in  1978,  they  gave  me  a 
good  hunk  of  my  central  records  file  within  7  months.  As  a  matter 
of  fact,  the  FBI  was  much  better  than  the  State  Department  in 
those  times  in  terms  of  responding  to  requests.  It  took  over  a  year 
for  the  New  York  Office  of  the  FBI  to  just  say  no  to  me.  I  appealed 
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that  to  the  Department  of  Justice  just  this  past  year  and  the  De- 
partment of  Justice  has  since  denied  my  appeal.  I  have  no  recourse 
now  in  order  to  get  this  Times  file  except  to  go  to  the  courts. 

I  have  a  real  feeling  that  in  the  present  climate  that  the  word 
gets  out  in  every  Government  agency  what  the  current  attitude  is 
toward  something  like  freedom  of  information.  In  the  newspaper 
business,  we  used  to  say,  when  somebody  got  to  a  certain  age,  he 
got  the  "slows."  I  have  a  feeling  that  the  Government  administra- 
tion of  the  Freedom  of  Information  Act  is  in  the  throes  of  the 
"slows"  right  now. 

Mr.  English.  S.  774  would  allow  the  agencies  to  extend  the  time 
limits  up  to  30  working  days  in  unusual  circumstances.  Given  some 
of  the  delays  that  you  have  encountered,  what 

Mr.  Kimball.  I  don't  know  what  that  means.  There  is  something 
under  the  Privacy  Act,  that  says  in  the  State  Department,  you  can 
have  an  Appeals  Board  if  you  want  to.  I  filed  an  action — I  wanted 
a  public  hearing  in  the  State  Department  which  I  never  had. 

I  thought  that  was  a  reasonable  request.  After  30  years  during 
which  I  have  been  declared  a  national  security  risk  without  any  op- 
portunity to  present  any  evidence  in  my  defense.  So  I  appealed  for 
a  public  hearing,  and  wanted  to  know  the  names  of  the  informants 
against  me,  and  wanted  them  to  embargo  the  file  until  such  time 
as  I  had  had  an  opportunity  to  get  a  hearing.  The  Appeals  Board, 
after  30  days,  had  not  acted  and  I  wrote  to  them,  and  they  said, 
"Oh,  well,  we  are  going  to  take  another  30  days,"  and  it  was  an- 
other 30  days,  and  another  letter,  another  30  days.  Apparently,  all 
they  had  to  do  is  have  the  chairman  of  the  Appeals  Board  say 
every  30  days,  "I  want  another  30  days,"  and  nothing  happened. 

I  had  the  idea  there  was  going  to  be  a  board  sitting  there  in  sort 
of  a  judicial  fashion.  Instead  they  shipped  all  my  requests  up  to  the 
Division  of  Security  which  in  the  first  instance,  had  gathered  the 
information  I  wanted.  The  Division  of  Security  told  the  Appeals 
Board  they  wouldn't  give  the  information  and  that  was  that. 

They  just  said  no  again.  So  this  30-day  provision  is  a  farce,  be- 
cause I  don't  know  under  what  30-day  provision  the  CIA  can  take 
over  3  years  and  the  State  Department  Appeals  Board  can  take  4 
or  5  months  without  any  consequence. 

I  don't  know  where  the  law  is,  not  being  a  lawyer,  but  changing 
those  time  limits  is  not  going  to  change  the  fact  that  the  Govern- 
ment agencies  are  not  honoring  that  30-day  limit  anjrway. 

Mr.  English.  Well,  Mr.  Kimball,  I  appreciate  very  much  your 
testimony.  It  has  been  helpful  and  certainly  interesting,  and  I  am 
sure  that  it  will  help  us  as  we  move  ahead  on  this  legislation. 

We  may  have  some  additional  written  questions  that  will  be  sub- 
mitted to  you  as  may  be  the  case  for  other  witnesses,  and  the 
record  is  going  to  be  kept  open,  so  that  we  might  include  the  re- 
sponses to  those  written  questions. 

Thank  you  very  much. 

With  that,  we  will  recess,  subject  to  the  call  of  the  Chair. 

[Whereupon,  at  3:20  p.m.,  the  subcommittee  adjourned,  to  recon- 
vene subject  to  the  call  of  the  Chair.] 


THE  FREEDOM  OF  INFORMATION  REFORM  ACT 


WEDNESDAY,  MAY  30,  1984 

House  of  Representatives, 
Government  Information,  Justice, 

AND  Agriculture  Subcommittee 
OF  THE  Committee  on  Government  Operations, 

Washington,  DC. 

The  subcommittee  met,  pursuant  to  notice,  at  1:15  p.m.,  in  room 
2247,  Rayburn  House  Office  Building,  Hon.  Glenn  English  (chair- 
man of  the  subcommittee)  presiding. 

Present:  Representatives  Glenn  English,  Edolphus  Towns,  Gerald 
D.  Kleczka,  and  Tom  Lewis. 

Also  present:  Robert  M.  Gellman,  counsel;  Euphon  L.  Metzger, 
clerk;  and  John  Parisi,  minority  professional  staff,  Committee  on 
Government  Operations. 

Mr.  English.  The  hearing  will  come  to  order. 

This  is  the  second  in  a  series  of  hearings  on  S.  774,  the  Freedom 
of  Information  Reform  Act. 

Last  Thursday,  the  subcommittee  heard  from  representatives  of 
the  FOIA  user  community.  I  think  that  it  is  fair  to  say  that  we 
found  strong  and  determined  opposition  to  S.  774  and  to  any  pro- 
posals that  would  weaken  the  FOIA.  We  were  asked  to  ignore  most 
of  S.  774  and  to  consider  instead  other  proposals  that  would  broad- 
en the  scope  of  the  act  and  improve  its  utility. 

The  press  and  public  interest  groups  that  testified  last  week  dem- 
onstrated how  the  act  is  routinely  employed  as  a  tool  of  Govern- 
ment oversight.  Disclosures  required  by  the  FOIA  have  document- 
ed Government  waste  and  abuse,  identified  threats  to  health  and 
safety  and  exposed  violations  of  law  by  both  public  and  private  or- 
ganizations. FOIA  disclosures  have  been  instrumental  in  saving  the 
Government  millions  of  dollars,  forcing  agencies  to  do  a  better  job, 
and  changing  unwise  Government  policies. 

I  expect  to  hear  more  testimony  in  future  hearings  about  the 
positive  ways  in  which  the  FOIA  is  used.  Today's  hearing,  however, 
will  have  a  different  focus.  We  will  be  concentrating  on  the  busi- 
ness confidentiality  procedures  of  S.  774. 

This  is  not  a  new  issue  for  this  subcommittee.  Much  of  the  origi- 
nal work  on  the  procedural  interests  of  submitters  was  done  here 
back  in  1977  and  1978.  The  first  proposals  for  amending  the  FOIA 
to  provide  additional  protection  for  submitters  grew  out  of  a  1978 
report  prepared  by  this  subcommittee. 

S.  774  includes  business  confidentiality  procedures  that  are  gen- 
erally similar  to  the  procedures  we  recommended  back  in  1978. 

(279) 


280 

Unfortunately,  the  business  proposals  are  now  tied  together  with 
other  proposals  that  have  generated  a  good  deal  of  opposition.  In 
addition,  the  restrictive  information  policies  of  the  current  admin- 
istration do  not  make  it  any  easier  for  us  to  legislate  in  this  area. 

Nevertheless,  we  are  here  today  to  see  what  the  prospects  are  for 
progress.  I  think  that  there  may  be  some  grounds  for  optimism. 
Witnesses  last  week  were  very  negative  about  S.  774,  but  the  com- 
ments about  business  confidentiality  procedures  tended  to  be  more 
neutral. 

Today  we  will  hear  from  a  panel  of  five  witnesses  representing 
the  business  community.  We  will  also  hear  from  Joan  Claybrook  of 
Public  Citizen.  Perhaps  along  with  Jack  Landau  of  the  Reporters 
Committee  for  Freedom  of  the  Press,  Ms.  Claybrook  seems  to  be 
the  leading  opponent  of  the  business  procedures. 

Mr.  Kleczka? 

Mr.  Kleczka.  No  comment,  Mr.  Chairman. 

Mr.  English.  We  will  have  as  our  first  witnesses  this  afternoon  a 
panel.  That  panel  consists  of  Mr.  Richard  M.  Patterson,  govern- 
ment relations  manager,  Dow  Chemical  here  in  Washington;  Mr. 
Burt  Braverman,  who  is  with  Cole,  Raywid  &  Braverman  of  Wash- 
ington, DC;  Mr.  Ralph  Engel,  who  is  president  of  the  Chemical  Spe- 
cialties Manufacturers  Association  here  in  Washington;  Mr. 
Thomas  M.  Susman,  who  is  with  Ropes  &  Gray  here  in  Washing- 
ton, and  Mr.  Richard  F.  deLima,  who  is  the  vice  president  and  sec- 
retary of  the  Polaroid  Corp.  of  Cambridge,  MA. 

If  you  folks  would  all  come  forward,  I  believe  we  have  a  place 
there  for  each  of  you. 

I  want  to  welcome  each  of  you  here  and  thank  you  for  taking 
time  out  to  give  us  the  benefit  of  your  thoughts  with  regard  to  this 
legislation.  It  is  very  helpful  to  us. 

Mr.  Patterson,  we  will  let  you  lead  off  today. 

STATEMENT  OF  RICHARD  M.  PATTERSON,  GOVERNMENT 
RELATIONS  MANAGER,  DOW  CHEMICAL,  WASHINGTON,  DC 

Mr.  Patterson.  Thank  you,  Mr.  Chairman.  Seeing  as  that  is  the 
way  we  had  planned,  I  am  glad  we  are  both  in  sync. 

Mr.  English.  Given  the  fact  that  we  have  just  experienced  a 
solar  eclipse,  I  understand,  I  suppose  we  are  doing  very  well. 

Mr.  Patterson.  Thank  you. 

I  am  appearing  today  as  part  of  a  coalition  of  associations  and 
companies  who  have  worked  together  to  achieve  some  procedural 
changes  in  the  Freedom  of  Information  Act. 

Through  the  97th  Congress  and  to  date  in  the  98th  Congress,  we 
have  watched  the  FOIA  amendments  evolve  in  the  Senate  through 
hearings,  markup  and  finally  on  the  floor  into  S.  774  that  lays 
before  this  subcommittee  today. 

As  you  pointed  out,  our  interests  relate  primarily  to  sections  3,  4, 
and  5  of  S.  774.  These  sections  incorporate  the  business  procedural 
changes  that  we  seek  and  we  will  comment  only  on  those  business 
provisions  and  not  touch  on  the  other  areas  of  the  bill. 

Today  the  representatives  of  the  coalition  are  here  to  express 
their  opinions  on  what  are  some  of  the  problems  regarding  the 
handling  of  confidential  business  information,  why  we  feel  some 
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procedural  changes  should  be  made  in  the  Freedom  of  Information 
Act,  specifically  what  changes  the  coalition  feels  should  be  made, 
and  if  changes  relating  to  confidential  business  information  are  in- 
corporated in  FOIA,  how  the  changes  would  function  in  everyday 
use. 

Before  introducing  the  individual  members  of  the  panel,  I  wish 
to  make  a  plea  to  you  as  chairman  and  to  the  whole  subcommittee. 

I  am  sure  that  you  and  your  staff  have  watched  the  slow  but 
steady  progress  of  the  FOIA  amendments  in  the  Senate  and  are 
thoroughly  familiar  with  the  letter  and  the  intent  of  S.  774  and  the 
sections  specifically  in  which  we  are  interested. 

Likewise,  I  am  sure  that  with  the  1977-78  report  and  the  1981 
hearings  of  FOIA  and  your  intimate  knowledge  of  the  subject,  you 
already  have  a  pretty  good  idea  of  how  you  would  prefer  to  see  leg- 
islation evolve.  I  assume  that  would  probably  be  along  the  lines  of 
H.R.  1247. 

Therefore  my  plea  is  that  you  move  legislation  through  the 
House  of  Representatives  as  quickly  as  possible.  The  need  is  there. 
You  have  an  understanding  of  what  should  be  done.  A  bill  has 
passed  the  Senate  without  dissent.  There  is  fairly  broad  agreement 
on  the  business  provisions  and  little  legislative  time  remains  in  the 
98th  Congress. 

In  other  words,  we  seek  and  ask  for  deliberate  haste  in  moving 
legislation  through  the  House  of  Representatives. 

Now  the  panel.  First  will  be  Burt  Braverman  with  whom  you  are 
well  familiar.  We  are  going  to  change  the  batting  order  a  little  bit 
from  what  you  had  outlined. 

Second  will  be  Mr.  deLima  from  Polaroid;  third.  Dr.  Ralph  Engel 
from  the  Chemical  Specialties  Manufacturers  Association,  and 
fourth,  will  be  Tom  Susman. 

Thank  you  very  much. 

[The  prepared  statement  of  Mr.  Patterson  follows:] 
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STATEMENT  OF 

RICHARD  M.  PATTERSON 

GOVERNMENT  RELATIONS  MANAGER 

DOW  CHEMICAL  U.S.A. 

I  am  Richard  M.  Patterson,  Government  Relations  Manager 
for  Dow  Chemical  U.S.A.   I  am  appearing  today  as  Chairman 
of  a  coalition  of  business  associations  and  private  companies 
that  for  the  past  five  years  has  been  seeking  procedural 
changes  in  the  Freedom  of  Information  Act.   The  coalition 
represents  a  wide  range  of  industries  and  company  sizes. 
The  common  goal  is  to  obtain  legislation  that  would  give 
parity  for  the  submitters  and  requesters  of  confidential 
business  information  under  the  Freedom  of  Information 
Act. 

The  proposed  changes  relate  to  notice  to  and  rights  of 
submitters  of  confidential  business  information.   These 
proposed  changes,  if  enacted  into  law,  essentially  would 
accord  the  submitter  of  confidential  business  information 
the  same  rights  at  agency  and  judicial  levels  as  are  now 
possessed  by  the  requesters  of  confidential  business 
information.   Most  of  the  proposed  business  related 
amendments  are  encompassed  in  the  Freedom  of  Information 
Amendments  Act  of  1984  -  S.  774  passed  by  the  Senate 
February  27,  1984  without  a  single  objection. 

The  strength  of  U.S.  industry  has  been  its  creativity 
and  innovation.   Some  new  ideas  are  patentable  and  thereby 
their  use  is  given  protection  under  the  patent  laws. 
On  the  other  hand,  some  innovations  are  proprietary  and 
must  be  protected  from  disclosure  to  competitors  because 
disclosure  would  give  competitors  an  undeserved  windfall. 
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Many  of  our  laws  and  regulations  require  the  disclosure 
of  much  proprietary  and/or  confidential  business  information 
to  government  agencies.   Few  laws  recognize  the  sensitivity 
of  certain  data  that  must  be  divulged  to  government  agencies. 
One  law  that  specifically  precludes  the  disclosure  of 
specific  confidential  information  is  The  Toxic  Substances 
Control  Act  which  protects  certain  confidential  data  from 
public  disclosure.   TSCA  is  the  exception  rather  than  rule 
and  most  laws  and  regulations  leave  the  questions  of  what 
is  confidential  business  information  and  whether  or  not 
to  disclose  it  to  a  requester  up  to  the  federal  agency. 
If  an  agency  receives  a  request  for  data  and  the  data 
has  been  designated  as  confidential  business  information 
by  the  submitter,  the  agency  may  decide  to  release  the 
data  anyway  and  may  or  may  not  notify  the  submitter  to 
give  him  an  opportunity  to  justify  his  claim  of  confi- 
dentiality.  If  the  submitter  i£  notified  that  confidential 
business  information  is  to  be  released,  and  the  submitter 
provides  data  to  the  agency  to  substantiate  the  claim 
of  confidentiality,  the  agency  can  reject  the  substantiation, 
release  the  data,  and  the  submitter,  essentially,  has  no 
practical  recourse.   If  on  the  other  hand,  the  agency 
agrees  that  the  submitted  data,  in  fact,  is  confidential 
business  information  and  notifies  the  requester  that  the 
data  will  not  be  released,  the  requester  can  seek  admini- 
strative and  judicial  remedies  with  the  latter  being 
a  powerful  tool:  de  novo  review. 
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The  coalition  mentioned  in  the  introduction  does  not 
seek  a  substantive  change  in  the  definition  of  what  con- 
fidential business  information  should  or  should  not  be 
released.   We'are  not  asking  for  a  change  in  the  so 
called  "(b)(4)"  exemption.   The  business  portions  of 
S.  774  -  Freedom  of  Information  Amendments  Act  of  1984 
clearly  demonstrates  that.   The  Coalition  merely  seeks 
parity  under  F.O.I. A.  with  the  requester  of  confidential 
business  information.   Specifically:  (1)  the  submitter 
must  be  notified  that  his  confidential  business  information 
has  been  requested  and  will  be  released  unless  the  submitter 
can  substantiate  his  claim  of  confidentiality  (2)  the 
submitter  will  have  a  reasonable  time  in  which  to  provide 
such  substantiation  (3)  if  an  agency  and  submitter  disagree 
on  the  confidential  business  information  claim,  the  requested 
data  will  not  be  released  while  the  agency  and  the  submitter 
try  to  iron  out  their  differences,  and  (4)  if  the  agency 
and  submitter  cannot  resolve  their  differences,  the 
confidential  business  information  will  not  be  released 
while  the  submitter  seeks  de  novo  review  of  the  confidential 
business  information  claim. 

The  Sections  3,  4  and  5  of  S.  774  contain  the  procedural 
changes  to  F.O.I. A.  that  the  Coalition  seeks.   We  urge 
you  to  promptly  consider  and  mark  up  legislation  as 
little  time  remains  in  the  98th  Congress. 
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Mr.  English.  Thank  you.  Mr.  Patterson,  I  might  make  a  comment 
at  this  point.  I  think  you  alluded  to  it.  It  is  true  we  do  have  very 
few  days  left  in  this  session  from  a  legislative  standpoint. 

As  I  indicated  in  my  opening  statement,  unfortunately  it  appears 
that  the  business  section  is  one  of  the  less  controversial  areas. 

Ms.  Claybrook  may  disagree  with  me  on  that  when  it  comes  her 
turn  to  testify,  but  as  far  as  the  testimony  that  we  have  heard  last 
week,  that  seems  to  be  the  case.  Unfortunately  that  section  is  tied 
to  some  very  controversial  provisions. 

You  alluded  to  the  fact  that  there  was  no  opposition.  There  was 
no  dissent  in  the  Senate,  but  that  does  not  mean  that  there  was 
not  opposition,  and  that  has  surfaced,  I  think,  this  last  week.  So 
that  is  the  dilemma  somewhat  that  we  find  ourselves  in.  You  men- 
tioned, I  think,  it  took  the  Senate  2  years  to  get  to  that  point.  We 
have  got  about  2  or  3  months  where  they  had  2  years. 

That  gives  us  a  little  bit  of  a  problem  right  now. 

Mr.  Patterson.  Mr.  English,  I  understand  the  problem.  All  v/e 
can  ask  is  that  you  do  the  best  you  can. 

Mr.  English.  We  are  going  to  do  the  best  we  can.  We  sure  will. 

Thank  you,  Mr.  Patterson. 

Mr.  Braverman. 

STATEMENT  OF  BURT  BRAVERMAN,  COLE,  RAYWID  & 
BRAVERMAN,  WASHINGTON,  DC 

Mr.  Braverman.  Mr.  Chairman  and  members  of  the  subcommit- 
tee; I  am  a  lawyer  in  Washington,  DC,  and  have  been  active  in  this 
area  for  more  than  a  decade. 

My  experience  comes  from  representing  a  number  of  companies 
who  have  had  problems  dealing  with  certain  Federal  agencies  re- 
garding confidential  business  information  that  they  have  submitted 
to  those  agencies,  which  in  some  instances  has  been  threatened 
with  release  under  the  Freedom  of  Information  Act.  I  hope  that  I 
can  share  with  you  some  of  that  experience  today. 

I  have  filed  a  written  statement  with  the  subcommittee  but  with 
your  permission,  I  am  going  to  depart  from  that  statement. 

Mr.  English.  Without  objection,  all  the  written  statements  will 
be  made  a  part  of  the  record.  I  hope  all  of  the  witnesses  will  feel 
free  to  summarize  their  testimony. 

Mr.  Braverman.  The  bill  that  we  are  addressing,  S.  774,  as  you 
know,  relates  to  procedural  reforms  for  the  Freedom  of  Informa- 
tion Act.  One  thing  that  needs  to  be  emphasized  is  that  none  of  us 
here  today  seeks  to  persuade  this  committee  of  the  need  for  propri- 
ety of  substantive  amendments  to  the  Freedom  of  Information  Act. 

As  you  are  aware,  that  has  been  an  issue  of  controversy  over  the 
years.  It  is  today.  It  may  continue  to  be.  When  that  issue  has  been 
addressed  in  the  past,  some  quarters  have  said  that  what  was 
needed  first  was  an  attempt  to  "fine  tune"  the  act,  to  address  the 
problems  through  needed  procedural  reforms  rather  than  tamper- 
ing with  the  substantive  provisions  of  the  act.  There  are  certainly 
persons  who  would  differ  but,  as  we  sit  here  today,  we  are  asking 
you  to  consider  only  procedural  reforms  and  I  will  limit  my  re- 
marks to  that  proposal. 
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But,  to  understand  the  need  for  procedural  reform,  the  commit- 
tee should  first  focus  on  the  development  of  substantive  law  in  this 
area  over  the  last  decade. 

As  the  committee  knows,  when  the  act  was  passed  in  1966,  it  pro- 
vided for  certain  exceptions  to  the  mandatory  disclosure  require- 
ment. One  of  those,  exemption  4,  stated  that  confidential  commer- 
cial or  financial  information  and  trade  secrets  were  exempt  from 
the  mandatory  disclosure  requirement  of  the  act. 

In  the  early  years,  courts  rendered  a  hospitable  interpretation  to 
that  standard.  By  that  I  mean  that  much  of  the  confidential  busi- 
ness information  that  was  submitted  to  Federal  agencies  was 
indeed  protected,  and  it  was  protected  by  agencies  that  construed 
that  provision.  It  was  protected  when  necessary  by  courts  on 
review  of  agency  decisions.  Those  courts  and  those  agencies  relied 
upon  provisions  in  the  legislative  history  of  the  act,  which  they  at 
that  time  construed  as  indicating  an  intent  by  Congress  to  protect 
confidential  business  information,  and  to  respect  the  rights  of  sub- 
mitters of  confidential  business  information. 

Beginning  in  1974,  however,  with  a  decision  that  has  gained 
some  notoriety.  National  Parks  and  Conservation  Association  v. 
Morton,  courts  began  to  apply  a  new  standard.  I  won't  go  into  the 
details  of  that  case,  but  suffice  it  to  say  that  courts  discarded  the 
prior  standard  of  "customarily  treated  as  confidential"  and,  in- 
stead, applied  a  standard  which  looked  to  the  question  of  whether 
or  not  disclosure  would  cause  "substantial  competitive  injury"  to 
the  submitter  of  the  information.  The  effect  of  this  change  in  the 
law,  or  change  in  the  construction  of  the  law,  was  to  make  the  pro- 
tection available  under  exemption  4  considerably  more  narrow,  and 
to  make  the  burden  of  demonstrating  a  case  under  exemption  4 
considerably  more  difficult. 

The  National  Parks  test  was  widely  accepted  by  the  courts  over 
the  next  10  years.  There  have  been  attempts  to  persuade  other 
courts  to  depart  from  it,  and  there  have  been  efforts  to  persuade 
Congress  to  overrule  it.  But,  as  we  sit  here  today,  the  National 
Parks  test  continues  to  be  widely  applied. 

In  1984,  some  10  years  after  the  D.C.  Circuit  issued  its  National 
Parks  opinion,  a  second  blow  to  the  protection  of  confidential  busi- 
ness information  under  exemption  4  was  struck  again  by  the  D.C. 
Circuit.  In  a  case  known  as  Public  Citizens  Health  Research  Group 
v.  Food  and  Drug  Administration,  the  court  addressed  the  question 
of  the  meaning  of  the  term  "trade  secrets,"  as  that  is  used  in  the 
FOIA. 

For  years,  some  40  years,  the  Restatement  of  Torts  definition  of 
trade  secrets  had  been  widely  applied  by  courts,  by  States  and  by 
Federal  agencies  in  addressing  the  question  of  trade  secrets  and 
confidential  business  information.  In  the  Public  Citizens  case,  how- 
ever, the  court  said  that  for  purposes  of  the  Freedom  of  Informa- 
tion Act,  a  more  narrow  definition  of  trade  secrets  should  apply.  It 
reached  back  to  a  1927  case  which  contained  a  significantly  differ- 
ent definition  of  trade  secret.  That  definition  had  received  almost 
no  mention  or  citation  in  cases  subsequent  to  that  time,  yet  was 
adopted  by  the  D.C.  Circuit  in  the  Public  Citizens  ciase. 

The  effect  of  the  D.C.  Circuit's  decisions,  both  in  defining  confi- 
dential business  information  in  the  National  Parks  case,  and  in  de- 
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fining  trade  secrets  in  the  Public  Citizens  case,  has  been  to  sub- 
stantially narrow  the  range  and  extent  of  protection  for  business 
information  under  exemption  4  of  the  Freedom  of  Information  Act. 

For  some  time,  it  had  been  hoped  that  a  case  would  reach  the 
Supreme  Court  in  which  these  issues  could  be  addressed,  and  in 
which  the  guidance  of  the  Supreme  Court  could  be  obtained.  In 
1979,  the  only  exemption  4  case  which  has  reached  the  Supreme 
Court,  Chrysler  Corporation  v.  Brown,  was  decided  by  the  Supreme 
Court  with  mixed  results.  On  the  one  hand,  the  Court  held  that  the 
exemptions  to  the  Freedom  of  Information  Act  are  permissive.  The 
exemptions  therefore  are  discretionary  in  nature,  and  would  allow 
an  agency  to  disclose  information  which  it  finds  to  be  exempt.  On 
the  other  hand,  the  Court  said  that  the  exercise  of  that  discretion 
is  subject  to  the  Trade  Secrets  Act,  and  that  that  act  limits  the  ex- 
ercise of  that  discretion  and  may  prevent  release  of  information. 
The  Court  also  held  that  submitters  had  a  right  of  action  to  obtain 
judicial  review,  but  only  under  the  Administrative  Procedures  Act, 
as  opposed  to  a  right  to  obtain  de  novo  review. 

Chrysler  was,  as  I  said,  a  mixed  bag.  There  was  some  good  for 
submitters  and  some  bad;  some  good  for  requesters  and  some  bad. 
Perhaps  the  most  significant  effect  of  Chrysler  was  that  it  did  not 
answer  many  of  the  questions  that  needed  to  be  addressed.  It  did 
not  speak  to  the  scope  of  exemption  4.  It  did  not  speak  to  the  scope 
of  the  Trade  Secrets  Act.  It  left  these  questions  for  further  lower 
court  treatment. 

As  we  sit  here  today,  the  courts  have  not  resolved  these  issues. 
There  is  still  debate  over  the  standard  of  review,  although  I  am 
aware  that  recently,  this  past  Thursday,  the  D.C.  Circuit  held  in  a 
case  that  has  been  pending  for  some  4  years,  that  submitters  are 
not  entitled  to  de  novo  review  and  may  obtain  judicial  review  only 
under  the  Administrative  Procedure  Act. 

What  this  does  is  to  leave  submitters  in  an  unenviable  position. 
Submitters — and  by  submitters  I  am  referring  basically  to  business 
submitters — continue  to  provide  thousands  and  thousands  of  pages 
of  documents  to  the  Government  every  year  and,  as  you  know  and 
I  know,  many  of  these  documents  contain  valuable  proprietary 
business  information.  Sometimes  it  is  submitted  pursuant  to  a  re- 
quirement, sometimes  voluntarily,  but  no  matter  how  you  cut  it, 
the  information  is  valuable  to  the  company,  but  valuable  often  only 
so  long  as  its  confidentiality  is  respected. 

With  what  I  perceive  to  have  been  the  erosion  of  substantive  pro- 
tection for  confidential  business  information  over  the  years,  the 
issue  of  procedural  protection  has  taken  on  added  significance.  For 
many  companies  that  submit  information  to  the  Government,  pro- 
cedural protection  has  become  what  might  be  considered  the  last 
line  of  defense  against  unauthorized  or  improvident  or  unlawful 
disclosure  of  this  business  information. 

I  would  therefore  like  to  turn  to  the  question  of  procedural  pro- 
tection, and  what  exists  and  what  doesn't  exist.  As  you  know,  the 
Freedom  of  Information  Act  has  very  detailed  provisions  regarding 
the  procedures  that  requesters  are  to  follow,  and  the  rights  that  re- 
questers are  to  enjoy.  It  sets  up  time  periods  with  which  agencies 
must  comply.  It  sets  up  appeal  procedures  from  adverse  decisions. 
It  establishes  a  right  to  judicial  review.  It  even  establishes  sane- 
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tions  against  administrative  officials  who  are  found  to  have  wrong- 
fully withheld  information. 

But  you  can  look  word  by  word  through  that  act  and  you  will  see 
nothing  about  the  rights  of  submitters. 

Of  course,  I  know  that  the  FOIA  was  intended  as  a  disclosure 
statute,  and  none  of  us  here  today  seeks  to  argue  with  the  policy 
judgment  of  Congress  in  enacting  the  FOIA,  or  seeks  to  weaken 
that  act  or  seeks  to  threaten  that  act.  But  there  are  very  important 
private  rights  that  are  reflected  in  the  exemptions  to  the  act  and 
that  are  affected  by  the  way  that  those  provisions  are  applied. 

Yet  despite  numerous  oversight  hearings,  and  despite  several 
amendments  to  the  act,  there  is  still  not  a  single  provision  in  that 
statute  to  safeguard  the  rights  of  a  company  that  submits  valuable 
information  to  a  Federal  agency.  And  if  you  look  to  the  agencies, 
you  are  not  going  to  find  much  there  either.  Some  agencies  have 
indeed  promulgated  regulations  to  govern  the  treatment  of  infor- 
mation that  has  been  furnished  by  submitters.  Other  agencies  have 
informal  policies  governing  the  treatment  of  that  information.  Still 
other  agencies  have  no  regulations,  no  policies,  no  guidelines,  and 
indeed  have  professed  that  they  really  don't  know  exactly  what  to 
do  with  submitters'  information. 

Information  has  generally  been  recognized  to  constitute  property. 
Trade  secrets  have  been  recognized  as  property  widely  among  the 
State  and  Federal  courts,  and  have  been  referred  to  as  property  by 
the  Supreme  Court.  Indeed,  Congress,  in  many  of  its  enactments, 
has  respected  the  property  rights  in  information.  It  thus  seems  in- 
disputable that  a  trade  secret  is  going  to  be  subject  to  release,  the 
value  of  that  property  may  be  destroyed. 

Given  the  fact  that  that  such  jeopardy  exists,  it  seems  indefensi- 
ble that  there  is  a  void  of  provisions,  either  statutory  or  regulatory, 
to  safeguard  against  the  improvident  or  unlawful  release  of  such 
information. 

I  am  not  questioning  the  good  intentions  of  some  Federal  agen- 
cies, though  I  might  question  the  good  intentions  of  others.  But  it 
seems  to  me  that  just  as  there  was  a  need  some  years  ago  to 
impose  statutory  standards  to  protect  the  rights  of  requesters,  so 
now  there  is  a  need  to  impose  statutory  standards  that  will  protect 
the  rights  of  submitters. 

Today  if  you  look  through  the  code  of  Federal  regulations,  you 
will  find  a  patchwork;  some  agencies  will  give  notice  to  a  submit- 
ter, and  yet  other  agencies  have  no  regulation,  practice  or  policy 
regarding  notice  to  submitters.  Similarly  some  agencies  will  afford 
a  submitter  a  right  to  object  to  release  of  information  before  its  dis- 
closure, and  yet  you  other  agencies  vary  substantially  from  that 
procedure.  Likewise,  some  agencies  will  stay  the  release  of  disclosa- 
ble  information  for  a  period  of  time  to  allow  a  submitter  to  go  to 
court  to  seek  an  injunction,  and  yet  other  agencies  will  not  do  so 
and  will  precipitously  release  information  in  such  a  way  as  to  pre- 
determine very  important  rights. 

I  find  no  warrant  for  this  kind  of  inconsistency  among  Federal 
regulations  which  address  important  property  rights  in  information 
and  in  trade  secrets.  I  see  no  excuse  in  terms  of  equity  or  fairness 
and,  indeed,  when  constitutionally  implicated  rights  of  property 
are  involved,  I  question  the  legality  of  it. 
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In  recognition  of  the  incomplete  and  inconsistent  procedural  pro- 
visions in  agency  regulations,  the  Department  of  Justice  has  in  fact 
urged  agencies  to  adopt  uniform  rules  governing  the  rights  of  sub- 
mitters. Some  might  argue  that  we  ought  not  to  tamper  with  the 
FOI,  that  we  ought  to  simply  allow  Federal  agencies  to  correct  the 
inadequacies  of  their  existing  regulations  and  to  fill  the  gaps  in 
protection  for  submitters'  rights.  But  indeed,  some  18  months  after 
the  Department  of  Justice  advised  Federal  agencies  to  adopt  sub- 
mitters' rights  regulations,  it  issued  a  report  which  found  that  very 
few  agencies  had  done  so.  Indeed,  at  the  time  of  its  resurvey  of 
some  50  Federal  agencies,  the  Department  of  Justice  was  virtually 
the  only  agency  that  had  heeded  its  advice  and  actually  promulgat- 
ed formal  regulations  concerning  submitters'  rights.  Others  said 
that  they  had  them  in  the  works;  others  said  that  they  were  study- 
ing it,  others  said  nothing. 

A  year  and  a  half  had  gone  by  and  yet  no  progress  had  been 
made.  It  thus  seems  to  me  that  what  is  needed  is  an  amendment, 
an  amendment  that  will  establish  certain  fundamental  submitters' 
rights.  I  am  not  talking  about  removing  all  discretion  from  the 
agencies  to  determine  certain  procedures  that  might  better  fit  their 
agency  than  another,  but  I  am  suggesting  a  statutory  amendment 
that  will  set  certain  imperatives,  such  as  the  right  to  notice,  the 
right  to  object,  and  the  right  to  seek  judicial  review  on  the  same 
terms  that  requesters  are  allowed  under  the  act.  Further,  I  am 
seeking  a  statute  that  will  give  guidance  to  Federal  agencies  as  to 
how  to  implement  those  submitters'  procedures. 

S.  774  does  just  that.  S.  774  would  provide  for  notice,  but  at  the 
same  time  incorporate  certain  exceptions  that  commend  it.  We  do 
not  endorse  a  blanket  notice  provision.  Rather  we  endorse  a  rea- 
sonable compromise  between  notice  to  submitters  on  the  one  hand, 
and  measures  of  economy  on  the  other  that  would  permit  agencies 
to  dispense  with  notice  in  certain  limited  and  specified  situations. 

S.  774  also  would  afford  submitters  the  right  to  object.  It  estab- 
lishes a  time  period  of  10  working  days  within  which  those  objec- 
tions can  be  submitted.  While  many  agencies  follow  this  procedure 
at  the  current  time,  many  do  not.  Many  allow  only  5  days  to  object, 
and  some  don't  allow  more  than  1  day.  S.  774  would  strike  a  rea- 
sonable balance  to  allow  submitter  participation  in  the  decisional 
process,  to  allow  the  agency  to  benefit  from  the  views  of  the  sub- 
mitter, and  yet  it  would  not  in  any  way  unreasonably  delay  the 
final  decision  on  a  disclosure  request  under  the  FOIA. 

S.  774  would  also  establish  rights  of  judicial  review,  and  it  would 
do  so  on  a  de  novo  basis.  There  has  been  considerable  debate  as  to 
whether  or  not  review  should  be  de  novo  or  rather  limited  to 
review  of  the  agency  record.  I  submit  that  the  review  available  to 
the  submitters  must  be  on  a  de  novo  basis,  for  otherwise  it  will  be 
impossible  to  comply  with  the  time  restraints  that  the  FOIA  pres- 
ently imposes.  Let  me  explain. 

A  goal  of  the  FOIA  is  prompt  disclosure.  Because  the  act  speci- 
fies time  periods  within  which  the  agency  must  make  a  decision  on 
a  disclosure  request,  that  by  definition  has  the  effect  of  curtailing; 
the  ability  of  a  submitter  to  develop  an  agency  record.  Consequent- 
ly, as  we  have  found  over  the  years,  in  most  cases  that  go  to  court 
following  an  agency  decision  to  disclose  information,  the  agency 
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record  is  inadequate.  It  has  to  be  because  the  submitter  has  not 
had  ample  time  to  compile  its  case  and  to  submit  it  to  the  agency. 

In  resolving  this  problem,  the  worst  alternative  would  be  to 
extend  the  period  for  the  administrative  process,  and  so  to  delay 
processing  the  majority  of  FOIA  requests.  The  better  solution 
would  be  to  afford  a  right  of  de  novo  review,  to  continue  to  have  a 
streamlined  agency  process,  but  to  allow  those  few  submitters  who 
are  pressed  to  go  to  court  to  prevent  disclosure  to  have  full  access 
to  that  court,  and  to  have  full  opportunity  to  develop  a  record  in 
support  of  their  claims  of  nondisclosabilty. 

While  endorse  virtually  all  of  the  business  submitter  provisions 
of  S.  774,  there  is  one  exception.  S.  774  would  add  a  new  feature  to 
the  act  which  would  allow  a  court  to  impose  an  award  of  attorney's 
fees  against  a  submitter  either  in  a  case  brought  by  the  submitter 
to  block  disclosure  of  documents,  or  in  a  case  brought  by  the  re- 
quester to  compel  disclosure  in  which  the  submitter  was  made  a 
party  defendant.  My  review  finds  that  this  proposal  is  unprecedent- 
ed. 

If  you  scrutinize  statutes  in  which  attorneys's  fees  have  been  au- 
thorized against  a  civil  litigant,  you  will  find  that  in  virtually  all  of 
those  statutes,  the  party  against  whom  those  attorney's  fees  will  be 
imposed  has  been  found  to  have  done  something  wrong.  They  have 
discriminated.  They  have  engaged  in  an  abuse  of  process.  They 
have  criminally  misused  the  mails  or  the  wires. 

In  this  case,  the  submitter  has  done  nothing  other  than  to 
submit  confidential  business  information  to  the  Government  and, 
upon  threat  of  disclosure,  to  seek  to  vindicate  its  rights  in  those 
documents.  To  impose  attorney's  fees,  or  the  threat  of  an  award  of 
attorney's  fees,  can  only  inhibit  the  exercise  of  the  very  procedural 
rights  that  S.  774  seeks  to  give  to  submitters.  In  particular,  to 
impose  attorney's  fees  can  only  inhibit  submitters  from  seeking  to 
exercise  the  right  to  de  novo  judicial  review  which  S.  774  would  es- 
tablish. For  this  reason,  although  we  endorse  and  support  S.  774's 
business  provisions,  we  specifically  take  issue  with  the  attorney's 
fee  proposal. 

The  need  for  business  procedures  has  been  widely  recognized. 
While  there  has  been  great  controversy  on  the  subject  of  substan- 
tive reform  of  the  FOIA,  there  has  been  quite  universal  agreement 
that  business  procedures  are  indeed  necessary,  are  fair,  are  sensi- 
ble and,  I  must  submit  are  long  overdue.  We  endorse  and  support 
S.  774,  and  we  urge  you  to  do  so. 

Thank  you. 

[The  prepared  statement  of  Mr.  Braverman  follows:] 


291 


STATEMENT  OF  BURT  A.  BRAVERMAN 
ON  BEHALF  OF  THE  BUSINESS  COALITION  ON  FOIA  REFORM 


BEFORE  THE  SUBCOMMITTEE  ON  GOVERNMENT  INFORMATION,  JUSTICE 
AND  AGRICULTURE  OF  THE  HOUSE  COMMITTEE  ON  GOVERNMENT  OPERATIONS 

May  30,  1984 

I  am  Burt  A.  Braverman,  an  attorney  and  member  of  the 
firm  of  Cole,  Raywid  &  Braverman.   I  am  appearing  before  the  Sub- 
committee on  behalf  of  the  Business  Coalition  On  FOIA  Reform  to 
testify  concerning  the  business  procedures  provisions  of  S.774, 
The  Freedom  of  Information  Reform  Act. 

I.    PRELIMINARY  REMARKS 

My  testimony  today  deals  with  the  compelling  need  for 
amendment  of  the  Freedom  of  Information  ActV  to  statutorily  es- 
tablish basic  procedural  rights  for  persons  who  submit  trade 
secrets  and  confidential  commercial,  financial  or  research  infor- 
mation to  the  federal  government.   My  testimony  is  based  on  the 
experience  and  knowledge  which  I  have  gained  in  representing 
businesses  over  the  past  decade  in  judicial  and  administrative 
proceedings  brought  to  prevent  federal  agencies  from  improperly 
disclosing  confidential  business  records  pursuant  to  the  FOIA, 
and  in  counseling  those  businesses  on  a  continuing  basis  on  how 
to  safeguard  such  information. 


1/    5  U.S.C.  §552  ("FOIA") . 
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Since  enactment  of  the  FOIA,  one  of  the  Act's  most  con- 
troversial aspects  has  been  its  treatment  of  confidential  busi- 
ness information.   The  controversy  has  been  focused  on  two 
fronts:  first,  whether  and  to  what  extent  the  trade  secret 
exemption  of  the  FOIA  V  protects  such  information  from 
disclosure;  and  second,  whether  and  to  what  extent  submitters  of 
assertedly  confidential  commercial  information  should  be  afforded 
procedural  rights  comparable  to  those  which  requesters  enjoy 
under  the  Act. 

I  have  appeared  previously  before  your  Subcommittee  to 
testify  on  both  of  these  issues.   Then,  as  now,  the  issue  of 
whether  the  Act  should  be  amended  to  increase  the  substantive 
protection  of  trade  secrets  and  confidential  business  information 
has  engendered  substantial  controversy.   That  issue  is  not 
presently  before  this  Committee  and,  therefore,  I  do  not  address 
it. 

In  contrast,  then  as  now,  the  question  of  whether  to 
amend  the  FOIA  to  establish  basic  procedural  rights  for 
submitters  of  confidential  business  information,  and  to  unify  the 


2/        5  U.S.C.  §552(b){4)  ("Exemption  4").   Exemption  4  provides 
that  the  mandatory  disclosure  requirement  of  the  FOIA  shall 
not  apply  to  trade  secrets  or  to  confidential  commercial  or 
financial  information. 
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patchwork  of  existing  agency  procedures,  has  been  relatively 
uncontroversial .   For  reasons  ranging  from  fairness  and  equity, 
to  "what  harm  can  it  do",  to  the  fundamental  constitutional 
underpinnings  of  such  concepts,  enactment  of  business  procedures 
has  been  viewed  by  most  as  a  necessary  and  appropriate 
enhancement  to  the  existing  framework  of  the  FOIA. 

Unfortunately,  since  I  first  appeared  before  your  Sub- 
committee, a  number  of  years  have  come  and  gone  with  no  proce- 
dural reform.   While  it  is  difficult  to  assess  the  overall 
consequences  of  the  failure  to  enact  such  reform, ^7  we  are  aware 
that  the  absence  of  such  procedures  has  resulted  in  a  number  of 
reported  incidents,  and  I  suspect  substantially  more  unreported 
occurrences  ,4^/  in  which  confidential  business  information  was 


2/    See ,  e.g .  ,  Casey,  Marthisen  and  Moss,  The  Economic  Impact  of 
the  Freedom  of  Information  Act,  12  A.I.P.L.A.  J.  76,  95 
( 1984 )  (hereinafter  "Casey,  Ma'rthisen  &  Moss").   In  that 
article,  the  authors,  three  economists,  conclude  that  "the 
Freedom  of  Information  Act  is   damaging  the  entrepreneurial 
process  by  the  rapid  dissemination  of  circumstantially  rel- 
evant business  information." 

4^/   It  is  probable  that  in  many  cases  businesses  do  not  publi- 
cize instances  in  which  trade  secrets  are  disclosed,  and  the 
reasons  are  obvious.   First,  given  the  lack  of  submitter 
notice,  the  business  may  not  be  aware  that  disclosure  has 
taken  place.   Second,  a  single  unreported  incident  of  trade 
secret  disclosure  may  be  aggravated  if  the  incident  is 
widely  reported,  making  competitors  aware  of  an  opportunity 
to  obtain  the  data.   See  O'Reilly,  Trade  Secrets;  Asleep  At 
The  Switch?,  12  A.I.P.L.A.  J.  13,  29-30  (1984). 
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disclosed  by  federal  agencies  without  first  giving  submitters 
notice  or  affording  them  the  opportunity  to  object  to  the 
threatened  release  of  their  documents. 5^/   Of  course,  the  mere 
existence  of  statutorily  prescribed  procedures  would  not  neces- 
sarily have  enabled  all  of  those  companies  to  prevent  the 
disclosure  of  their  information,  but  there  is  little  doubt  in  my 
mind  that  the  results  in  a  substantial  number  of  those  cases 
would  have  been  considerably  different  if  such  procedures  had 
been  in  place.   Of  equal  significance,  even  in  those  cases  in 
which  the  information  would  ultimately  have  been  determined  to  be 
disclosable,  I  am  confident  that  the  affected  businesses  would 
have  come  away  with  the  feeling  that  they  had  been  afforded 
fundamental  due  process  and  with  the  perception  that  the  govern- 
ment could  be  relied  on  to  treat  future  submissions  of  confi- 
dential information  fairly. 

There  is  today  simply  no  good  reason  to  further 
forestall  this  necessary  reform.   While  controversy  may  still 
enshroud  other  proposals  to  amend  unrelated  aspects  of  the  FOIA, 
enactment  of  the  business  procedures  provisions  of  S.774  should 
not  be  delayed.   It  is  an  idea  whose  time  has  come. 


5/        See  Casey,  Marthisen  &  Moss,  supra  note  3,  at  79-82. 
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In  the  testimony  that  follows,  I  will  outline  for  the 
Subcommittee  the  events  which  have  led  to  the  need  for  a  business 
procedures  amendment,  starting  with  the  erosion  of  substantive 
trade  secret  protection  under  the  FOIA,  paralleled  by  the  absence 
of  legislatively  or  judicially  prescribed  procedures  which  would 
adequately  protect  submitters'  rights,  and  culminating  in  the 
patchwork  of  inconsistent  and  inadequate  agency  regulations  which 
have  developed  over  the  years.   Finally,  I  shall  cover  the  types 
of  procedures  which  the  Business  Coalition  believes  should  be 
embodied  in  an  amendment  to  the  FOIA  and  will  explain  why,  sub- 
ject to  minor  modifications,  the  Coalition  endorses  the  enactment 
of  the  business  procedures  provisions  of  S.774. 

II.   HISTORICAL  PERSPECTIVE 

When  Congress  enacted  the  FOIA  in  1966,  Exemption  4  was 
included  in  order  to  serve  a  definite  protective  purpose  with 
respect  to  trade  secrets  and  confidential  business  information.6^/ 


%/        See  S.Rep.  No,  813,  89th  Cong.,  1st  Sess.  3  (1965)  (FOIA 
exemptions  intended  "to  protect  certain  .  .  .  important 
rights  of  privacy");  H.R.Rep.  No.  1497,  89th  Cong.,  2d  Sess. 
6  (1966)  (exemptions  "strike  a  balance"  between  "[t]he  right 
of  the  individual  to  be  able  to  find  out  how  his  government 
is  operating  .  .  .  and  his  right  to  confide  in  his  govern- 
ment").  See  also  Hearings  on  Admin.  Procedure  Act  Before 
The  Subcomm.  On  Admin.  Practice  And  Procedure  Of  the  Sen. 
Comm.  On  The  Judiciary,  88th  Cong.,  1st  Sess.  173,  199 
(1963). 
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Initially,  the  Exemption  was  applied  by  the  courts  with  suffi- 
cient breadth  to  protect  most  forms  of  trade  secret  and  confi- 
dential business  information  which  were  submitted  to  federal 
agencies. 2/   However,  in  the  early  1970 's  courts  began  to  con- 
strue Exemption  4  more  narrowly  so  as  to  sharply  restrict  the 
extent  of  protection  which  the  Exemption  would  afford  to   confi- 
dential business  information  which  was  submitted  to  the  govern- 
ment. 

The  erosion  of  protection  for  business  information 
under  the  FOIA  began  with  the  decision  of  the  U.S.  Court  of 
Appeals  for  the  District  of  Columbia  Circuit  in  National  Parks 
and  Conservation  Association  v.  Morton.^/   There,  the  Court  of 
Appeals  abandoned  its  prior  criterion  for  protection  under 
Exemption  4  —  whether  information  had  customarily  been  treated 
as  confidential  and  objectively  was  of  a  confidential  nature  — 
and  interposed  a  new  and  substantially  more  rigorous  test.   Under 


!_/        See ,  e.g .  ,  Petkas  v.  Staats,  364  F.Supp.  680,  684  (D.D.C. 
1973),  rev'd  and  remanded,  501  F.2d  887  (D.C.Cir.  1974) 
(customarily  confidential  information  would  not  be  dis- 
closed); Sterling  Drug,  Inc.  v.  FTC,  450  F.2d  698,  709 
(D.C.Cir.  1971)  (same);  Firestone  Tire  and  Rubber  Co.  v. 
Coleman,  432  F.Supp.  1354,  1368  (N.D.  Ohio  1976)  (where 
government  had  promised  confidential  treatment,  business 
information  would  not  be  disclosed). 

8/    498  F.2d  765  (D.C.Cir.  1974). 
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that  test,  information  would  be  deemed  to  be  eligible  for 
protection  under  Exemption  4  only,  inter  alia ,  if  it  were  shown 
that  disclosure  would  be  "likely  ...  to  cause  substantial  harm 
to  the  competitive  position  of  the  person  from  whom  the  informa- 
tion was  obtained.  "9^/   National  Parks  made  it  considerably  more 
difficult  (and  burdensome)  to  show  that  business  records  were 
entitled  to  protection  under  Exemption  4  and,  as  applied  by  the 
D.C.  Circuit  and  other  courts  over  the  following  ten  years, 
substantially  reduced  the  extent  to  which  courts  and  agencies 
alike  would  withhold  confidential  business  information  from 
disclosure  under  the  FOIA. 

In  1984,  the  D.C.  Circuit  struck  still  another  blow  to 
the  protection  of  confidential  business  information  under  the 
FOIA.   In  Public  Citizen  Health  Research  Group  v.  Food  &  Drug 
Admin  is tration,10/the  Court  of  Appeals  tossed  aside  the  widely 
accepted  Restatement  of  Torts  definition  of  trade  secretsll/  and 
held  that,  as  used  in  Exemption  4,  a  different  and  more  restric- 
tive definition  of  the  term  trade  secrets  should  be  applied.   The 
standard  adopted  by  the  D.C.  Circuit  ignored  nearly  universal 


9/  16.  at  770  (footnote  omitted). 
^/  704  F.2d  1280  (D.C.Cir.  1983). 
11/  Restatement  of  Torts  §757,  comment  (b)(1939) 
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adherence  over  the  past  forty  years  to  the  Restatement  definition 
and,  by  instating  this  considerably  more  limited  standard, 
ventured  into  the  prohibited  area  of  judicial  legislation. 12/ 
The  D.C.  Circuit's  opinion  presumably  also  portends  limits  on  the 
protection  afforded  by  the  Trade  Secrets  Act, 13/  another  statute 
previously  relied  upon  by  submitters  of  confidential  business 
documents  in  conjunction  with  Exemption  4  to  protect  such  mate- 
rials. 

During  the  course  of  this  metamorphic  decade,  there  had 
been  hope  that  many  of  these  issues  relating  to  the  substantive 
reach  of  Exemption  4  and  the  Trade  Secrets  Act  would  have  been 
resolved  by  the  United  States  Supreme  Court.   In  Chrysler  Corp. 
v.  Brown ,j^/  the  only  case  to  reach  the  Court  in  which  these 
questions  were  raised,  the  Supreme  Court  held  that  the  Trade 
Secrets  Act  prohibits  agency  release  of  a  wide  range  of  business 
information  unless  disclosure  has  been  authorized  by  Congress;  it 
also  ruled  that  Exemption  4  of  the  FOIA  is  "permissive"  in  nature 


12/   See  Braverman  &  Chetwynd,  Court  Narrows  Exemption  4  Trade 
Secret  Definition,  6  Legal  Times  21  (June  6,  1983). 

13/   18  U.S.C.  §1905.   Section  1905  makes  it  unlawful  for  any 
agency  officer  or  employee  to  disclose  trade  secrets  or  a 
variety  of  confidential  business  information  unless 
disclosure  is  authorized  by  a  law  other  than  the  FOIA. 

14/   441  U.S.  281  (1979)  . 
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and  that,  therefore,  agencies  have  discretion  to  disclose 
information  falling  within  the  Exemption  unless  the  Trade  Secrets 
Act  or  some  other  law  curtails  such  discretion;  and  that,  because 
reverse  FOIA  actions  to  enjoin  agency  disclosure  of  business 
records  arise  under  the  Administrative  Procedure  Act,  judicial 
review  in  such  actions  "ordinarily"  will  not  be  6e^   novo.   How- 
ever, the  Court  declined  to  decide  several  of  the  issues 
presented  concerning  the  scope  of  substantive  protection  for 
business  records  under  the  FOIA,  including  (1)  the  scope  of 
Exemption  4,  (2)  the  status  of  the  Trade  Secrets  Act  under  the 
FOIA,  and  (3)  the  relationship,  i.e.,  the  "coextensivity"  of 
Exemption  4  and  the  Trade  Secrets  Act. 

This  evolution  in  judicial  interpretation  of  Exemption 
4  and  the  Trade  Secrets  Act  was  accompanied  by  a  metamorphosis  of 
another  kind.   Paralleling,  and  perhaps  as  a  result  of,  the 
courts'  narrowing  of  protection  for  business  information,  there 
has  been  a  profound  change  in  the  purposes  for  which  FOIA 
requests  are  being  made.   While  initially  intended  to  serve  as  a 
means  for  the  public  to  learn  more  about  its  government,  the  Act 
has  increasingly  become  a  vehicle  for  industrial  espionage  at 
public  expense. 15/  Given  the  wealth  of  business  information 


15/   In  1983,  the  Department  of  Justice  noted  an  increasing  vol- 
ume of  FOIA  requests  for  business  records,  citing  the 

[Footnote  Continued  Next  Page] 
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contained  in  agency  files,  this  development  is  hardly  surprising. 

The  information  submitted  by  the  private  sector  is 
staggering  both  in  amount  and  in  diversity.   Major  corporations 
each  submit  thousands  of  reports  and  documents  every  year  to  fed- 
eral agencies;  and  even  small  businesses  supply  the  government 
with  a  surprisingly  sizeable  number  of  documents. 16/  These  mate- 
rials contain  information  concerning  sales,  manufacturing  costs, 
technical  designs,  salaries  and  identities  of  key  personnel. 


[Footnote  Continued] 


Department  of  Education  and  the  State  Department  as  exam- 
ples.  4  FOIA  Update  1,  12  (Fall  1983).   FOIA  requests  at 
FDA,  which  are  filed  primarily  by  businesses,  have  risen 
steadily,  reaching  39,620  in  1983.   See  also  note  28  infra. 
The  editors  of  FORTUNE  magazine,  which  recently  carried  a 
cover  story  entitled  "How  To  Snoop  On  Your  Competitors", 
noted  that  "more  and  more  corporations  are  adopting 
intelligence-gathering  techniques  to  glean  sensitive  infor- 
mation about  their  competitors."  109  FORTUNE  4  (May  14, 
1984).   Among  the  techniques  recommended  in  the  article  was 
use  of  the  FOIA.  16,    at  32.   Executives  were  advised  that  if 
they  wished  to  inquire  "discreetly",  a  company  dedicated 
exclusively  to  that  tasic  was  at  their  disposal.   See  also 
"Double  Edge",  FORBES  47  (May  21,  1984). 

16/   In  a  statement  to  the  President's  Commission  on  Federal 
Paperwork,  one  company  estimated  that  it  prepared  27,000 
government  reports  and  forms  annually.   Statement  of  Richard 
D.  Wood,  Chairman  of  the  Board,  Eli  Lilly  Company,  before 
the  President's  Commission  on  Federal  Paperwork,  June  1, 
1976.  See  also  S.Rep,  No.  930,  96th  Cong.,  2d  Sess.  2-4 
(1980)  (discussing  extent  of  federal  government  business 
reporting  in  context  of  amendments  to  Federal  Reports  Act, 
P.L.  96-511,  94  Stat.  2814,  codified  at  44  U.S.C.  SS3501  et 
seq.  ) 
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financial  forecasts,  descriptions  of  manufacturing  processes, 
employment  practices  and  a  seemingly  endless  array  of  business 
matters.   Because  such  reports  are  often  submitted  on  a  recurring 
basis,  annually  and  even  monthly,  they  provide  extremely  current 
and  accurate  data  concerning  these  varied  aspects  of  the 
reporting  companies'  operations. 

The  business  value  of  such  privately  generated  informa- 
tion generally  depends  upon  its  continued  secrecy.   Consequently, 
such  information  traditionally  has  been  carefully  guarded  by 
businesses  and,  quite  understandably,  has  not  been  disclosed 
either  to  competitors  or  to  the  public.   Now,  however,  the  tables 
of  business  privacy  have  turned  as  a  result  of  the  novel  and 
unforeseen  uses  to  which  the  FOIA  is  being  put. 

Today,  the  FOIA  is  being  utilized  by  an  extremely 
diverse  group  as  a  means  of  obtaining  this  private  data.   Compet- 
itors, disgruntled  employees,  potential  and  existing  adverse 
litigants,  foreign  businesses  and  governments  and  a  wide  variety 
of  others  are  using  the  Act  to  obtain  information  concerning  pri- 
vate businesses  which,  but  for  the  FOIA,  would  not  be  available 
to  them. 17/  Yet,  for  the  price  of  a  postage  stamp,  such  persons 


17/   See  Hatch,  "At  Issue:  Too  Much  Freedom  Under  The  FOIA? 

Refinements  Are  Needed  To  Stop  Abuses."  69  A. B.A.J.  556,  557 
(May  1983);  Braverman,  Chrysler  Corp.  v.  Brown;  Protecting 

[Footnote  Continued  Next  Page] 
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can  now  acquire  such  data  from  federal  agencies,  largely  at 
public  expense. 

It  is  in  this  context  that  the  issue  of  submitters' 
rights,  i.e.,  business  procedures,  takes  on  special  significance. 
Although  the  FOIA  establishes  procedures  for  the  release  of 
information,  and  requires  federal  agencies  to  adopt  implementing 
regulations,  the  Act  establishes  no  procedures  governing 
submitters'  rights,  imposes  no  obligation  on  federal  agencies  to 
adopt  such  procedures,  and  furnishes  no  guidance  regarding  the 
substance  of  such  procedures.   Such  regulations,  to  the  extent 
they  have  been  adopted  by  agencies  to  date,  have  arisen  from  a 
variety  of  motivations,  ranging  from  agencies'  good  faith 
attempts  to  respond  to  submitters'  concerns,  to  belated  responses 
to  judicial  criticism  of  agencies'  disregard  of  submitters' 


[Footnote  Continued] 


Business  Secrets  in  the  '80's,  4  Corp.  L.  Rev.  23,  27-29 
(1981);  Schoor,  "Telling  Tales:  How  A  Law  Is  Being  Used  To 
Pry  Business  Secrets  From  Uncle  Sam's  Files,"  Wall  Street 
Journal,  May  9,  1977,  p.  1,  col.  6;  Lardner,  "Use,  Abuse  of 
Freedom  of  Information  Act,"  Washington  Post,  July  27,  1976, 
p.  A4;  Arnold,  "Who's  Fishing  In  Government  Files?",  Juris 
Doctor,  April  1976;  "Firms  Big  Customers  For  'Free 
Information'",  Industry  Week,  November  1976,  p.  34;  Note, 
Would  Macy's  Tell  Gimbel's;  Government  Controlled  Business 
Information  and  the  Freedom  of  Information  Act,  Forwards  and 
Backwards,  6  Loy.  U.L.  J.  594,  611  (1975);  O'Reilly, 
Government  Disclosure  of  Private  Secrets  Under  the  Freedom 
of  Information  Act,  30  Bus.  Law.  1125,  1134  (1975). 
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rights,  to  agencies'  efforts  to  avoid  what  they  perceive  to  be 
the  burden  of  affording  procedural  rights  to  submitters.   The 
result  is  that  the  Code  of  Federal  Regulations  contains  a 
patchwork  of  inconsistent,  incomplete  and  inadequate  procedures 
which  cannot  be  depended  upon  by  industry  to  safeguard  the 
fundamental  procedural  rights  which  they,  as  submitters  of  valu- 
able proprietary  information  to  government,  should  be  assured. 18/ 


III.  THE  FOIA  AND  EXISTING  AGENCY  PROCEDURES 

INADEQUATELY  PROTECT  THE  RIGHTS  OF  SUBMITTERS 
OF  CONFIDENTIAL  BUSINESS  INFORMATION. 


Trade  secrets  and  confidential  business  information, 
are  property  within  the  meaning  of  the  Fifth  Amendment.   The 
Supreme  Court  has  referred  to  trade  secrets  as  property, 19/  and 
has  construed  the  meaning  of  the  term  for  Fifth  Amendment 
purposes  in  its  broadest  sense. 20/   Many  states  treat  trade 
secrets  as  a  form  of  property .21/  and  a  number  of  courts  have 


18/   See  Braverman  &  Chetwynd,  Submitters  Beware;  The  Perils  Of 
FOIA  Implementing  Regulations,  12  A.I.P.L.A.  J.  (1984). 

19/   Kewanee  Oil  Co.  v.  Bicron  Corp.,  416  U.S.  470,  478  (1974) 

(referring  to  "the  kinds  of  intellectual  property  which  may 
make  up  the  subject  matter  of  trade  secrets"). 

20/   The  term  "property"  as  used  in  the  Fifth  Amendment  is  "not 
limited  by  a  few  rigid,  technical  forms."   Rather,  it 
denotes  "a  broad  range  of  interests  that  are  secured  by 
'existing  rules  or  understandings.'"   Perry  v.  Sinderman, 
408  U.S.  593,  601  (1972),  quoting  Board  of  Regents  v.  Roth, 
408  U.S.  564,  577  (1972)  . 

21/   See  12  BUSINESS  ORGANIZATIONS,  Milgrim,  TRADE  SECRETS  §1.01 
n.  15. 
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explicitly  recognized,  in  the  context  of  suits  to  prevent 
disclosure,  that  confidential  business  information  is  entitled  to 
constitutional  protection. 22/ 

A  taking  exists,  for  Fifth  Amendment  purposes,  when  a 
valuable  property  right  is  destroyed. 23/  in  the  case  of  most 
types  of  property,  the  value  is  destroyed  when  the  government 
acquires  it. 24/   m  the  case  of  confidential  information,  a 
taking  occurs  when  the  information  is  disclosed  to  the  public. ^5/ 
As  one  court  has  pointed  out,  when  documents  are  released  to  the 
public  under  the  FOIA, 


22/   Wearly  v.  FTC,  462  F.  Supp.  589,  594  (D.N.J.  1978),  rev'd  on 
other  grounds,  616  F.2d  662  (3d  Cir.  1980);  Zotos  Intern'l, 
Inc.  V.  Kennedy,  460  F.  Supp,  268,  273  (D.D.C.  1978); 
Monsanto  Co.  v.  Acting  Administrator,  EPA,  18  E.R.C.  2081 
(E.D.  Mo.,  April  19,  1983),  cert,  granted.  No.  83-196. 

23/   See  Goldblatt  v.  Town  of  Hempstead,  369  U.S.  590,  594 

(1962);  Lawson  v.  Steele,  152  U.S.  133  (1894);  Radioptics, 
Inc.  V.  United  States,  621  F.2d  1113,  1126  (Ct.Cl.  1980). 

24/   See  United  States  v.  General  Motors  Corp.,  323  U.S.  37  3,  378 
(1945)  ("The  deprivation  of  the  former  owner  rather  than  the 
accretion  of  a  right  or  interest  to  the  sovereign 
constitutes  the  taking.") 

25/   Ld.  See  also  Kewanee  Oil  Co.  v.  Bicron  Corp.,  416  U.S.  470, 
475  (1974)  ("The  subject  of  a  trade  secret  must  be  secret.  . 
.  .The  protection  accorded  the  trade  secret  holder  is 
against.  .  .  disclosure  or  unauthorized  use.  .  .  ");  Wearly 
V.  FTC,  462  F.  Supp.  at  600. 
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"to  the  extent  that  what  is  furnished  amounts 
to  proprietary  information,  the  supplying  of 
it  [to  the  public  under  the  FOIA]  obviously 
amounts  to  a  'taking'  by  destruction  of  the 
privilege,  and  the  taking  is  for  the  use  of 
the  private  requester,  thus  making  the 
process  one  of  taking  private  property  for 
private  use. "26/ 

Regardless  of  whether  disclosure  of  confidential  busi- 
ness information  takes  on  constitutional  dimensions,  it  is 
obviously  essential  that  a  submitter,  to  be  able  to  protect  what- 
ever rights  he  possesses  in  information,  be  permitted  to  assert 
his  claim  of  confidentiality  prior  to  release  of  his  information 
under  the  FOIA;  for  once  disclosure  has  occurred,  the  proprietary 
value  of  the  information  is  likely  to  be  irreparably  damaged. 
Yet,  even  today,  with  the  years  of  attention  that  this  issue  has 
received,  the  FOIA  still  fails  to  address  this  matter.  Thus, 
although  the  FOIA  sets  up  time  limits,  appeal  procedures,  judi- 
cial review  rights,  and  a  host  of  other  procedural  and  substan- 
tive safeguards  for  the  rights  of  requesters,  it  contains  no  com- 
parable procedural  protections  for  submitters  of  confidential 
business  documents. 

Nor  have  federal  agencies  exhibited  much  willingness, 
let  alone  commitment,  to  fill  this  legislative  void.   Over  the 


26/   Id.  at  600. 
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years,  a  few  agencies  have  fashioned  their  own  procedures 
governing  submitters'  rights.   Unfortunately,  these  efforts  have 
been  less  than  comprehensive  and  have  been  plagued  by 
inconsistencies.   For  example,  in  its  1982  survey  of  submitter 
notification  procedures,  the  U.S.  Department  of  Justice  found 
that,  although  some  agencies  contact  a  submitter  before  making  a 
disclosure  decision,  the  extent  of  submitter  participation  at 
such  agencies  varies  considerably  and  many  agencies  have  no 
regulations  "or  even  formal  guidelines  governing  .  .  .  notice  and 
comment  procedures. "27/ 

A  principal  culprit  among  agencies  which  exclude 
submitters  from  the  decisional  process  is  the  Food  and  Drug 
Administration,  which  largely  ignores  the  submitter  unless  FDA 
itself  decides  that  disclosability  of  the  requested  records  is 
uncertain. 2§/   FDA  has  acknowledged  that  this  policy  increases 


27/   U.S.  Department  of  Justice,  Office  of  Information  and  Priv- 
acy, "OIP  Survey:  Submitter  Notice  Practices",  3  FOIA  Update 
4  (June  1982)  . 

28/   See  21  C.F.R.  §20.45;  see  also  Federal  Register  Preamble  to 
FDA's  regulations,  39  Fed. Reg.  44602-642,  explaining  agency 
intent  in  the  respect  to  the  regulations  at  IMI  62-64  (1974) 
("Preamble").   Such  consultations  are  rare.   See  H.R.Rep. 
No.  1382,  Comm.  on  Gov't.  Operations,  25th  Report;  Freedom 
Of  Information  Act  Requests  For  Business  Data  And 
Reverse-FOIA  Law  Suits,  95th  Cong.,  2d  Sess.  29  n.  85 
(1978). 
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the  probability  of  inadvertent  release  of  confidential  business 
data,  but  claims  that  any  general  notification  procedure  would  be 
prohibitively  expensive  because  of  the  volume  of  FOIA  requests 
handled  by  the  agency.  29/ 

Despite  the  fact  that  the  Department  of  Justice,  which 
serves  as  the  lead  agency  in  formulating  FOIA  policy  and 
overseeeing  agency  compliance  with  the  Act,  advised  federal  agen- 
cies in  1982  to  develop  regulations  governing  submitter  rights, 
the  Department  found  some  eighteen  months  later  that  its  own 
regulations  were  the  only  new  rules  which  had  been  promulgated  in 
compliance  with  its  earlier  guidance . 30/   Following  a  1983 
survey,  the  Department  reported  that  only  two  agencies  indicated 
that  they  intended  to  adopt  new  regulations  or  procedures 
patterned  after  the  Department  of  Justice  recommendations; 


29/   FDA,  Organization  Planning  Branch,  Division  of  Management 

Systems  and  Policy,  "Final  Report:  FOI  Pre-disclosure  Noti- 
fication Study"  28  (1983).   FDA  handled  about  34,000  FOIA 
requests  in  1982,  43%  of  which  were  made  by  members  of  the 
industries  regulated  by  FDA,  and  more  than  80%  of  which  were 
made  by  industry,  service  companies  and  the  trade  press 
combined.  _Id.  at  6.   This  report  was  requested  by  various 
members  of  congressional  oversight  committees  in  reaction  to 
inadvertent  disclosures  by  FDA,  in  particular  an  incident  in 
July  1982  in  which  a  drug  manufacturer  discovered  that  por- 
tions of  a  New  Drug  Application  had  been  improperly  released 
to  a  competitor.   See  Washington  Post  A-11  (January  10, 
1982)  . 

30/   4  FOIA  Update  1,  12  (Fall  1983). 
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several  others  stated  that  they  had  "new  business  submitter 
notification  regulations  in  the  works";  and  several  others  said 
they  planned  "to  formalize  their  practices" . 31/  The  agencies 
which  did  not  have  submitter  notification  rules  in  place  included 
some  which  handle  very  significant  amounts  of  business  informa- 
tion —  most  notably  the  Department  of  Commerce  and  the  Depart- 
ment of  Transportation.   Unfortunately,  planned  regulations  and 
about-to-be-revised  procedures  are  of  little  assistance  or  solace 
to  the  business  submitter. 

Perhaps  in  recognition  of  these  circumstances,  there 
has  been  widespread  expression  of  concern  over  the  absence  of 
submitters'  rights  provisions  in  the  FOIA  and  implementing  agency 
regulations,  and  the  obvious  discrimination  which  this  practices 
against  submitters. 

As  noted  above,  the  Department  of  Justice  has  re- 
commended that  all  agencies  promulgate  regulations 
for  the  protection  of  submitters'  rights, 32/  and 
has  recently  promulgated  its  own  regulations 
establishing  such  rights  for  businesses  which 


21/  Id. 

32/   See  3  FOIA  Update  4  (June  1982) 
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submit  confidential  information  to  the  Department 
of  Justice . 33/ 

The  Supreme  Court,  in  Chrysler  Corp.  v.  Brown, 34/ 
acknowledged  that  public  access  under  the  FOIA 
conflicted  with  the  important  interest  in  business 
confidentiality ,25/  and  observed  that  in  dealing 
with  business  confidentiality  interests,  agencies 
must  take  into  account  "notions  of  fairness  and 
informed  administrative  decisionmaking. "36/ 

Courts  have  held  that  submitters  must  be  afforded 
due  process  before  disclosure  of  confidential 
information  takes  place.   One  court  has  held  that 
the  "rudiments  of  due  process"  require  that  a 
business  threatened  with  the  disclosure  of  propri- 
etary data  must  "have  the  means  of  engaging  in  a 
reasonably  focused  dialogue  with  the  agency  con- 
cerning the  major  issues  in  contention.  ...  An 


21/  49  Fed.  Reg.  12247  (Mar.  29,  1984). 

24/  441  U.S.  281  (1979) 

25/  Id.  at  316. 

36/  Id. 
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occasion  to  address  the  government's  position  and 
the  information  on  which  it  is  based  must  be  one 
of  its  elements. "37/ 

Many  legal  commentators  have  urged  the  adoption  of 
procedural  safeguards  for  submitters. 38/ 


37/   Zotos  International,  Inc.  v.  Kennedy,  460  Fed.Supp.  268,  276 
(D.D.C.  1978).   See  American  Sumatra  Tobacco  Corp.  v. 
S.E.C. ,  68  App.D.C.  77,  93  F.2d  236  (1937): 

"[I]t  is  fundamental  that  the  property  rights 
of  the  citizen  may  not  be  put  in  jeopardy  or 
destroyed  in  any  proceeding  before  an  admin- 
istrative board  without  notice,  hearing,  and 
judicial  review.  .  .  .  When  it  is  remembered 
that  Congress  in  express  words  recognized  the 
property  right  in  trade  secrets  and  in  infor- 
mation which  is  not  in  the  public  interest  to 
reveal  and  prohibited  their  disclosure,  it  is 
difficult  to  follow  an  argument  based  on  the 
theory  that  the  protection  of  this  property 
right  is  subject  to  the  unfettered  discretion 
of  the  Commission.  .  .  ."   Id.  at  239. 


38/   See,  e.g.  ,  Hatch,  "At  Issue:  Too  Much  Freedom  Under  The 

FOIA?   Refinements  Are  Needed  To  Stop  Abuses,"  69  A. B.A.J. 
556-57  (May  1983);  Morrison,  "At  Issue:  Too  Much  Freedom 
Under  The  FOIA?   Don't  Fix  What  Isn't  Broken,"  69  A. B.A.J. 
557-58  (May  1983)  (presenting  a  view  opposite  to  that  of 
Senator  Hatch,  but  conceding  that  "[t]here  is  no  real 
objection  to  having  procedures  under  which  businesses  have 
an  opportunity  to  contest  proposed  agency  disclosures  of 
truly  sensitive  information");  O'Reilly,  Regaining  A 
Confidence:   Protection  Of  Business  Confidential  Data 
Through  Reform  Of  The  Freedom  Of  Information  Act,  34 
Ad. L. Rev.  26  3  (Spring  1982);  Note,  Protecting  Business 
Information  From  Federal  Agency  Disclosure  After  Chrysler 
Corp.  V.  Brown,  80  Col. L. Rev.  109  (1980);  Note,  A  Procedural 
Framework  for  the  Disclosure  of  Business  Records  Under  the 

[Footnote  Continued  Next  Page] 
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Congress  has  specifically  provided,  in  recent  leg- 
islation dealing  with  particularly  sensitive  busi- 
ness information,  for  notice  to  submitters  when 
disclosure  is  contemplated. 39/ 

Recent  legislative  proposals  for  FOIA  amendment 
have  agreed  that  procedural  rights  for  the 
submitter  should  be  included. 40/ 


[Footnote  Continued] 


Freedom  of  Information  Act,  90  Yale  L.J.  400,  427  (1980); 
Note,  Chrysler  Corp.  v.  Brown;   Seeking  A  Formula  for 
Responsible  Disclosure  Under  the  FOIA,  29  Cath.  U.L.  Rev. 
159  (1979);   Koch  &  Rubin,  A  Proposal  for  a  Comprehensive 
Restructuring  of  the  Public  Information  System,  1979  Duke 
L.J.  1  (1979);  Patten  &  Weinstein,  Disclosure  of  Business 
Secrets  Under  the  Freedom  of  Information  Act,  29  Admin.  L. 
Rev.  193  (1977);  Note,  Would  Macy's  Tell  Gimbel's: 
Government-Controlled  Business  Information  and  the  Freedom 
of  Information  Act,  Forwards  and  Backwards,  6  Loy.  U.  iT. 
Rev.  564  (1975). 

29/   See  15  U.S.C.  S57b-2(c)(2)  (1980)  (Federal  Trade  Commission 
Improvement  Act);  15  U.S.C.  §2055(a)(5)  (1981)  (Consumer 
Product  Safety  Amendments  Act)  15  U.S.C.  §2613(c)  (1976) 
(Toxic  Substances  Control  Act);  7  U.S.C.  §136h(c)  (1972) 
(Federal  Insecticide,  Fungicide  &  Rodenticide  Act). 

40/   See,  e.g. ,   H.R.1247,  98th  Cong.,  1st  Sess.  (1983)  (Rep. 

English);  S.1730,  97th  Cong.,  1st  Sess.  (1981)  (Sen.  Hatch); 
S.1247,  97th  Cong.,  1st  Sess.  (1981)  (Sen.  Dole);  H.R.  3928, 
97th  Cong.,  1st  Sess.  (1981)  (Rep.  Horton,  Rep.  Erlenborn); 
H.R.  2021,  97th  Cong.,  1st  Sess.  (1981)  (Rep.  English); 
S.2397,  96th  Cong.,  1st  Sess.  (1979)  (Sen.  Dole). 
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The  Administrative  Conference  of  the  United  States 
has  recently  recommended  amendment  of  the  FOIA  to 
include  submitter  rights. 41/ 


IV.   CONGRESS  SHOULD  ENACT  BUSINESS 

PROCEDURES  AMENDMENTS  TO  THE  FOIA 


The  foregoing  review  reveals  a  gradual  erosion  over  the 
past  decade  of  substantive  protection  for  confidential  business 
information,  a  total  vacuum  of  statutory  procedures  to  protect 
submitters'  rights,  and  a  patchwork  of  administrative  regulations 
which  in  many  instances  fail  to  address  the  rights  of  submitters 
or  do  so  in  an  inconsistent  or  inadequate  manner.   This  sorry 
state  of  affairs  stands  in  contrast  to  the  careful  and 
conscientious  treatment  which  Congress  and  federal  agencies  have 
afforded  to  requesters  in  both  the  FOIA  itself  and  in  the 
statutorily  mandated  agency  implementing  regulations.   While 
there  has  been  much  said  in  prior  congressional  testimony,  in 
scholarly  articles,  and  in  court  cases  about  the  need  to  correct 
this  imbalance  and  to  safeguard  the  rights  of  submitters,  it  is 
now  time  to  translate  that  concern  into  legislative  action  by 
enacting  amendments  to  the  FOIA  which  will  statutorily  guarantee 


41/   1  C.F.R.  §305.82-1  (Administrative  Conference  of  the  United 
States) . 
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fundamental  procedural  rights  to  submitters  of  confidential 
business  information. 

As  outlined  below,  such  amendments  should  address  the 
fundamental  rights  of  submitters,  including:  (1)  a  submitter's 
right  to  notice  of  a  request  for  disclosure  of  assertedly  confi- 
dential business  information  prior  to  release;  (2)  an  adequate 
opportunity  to  submit  written  objections  to  such  disclosure;  (3) 
an  opportunity  to  seek  judicial  review  of  a  decision  to  disclose 
assertedly  confidential  business  information;  and  (4)  the  right 
to  obtain  such  judicial  review  on  terms  (i.e.,  jurisdiction, 
venue  and  scope  of  review)  comparable  to  that  afforded  by  the  Act 
to  requesters. 

A.    Formal  Notice  Requirement 

It  has  long  been  recognized  that  a  person  who  is  to  be 
adversely  affected  by  agency  action  is  entitled  to  prior  notice 
of  such  impending  harm,  particularly  where  the  person  may  be 
deprived  of  his  property.   This  principle  has  served  to  ensure 
against  ex   parte  government  actions  which  would  confiscate  or 
destroy  private  property,  or  even  those  actions  which  would  deny 
a  person  entitlements  to  benefits.   Thus,  whether  it  be  a  person 
whose  lands  are  to  be  confiscated,  a  business  which  is  to  be  sub- 
jected to  a  civil  penalty,  or  a  person  whose  employment  benefits 
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are  to  be  terminated,  both  Congress  and  the  courts  have  insisted 
on  adherence  by  federal  agencies  to  the  prior  notice  concept. 4^/ 

Neither  the  FOIA  nor  most  agency  implementing 
regulations  contain  a  requirement  that  a  submitter  be  notified  by 
an  agency  that  its  documents  are  to  be  disclosed.   In  view  of  the 
fact  that  disclosure  of  trade  secrets  and  confidential  business 
documents  often  will  irreparably  damage  the  proprietary  value  of 
such  information,  and  in  light  of  the  fact  that  such  information 
may  often  be  of  substantial  value,  the  absence  of  such  notice 
provisions  in  the  Act  and  in  agency  implementing  regulations  is 
indefensible,  both  legally  and  equitably. 

Nor  is  this  shortcoming  any  less  troublesome  where 
agencies  provide  such  notice  gratuitouslyAl/,  or  make  such  noti- 
fication discretionary_44/ ,  or  condition  the  giving  of  such  notice 


42/   See,  e.g. ,  Matthews  v.  Eldridge,  424  U.S.  319  (1976);  Goss 
V.  Lopez,  419  U.S.  565  (1975);  Perry  v.  Sinderman,  408  U.S. 
593  (1972);  Goldberg  v.  Kelly,  397  U.S.  254  (1970);  see  also 
Anno.,  "Supreme  Court's  Views  As  To  Propriety  ...  Of  Sum- 
mary Administrative  Deprivation  Of  Property  Interest,"  69 
L.Ed.  2d  1044  (1982) . 

43/   "Would  Macy's  Tell  Gimbel's",  supra,  note  38,  6  Loy.  U.L.J, 
at  610;  see,  e.g.  ,  4  FOIA  Update  12  (Fall  1983)  (FOIA  offi- 
cers at  Department  of  State  "consult  carefully"  with  busi- 
ness submitters  —  although  regulations  do  not  require  any 
consultation) . 

44/   See  3  FOIA  Update  4-5  (June  1982). 
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on  an  agency's  own  preliminary  views  regarding  the  disclosability 
of  the  document. 45/   The  fallacy  of  such  procedures  is  that 
agency  personnel  are  often  unaware  of  the  significance  of  infor- 
mation whose  disclosure  has  been  requested  and,  consequently,  may 
bypass  these  notice  procedures  where  the  information  at  issue  is 
actually  highly  proprietary.   As  courts, 46/  commentators ,47/  and 
even  agencies  themselves48/  have  observed,  agencies  frequently 
lack  the  special  knowledge  of  the  business  or  the  particular 
industry  to  determine  whether  disclosure  would  be  harmful;  and 
since  the  disclosure  of  even  mere  fragments  of  information  can 
often  have  significant  consequences,  competitive  and  otherwise, 
to  the  affected  business ,  49/  an  agency  may  simply  be  unaware  of 


45/   For  example,  the  EPA  provides  notice  of  an  FOIA  request  only 
if  it  believes  that  the  information  is  of  a  type  likely  to 
be  considered  confidential  by  the  business.   See  C.F.R. 
§§2.203  and  2 . 204 { d) ( 1 ) ( i ) .   See  also,  e.g.  ,  21  C.F.R. 
§20.27  FDA,  Preamble,  supra  note  28,  111162-64. 

46/   See ,  e.g.,  Westinghouse  Electric  Corp.  v.  Schlesinger,  542 
F.2d  at  1212-13. 

47/   See ,  e.g.  ,  O'Reilly,  supra  note  17,  30  Bus.  Lawyer  at  1134; 
Note,  Reverse-Freedom  of  Information  Act  Suits;  Confidential 
Information  in  Search  of  Protection,  70  Nw.U.L.Rev.  995, 
998-99  (1976). 

48/   See ,  e.g . ,  Senate  Comm.  on  the  Judiciary,  Subcomm.  on  Admin. 
Practice  and  Procedure,  Hearings  on  the  Business  Record 
Exemption  of  the  Fredom  of  Information  Act,  95th  Cong.,  1st 
Sess.  9  (Statement  of  Gerald  P.  Norton,  FTC)  (September  15, 
1977).   See  also  id.  at  3  (Statement  of  Michael  James,  EPA) 
(October  3,  1977). 

49/   Westinghouse  Electric  Corp.  v.  Schlesinger,  542  F.2d  at 

1213;  Note,  A  Review  Of  The  Fourth  Exemption  Of  The  Freedom 
Of  Information  Act,   9  Akron  L.Rev.  673,  683-84  (1976). 


40-194  0-85-21 
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the  presence  of  valuable  information  in  a  document  which  it  pro- 
poses to  release.   Compounding  these  problems  is  the  fact  that 
many  agencies  have  no  incentive  to  protect  the  confidentiality  of 
private  inf ormationSO/  and  are,  in  fact,  predisposed  towards 
disclosure. 51/  Thus,  the  possibility  that  notice  may  not  be 
given  and  that  confidential  information  may  be  unknowingly  dis- 
closed becomes  even  more  real. 

To  remedy  this  condition,  the  FOIA  should  be  amended  to 
provide  a  statutory  requirement  that,  subject  to  limited  and 
expressly  enumerated  exceptions,  submitters  of  confidential  busi- 
ness information  shall  receive  notice  of  a  request  for  disclosure 
of  such  information.   As  this  Committee  has  previously  observed, 
it  is 


"...  consistent  with  basic  notions  of 
fairness  that  a  corporate  submitter  be  given 
some  form  of  notice  about  the  pending  release 
of  information  it  supplied  the  government. 
Notice  permits  a  submitter  to  explain  the 
need  for  confidential  treatment  of  data  and 
allows  an  opportunity  to  challenge  the 
release  in  court. "52/ 


50/   Westinghouse  Electric  Corp.  v.  Schlesinger,  542  F.2d  at 
1212;  O'Reilly,  supra  note  17,  30  Bus.  Lawyer  at  1134. 

51/   Patten  and  Weinstein,  Disclosure  Of  Business  Secrets  Under 
The  Freedom  Of  Information  Act;  Suggested  Limitations,  29 
Ad. L. Rev.  113,  204  (1977). 

52/  House  Committee  on  Government  Operations,   25th  Report, 

Freedom  of  Information  Act  Requests  for  Business  Data  and 
Reverse  FOIA  Lawsuits,  95th  Cong.,  2d  Sess.  2  (1978). 
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Notice  is  the  first,  and  most  fundamental,  procedure  from  which 
all  other  submitters'  rights  flow  and  on  which  they  depend. 

S.774's  notice  provision  would  ably  fill  the  existing 
statutory  void.   S.774  would  require  notice  to  a  submitter  sub- 
ject to  several  well  defined  and  reasonable  exceptions  contained 
in  Section  3,  three  of  which  deserve  mention.   First,  notice 
would  be  required  unless  the  agency  had  promulgated  regulations 
requiring  a  submitter  to  designate  information  at  the  time  of 
submission  to  the  agency  as  assertedly  exempt  from  disclosure 
under  the  FOIA,  and  the  submitter  had  failed  to  make  such  a 
designation.   The  Business  Coalition  believes  that  this  exception 
strikes  a  reasonable  balance  between  submitters'  interest  in 
obtaining  the  widest  possible  notification  rights  and  agencies' 
need  to  be  able  to  minimize  the  burden  of  notification  by 
requiring,  in  appropriate  circumstances,  desiqnation53/  at  the 
time  of  submission  as  a  pre-condition  to  notification. 54/ 


53/   The  Coalition  suggests  that  the  term  "designation"  be 
defined  to  mean  that  a  submitter  need  only  summarily 
identify  materials  claimed  to  be  confidential  (e.g. ,  by 
stamping  them  "confidential"),  as  opposed  to  providing  an 
explanation  of  the  factual  and  legal  bases  for  designating 
them  as  such. 

54/   S.774  is  decidedly  superior  in  this  respect  to  prior 

proposals  which  would  have  im.posed  a  blanket  requirement  on 
submitters  to  designate  at  the  time  of  submission  any  docu- 
ment as  to  which  they  desired  to  receive  notice.   Since 
businesses  collectively  submit  millions  of  pages  of  docu- 

[Footnote  Continued  Next  Page] 
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The  second  exception  would  allow  an  agency  to  dispense 
with  notice  if  disclosure  was  determined  to  be  required  by  law 
"and  the  agency  notified  the  submitter  of  the  disclosure  require- 
ment prior  to  submission  of  the  information."   (Emphasis  added). 
Here  again,  S.774  strikes  a  reasonable  balance  by  allowing  agen- 
cies to  dispense  with  notice  in  limited  circumstances,  but  only 
on  the  condition  that  the  submitter  has  been  informed  of  the 
disclosure  requirement  prior  to  submitting  the  documents  to  the 
agency. 

The  third  exemption  allows  the  agency  to  dispense  with 
notice  in  any  instance  where  it  decides  that  the  disclosure 


[Footnote  Continued] 


ments  to  the  government  every  year,  only  a  small  portion  of 
which  may  ever  be  subject  to  FOIA  requests  but  many  of  which 
are  indeed  of  a  confidential  nature,  such  proposals  would 
have  imposed  upon  these  businesses  the  unnecessary  and 
unreasonable  burden  of  reviewing  each  and  every  document 
prior  to  submission  to  determine  whether  or  not  to  request 
notification  in  the  event  of  a  future  FOIA  request.   In  con- 
trast, S.774  would  not  impose  such  a  burden  unless  an  agency 
decided  in  the  sound  exercise  of  its  discretion  to  impose 
such  a  requirement  by  rulemaking  as  to  a  particular  class  of 
documents.   The  advantages  of  S.774  are  that  businesses  will 
not  be  compelled  to  make  blanket,  disingenuous  designations 
of  confidentiality  which  would  defeat  the  purpose  of 
requiring  designation  as  a  condition  of  notice;  nor  will 
they  be  required  to  engage  in  the  very  costly  process  of 
reviewing  substantial  numbers  of  documents  whose  disclosure 
may  never  be  sought,  in  order  to  determine  whether  or  not  to 
request  notification  in  the  event  of  a  future  FOIA  request. 
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request  should  be  denied.   While  the  Business  Coalition  believes 
that  there  are  sound  reasons  for  notifying  submitters  of  the 
existence  of  FOIA  requests  even  in  such  instances,  the  Coalition 
is  prepared  to  endorse  this  notice  exception  of  S.774  in  order  to 
calm  any  agency  fears  regarding  the  burden  of  submitter  notifica- 
tion.15/ 

Still  another  commendable  feature  of  S.774's  notice 
provision  is  that  it  allows  agencies  ten  working  days  in  which  to 
notify  a  submitter  of  an  FOIA  request.   Some  earlier  legislative 
proposals  would  have  given  agencies  only  five  days.   As  experi- 
ence has  shown,  five  days  often  is  simply  not  enough  time  for  an 
agency  to  locate  and  review  requested  records;  this  is 


55/   Some  would  argue  that  a  submitter  should  recieve  notice 

whenever  there  is  a  request  for  disclosure,  whether  or  not 
the  agency  decides  to  withhold  the  documents,  on  the  theory 
that  the  submitter  is  entitled  to  know  that  there  are 
persons  who  are  seeking  to  obtain  his  information.   At  least 
initially,  until  it  is  determined  how  much  or  how  little 
burden  such  notice  actually  imposes  upon  agencies,  this 
exception  to  the  notice  provision  of  S.774  seems  to  strike  a 
reasonable  compromise  between  the  desire  of  submitters  to  be 
aware  of  requests  and  the  burden  imposed  upon  agencies  of 
giving  notice.   The  Business  Coalition  would  urge  this 
Committee  to  examine  the  impact  of  such  notice  procedures, 
if  enacted,  in  future  years  and,  in  the  event  such  notice  is 
found  not  to  impose  unreasonable  or  significant  burdens  on 
federal  agencies,  to  consider  expanding  the  notice  provi- 
sions in  order  to  satisfy  submitters'  interest  in  being 
apprised  of  the  existence  of  requests  for  their  confidential 
business  data,  whether  or  not  such  requests  are  to  be 
granted . 
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particularly  true  in  the  case  of  broad  requests  for  substantial 
numbers  of  documents,  and  where  agencies  have  a  substantial 
backlog  of  FOIA  requests.   S.774  pays  due  heed  to  these  factors, 
and  sets  a  more  realistic  time  period  for  agencies  to  accomplish 
the  review  and  notice  procedure. 56/ 

B.   Opportunity  To  Object 

Notice  is  basically  a  means  to  an  end;  giving  notice  to 
a  submitter  of  a  request  for  assertedly  confidential  information 
serves  as  the  first  step  in  allowing  the  submitter  to  participate 
meaningfully  in  the  process  whereby  the  disclosability  of  such 
information  will  be  determined  by  the  agency  and,  in  the  event  of 
an  adverse  decision,  that  ruling  may  be  subjected  to  judicial 
review.   Thus,  the  second  important  procedural  right  which  must 
be  afforded  to  submitters  is  the  opportunity  to  participate  in 
the  agency  decisional  process.   Such  participation  is  dependent 


56/   Without  the  ten  day  notice  period.  Section  3's  provision 

exempting  agencies  from  the  notice  requirement  if  the  agency 
decides  to  withhold  might  not  have  its  full  intended  effect 
of  reducing  the  number  of  instances  in  which  notice  must  be 
given.   That  section  contemplates  that  notice  may  be 
dispensed  with  if  the  agency  determines  that  the  documents 
are  not  releasable.   If  agencies  are  not  given  adequate  time 
to  complete  the  search  and  review  process,  they  may  be 
compelled  to  give  notice  in  countless  instances  where  ulti- 
mately it  would  have  been  determined  that  the  records  were 
not  disclosable  and  notice  therefore  was  not  required. 
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upon  being  allowed  to  submit  views  on  disclosure,  and  on  being 
given  adequate  time  to  formulate  those  views. 57/  s.774  accom- 
plishes both  of  these  goals. 

S.774  would  allow  the  submitter  to  present  to  the 
agency  written  objections  to  disclosure  of  assertedly  confi- 
dential business  information  "within  ten  working  days  of  the 
forwarding  of  such  notification.  .  ."   This  provision  would  for- 
malize the  requirement  already  in  effect  at  some  agencies  that 
submitters  be  allowed  the  opportunity  to  participate  in  the 
agency  decision-making  process,  and  would  enable  a  submitter  not 
only  to  present  its  adversary  views  but  also  to  give  the  agency 
the  benefit  of  the  intimate  knowledge  of  the  the  nature  and  value 
of  the  information  at  issue  which  only  the  submitter  may  possess. 
Participation  by  the  submitter  will  ensure  that  the  agency  is 
aware  of  all  pertinent  reasons  for  withholding  and  that  the 
interests  of  the  submitter  in  confidentiality  are  vigorously 
presented. 58/ 


57/  Historically,  agencies  have  afforded  submitters  only  limited 
time  to  submit  objections,  generally  not  exceeding  five 
working  days  and,  in  some  cases  as  little  as  one  day.   For 
example,  in  Armco  Steel  Corp.  v.  Marshall,  No.  77-121 
(E.D.Ky.),  where  a  number  of  companies  sued  to  enjoin  the 
release  of  assertedly  confidential  business  information,  the 
defendant  agencies  had  given  some  of  the  plaintiff  companies 
only  five  days  to  submit  written  objections,  other  companies 
as  little  as  one  day,  and  in  fact  did  not  notify  another  of 
the  companies  until  the  prescribed  time  for  objection  to 
disclosure  had  already  passed. 

58/   Frequently,  in  asserting  objections  to  disclosure,  it  will 
be  necessary  for  the  submitter  to  disclose  to  the  agency 

[Footnote  Continued  Next  Page] 
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For  the  opportunity  to  participate  to  be  meaningful, 
the  submitter  must  be  afforded  adequate  lead  time  to  allow  both  a 
proper  review  of  the  information  and  the  preparation  of  rea- 
sonably detailed  objections  to  its  disclosure.   Consequently,  the 
Business  Coalition  favors  S.774's  inclusion  of  a  ten  day  time 
period59/  to  be  afforded  to  submitters  for  the  preparation  and 


[Footnote  Continued] 


other  confidential  information  which  is  not  presently  found 
in  the  agency's  records  but  which  must  be  mentioned  in  the 
submitter's  written  objections  in  order  to  explain  the  bases 
for  withholding  the  assertedly  confidential  information. 
Submitters  in  the  past  have  found  themselves  in  the  Catch-22 
position  that,  on  the  one  hand,  if  they  submit  such  addi- 
tional confidential  information  to  the  agency  it  may  be  sub- 
ject to  the  risk  of  future  disclosure  under  the  FOIA,  while 
on  the  other  hand,  if  they  decline  to  submit  such  informa- 
tion to  the  agency  their  objections  may  be  unpersuasive  and 
the  information  at  issue  may  be  released.   The  Business  Coa- 
lition urges  the  establishment  of  a  procedure  under  which 
submitters  may  furnish  confidential  information  as  part  of 
their  objections  to  disclosure  subject  to  the  understanding 
that  such  materials  will  be  maintained  under  seal  during  the 
course  of  all  administrative  and  judicial  proceedings  and 
that  upon  the  agency's  final  action  on  the  disclosure 
request  or  upon  completion  of  judicial  review,  such  addi- 
tional materials  will  be  returned  to  the  submitter  and  will 
not  be  subject  to  release  under  the  FOIA. 

59/  The  ten  day  time  period  prescribed  by  S.774  runs  from 
"forwarding"  of  notification  to  the  submitter.   It  is 
unclear  whether  this  refers  to  deposit  of  the  agency's  noti- 
fication in  the  mail,  or  receipt  of  notice  by  the  submitter. 

The  Business  Coalition  favors  the  latter  interpretation 
because  it  more  realistically  reflects  the  amount  of  time 
necessary  for  a  submitter  to  review  the  sought  after  docu- 
ments and  to  prepare  and  submit  written,  substantiated 
objections  to  disclosure.   The  Coalition  suggests,  whatever 
approach  is  ultimately  followed,  that  the  statutory  language 
be  clarified. 
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submission  of  their  views  to  the  agency. 60/ 

C.    Written  Agency  Decision 

S.774  provides  that  the  agency  shall  notify  the 
submitter  of  any  final  decision  regarding  the  release  of  such 
information.   Notification  to  a  submitter  of  an  adverse 
disclosure  decision  is  of  course  critical  to  the  submitter's  ex- 
ercise of  his  right  to  judical  review  and,  consequently,  the 
Business  Coalition  supports  the  inclusion  of  such  a  provision  in 
S.774. 

However,  S.774  fails  to  specify  either  that  the  deci- 
sion shall  be  in  writing  or  the  extent  to  which  the  decision 
shall  set  forth  its  factual  and  legal  bases.   As  FOX  and 
reverse-FOI  litigation  has  shown  over  the  years,  agencies  fre- 
quently fail  to  sufficiently  develop  a  record  which  informs 


60/   Although  S.774  does  not  provide  for  a  live  as  opposed  to 

written  hearing,  agencies  should  be  free  to  include  in  their 
implementing  regulations  provisions  for  such  hearings,  where 
requested  by  the  submitter  and  deemed  appropriate  by  the 
agency.   While  such  hearings  would  not  ordinarily  be  neces- 
sary, the  Business  Coalition  can  envision  disclosure 
requests  for  documents  in  which  the  presentation  of  either 
live  expert  testimony  or  oral  argument  by  the  submitter's 
representatives  will  be  of  assistance  to  the  agency  in 
determining  whether  or  not  the  documents  should  be  subject 
to  disclosure.   Such  hearings  would  be  discretionary  and 
would  have  to  be  conducted  within  the  time  limits  specified 
in  Section  2  of  S.774. 
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either  the  parties  or  a  court  of  the  reasons  why  the  agency  has 
decided  to  disclose  assertedly  confidential  information,   while 
the  Business  Coalition  favors  the  provision  of  S. 774  that  a 
submitter  shall  be  entitled  to  6e   novo  judicial  review  of  an 
agency  decision  to  disclose  assertedly  confidential  documents, 
there  will  be  instances  in  which  confidential  documents  are  found 
to  be  exempt  from  mandatory  disclosure  but  nonetheless  subject  to 
discretionary  release  under  the  FOIA.   In  such  cases,  reviewing 
courts  may  then  need  to  determine  whether  an  agency  abused  its 
discretion  in  deciding  to  release  such  information,  a 
determination  which  may  require  an  examination  of  the  administra- 
tive record  and  the  factual  and  legal  bases  for  the  agency's 
decision.   Thus,  the  Business  Coalition  suggests  that  S.774 
include  the  requirements  that  agencies  give  written  notification 
to  submitters  of  adverse  disclosure  decisions,  and  that  agencies 
state  in  reasonable  detail  the  factual  and  legal  bases  for  those 
decisions. 61/ 


61/  This  is  particularly  important  since  S.774  does  not  provide 
a  submitter  with  a  right  to  an  administrative  appeal  from  an 
initial  adverse  disclosure  decision,  in  which  appeal  the 
bases  for  the  agency's  decision  to  disclose  might  be  further 
developed  and  articulated. 
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D.    De  Novo  Review 

Among  the  most  controversial  questions  presented  to, 
but  left  unresolved  by,  the  Supreme  Court  in  Chrysler  v.  Brown 
was  the  issue  of  whether  judicial  review  in  reverse  FOIA  actions 
should  be  conducted  de  novo  or,  alternatively,  limited  to  a 
determination  based  on  the  administrative  record  of  whether  the 
agency  abused  its  discretion  in  deciding  to  disclose.   The  fail- 
ure of  the  Court  to  resolve  this  controversy  was  troublesome  not 
only  because  of  the  uncertainty  which  it  left  in  the  law  govern- 
ing reverse  FOIA  actions,  but  also  because  of  the  perception 
which  it  fostered  among  submitters  that  they  would  not  be 
afforded  an  adequate  opportunity  for  judicial  review  of  their 
confidentiality  claims.   Congress  should  quell  these  fears  and 
eliminate  this  uncertainty  in  the  law  by  amending  the  FOIA  to 
provide  submitters  with  an  express  right  to  6e^   novo  review. 

The  view  that  submitters  should  be  afforded  de^   novo 
review  has  previously  been  stated  by  a  number  of  courts.   For 
example,  in  Westinghouse  Electric  Corp.  v.  Schlesinger,  the  U.S. 
Court  of  Appeals  for  the  Fourth  Circuit  observed  that  "the  pro- 
tection of  a  competitive  position  is  both  a  valuable  and  often 
complex  matter  .  .  . " ,62/  and  concluded  that  it  is  therefore 


62/   Westinghouse  Electric  Corp.  v.  Schlesinger,  542  F.2d  at 
1208,  1213,  1214-15. 
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essential  that  a  submitter  who  is  confronted  with  an  agency  deci- 
sion to  disclose  be  able  to  obtain  de  novo  review  of  his  claim  of 
nondisclosability.   Likewise,  in  Charles  River  Park  "A",  Inc.  v. 
HUD,  the  D.C.  Circuit  Court  of  Appeals  instructed  the  district 
court  to 


"hold  a  hearing  to  determine  whether  the 
information  involved  here  would  have  been 
exempt  just  as  it  would  if  a  suit  had  been 
brought  under  the  FOIA  to  compel  disclosure. 
...  In  holding  this  hearing,  the  district 
court  is  not  reviewing  agency  action;  it  is 
making  a  threshold  determination  whether  the 
plaintiff  has  any  cause  of  action  at 
all  .  .  .  "63/ 


An  identical  result  was  reached,  although  on  somewhat  differently 
articulated  grounds,  in  Sears,  Roebuck  &  Co.  v.  GSA.M^/  other 
courts  have,  however,  reached  a  contrary  conclusion. 65/ 

Express  legislative  recognition  of  a  submitter's  right 
to  de  novo  judicial  review  is  desirable  for  several  reasons. 
First,  although  the  Supreme  Court  stated  in  dictum  in  Chrysler  v. 
Brown  that  de  novo  review  "ordinarily"  would  not  be  necessary. 


63/   519  F.2d  935,  940-41  n.  4  (D.C.Cir.  1975). 

64/   553  F.2d  1378  (D.C.Cir.  1977). 

65/  See,  e.g.  ,  GTE  Sylvania,  Inc.  v.  CPSC,  598  F.2d  790  (3d  Cir. 
1979),  aff'd  on  other  grounds,  447  U.S.  102  (1981);  Pennzoil 
Co.  V.  FPC,  534  F.2d  627,  631-32  (5th  Cir.  1976). 
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the  issue  has  continued  to  evade  definitive  judicial 
resolution . 66/   Moreover,  if  suits  to  enjoin  disclosure  are  now 
to  be  deemed  to  arise  under  the  FOIA,  as  S.774  contemplates, 
there  no  longer  is  any  reason  to  impose  the   limitations  of  the 
Administrative  Procedure  Act  on  such  judicial  review. 

Second,  6e   novo  review  should  be  expressly  provided  for 
in  light  of  the  nature  of  the  administrative  decision-making 
process  in  which  submitters'  rights  are  initially  determined. 
While  the  agency  employees  who  pass  upon  disclosure  requests  are 
skilled  at  performing  their  primary  administrative  functions, 
they  are  often  not  properly  qualified  to  evaluate  the  serious 
impact  which  disclosure  of  confidential  commercial  information 
will  have  on  the  submitter.   Indeed,  some  government  agencies 
have  previously  admitted  as  much,  stating  before  this  Subcommit- 
tee that  they  do  not  have  the  capability  to  independently  eval- 
uate the  competitive  nature  and  value  of  much  of  the  private  com- 
mercial data  which  is  furnished  to  government  agencies. 67/ 


66/   See  Worthington  Compressors,  Inc.  v.  Gorsuch,  668  F.2d  1371, 
1374  (D.C.Cir.  1981)  (on  remand  of  a  post-Chrysler  reverse 
FOIA  case,  court  of  appeals  stated  "we  do  not  prohibit  the 
district  court  from  determining  that  de^   novo  review  is 
appropriate. " ) . 

67/   Hearings  on  the  Administration  and  Operation  of  the  Freedom 
of  Information  Act  Before  the  House  Comm.  on  Government 
Operations ,  Subcomm.  on  Foreign  Operations  and  Government 
Information,  92d  Cong.,  2d  Sess.  1619,  2114  (1972).   See 
also  Statement  of  Gerald  Norton,  supra  note  48,  at  2. 
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similarly,  it  must  also  be  recalled  that  many  agencies 
are  now  characterized  by  an  institutional  bias  in  favor  of 
disclosure  which  may  render  these  agencies  insensitive  to  busi- 
nesses' claims  of  confidentiality  and  may  well  impair  agencies' 
ability  to  develop  a  fair  and  adequate  record  of  the  administra- 
tive action.   This  bias  often  results  in  development  of  an  admin- 
istrative record  designed  to  justify  an  agency's  decision  to 
disclose  rather  than  in  development  of  the  record  during  the 
course  of  deciding  whether  or  not  to  disclose. 

Finally,  and  perhaps  most  significantly,  the  time 
constraints  imposed  by  the  FOIA  on  the  agency  process  severely 
restrict  the  submitter's  opportunity  to  prepare  and  present  his 
case;  this  will  be  true  even  under  the  ten  day  notice  and  comment 
period  contemplated  by  S.774.   While  that  may  be  a  necessary  and 
justifiable  price  to  pay  at  the  administrative  level  in  order  to 
permit  agencies  to  act  promptly  on  disclosure  requests,  a 
submitter  who  seeks  to  vindicate  his  rights  in  court  should  not 
be  bound  by  so  restricted  an  agency  record,  and  must  be  afforded 
at  that  last  juncture  a  truly  full,  unrestricted  and  adequate 
opportunity  to  develop  and  plead  his  case  for  withholding. 

Just  as  Congress  recognized  that  de  novo  review  of  an 
agency  decision  not  to  disclose  was  necessary  to  "prevent 
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[judicial  review]  from  becoming  meaningless  judicial  sanctioning 
of  agency  discretion" ,68/  de  novo  review  of  a  decision  to 
disclose  must  likewise  be  ensured.   There  simply  is  no  justifica- 
tion to  limit  the  scope  of  judicial  review  available  to 
submitters  when  the  Act  provides  for  such  review  in  cases  brought 
by  requesters  to  compel  disclosure.   Accordingly,  the  Freedom  of 
Information  Act  should  be  amended  in  order  to  provide  submitters 
with  a  right  to  de  novo  judicial  review  in  suits  to  enjoin 
disclosure  of  confidential  business  information. 

E.    Adequate  Opportunity  To  Seek  Judicial  Review 

In  response  to  an  agency  decision  to  release  assertedly 
confidential  information,  a  business  may  choose  to  vindicate  its 
rights  by  commencing  an  action  to  enjoin  disclsoure.   Despite  the 
fact  that  release  of  the  contested  documents  might  moot  the  case, 
and  inflict  the  very  injury  sought  to  be  prevented,  historically 
federal  agencies  have  sometimes  refused  to  delay  disclosure  pend- 
ing the  completion  or  even  the  commencement  of  judicial 
review. 69/   Even  when  agency  regulations  provide  that  the  agency 


68/   S.Rep.  No.  813,  89th  Cong.,  1st  Sess.  8  (1965);  see  U.S.C. 
S552(a)(3). 

69/  See,  e.g.  ,  Chrysler  Corp.  v.  Schlesinger,  412  F.Supp.  171 

(D.Del.  1976),  vacated,  565  F.2d  1172  (3d  Cir.  1977), 

vacated  sub  nom.  Chrysler  Corp.  v.  Brown,  441  U.S.  281 
(1979). 
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will  refrain  from  disclosure  to  allow  the  submitter  an  opportu- 
nity to  seek  judicial  review,  the  submitter  may  not  be  able  to 
rely  on  this  protection. 70/   m  contrast,  government  agencies 
never  disclose  their  own  documents  pending  a  requester's  suit  to 
compel  disclosure. 71/ 

The  Business  Coalition  supports  S.774's  provision  of  a 
ten  day  period  within  which  an  agency  would  be  required  to 
forbear  from  disclosure  in  order  to  permit  a  submitter  to  seek 
judicial  review  and  a  stay  of  disclosure  pendente  lite .   Such  a 
provision  would  ensure  submitters'  access  to  the  courts  to  pro- 
tect their  important  rights,  and  would  guard  against  premature 
determination  of  those  rights  by  an  agency  due  to  release  of 
disputed  documents  prior  to  judicial  review.   Certainly,  if  the 
Act  is  to  be  amended  to  provide  for  judicial  review  of 
submitters'  claims,  it  should  include  a  provision  which  will 
ensure  that  submitters  have  adequate  time  to  exercise  their  right 
to  such  review. 


70/   For  instance,  SEC  regulations  provide  that  the  agency  will 
stay  disclosure,  but  allow  the  agency  to  vacate  the  stay  on 
its  own  or  the  requester's  motion.   17  C.F.R.  §200 .83 (e) ( 5 ) . 

71/  Patten  &  Weinstein,  Disclosure  of  Business  Secrets  Under  The 
Freedom  Of  Information  Act;  Suggested  Limitations,  29  Ad.  L. 
Rev.  193,  204  (1977). 
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In  establishing  a  ten  day  period  in  which  judicial 
review  may  be  sought,  S.774  provides  that  the  period  shall  run 
from  the  "forwarding"  of  notice  of  the  agency's  final  decision  to 
the  submitter,  but  does  not  indicate  whether  "forwarding"  con- 
sists of  receipt  of  notification  by  the  submitter  or  merely  of 
mailing  of  the  notice  by  the  agency.   The  Business  Coalition 
supports  the  former  interpretation  for  three  reasons.   First,  the 
agency  may  not  always  have  current  or  complete  address  informa- 
tion concerning  the  submitter  and,  consequently,  notice  may  not 
be  received  by  the  submitter  for  a  number  of  days,  if  at  all. 
Second,  once  such  notice  is  received,  the  submitter  will  need 
more  than  just  a  couple  of  days  to  consider  whether  to  sue,  to 
consult  with  attorneys  and,  if  necessary,  to  prepare  and  file  the 
substantial  papers  necessary  to  commence  the  action  and  seek  an 
injunction  pendente  lite .   Third,  since  Sectin  4  of  S.774  seems 
to  contemplate  that  the  statute  of  limitations  for  actions  by 
submitters  shall  expire  when  the  documents  have  been  released,  it 
would  seem  both  fair  and  appropriate  that  a  submitter  have  at 
least  ten  working  days  from  the  time  it  becomes  aware  of  its 
claim,  i.e.,  from  receipt  of  notice,  to  commence  its  action. 
Since  there  will  be  so  few  actions  filed  by  submitters  in  pro- 
portion to  the  overall  number  of  FOIA  requests,  this  brief  delay 
to  facilitate  submitter  judicial  review  will  not  adversely  affect 
agencies'  overall  timeliness  of  disclosure  under  the  Act. 


40-194  0-85-22 
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F.  Venue 

S.774  provides  that  venue  in  actions  brought  by  a 
requester  or  a  submitter  seeking  review  of  an  agency  disclosure 
decision  shall  be  in  the  district  either  in  which  the  complainant 
resides,  in  which  he  has  his  principal  place  of  business,  in 
which  the  agency  records  are  situated,  or  in  the  District  of 
Columbia.   The  Business  Coalition  endorses  this  provision  since 
it  places  submitters'  and  requesters'  access  to  the  courts  on  an 
equal  par. 

G.  Attorney  Fees 

Two  principal  goals  of  the  business  procedures  provi- 
sions of  S.774  appear  to  be  the  establishment  of  essential 
submitters'  procedural  rights,  and  the  elimination  of  the  prior 
discriminatory  operation  of  the  FOIA  against  submitters  due  to 
the  absence  of  business  procedures.   S.774 's  provisions  regarding 
notice,  the  right  to  object  and  judicial  review  would  make  great 
strides  in  accomplishing  these  closely  related  goals. 

However,  S.774  contains  another  proposal  which,  both 
symbolically  and  in  operation,  would  practise  a  blatant  and 
unjustified  discrimination  against  submitters.   Section  4(3)  of 
the  Bill  would  allow  a  court  to  enter  an  award  of  attorney  fees 
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and  costs  against  a  submitter,  in  favor  of  a  requester,  in  any 
action  in  which  the  requester  substantially  prevails.   Such  an 
award  would  appear  to  be  contemplated  not  only  in  an  action 
brought  by  the  requester  to  compel  disclosure  (in  which  the 
submitter  is  made  a  party) ,  but  also  in  actions  brought  by  a 
submitter  to  challenge  threatened  agency  disclosure  of  confi- 
dential business  records  (in  which  the  requester  has  been  made  a 
party).   A  submitter,  on  the  other  hand,  would  not  be  authorized 
to  recover  such  fees  against  either  the  requester  or  the  agency 
in  an  action  in  which  he  substantially  prevails. 

Wholly  apart  from  its  departure  from  fhe  "American 
rule"  that  attorney  fees  are  not  awarded  to  the  prevailing 
party .72/  this  provision  must  be  viewed  in  light  of  the  tre- 
mendously inhibiting  effect  which  it  is  likely  to  have  on  the  ex- 
ercise by  submitters  of  the  expanded  right  to  judicial  review 
which  S.774  purports  to  establish.   Submitters,  who  have  done  no 
wrong  other  than  to  submit  confidential  information  to  an  agency 
and  subsequently  to  oppose  its  disclosure  to  a  third  party,  may 
find  themselves  the  victims  of  substantial  attorney  fee  awards. 
That  prospect  is  unprecedented.  Indeed,  a  survey  of  other 


72/   Wright  &  Miller,  FEDERAL  PRACTICE  &  PROCEDURE:  CIVIL  §2675 
(1983) . 
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statutes  under  which  a  private  litigant  may  be  subject  to  an 
attorney  fee  award  reveals  that  some  finding  of  wrongdoing  is 
required  to  warrant  a  departure  from  the  American  rule. 73/ 

Such  a  provision  cannot  help  but  inhibit  submitters 
from  asserting  legitimate  claims  of  confidentiality  and  from 
exercising  expressly  authorized  rights  to  judicial  review.   The 
Business  Coalition  strongly  opposes  this  provision  and  urges  that 
it  be  deleted  from  any  business  procedures  amendments  which  may 
be  enacted. 

CONCLUSION 

The  Freedom  of  Information  Act  has  a  substantial,  and 
in  some  cases,  drastic  impact  on  the  rights  of  persons  who  submit 
trade  secrets  and  confidential  business  information  to  federal 
agencies.   Despite  the  widespread  agreement  among  commentators, 
concerned  interest  groups,  the  courts  and  even  a  number  of  fed- 
eral agencies  that  submitters'  procedural  rights  should  be 


73/   See ,  e.g .  ,  7  U.S.C.  §2305  (persons  suing  to  recover  damages 
for  unfair  trade  practices  affecting  procedures  of  agricul- 
tural products  may  recover  attorney  fees);  18  U.S.C.  §2520 
(persons  suing  for  damages  on  account  of  wrongfully 
intercepted  or  disclosed  wire  or  oral  communication  may 
recover  attorney  fees);  28  U.S.C.  §1927  (court  may  award 
attorney  fees  against  attorney  who  "unreasonably  and  vexa- 
tiously"  increases  costs  of  litigation);  see  also  Mallor, 
"Punitive  Attorneys'  Fees  For  Abuses  Of  The  Judicial 
System",  61  N.C.L.Rev.  655  (1983). 
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statutorily  established,  and  despite  Congress'  express 
declaration  of  submitters'  rights  in  several  other  disclosure 
statutes,  the  FOIA  today  remains  mute  on  the  issue. 

The  Business  Coalition  believes  that  the  business  pro- 
cedures provisions  of  S.774,  subject  to  the  foregoing  comments, 
would  provide  the  procedural  protection  to  which  submitters  are 
entitled  and  which  existing  laws  fail  to  provide.   These  proce- 
dures are  uncontroversial  in  nature,  and  represent  a  long  awaited 
and  considerably  overdue  reform  measure.  The  Coalition  therefore 
endorses  the  business  procedures  provisions  of  S.774  and  urges 
their  enactment. 
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Mr.  English.  Thank  you  very  much,  Mr.  Braverman.  I  assume 
when  you  say  you  support  S.  774  you  are  talking  about  the  busi- 
ness provisions  of  S.  774. 

Mr.  Braverman.  That  is  what  my  testimony  relates  to.  I  am  not 
addressing  or  supporting  any  other  provision. 

Mr.  English.  Thank  you  very  much. 

Mr.  deLima. 

STATEMENT  OF  RICHARD  F.  deLIMA,  VICE  PRESIDENT  AND 
SECRETARY,  POLAROID  CORP. 

Mr.  deLima.  Thank  you,  Mr.  Chairman.  I  very  much  appreciate 
the  opportunity  to  appear  before  the  subcommittee  today.  You  are 
entitled  to  have  witnesses  appear  before  you  who  are  not  only  ap- 
pearing with  something  to  say,  but  are  well  enough  to  say  it,  and  I 
hope  that  I  can  complete  my  few  remarks  without  again  finding 
that  I  am  disabled. 

Mr.  English.  If  you  have  a  problem,  don't  worry  about  it. 

Mr.  deLima.  Like  so  many  other  American  high  technology  com- 
panies, Polaroid  thrives  through  innovation.  Innovation  provides  a 
livelihood  to  more  than  10,000  Polaroid  employees  in  the  United 
States  alone.  Innovation  has  produced  a  worldwide  business  for  Po- 
laroid, in  instant  photography  and  other  products,  which  last  year 
contributed  a  favorable  balance  of  $214  million  to  the  Nation's 
trade.  That  was  four  times  the  amount  of  our  1983  profit. 

I  am  here  today  to  speak  in  support  of  S.  774 's  trade  provisions 
relating  to  information  that  is  confidential  or  which  consists  of 
trade  secrets  submitted  in  response  to  various  laws  by  the  private 
community. 

First,  I  would  like  to  make  several  observations.  We  have  no 
quarrel  at  all  with  the  notion  that  Government  needs  access  to  a 
vast  amount  of  information  in  order  to  do  its  job,  and  that  adminis- 
trative agencies  share  in  that  need.  Wt;  would  wish  to  do  nothing 
to  interfere  with  it.  Some  of  the  inforraation  required  by  Govern- 
ment to  perform  its  responsibilities  properly  must  necessarily  con- 
sist of  trade  secrets  and  other  confidential  business  information. 

However,  we  feel  that  when  that  kind  of  information  is  gathered 
by  Government,  here  is  nothing  that  changes  its  innate  character 
as  private  information.  It  needs  to  be  employed  by  government  for 
important  public  purposes,  but  it  is  derived  from  the  private  sector. 
Its  source  and  origin  is  the  private  sector,  and  in  our  view  it  re- 
mains private,  it  does  not  lose  that  character. 

The  public  custody  of  private  information  must  not  become, 
through  the  Freedom  of  Information  Act  or  any  other  provision,  a 
substitute  for  the  procedures  required  by  due  process  for  reaching 
those  valuable  assets. 

What  is  perhaps  not  generally  appreciated  is  the  enormous  im- 
portance of  the  public  trust  that  agencies  assume  when  they  collect 
such  valuable  private  information.  For  the  jobs  of  millions  of 
Americans  today  and  in  the  future  depend  increasingly  on  Ameri- 
can business'  ability  to  turn  new  ideas  into  new  and  better  prod- 
ucts, in  a  word,  on  innovation. 

Government  collection  of  trade  secrets  unavoidably  presents  a 
threat  to  the  integrity  of  those  secrets.  For  agencies  have  less  abili- 
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ty  and  less  interest  in  maintaining  secrecy  than  do  the  submitters 
of  that  information.  Ther  focus  of  public  agencies  is  usually  else- 
where, on  the  public  responsibility  with  which  they  are  concerned, 
and  that  is  properly  true  and  understandably  so.  Consequently, 
they  often  make  compromises  with,  or  disregard  entirely,  basic  se- 
curity requirements  and  statutory  provisions  in  the  interest  of  ad- 
ministrative convenience.  And  sometimes  they  make  mistakes. 

Because  of  our  vital  interest  in  protecting  the  fruits  of  our  inno- 
vation, Polaroid  has  attempted  to  audit  the  handling  of  our  secrets 
in  Government  hands.  I  would  like  to  share  with  you  some  of  our 
findings. 

Congress  and  the  American  public  have  given  the  Environmental 
Protection  Agency  the  crucial  and  difficult  job  of  protecting  our  en- 
vironment. We  have  been  impressed  with  the  quality,  the  energy, 
the  dedication  of  all  of  the  people  that  we  met  in  the  EPA.  In 
recent  years  the  EPA  has  experienced  its  share  of  public  criticism. 
We  have  nothing  but  admiration  for  the  people  that  we  have  met 
in  the  EPA,  and  their  dedication  to  the  most  important  work  with 
which  they  are  charged.  Nevertheless  I  must  use  the  EPA  as  the 
example  for  what  I  have  to  say,  because  it  is  the  source  of  our  only 
relevant  experience. 

EPA  is  the  only  public  agency  which  has  collected  Polaroid 
chemical  trade  secrets,  and  which  has  kept  them,  and  it  has  done 
so  in  administering  the  Toxic  Substances  Control  Act.  When  we 
looked  into  EPA's  management  of  that  collection  of  our  most  valu- 
able assets,  what  we  found  was  staggering. 

We  were  told  that  to  find  out  what  had  happened  to  our  secrets, 
we  had  to  file  a  Freedom  of  Information  Act  request,  and  we  did 
that.  The  first  problem  we  encountered  was  that  the  agency's  re- 
sponse to  our  request  was  not  timely,  and  in  one  case,  by  the  time 
we  got  a  response,  over  1  month  after  we  sent  in  our  request,  an 
apparently  unlawful  disclosure  of  a  Polaroid  secret  to  another  Fed- 
eral agency  had  occurred. 

We  were  alarmed.  We  filed  a  much  more  comprehensvie  Free- 
dom of  Information  Act  request  with  EPA  in  early  March  1983,  to 
attempt  to  get  a  picture  of  EPA's  handling  of  our  trade  secrets.  We 
didn't  get  a  final  response  to  that  request  until  January  1984,  and 
only  after  a  number  of  other  inquiries  had  been  made. 

Further,  we  found  that  the  picture  we  got  was  far  from  complete. 
We  learned  that  EPA  might  have  disclosed  our  secrets  to  over  300 
persons  employed  by  over  40  Federal  contractors  and  subcontrac- 
tors, but  we  could  not  learn  exactly  to  whom  or  to  how  many 
people  those  disclosures  had  been  made,  because — and  the  irony  of 
this  is  staggering — because  some  contractors  claimed  that  that  in- 
formation, their  treatment  of  our  trade  secrets,  was  confidential 
business  information  and  need  not  be  disclosed  under  a  Freedom  of 
Information  Act  request. 

We  could  not  learn  what  one  of  the  other  Federal  agencies  to 
which  EPA  had  given  our  secrets  had  done  with  them  because 
when  we  filed  the  mandatory  FOIA  request  with  that  agency,  it  re- 
fused to  respond  on  the  ground  that  we  had  not  given  them  enough 
information.  We  gave  them  all  of  the  information  that  we  had, 
every  scrap  of  it,  to  try  to  identify  the  disclosure,  and  their  re- 
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sponse  was  they  didn't  have  enough  information  to  be  able  to  re- 
spond. 

Even  more  alarming,  it  turned  out  to  be  utterly  impossible  to  dis- 
cover what,  if  any,  Polaroid  secrets  had  been  requested  and  dis- 
closed under  the  Freedom  of  Information  Act.  EPA  kept  only 
copies  of  the  requests  it  received  and  copies  of  its  forwarding  let- 
ters, but  it  did  not  keep  copies  of  the  records  it  delivered,  and  no 
system  for  determining  if  Polaroid  secrets  had  been  conveyed  was 
available. 

These  difficulties  assumed  even  greater  importance  when  we  dis- 
covered that  the  majority  of  the  FOIA  requests  received  by  EPA 
for  similar  information  came  from  industry  and  its  representatives. 
We  examined  EPA's  FOIA  files  and  calculated  that  during  1980, 
1981,  1982,  and  the  first  half  of  1983,  2,321  FOIA  requests  were  sub- 
mitted to  EPA  for  information  under  the  Toxic  Substances  Control 
Act.  Of  those  requests,  1,290,  or  56  percent,  were  submitted  by  in- 
dustry. When  you  add  law  firms  and  trade  and  research  associa- 
tions, the  figures  rose  to  approximately  two-thirds  of  the  total  re- 
quests. 

The  conclusion  is  inescapable.  Attempts  are  being  made  to  use 
the  Freedom  of  Information  Act  to  reach  Toxic  Substances  Control 
Act  information  for  purposes  never  intended  either  by  the  Freedom 
of  Information  Act  or  by  the  Toxic  Substances  Control  Act. 

Moreover,  we  discovered  that  the  agency  had  adopted  practices 
of  broad  dissemination  of  secret  information  which  invite  mistakes 
and  make  it  impossible  to  discover  mistakes  when  they  are  made. 
Disclosures  of  confidential  information  to  other  agencies  have  been 
made  or  authorized  for  purposes  not  permitted  by  the  statute. 

More  than  2,300  EPA  employees  including  1,380  at  the  time  of 
our  most  recent  information,  and  over  300  temporary  and  perma- 
nent employees  of  contractors  and  subcontractors  have  been  au- 
thorized to  review  TSCA  trade  secrets.  More  than  95  EPA  employ- 
ees have  been  authorized  to  review  Polaroid  secrets  alone. 

In  Polaroid,  we  have  14,000  employees.  In  Polaroid,  until  we 
were  required  to  submit  information  under  TSCA,  no  one  in  the 
company  had  all  of  the  information  collected  before  him,  which  is 
now  required  to  be  submitted  to  EPA.  Now  that  we  are  required  to 
submit  premanufacture  notifications  to  EPA,  describe  chemicals 
and  the  processes  for  manufacturing  them,  a  handful  of  Polaroid 
employees  have  that  information  contrasted  with  hundreds  or 
thousands  in  Government. 

The  agencies'  own  audits  of  its  handling  of  trade  secrets  re- 
vealed, for  example,  missing  or  misplaced  documents  at  contractor 
and  EPA  offices,  as  well  as  unauthorized  copying,  intermingling  of 
secrets  with  nonsecret  information,  and  outdated  access  lists  and 
lists  containing  names  of  persons  who  couldn't  be  identified. 

S.  774's  requirement  that  agencies  notify  the  owner-submitters  of 
trade  secrets  when  their  secrets  are  requested  will  require  Federal 
agencies  to  do  a  much  better  job  of  tracking  the  trade  secrets  they 
disseminate.  To  comply,  agencies  will  have  to  be  aware  of,  and 
therefore  to  document,  such  dissemination. 

S.  774  is  therefore  in  our  view  an  important  step  in  recognizing 
that  private  information  in  Government  hands  remains  private. 
The  Government  quite  properly  takes  pains  to  ensure  that  Govern- 
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ment  secrets  are  protected,  especially  when  the  secrets  are  for 
whatever  reason  entrusted  to  private  hands.  S.  774  signals  that 
similar  treatment  should  be  accorded  private  secrets  which  are  en- 
trusted to  public  hands. 

Ultimately  we  hope  to  find  in  all  relevant  legislation  confirma- 
tion of  the  principle  that  when  any  agency  of  Government  obtains 
private  information,  it  does  so  only  for  specific  public  purposes, 
that  such  information  should  be  used  only  for  the  purposes  for 
which  it  is  gathered  that  it  should  be  handled  responsibly  while  in 
government  hands,  and  when  its  utility  is  at  an  end,  it  should  be 
returned  to  the  submitter. 

In  sum,  Polaroid  supports  S.  774  because  it  is  an  important  step 
in  recognizing  the  responsibilities  of  the  Federal  Government  to 
those  who  create  valuable  trade  secrets  which  must  sometimes  be 
collected  by  Government,  responsibilities  to  those  who  rely  upon 
trade  secrets  for  their  livelihoods,  and  for  improvement  in  their 
standards  of  living,  and  responsibilities  to  safeguard  the  vigor  of 
the  Nation's  international  trade. 

Thank  you. 

[The  prepared  statement  of  Mr.  deLima  follows:] 
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statement  of  Richard  F.  deLinna 

Vice  President  and  Secretary  of  Polaroid  Corporation 

Regarding  The  Freedom  of  Information  Reform  Act  (S.774) 

Before  the  Government  Information,  Justice, 

and  Agriculture  Subcomittee 

May  30,  1984 
PRIVATE  INFORMATION  IN  PUBLIC  HANDS 


Like  so  many  other  American  high  technology  companies, 
Polaroid  thrives  through  innovation.   Innovation  provides  a 
livelihood  to  more  than  10,000  Polaroid  employees  in  the  United 
States  alone.   Innovation  has  produced  a  worldwide  business  for 
Polaroid,  which  last  year  contributed  a  favorable  balance  of  $214 
million  to  the  nation's  trade.   That  was  four  times  the  amount  of 
our  1983  profit. 

I  am  here  today  to  speak  in  support  of  S.774 's  trade 
secret  provisions  because  they  are  absolutely  vital  to  the 
preservation  of  the  fruits  of  innovation  by  American  industry. 

First,  several  important  observations.   There  is  no 
doubt  that  Federal  agencies  need  information  from  businesses  to 
meet  specific  public  needs  and  to  carry  out  critical  regulatory 
functions.   Some  of  this  information  must  unavoidably  consist  of 
trade  secrets. 

However,  when  trade  secrets  must  be  so  collected,  they 
nevertheless  remain  private  information,  although  in  public 
hands.   Their  use  should  be  limited  to  the  statutory  purposes  for 
which  they  were  gathered  and  for  no  other.   The  public  custody  of 
private  information  must  not  become,  through  FOIA  or  otherwise,  a 
substitute  for  the  procedures  required  by  due  process  for  reaching 
those  valuable  assets. 

What  is  perhaps  not  generally  appreciated  is  the 
enormous  importance  of  the  public  trust  that  agencies  assume  when 
they  collect  such  private  information.   For,  the  jobs  of  millions 
of  Americans  today  and  in  the  future  depend  increasingly  on 
American  business'  ability  to  turn  new  ideas  into  new  and  better 
products,  in  a  word,  on  innovation. 

And  innovation  will  not  occur  unless  it  can  be 
protected,  unless  what  is  new  about  these  ideas  can  be  kept  secret 
from  domestic  and  foreign  competitors.   This  is  especially  so 
because  in  today's  world  innovation  must  be  constant  and  it  must 
be  rapid.   For  this  reason,  American  business  depends  more  and 
more  on  trade  secrets. 
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Governinent  collection  of  trade  secrets  --  the  placing  of 
private  information  in  public  hands  --  unavoidably  presents  a 
threat  to  the  integrity  of  those  secrets.   For  agencies  have  less 
ability  and  less  interest  in  maintaining  secrecy.   Their  focus  is 
usually  elsewhere  --  on  the  public  responsibility  with  which  they 
are  charged.   Consequently,  they  often  make  compromises  with,  or 
disregard  entirely,  basic  security  requirements  and  statutory 
safeguards  in  the  interest  of  administrative  convenience.   And, 
all  too  often,  they  make  mistakes. 

Because  of  its  vital  interest  in  protecting  the  fruits 
of  its  innovation,  Polaroid  has  attempted  to  audit  the  handling  of 
its  secrets  in  government  hands.   I  would  like  to  share  some  of 
our  findings  with  you. 

Congress  and  the  American  public  have  given  the 
Environmental  Protection  Agency  the  crucial  and  difficult  job  of 
protecting  our  environment.   We  have  been  impressed  with  the 
remarkable  energy  and  dedication  that  EPA's  hard-pressed  employees 
bring  to  that  assignment.   In  the  course  of  discharging  its  many 
responsibilities,  the  Agency  has,  under  the  Toxic  Substances 
Control  Act,  assembled  and  kept  in  its  possession  the  only 
collection  of  Polaroid's  chemical  trade  secrets  outside  of 
Polaroid  itself.   When  we  looked  into  EPA's  management  of  that 
collection,  what  we  found  was  staggering. 

We  were  told  that  to  find  out  what  had  happened  to  our 
secrets,  we  had  to  file  FOIA  requests.   We  did  so.   The  first 
problem  we  encountered  was  the  agency's  simple  inability  to 
provide  timely  responses.   In  one  case,  by  the  time  we  got  a 
response,  over  a  month  after  we  sent  in  our  request,  an  apparently 
unlawful  disclosure  of  a  Polaroid  secret  to  another  agency  had 
already  been  made.   Alarmed,  we  filed  a  FOIA  request  with  EPA  in 
early  March  1983  to  attempt  to  get  a  comprehensive  picture  of 
EPA's  handling  of  our  secrets.   We  did  not  get  a  final  response 
until  January  17,  1984,  and  only  after  we  had  made  several 
additional  inquiries. 

Further,  we  found  that  the  picture  we  got  was  far  from 
complete.   We  learned  that  EPA  might  have  disclosed  our  secrets  to 
over  300  persons  employed  by  over  40  contractors,  but  we  could  not 
learn  exactly  to  whom  or  to  how  many  because  some  contractors 
claimed  that  information  to  be  confidential.   We  could  not  learn 
what  one  of  the  other  federal  agencies  to  which  EPA  had  given  our 
secrets  had  done  with  them  because  when  we  filed  the  mandatory 
FOIA  request  with  that  agency,  it  refused  to  respond  on  the  ground 
that  our  request  was  too  general.   Yet,  we  had  given  that  agency 
all  the  information  we  had  been  given  by  EPA. 

Even  more  alarming,  it  turned  out  to  be  utterly 
impossible  to  discover  what,  if  any,  Polaroid  secrets  had  been 
requested  and  disclosed  under  FOIA.   EPA  kept  only  copies  of  the 
requests  it  received  and  its  cover  letters  in  response.   It  had  no 
copies  of  the  records  it  disclosed  and  no  system  for  determining 
if  Polaroid  secrets  were  included. 
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These  difficulties  assumed  even  greater  importance  when 
we  discovered  that  the  majority  of  the  FOIA  requests  received  by 
EPA  for  similar  information  came  from  industry  and  its 
representatives.   We  examined  EPA's  FOIA  files  and  calculated  that 
during  1980,  1981,  1982  and  the  first  half  of  1983,  2,321  FOIA 
requests  were  submitted  to  EPA  for  information  under  the  Toxic 
Substances  Control  Act  alone.   Of  those  requests,  1,290,  or  56%, 
were  submitted  by  industry.   When  combined  with  law  firms  and 
trade  and  research  associations,  the  figures  rose  to  1,554 
requests,  or  two-thirds  of  the  total. 

The  conclusion  is  inescapable.   Attempts  are  being  made 
to  use  the  Freedom  of  Information  Act  to  reach  TSCA  information 
for  purposes  never  intended  by  either  Act. 

Moreover,  we  discovered  that  the  agency  has  adopted 
practices  of  broad  dissemination  of  secret  information  which 
invite  mistakes  and  make  it  impossible  to  discover  them. 
Disclosures  of  confidential  information  to  other  agencies  have 
been  made  or  authorized  for  purposes  not  permitted  by  statute. 
More  than  2300  EPA  employees  (including  1380  at  the  time  of  our 
most  recent  information)  and  over  300  temporary  and  permanent 
contractor  employees  have  been  authorized  to  review  TSCA  trade 
secrets.   More  than  95  EPA  employees  have  been  authorized  to 
review  Polaroid  secrets  alone,  in  contrast  to  the  handful  of 
Polaroid  employees  who  have  such  authority. 

The  Agency's  own  audits  of  the  its  handling  of  trade 
secrets  revealed,  for  example,  missing  or  misplaced  documents  at 
contractor  and  EPA  offices,  as  well  as  unauthorized  copying, 
intermingling  of  secrets  with  non-secret  information,  and  outdated 
access  lists  containing  names  of  unknown  persons. 

S.774's  requirement  that  agencies  notify  the 
owner-submitters  of  trade  secrets  when  their  secrets  are  requested 
will  require  federal  agencies  to  do  a  much  better  job  of  tracking 
the  trade  secrets  they  disseminate.   To  comply,  agencies  will  have 
to  be  aware  of,  and  therefore  to  document,  such  dissemination. 
The  notification  and  documentation  will  allow  companies  to  monitor 
more  effectively  and  to  ask  questions  about  what  government  is 
doing  with  their  secrets,  and  to  do  so  in  time  to  make  a 
difference. 

S.774  is  therefore  an  important  first  step  in 
recognizing  that  private  information  in  government  hands  remains 
private.   The  government  quite  properly  takes  pains  to  ensure  that 
government  secrets  are  protected,  especially  when  the  secrets  are, 
for  whatever  reason,  entrusted  to  private  parties.   S.774  signals 
that  similar  treatment  should  be  accorded  private  secrets  which 
are  entrusted  to  public  hands. 
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Ultimately  we  hope  to  find  in  all  relevant  legislation 
confirmation  of  the  principle  that  when  any  agency  of  government 
obtains  private  information,  it  does  so  only  for  specific 
purposes,  that  such  information  should  be  used  only  for  the 
purposes  for  which  it  is  obtained  and  that  it  should  be  handled 
responsibly  for  so  long  as  it  remains  in  government  hands. 
Indeed,  we  think  it  not  too  much  to  hope  for  that  private 
information,  once  it  has  served  its  public  purpose,  be  returned  to 
its  owner,  thereby  bringing  the  government's  burden  of 
safeguarding  it  to  an  end. 

In  sum,  Polaroid  supports  S.774  because  it  is  an 
important  step  in  recognizing  the  responsibilities  of  the  federal 
government  to  those  who  create  valuable  trade  secrets  which  must 
sometimes  be  collected  by  government,  responsibilities  to  those 
who  rely  upon  those  trade  secrets  for  their  livelihoods  and  for 
improvement  in  their  standards  of  living,  and  responsibilities  to 
safeguard  the  vigor  of  the  nation's  international  trade. 

Mr.  English.  Thank  you  very  much,  Mr.  deLima.  I  might  make 
a  couple  of  real  quick  points,  if  I  may. 

First  of  all,  I  would  assume,  unless  you  have  some  evidence  oth- 
erwise, that  that  information  that  you  were  talking  about  which 
was  disclosed  by  EPA  to  another  government  agency  was  not  done 
under  the  Freedom  of  Information  Act.  That  was  done  within  the 
Government  and  the  FOIA  would  not  apply. 

Mr.  deLima.  Quite  true. 

Mr.  English.  Therefore,  any  escape  of  information  would  not 
have  been  prevented  regardless  of  what  change  you  made  in  the 
Freedom  of  Information  Act  since  it  didn't  come  out  under  FOIA. 

Also,  I  would  think  you  might  take  a  little  bit  of  comfort — given 
the  difficulties  you  ran  into  in  getting  information  under  the  Free- 
dom of  Information  Act,  I  think  you  would  feel  a  little  more  secure 
about  the  information  you  filed  with  the  Government.  It  sounds 
like  you  had  a  heck  of  a  time  getting  anything.  This  has  been,  of 
course,  the  common  complaint  that  we  got  from  all  kinds  of  folks, 
namely  that  the  information  simply  isn't  timely. 

Mr.  deLima.  With  due  respect,  Mr.  Chairman,  your  first  observa- 
tion is  quite  correct.  The  Freedom  of  Information  Act  does  not 
relate  to  the  five  interagency  disclosures  that  I  was  referring  to, 
four  of  which  seem  to  be  contrary  to  law. 

Mr.  English.  Right. 

Mr.  deLima.  But,  on  the  second  point,  my  feeling  is  quite  strong 
that  the  Government,  when  it  acts  as  custodian  of  information 
which  it  derives  from  the  private  sector,  has  a  duty  of  care  in  the 
treatment  of  that  information  and  in  accountability. 

Mr.  English.  I  agree  100  percent. 

Mr.  deLima.  And  that  it  took  nearly  a  year  for  us  to  find  out 
that  the  agency  didn't  know  where  our  information  had  gone  gives 
me  very  little  comfort. 

Mr.  English.  Well,  as  I  understand  it,  what  you  are  stating  was 
that  they  simply  took  a  long  period  of  time  to  respond  to  any  Free- 
dom of  Information  Act  request.  I  didn't  understand  that  they 
didn't  know  where  your  information  was? 

Mr.  deLima.  Both  are  true,  sir.  They  took  a  long  time  to  respond 
and  they  didn't  know  where  our  information  was. 
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Mr.  English.  One  of  the  common  complaints  is  that  we  don't  get 
timely  responses  and  that  it  is  extremely  cumbersome  and  difficult 
to  work  with  as  far  as  the  time  period  is  concerned.  I  didn't  mean 
to  get  into  any  long  exchange,  but  I  want  to  make  one  point:  I 
think  it  is  important  that  we  recognize  that  that  exchange  of  infor- 
mation was  not  because  of  the  Freedom  of  Information  Act.  That 
was  because  of  an  error  by  the  agency  and  had  nothing  whatsoever 
to  do  with  FOI. 

Mr.  Engel,  I  will  be  happy  to  receive  your  testimony. 

STATEMENT  OF  RALPH  ENGEL,  PRESIDENT,  CHEMICAL 
SPECIALTIES  MANUFACTURERS  ASSOCIATION 

Mr.  Engel.  I  want  to  thank  you,  Mr.  Chairman  and  members  of 
the  subcommittee,  specifically  for  inviting  CSMA  to  testify  before 
your  subcommittee. 

As  indicated,  I  am  president  of  the  Chemical  Specialties  Manu- 
facturers Association.  CSMA  has  a  membership  of  nearly  400  firms 
and  broadly  speaking,  we  represent  the  consumer  side  of  the  chem- 
ical industry,  including  a  wide  variety  of  products  for  home,  indus- 
trial and  institutional  use.  We  are  here  today  to  review  some  of  the 
points  raised  in  S.774  and  to  address,  as  well,  some  of  the  concerns 
we  have  with  the  Freedom  of  Information  Act  itself. 

Our  association  is  made  up  of  small,  medium  and  large  corporate 
members  who  are  required  to  supply  a  host  of  data  to  Federal 
agencies.  A  significant  amount  of  this  information  is  proprietary 
and  deals  with  critical  elements  of  their  production  process  and 
product  compositions. 

We  are  especially  concerned  about  the  release  of  this  kind  of 
data.  We  respectfully  urge  this  subcommittee  to  include  the  busi- 
ness procedural  reforms  in  S.774  in  any  legislative  action  the  sub- 
committee takes  on  the  Freedom  of  Information  Act  and  hopefully 
that  will  be  soon. 

In  addition,  we  welcome  this  opportunity  to  comment  further  on 
some  of  our  concerns  with  the  present  FOIA. 

The  objective  of  providing  easier  public  access  to  Government  in- 
formation is  not  at  issue.  However,  when  FOIA  was  enacted,  Con- 
gress realized  that  Government  agencies  should  not  be  required  to 
release  certain  types  of  information,  including  confidential  business 
information,  trade  secrets  and  commercial  or  financial  data. 

Despite  its  intention  to  provide  broader  access  to  Government 
agency  information,  it  was  not  Congress'  intent  to  facilitate  private 
"intelligence  gatherings"  by  foreign  and  domestic  sources.  Unfortu- 
nately, "intelligence  gathering"  has  become  the  rule,  not  the  excep- 
tion. The  FOIA  has  been  consistently  misused  by  those  who  seek 
unjust  competitive  advantage. 

Under  FOIA  confidential  business  information — including  infor- 
mation such  as  product  design,  production  plans,  marketing  infor- 
mation, timing  of  market  entry,  financial  data — could  be  released 
to  foreign  and  domestic  requesters  without  any  notice  to  the  sub- 
mitter. 

Once  the  information  is  released,  however,  much,  if  not  all,  of  its 
proprietary  value  is  destroyed.  When  a  foreign  requester  obtains 
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this  information  and  reaps  a  competitive  benefit  by  marketing  a 
product  in  the  U.S.A.,  our  whole  economy  suffers. 

We  support  the  procedural  reforms  in  S.774  because  they  will  re- 
store the  fair  balance  between  the  rights  of  requesters  and  submit- 
ters. 

These  recommendations  reinforce  the  concept  that  the  system 
can  work  smoothly  and  quickly,  with  proper  concern  for  property 
rights  and  for  public  access. 

It  has  been  obvious  for  quite  some  time  that  none  of  these  agen- 
cies can  settle  the  procedural  quandary  on  their  own.  S.774,  with 
the  congressional  directions  contained  therein,  can  resolve  the  op- 
erating procedural  problems  of  FOIA. 

In  our  industry  we  are  particularly  sensitive  to  the  potential  loss 
of  economically  valuable  information  through  disclosure.  It  may 
take  millions  of  dollars  to  develop  a  new  product,  conduct  appropri- 
ate safety  testing  and  integrate  it  into  the  proper  marketing  distri- 
bution channel,  without  any  assurance  that  the  product  will  be  a 
commercial  success. 

Many  of  our  products  and  the  processes  related  to  them  are  not 
patented  or  patentable,  and,  therefore,  do  not  have  the  additional 
security  of  such  protection.  Some  of  these  products  are  interme- 
diates or  low  volume  or  site  limited  and  in  some  cases  produced  on 
an  as-needed  basis.  The  companies  that  manufacture  them  need 
the  protection  of  uniform  Government  safeguards  to  prevent  the 
unfair  release  of  confidential  information. 

A  number  of  companies  produce  products  that  are  on  the  cutting 
edge  of  scientific  innovation  today.  For  instance,  in  the  area  of  pest 
control  biotechnology,  biological  substances  are  being  designed  to 
control  a  large  number  of  pests  through  novel  mechanisms — by 
preventing  growth  or  mating  or  luring  the  pest  into  a  trap.  Many 
of  these  products  are  produced  by  small  firms.  Most  of  these  prod- 
ucts are  extremely  costly  to  develop  and  produce,  and  often  involve 
new  scientific  techniques  that  can  be  applied  to  developing  similar 
or  additional  products  down  the  line.  The  need  to  protect  this  type 
of  information  is  critical. 

Instead  of  focusing  on  the  manufacture  of  basic,  large-volume 
chemicals,  many  of  our  companies  provide  new  and  unique  chemi- 
cals or  mixtures  that  perform  specific  tasks.  They  improve  end-use 
products  that  increase  their  value  and  performance.  Many  of  these 
chemicals  are  produced  in  low  volumes  and  marketed  primarily  as 
intermediates  or  ingredients  that  provide  unique  properties  to  for- 
mulated products. 

The  disclosure  of  information  about  these  ingredients  will  not 
only  affect  the  specialty  substances,  but  ultimately  the  number  and 
volume  of  the  end-use  products  available  as  well. 

In  the  consumer  products  end  of  the  chemical  specialties  indus- 
try, there  is  a  special  awareness  of  the  importance  of  confidential 
business  information.  Many  consumer  products  are  for  a  new  uses 
or  may  be  formulated  for  specific  purpose. 

The  competitive  advantage  is  frequently  determined  by  reaching 
the  marketplace  first  and  establishing  market  share  as  quickly  as 
possible.  If  information  about  these  products  is  released  by  Govern- 
ment agencies,  foreign  and  domestic  competitors  receive  an  unfair 
advantage,  without  incurring  the  research  and  development  costs. 
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Finally,  Mr.  Chairman,  of  special  concern  to  us  is  small  business. 
The  membership  of  CSMA  as  earlier  noted,  includes  small  manu- 
facturers, marketers  and  formulaters,  many  of  whom  have  signifi- 
cant concerns  about  FOIA.  In  particular,  many  of  our  small  firms, 
with  a  limited  product  line  and  a  narrow  profit  margin,  could  well 
be  disproportionately  affected  by  the  inappropriate  release  of  confi- 
dential business  information  to  their  competitors. 

Some  small  firms  may  have  only  four  or  five  significant  products, 
with  a  large  percent  of  their  profits  linked  to  perhaps  just  one.  If 
this  product  is  injured  due  to  improper  release  of  confidential  infor- 
mation, a  substantial  portion  of  the  company  is  affected.  In  es- 
sence, small  companies  are  more  vulnerable  to  a  loss. 

Although  all  firms,  regardless  of  size,  are  affected  by  FOIA  cir- 
cumstances, small  businesses  are  more  directly  affected  by  the  re- 
lease of  information.  Many  small  firms  are  willing  to  take  the  risk, 
the  entrepreneurial  risk,  if  you  will,  and  develop  new  products  or 
provide  services  that  larger  companies  would  not  initiate  because 
of  their  limited  market  potential  and  profits.  These  small  firms 
provide  many  innovative  new  products  for  consumers  or  enable 
end-use  manufacturers  to  obtain  low  volume  specialty  chemicals 
for  their  products.  This  important  flow  of  products,  however,  could 
easily  be  curtailed  if  confidential  business  information  is  disclosed. 

Small  businesses  are  unique  in  that  their  products  are  much 
more  vulnerable  should  an  improper  disclosure  of  confidential  busi- 
ness information  occur.  The  procedural  reforms  of  S.  774,  therefore, 
disproportionately  assist  small  businesses  in  their  effort  to  protect 
their  valuable  information,  and  I  am  not  sure  that  is  not  right. 

Finally,  we  respectfully  urge  the  subcommittee  to  support  the 
business  procedural  amendments  to  FOIA  contained  in  S.  774,  thus 
restoring  the  balance  between  the  FOIA  requester  and  submitter. 
In  many  ways  these  procedures  could  be  a  business  "bill  of  rights," 
especially  for  small  companies. 

We  look  forward  to  working  with  the  subcommittee  on  these  im- 
portant matters,  Mr.  Chairman,  and  thank  you  for  the  opportunity 
to  testify. 

[The  prepared  statement  of  Mr.  Engel  follows:] 
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TESTIMONY  OF  RALPH  ENGEL 
PRESIDENT 
CHEMICAL  SPECIALTIES  MANUFACTURERS  ASSOCIATION 

BEFORE  THE 

SUBCOMMITTEE  ON 

GOVERNMENT  INFORMATION,  JUSTICE  &  AGRICULTURE, 

COMMITTEE  ON  GOVERNMENT  OPERATIONS 

UNITED  STATES  HOUSE  OF  REPRESENTATIVES 

MAY  30,  1984 


MY  NAME  IS  RALPH  ENGEL,  I  AM  PRESIDENT  OF  THE  CHEMICAL 
SPECIALTIES  MANUFACTURERS  ASSOCIATION  (CSMA)  LOCATED  AT  1001 
CONNECTICUT  AVENUE,  NW,  WASHINGTON,  D.  C. 

CSMA  HAS  A  MEMBERSHIP  OF  NEARLY  400  FIRMS  ENGAGED  IN  THE 
MANUFACTURE,  FORMULATION,  DISTRIBUTION,  AND  SALE  OF  NON-AGRICUL- 
TURAL PESTICIDES;  ANTIMICROBIAL  PRODUCTS;  DETERGENTS  AND  CLEANING 
COMPOUNDS;  AUTOMOTIVE  CHEMICALS;  AND  WAXES,  POLISHES  AND  FLOOR 
FINISHES. 

BROADLY  SPEAKING,  CSMA  REPRESENTS  THE  CONSUMER  SIDE  OF  THE 
CHEMICAL  INDUSTRY,  INCLUDING  A  WIDE  VARIETY  OF  PRODUCTS  FOR  HOME, 
INDUSTRIAL  AND  INSTITUTIONAL  USE.  WE  ARE  HERE  TODAY  TO  REVIE^ 
SOME  OF  THE  ISSUES  RAISED  IN  S.  774  AND  TO  ADDRESS,  AS  WELL,  SOME 
OF  THE  CONCERNS  WE  HAVE  WITH  THE  FREEDOM  OF  INFORMATION  ACT 
(FOIA) . 

OUR  ASSOCIATION  IS  MADE  UP  OF  SMALL,  MEDIUM  AND  LARGE  CORPO- 
RATE MEMBERS  WHO  ARE  REQUIRED  TO  SUPPLY  A  HOST  OF  DATA  TO  FEDERAL 
AGENCIES,  DEPARTMENTS,  COMMISSIONS,  BOARDS,  AND  TASK  FORCES.  A 
SIGNIFICANT  AMOUNT  OF  THIS  INFORMATION  IS  PROPRIETARY  AND  DEALS 
WITH   CRITICAL   ELEMENTS  OF  THEIR  PRODUCTION  PROCESS  AND   PRODUCT 
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COMPOSITIONS.    WE  ARE  ESPECIALLY  CONCERNED  ABOUT  THE  RELEASE   OF 
THIS  DATA. 

S.  774  WOULD  EXTEND  THE  SAME  PROCEDURAL  RIGHTS  TO  A  SUBMIT- 
TER OF  CONFIDENTIAL  BUSINESS  INFORMATION  AS  ARE  NOW  AVAILABLE  TO 
REQUESTORS  OF  THAT  INFORMATION  UNDER  THE  EXISTING  LAW.  SPECIFI- 
CALLY, OUR  MEMBERS  SHOULD  HAVE  THE  RIGHT  TO  BE  ADVISED  THAT  THEIR 
SENSITIVE  DATA  HAS  BEEN  REQUESTED  AND  THAT  THE  AGENCY  PLANS  TO 
RELEASE  IT.  DATA  SUBMITTERS  SHOULD  HAVE  A  REASONABLE  OPPORTUNITY 
TO  OBJECT  TO  THE  RELEASE,  TO  SUBSTANTIATE  THEIR  OBJECTION,  AND  TO 
HAVE  THE  OPPORTUNITY  TO  SEEK  JUDICIAL  REVIEW  IF  THEY  ARE  UNABLE 
TO  PERSUADE  THE  AGENCY  NOT  TO  RELEASE  THEIR  PROPRIETARY  INFORMA- 
TION. 

WE  RESPECTFULLY  URGE  THIS  SUBCOMMITTEE  TO  INCLUDE  THE  BUSI- 
NESS PROCEDURAL  REFORMS  IN  S.  77^  IN  ANY  LEGISLATIVE  ACTION  THE 
SUBCOMMITTEE  TAKES  ON  THE  FREEDOM  OF  INFORMATION  ACT. 

IN  ADDITION,  WE  WELCOME  THIS  OPPORTUNITY  TO  COMMENT  FURTHER 
ON  SOME  OF  OUR  CONCERNS  WITH  THE  PRESENT  FREEDOM  OF  INFORMATION 
ACT. 

THE  FREEDOM  OF  INFORMATION  ACT  WAS  ENACTED  IN  1966  WITH  THE 
OBJECTIVE  OF  PROVIDING  EASIER  PUBLIC  ACCESS  TO  GOVERNMENT  INFOR- 
MATION.  THIS  BASIC  FOIA  OBJECTIVE  IS  NOT  AT  ISSUE. 

WHEN  FOIA  WAS  ENACTED,  CONGRESS  REALIZED  THAT  GOVERNMENT 
AGENCIES   SHOULD   NOT   BE  REQUIRED  TO  RELEASE   CERTAIN   TYPES   OF 
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INFORMATION.  INCLUDING  CONFIDENTIAL  BUSINESS  INFORMATION,  TRADE 
SECRETS,  AND  COMMERCIAL  OR  FINANCIAL  DATA,  AND  THE  SO-CALLED 
(B)(M)  EXEMPTION  WAS  ESTABLISHED  TO  PROTECT  THESE  INTERESTS. 

DESPITE  ITS  INTENTION  TO  PROVIDE  BROADER  ACCESS  TO  GOVERN- 
MENT AGENCY  INFORMATION,  IT  WAS  NOT  CONGRESS'  INTENT  TO  FACILI- 
TATE PRIVATE  "INTELLIGENCE  GATHERINGS"  BY  FOREIGN  AND  DOMESTIC 
SOURCES.  UNFORTUNATELY,  "INTELLIGENCE  GATHERING"  HAS  BECOME  THE 
RULE,  NOT  THE  EXCEPTION.  THE  FOIA  HAS  BEEN  CONSISTENTLY  MISUSED 
BY  THOSE  WHO  SEEK  UNJUST  COMPETITIVE  ADVANTAGE.  IN  FACT,  WITH 
THE   EXCEPTION  OF  REQUESTS  TO  THE  FBI  AND  CIA,   THE  VAST  MAJORITY 

OF  FOIA  REQUESTS  COME  FROM  CORPORATE  AGENTS,   SEEKING  INFORMATION 

1 
ABOUT  THEIR  COMPETITORS. 

UNDER  THE  FOIA,  CONFIDENTIAL  BUSINESS  INFORMATION-- INCLUDING 
INFORMATION  SUCH  AS  PRODUCT  DESIGN,  PRODUCTION  PLANS,  MARKETING 
INFORMATION,  TIMING  OF  MARKET  ENTRY,  FINANCIAL  DATA--COULD  BE 
RELEASED  TO  FOREIGN  AND  DOMESTIC  REQUESTORS  WITHOUT  ANY  NOTICE  TO 
THE  SUBMITTER.  ONCE  THE  INFORMATION  IS  RELEASED,  HOWEVER,  MUCH, 
IF  NOT  ALL,  OF  ITS  PROPRIETARY  VALUE  IS  DESTROYED.  WHEN  A 
FOREIGN  REQUESTOR  OBTAINS  THIS  INFORMATION  AND  REAPS  A  COMPETI- 
TIVE BENEFIT  BY  MARKETING  A  PRODUCT  IN  THE  U.S.A.,  OUR  ECONOMY 
ITSELF  SUFFERS.  THIS  COMMITTEE'S  1978  REPORT  SUMMED  IT  UP  BEST 
WHEN  IT  SAID: 

WHENEVER   CONFIDENTIAL  INFORMATION  IS  SHARED, 
THE   ORIGINATOR   LOSES  SOME  CONTROL  OVER   IT, 
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AND  THE  CHANCES  OF  DISCLOSURE  ARE   INCREASED. 

BENJAMIN  FRANKLIN  PUT  IT  THIS  WAY:   THREE  MEN 

2 
MAY  KEEP  A  SECRET  IF  TWO  OF  THEM  ARE  DEAD. 


SUBMITTERS  OF  CONFIDENTIAL  BUSINESS  INFORMATION  LACK  SUFFI- 
CIENT PROCEDURAL  RIGHTS  TO  PROTECT  THAT  INFORMATION  AGAINST  DIS- 
CLOSURE. WE  SUPPORT  THE  PROCEDURAL  REFORMS  IN  S.  V?^  BECAUSE 
THEY  WILL  RESTORE  THE  FAIR  BALANCE  BETWEEN  THE  RIGHTS  OF  REQUES- 
TORS AND  SUBMITTERS. 

PROCEDURAL  REFORMS.  WE  WOULD  LIKE  TO  COMMENT  ON  FIVE  IMPORTANT 
PROCEDURAL  REFORMS  CONTAINED  IN  S.  77^,  INCLUDING:  1)  NOTICE  TO 
THE  SUBMITTER;  2)  AN  OPPORTUNITY  FOR  THE  SUBMITTER  TO  OBJECT 
PRIOR  TO  THE  RELEASE  OF  INFORMATION;  3)  A  STAY  OF  DISCLOSURE 
WHILE  THE  AGENCY  AND  COURTS  CONSIDER  THE  SUBMITTER'S  OBJECTIONS; 
i4)  THE  RIGHT  TO  SEEK  C£.  NOVO  REVIEW  OF  AN  AGENCY'S  DETERMINATION 
TO  RELEASE  MATERIAL;  AND  5)  UNIFORM  IMPLEMENTATION  OF  FOIA  FROM 
AGENCY  TO  AGENCY,  DEPARTMENT  TO  DEPARTMENT,  AND  LAW  TO  LAW. 

FIRST.  SUBMITTERS  SHOULD  BE  NOTIFIED  THAT  A  REQUEST  HAS  BEEN 
MADE  TO  OBTAIN  THEIR  BUSINESS  INFORMATION.  THE  1978  GOVERNMENT 
OPERATIONS  COMMITTEE  REPORT  ON  FOIA  CONCLUDED  THAT  "IT  IS  CONSIS- 
TENT WITH  BASIC  NOTIONS  OF  FAIRNESS  THAT  A  CORPORATE  SUBMITTER  BE 
GIVEN  SOME  FORM  OF  NOTICE  ABOUT  THE  PENDING  RELEASE  OF  INFORMA- 
TION IT  SUPPLIED  THE  GOVERNMENT."   IT  FURTHER  STIPULATED  THAT: 

IT   MAY   NOT  BE  APPARENT  FROM  THE  FACE   OF   A 
DOCUMENT  HOW  THE  INFORMATION  CONTAINED  THERE- 
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IN  CAN  BE  USED  OR  HOW  USE  OF  THE  INFORMATION 
CAN  AFFECT  THE  COMPETITIVE  POSITION  OF  THE 
BUSINESS.  AGENCIES  DO  NOT  ALWAYS  HAVE  SUFFI- 
CIENT RESOURCES,  KNOWLEDGE,  OR  EXPERTISE  TO 
JUDGE  THESE  ISSUES,  NOR  ARE  THEY  ACCUSTOMED 
TO  MAKING  SUCH  DECISIONS.  WITHOUT  PARTICIPA- 
TION  IN   SOME  FORM  BY  THE  SUBMITTER   OF   THE 

INFORMATION,   RELEVANT  ARGUMENTS  AGAINST   THE 

3 
RELEASE  OF  DOCUMENTS  MAY  NOT  BE  PRESENTED. 

WITHOUT  PROPER  NOTICE,   SUBSEQUENT  SUBMITTER  RIGHTS  TO  OBJECT   OR 
TO  SEEK  JUDICIAL  REVIEW  ARE  IMPOSSIBLE. 

MOREOVER,  DIFFERENT  AGENCIES  HAVE  THEIR  OWN  POLICIES  WITH 
REGARD  TO  PROTECTION  OF  COMMERCIAL  INFORMATION.  THE  SMALL  BUSI- 
NESS ADMINISTRATION,  FOR  EXAMPLE,  CURRENTLY  HAS  NO  LEGAL  OBLIGA- 
TION TO  TELL  THE  SUBMITTER  WHEN  IT  DECIDES  THAT  A  COMMERCIAL  FILE 
CAN  BE  DISCLOSED  TO  A  COMPETITOR.  ADDITIONALLY,  THE  FOOD  AND 
DRUG  ADMINISTRATION  REFUSES  TO  GIVE  NOTICE  BEFORE  DISCLOSURE 
EXCEPT  WHEN  THE  AGENCY  CHOOSES  TO  DO  SO.  SOME  AGENCIES  DO  STATE 
RELEASE  PROCEDURES,  TIMES  OF  NOTICE  AND  CONDITIONS  OF  RELEASE. 

A  LARGE  PROPORTION  OF  DISCLOSURE  INCIDENTS  ARE  NEVER  PUBLI- 
CIZED BECAUSE  THE  SUBMITTER  IS  EITHER  NEVER  TOLD  ABOUT  THE  DIS- 
SEMINATION OR  DOES  NOT  WANT  TO  ACKNOWLEDGE  THAT  THE  REQUESTOR  HAS 
OBTAINED  VALUABLE  INSIGHTS  INTO  THEIR  FIRM'S  OPERATION.  IF  FIRMS 
RECEIVED   NOTICE  BEFORE  DISCLOSURE,   THERE  COULD  BE   A   SPECIFIC, 
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FOCUSED  ANALYSIS  OF  THE  DAMAGE  THAT  THE  INFORMATION  RELEASE  WOULD 
BRING. 

S.  774  GUARANTEES  NOTICE  OF  INTENT  TO  RELEASE  INFORMATION  TO 
THE  SUBMITTER.  LIKE  OTHER  FEDERAL  DUE  PROCESS  CONCEPTS,  THE 
RIGHT  TO  KNOW  ABOUT  GOVERNMENT'S  PLANS  TO  DISCLOSE  VALUABLE 
INFORMATION  IS  LIMITED  IN  THIS  BILL  TO  REASONABLE  SITUATIONS. 
THE  NOTICE  PROVISION  WILL  BE  COST-EFFICIENT  BECAUSE  OF  THE  EXEMP- 
TIONS PROVIDED.  GOVERNMENT  AGENCIES  WILL  BE  EXCUSED  FROM  NOTICE 
IF  THE  INFORMATION  PLANNED  TO  BE  RELEASED  IS  ALREADY  PUBLIC,  IS 
REQUIRED  TO  BE  MADE  PUBLIC,  IS  NOT  GOING  TO  BE  RELEASED  BY  THE 
AGENCY,  OR  IF  THE  SUBMITTER  CONSENTS  TO  RELEASE. 

SECOND.  SINCE  THE  PRESENT  LAW  DOES  NOT  GIVE  THE  INFORMATION 
SUBMITTER  A  RIGHT  TO  DISCUSS  THE  COMMERCIAL  VALUE  OF  DATA  WITH 
THE  AGENCY  PRIOR  TO  ITS  DISCLOSURE,  GOVERNMENT  AGENCIES  MAY  MAKE 
IMPORTANT  VALUE  JUDGMENTS  AND  DECISIONS  WITHOUT  UNDERSTANDING  THE 
SIGNIFICANCE  OF  THE  DATA  OR  ITS  IMPACT  ON  THE  FIRM  SHOULD  IT  BE 
RELEASED.  JUST  AS  LANDOWNERS  HAVE  THE  RIGHT  TO  OBJECT  TO  THE 
TAKING  OF  PRIVATE  LANDS  FOR  PUBLIC  PURPOSES  BY  THE  GOVERNMENT, 
THE  OWNER  OF  INFORMATION  THAT  IS  ABOUT  TO  HAVE  IT  RELEASED  INTO 
THE  PUBLIC  DOMAIN  SHOULD  GET  A  CHANCE  TO  OBJECT  TO  ITS  DISCLO- 
SURE. 

THE  SENATE  COMPROMISE  DOES  NOT  REQUIRE  THE  AGENCY  TO  HOLD 
FORMAL  HEARINGS,  BUT  THE  AGENCY  MUST  CONSIDER  THE  WRITTEN  OBJEC- 
TIONS. WE  BELIEVE  SUCH  A  PROCEDURE  IS  COST  EFFECTIVE  AND  ENSURES 
PRESERVATION  OF  BASIC  PROPERTY  RIGHTS. 
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THIRD.  OBVIOUSLY  THE  DATA  SUBMITTER  NEEDS  A  STAY  OF  DISCLO- 
SURE PENDING  AGENCY  CONSIDERATION  OF  THE  OBJECTIONS  OR  WHILE 
JUDICIAL  CONSIDERATION  IS  TAKING  PLACE.  ABSENT  SUCH  PROTECTION, 
THE  DATA  COULD  BE  RELEASED  IMMEDIATELY,  THUS  CIRCUMVENTING  THE 
PROTECTION  WHICH  MAY  BE  FORTHCOMING.  WE  BELIEVE  THAT  THE  RELEASE 
OF  THIS  INFORMATION  MUST  BE  STAYED,  AT  THE  VERY  LEAST,  WHILE  THE 
AGENCY  EVALUATES  THE  SUBMITTER'S  OBJECTIONS.  FOR  A  REASONABLE 
TIME  AFTER  MAKING  ITS  FINAL  DECISION,  THE  AGENCY  SHOULD  ALLOW  THE 
SUBMITTER  TO  SEEK  A  JUDICIAL  REMEDY,  EITHER  A  STAY  OR  A  TEMPORARY 
INJUNCTION  FROM  THE  COURT  PENDING  JUDICIAL  REVIEW  OF  THE  AGENCY'S 
DECISION. 

FOURTH.  SUBMITTERS  SHOULD  BE  GIVEN  AN  OPPORTUNITY  FOR  QE. 
NOVO  JUDICIAL  REVIEW  OF  AN  AGENCY'S  DECISION  TO  RELEASE  INFORMA- 
TION. THE  OWNER  OF  THIS  DATA  SHOULD  HAVE  THE  SAME  RIGHT  OF 
JUDICIAL  REVIEW  WHICH  THE  LAW  NOW  PROVIDES  TO  PERSONS  WHO  REQUEST 
DISCLOSURE. 

DE.  NOVO  JUDICIAL  REVIEW  FORCES  ALL  THE  FACTS  TO  THE  SURFACE, 
NOT  JUST  THE  FILE  COMPILED  BY  THE  AGENCY.  BY  REVIEWING  ALL 
EVIDENCE  AND  TESTIMONY  BY  WITNESSES,  THE  JUDGE  CAN  ACT  AS  A 
NEUTRAL  INTERMEDIARY.  UNDER  THESE  PRESSURES,  EACH  SIDE  WOULD  HAVE 
TO  SHARPEN  ITS  ANALYSIS. 

IF  D£  NOVO  REVIEW  IS  AVAILABLE,  NOT  ALL  CASES  WILL  RESULT  IN 
LENGTHY  HEARINGS.   A  COURT-ORDERED  SUMMARY  JUDGEMENT  IS  AVAILABLE 
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IN  SHORT  ORDER.  THE  DISCIPLINE  OF  Dg.  NOVO  OVERSIGHT  ITSELF  COULD 
SUBSTANTIALLY  IMPROVE  AGENCY  OVERSIGHT  AND  REVIEW  PRACTICES, 
SINCE  THE  AGENCY  DECISION  WILL  BE  SUBJECT  TO  REVIEW. 

THE  COURT  REVIEW  PROCEDURES  IN  S.  77»4  GIVE  ALL  OF  THE  INTE- 
RESTED PARTIES  EQUAL  RIGHTS  TO  PARTICIPATE  IN  CHALLENGES  TO 
DISCLOSURE  DECISIONS.  CURRENT  LAW  HAS  BEEN  VERY  CONFUSED  SINCE 
THE  1979  CHRYSLER  DECISION  LEFT  THE  PROPER  BASIS  FOR  SUBMITTERS- 
LAWSUITS  UNDECIDED.  A  SINGLE  UNIFORM  SYSTEM  FOR  JUDICIAL  REVIEW 
MAKES   THE   ISSUE   LESS  TROUBLESOME  FOR  ALL  PARTIES. 

FIFTH.  MANY  GOVERNMENT  AGENCIES,  DEPARTMENTS,  AND  TASK  FOR- 
CES DO  NOT  HAVE  A  UNIFORM  SYSTEM  OF  HANDLING  FOIA  REQUESTS,  AND 
IN  FACT,  AGENCY  REVIEW  PROCEDURES  ARE  UNCERTAIN  AND  UNPREDIC- 
TABLE. MANY  CONCERNS  IN  THE  BUSINESS  COMMUNITY  MIGHT  BE  REDUCED 
IF  APPROPRIATE  EFFORTS  WERE  MADE  TO  SIMPLIFY  OR  FORMALIZE  GOVERN- 
MENT PROCEDURES.  WHAT  IS  NEEDED  IS  A  UNIFORM,  MINIMUM  STANDARD 
REQUIRING  PRE-RELEASE  NOTICE  FROM  ALL  FEDERAL  AGENCIES. 

THESE  FIVE  PROCEDURAL  RECOMMENDATIONS  CONTAINED  IN  S.  77U 
RE-ENFORCE  THE  CONCEPT  THAT  THE  SYSTEM  CAN  WORK  SMOOTHLY  AND 
QUICKLY,  WITH  PROPER  CONCERN  FOR  PROPERTY  RIGHTS  AND  FOR  PUBLIC 
ACCESS.  IT'S  BEEN  OBVIOUS  FOR  QUITE  SOME  TIME  THAT  NONE  OF  THESE 
AGENCIES  CAN  SETTLE  THE  PROCEDURAL  QUANDARY  ON  THEIR  OWN.  S.  774 
AND  THUS  THE  CONGRESSIONAL  DIRECTIONS  CONTAINED  THEREIN  CAN 
RESOLVE  THE  OPERATING  PROCEDURAL  PROBLEMS  OF  FOIA. 

CHEMICAL  SPECIALTIES  INDUSTRY  CONCERNS.   IN  THE  CHEMICAL  SPECIAL- 
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TY  INDUSTRY,  CASE  HISTORIES  OF  COMPETITIVE  INJURY  ARE  NOT  SHOUTED 
FROM  THE  ROOFTOPS  BECAUSE  SUCH  ADMISSIONS  WOULD  HIGHLIGHT  THE 
VALUE  OF  THE  DATA  RECEIVED  AS  WELL  AS  THE  HARM  CAUSED  THE 
COMPANY.  WE  SUGGEST  THAT  THE  POTENTIAL  ECONOMIC  LOSS  IS  SELF- 
EVIDENT  AND  THAT  CONGRESS  OUGHT  TO  TAKE  SUCH  STEPS  AS  ARE  OUT- 
LINED IN  S.  7714  TO  MITIGATE  AGAINST  FUTURE  DAMAGE. 

IN  OUR  INDUSTRY,  WE  ARE  PARTICULARLY  SENSITIVE  TO  THE  POTEN- 
TIAL LOSS  OF  ECONOMICALLY  VALUABLE  INFORMATION  THROUGH  DISCLO- 
SURE. IT  MAY  TAKE  MILLIONS  OF  DOLLARS  TO  DEVELOP  A  NEW  PRODUCT, 
CONDUCT  APPROPRIATE  SAFETY  TESTING  AND  INTEGRATE  IT  INTO  THE 
PROPER  MARKETING  DISTRIBUTION  CHANNEL,  WITHOUT  ANY  ASSURANCE  THAT 
THE  PRODUCT  WILL  BE  A  COMMERCIAL  SUCCESS. 

MANY  OF  OUR  PRODUCTS  ARE  NOT  PATENTED  OR  PATENTABLE,  AND 
THEREFORE,  DO  NOT  HAVE  THE  ADDITIONAL  SECURITY  OF  SUCH  PROTEC- 
TION. SOME  OF  THESE  PRODUCTS  ARE  INTERMEDIATES  OR  LOW  VOLUME  OR 
SITE-LIMITED  AND  IN  SOME  CASES  PRODUCED  ON  AN  AS-NEEDED  BASIS, 
THE  COMPANIES  THAT  MANUFACTURE  THEM  NEED  THE  PROTECTION  OF  UNI- 
FORM GOVERNMENT  SAFEGUARDS  TO  PREVENT  THE  UNFAIR  RELEASE  OF 
CONFIDENTIAL  INFORMATION. 

A  NUMBER  OF  COMPANIES  PRODUCE  PRODUCTS  THAT  ARE  ON  THE 
CUTTING  EDGE  OF  SCIENTIFIC  INNOVATION. 

FOR  INSTANCE,  IN  THE  AREA  OF  PEST  CONTROL  BIOTECHNOLOGY, 
BIOLOGICAL   SUBSTANCES   ARE   BEING  DESIGNED  TO   CONTROL   A   LARGE 
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NUMBER  OF  PESTS  THROUGH  NOVEL  MECHANISMS--BY  PREVENTING  GROWTH 
OR  MATING,  OR  LURING  THE  PEST  INTO  A  TRAP.  MANY  OF  THESE  PRODUCTS 
ARE  PRODUCED  BY  SMALL  FIRMS.  MOST  OF  THESE  PRODUCTS  ARE  EXTREME- 
LY COSTLY  TO  DEVELOP  AND  PRODUCE,  AND  OFTEN  INVOLVE  NEW  SCIENTI- 
FIC TECHNIQUES  THAT  CAN  THEN  BE  APPLIED  TO  DEVELOPING  SIMILAR 
PRODUCTS.  THE  NEED  TO  PROTECT  THIS  TYPE  OF  INFORMATION  IS  CRITI- 
CALLY IMPORTANT. 

INSTEAD  OF  FOCUSING  ON  THE  MANUFACTURE  OF  BASIC,  LARGE 
VOLUME  CHEMICALS,  MANY  OF  OUR  COMPANIES  PROVIDE  NEW  AND  UNIQUE 
CHEMICALS  OR  MIXTURES  THAT  PERFORM  SPECIFIC  TASKS.  THEY  IMPROVE 
END-USE  PRODUCTS  AND  INCREASE  THEIR  VALUE  AND  PERFORMANCE.  MANY 
OF  THESE  CHEMICALS  ARE  PRODUCED  IN  LOW  VOLUMES  AND  MARKETED 
PRIMARILY  AS  INTERMEDIATES  OR  INGREDIENTS  THAT  PROVIDE  UNIQUE 
PROPERTIES  TO  FORMULATED  PRODUCTS.  THE  DISCLOSURE  OF  INFORMATION 
ABOUT  THESE  INGREDIENTS  WILL  NOT  ONLY  AFFECT  THE  SPECIALTY  SUB- 
STANCES, BUT  ULTIMATELY  THE  NUMBER  AND  VOLUME  OF  THE  END-USE 
PRODUCTS  AVAILABLE  AS  WELL. 

IN  THE  CONSUMER  PRODUCTS  END  OF  THE  CHEMICAL  SPECIALTIES 
INDUSTRY,  THERE  IS  A  SPECIAL  AWARENESS  OF  THE  IMPORTANCE  OF 
CONFIDENTIAL  BUSINESS  INFORMATION.  MANY  CONSUMER  PRODUCTS  ARE 
FOR  NEW  USES  OR  MAY  BE  FORMULATED  FOR  A  SPECIFIC  PURPOSE.  THE 
COMPETITIVE  ADVANTAGE  IS  FREQUENTLY  DETERMINED  BY  REACHING  THE 
MARKETPLACE  FIRST  AND  ESTABLISHING  MARKET  SHARE  AS  QUICKLY  AS 
POSSIBLE.  IF  INFORMATION  ABOUT  THESE  PRODUCTS  IS  RELEASED  BY 
GOVERNMENT  AGENCIES,  FOREIGN  AND  DOMESTIC  COMPETITORS  RECEIVE  AN 
UNFAIR  ADVANTAGE,   WITHOUT  INCURRING  THE  RESEARCH  AND  DEVELOPMENT 
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COSTS. 

SMALL  BUSINESS  CONCERNS.  THE  MEMBERSHIP  OF  CSMA  AS  EARLIER  NOTED 
INCLUDES  SMALL  MANUFACTURERS,  MARKETERS  AND  FORMULATORS,  MANY  OF 
WHOM  HAVE  SIGNIFICANT  CONCERNS  ABOUT  FOIA.  IN  PARTICULAR,  MANY 
OF  OUR  SMALL  FIRMS,  WITH  A  LIMITED  PRODUCT  LINE  AND  A  NARROW 
PROFIT  MARGIN,  COULD  WELL  BE  DISPROPORTIONATELY  AFFECTED  BY  THE 
INAPPROPRIATE  RELEASE  OF  CONFIDENTIAL  BUSINESS  INFORMATION  TO 
THEIR  COMPETITORS. 

SOME  SMALL  FIRMS  MAY  HAVE  ONLY  M  OR  5  SIGNIFICANT  PRODUCTS, 
WITH  A  LARGE  PERCENT  OF  THEIR  PROFITS  LINKED  TO  PERHAPS  ONE.  IF 
THIS  PRODUCT  IS  INJURED  DUE  TO  IMPROPER  RELEASE  OF  CONFIDENTIAL 
INFORMATION,  A  SUBSTANTIAL  PORTION  OF  THE  COMPANY  IS  AFFECTED. 
IN  ESSENCE,  SMALL  COMPANIES  ARE  MORE  VULNERABLE  TO  A  LOSS. 

ALTHOUGH  ALL  FIRMS,  REGARDLESS  OF  SIZE,  ARE  AFFECTED  BY  FOIA 
CIRCUMSTANCES,  SMALL  BUSINESSES  ARE  MORE  DIRECTLY  AFFECTED  BY  THE 
RELEASE  OF  INFORMATION.  MANY  SMALL  FIRMS  ARE  WILLING  TO  TAKE  THE 
RISK  AND  DEVELOP  NEW  PRODUCTS  OR  PROVIDE  SERVICES  THAT  LARGER 
COMPANIES  WOULD  NOT  INITIATE  BECAUSE  OF  THEIR  LIMITED  MARKET 
POTENTIAL  AND  PROFITS.  THESE  SMALL  FIRMS  PROVIDE  MANY  INNOVATIVE 
NEW  PRODUCTS  FOR  CONSUMERS  OR  ENABLE  END  USE  MANUFACTURERS  TO 
OBTAIN  LOW  VOLUME  SPECIALTY  CHEMICALS.  THIS  IMPORTANT  FLOW  OF 
PRODUCTS,  HOWEVER,  MIGHT  BE  CURTAILED  IF  CONFIDENTIAL  BUSINESS 
INFORMATION  IS  DISCLOSED. 

SMALL  BUSINESSES  ARE  UNIQUE  IN  THAT  THEIR  PRODUCTS  ARE   MUCH 
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MORE  VULNERABLE  SHOULD  AN  INPROPER  DISCLOSURE  OF  CONFIDENTIAL 
BUSINESS  INFORMATION  OCCUR.  THE  PROCEDURAL  REFORMS  OF  S.  77»4 , 
THEREFORE,  DISPROPORTIONATELY  ASSIST  SMALL  BUSINESSES  IN  THEIR 
EFFORT  TO  PROTECT  THEIR  VALUABLE  INFORMATION. 

VOLUNTARY  BUSINESS  EFFORTS  ON  CBI .  MANY  CHEMICAL  SPECIALTY  PRO- 
DUCTS ARE  REGULATED  UNDER  FIFRA  AND  TSCA,  EACH  OF  WHICH  CONTAINS 
SPECIFIC  PROVISIONS  REGARDING  DISCLOSURE  OF  INFORMATION.  AL- 
THOUGH THE  FIFRA  DISCLOSURE  SECTION  10  IS  PRESENTLY  UNDER  REVIEW 
BY  THE  U.  S.  SUPREME  COURT,  SOME  CONCERNS  HAVE  BEEN  EXPRESSED 
ABOUT  DISCLOSURE  UNDER  TSCA. 

IN  THE  LAST  3-H  YEARS,  THE  NUMBER  OF  CONFIDENTIALITY  CLAIMS 
UNDER  TSCA  HAS  INCREASED.  IT  IS  BELIEVED  THAT  SOME  OF  THESE  CBI 
CLAIMS  UNDER  TSCA  HAVE  BEEN  INAPPROPRIATE.  WE  AS  AN  ASSOCIATION 
ARE  COMMITTED  TO  PROVIDING  INFORMATION  TO  OUR  MEMBERS  SO  THAT 
APPROPRIATE  CONFIDENTIAL  BUSINESS  INFORMATION  CLAIMS  ARE  MADE. 
WE  ARE  PRESENTLY  WORKING  WITH  EPA  OFFICIALS  TO  REDUCE  THE  AMOUNT 
OF  CBI  CLAIMS. 

CSMA  WILL  BE  WORKING  WITH  EPA  PERSONNEL  TO  HELP  DRAFT  A 
NOTICE  TO  OUR  MEMBERS  ABOUT  CONFIDENTIAL  BUSINESS  INFORMATION 
CLAIMS.  SPECIFICALLY,  WE  WILL  BE  FURTHER  INFORMING  OUR  MEMBER 
COMPANIES  ON  WHEN,  WHY  AND  HOW  TO  MAKE  APPROPRIATE  CBI  CLAIMS 
UNDER  TSCA. 

WE  MENTION  THESE  ACTIVITIES  BECAUSE  WE  BELIEVE  THAT  INDUSTRY 
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CAN  AND  SHOULD  MAKE  A  VOLUNTARY  EFFORT  TO  REDUCE  INAPPROPRIATE 
CONFIDENTIAL  BUSINESS  INFORMATION  CLAIMS.  WE  LOOK  FORWARD  TO 
WORKING  WITH  OTHER  ASSOCIATIONS  TO  HOLD  SEMINARS  AND  WORKSHOPS  TO 
PROVIDE  MORE  INFORMATION  ON  THIS  SUBJECT, 

CONCLUSION.  WE  RESPECTFULLY  URGE  THE  SUBCOMMITTEE  TO  SUPPORT  THE 
BUSINESS  PROCEDURAL  AMENDMENTS  TO  FOIA  CONTAINED  IN  S.  774,  THUS 
RESTORING  THE  BALANCE  BETWEEN  THE  FOIA  REQUESTOR  AND  SUBMITTER. 
IN  MANY  WAYS  THESE  AMENDMENTS  ARE  A  BUSINESS  "BILL  OF  RIGHTS," 
ESPECIALLY  FOR  SMALL  COMPANIES. 

SINCE  THERE  ARE  RELATIVELY  FEW  LEGISLATIVE  DAYS  REMAINING  IN 
THE  98TH  CONGRESS,  WE  ALSO  URGE  THE  SUBCOMMITTEE  TO  EXPEDITIOUSLY 
MOVE  FORWARD  WITH  ITS  AMENDMENTS  TO  FOIA  SO  THAT  ACTION  CAN  BE 
COMPLETED  PRIOR  TO  ADJOURNMENT.  WE  LOOK  FORWARD  TO  WORKING  WITH 
THE  SUBCOMMITTEE  ON  THESE  IMPORTANT  MATTERS. 

THANK  YOU. 


nsuES. 
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Mr.  English.  There  is  one  point,  Mr.  Engel,  I  would  like  to  touch 
on  again.  You  stated  in  your  testmony  here  and  refer  to  it  in  your 
summation,  and  I  quote  "In  fact,  with  the  exception  of  requests  to 
the  FBI  and  the  CIA,  the  vast  majority  of  FOIA  requests  come 
from  'corporate  agents  seeking  information  about  their  competi- 
tors.' " 

I  have  never  seen  and  don't  know  about  any  study  that  has  ever 
been  made  that  would  identify  the  purpose  of  a  request  of  informa- 
tion. For  instance,  Mr.  diLima  here  just  testified  about  the  number 
of  requests  that  have  been  made  by  Polaroid  in  trying  to  deter- 
mine, if  nothing  else,  how  their  information  was  being  handled.  I 
would  assume  that  that  would  be  a  legitimate  inquiry  that  he 
would  be  making.  . 

I  was  wondering  do  you  have  evidence  that  specifically  identifies 
case  by  case  in  which  this  sort  of  activity  is  taking  place? 

Mr.  Engel.  I  don't  have  a  definitive  study,  Mr.  Chairman.  I  have 
spoken  to  a  number  of  companies  who  for  many  reasons  will  not 
stand  on  the  roof  top  and  shout  the  fact  that  their  systems  or  proc- 
esses have  been  requested  and  released  to  competitors  under  FOIA. 
They  don't  want  to  damage  themselves  further  and  call  attention 
to  the  fact  that  the  released  information  is  more  valuable  than  per- 
haps they  would  like  the  rest  of  the  world  to  know. 

I  am  sure,  Mr.  Chairman,  you  are  aware  that  a  whole  industry 
has  sprung  up  in  this  city  alone  for  purposes  of  FOIA. 

Mr.  English.  If  you  are  talking  about  lobbyists,  we  have  had  a 
lot  of  lobbyists  for  a  long  time. 

Mr.  Engel.  I  am  specifically  talking  about  agents  who  have  as  a 
business  the  filing  of  Freedom  of  Information  Act  requests  on 
behalf  of  others. 

Mr.  English.  This  is  the  difficulty  we  have,  Mr.  Engel — and  it  is 
something  I  stated  before  we  ever  started  these  hearings — and  I 
want  to  really  kind  of  harp  on  it  a  little  bit.  I  don't  want  to  give 
you  a  hard  time  or  anything,  but  I  think  it  is  a  point  that  we  have 
to  insist  on:  that  if  we  are  going  to  be  making  changes  in  the  law, 
we  have  to  base  those  changes  on  good  solid  hard  evidence. 

If  you  can  come  up  with  those  folks  who  are  willing  to  tell  us 
confidentially,  to  come  in  and  show  us  evidence  in  which  that  is 
the  case,  various  industries  across  this  country  might  be  delighted 
to  receive  that  information.  But  short  of  that,  we  have  got  a  real 
problem  in  that  we  can't  just  generalize  and  accept  that  general 
statement  as  a  cause  for  change  in  the  law.  We  have  got  to  have 
some  specifics  and,  as  I  said,  I  surely  wasn't  aware  of  any  study 
that  has  been  done,  but  anything  that  you  have  on  that  we  would 
be  delighted  to  have. 

Mr.  deLima.  We  conducted  such  a  study,  sir.  I  don't  know  if  I  am 
interrupting  your  order  of  procedure. 

Mr.  English.  No. 

Mr.  deLima.  In  my  testimony,  I  will  read  two  sentences  again, 
and  then  offer  a  study. 

Mr.  English.  All  right. 

Mr.  deLima.  We  examined  EPA's  FOIA  files  and  calculated  that 
during  1980,  1981,  and  1982  and  the  first  half  of  1983,  2,321  FOIA 
requests  were  submitted  to  EPA  for  information  under  the  Toxic 
Substances  Control  Act  alone.  Of  those  requests,  1,290,  or  56  per- 
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cent,  were  submitted  by  industry.  When  combined  with  law  firms 
and  traded  with  research  associations,  the  figures  rose  to  1,554  re- 
quests, or  two-thirds  of  the  total. 

Mr.  English.  The  problem  you  get  into  on  that,  Mr.  deLima,  is 
how  many  of  them  were  making  inquiry  just  for  the  same  reason 
you  were?  How  many  of  them  were  making  inquiries  as  to  how 
that  Agency  is  handling  the  law? 

The  problem  that  we  have  is  to  identify  the  reasons  for  which 
the  requests  were  made.  How  many  requesters  were  writing  in  and 
saying — I  realize  this  is  a  simplification — but  writing  in  and  saying 
"I  want  to  know  what  the  secret  ingredients  are  to  Polaroid's  for- 
mula." Obviously  that  is  directed  for  that  specific  reason  and  that 
is  where  we  have  the  problem. 

Mr.  deLima.  I  can't  imagine  an3^thing  more  helpful  to  the  pur- 
poses of  this  hearing  than  to  have  the  subcommittee  undertake  to 
inquire  of  one  agency,  and  I  suggest  EPA,  about  the  nature  of  these 
requests  and  where  they  came  from.  But  if  you  would  wish  to  have 
statistical  numbers,  I  have  them  here. 

Mr.  English.  We  would  like  to  have  them.  The  difficulty  is  we 
wouldn't  have  to  go  to  EPA.  We  will  have  to  go  to  the  industries 
that  made  that  inquiry,  and  ask:  "What  is  your  purpose  for  making 
that  inquiry?" 

[The  information  follows:] 
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Mr.  English.  Mr.  Braverman,  go  ahead. 

Mr.  Braverman.  Let  me  suggest  first  that  your  task  might  be  an 
impossible  one  because,  as  we  all  know,  the  act  says  that  access  is 
to  be  provided  to  "any  person,"  that  the  identity  of  the  requester  is 
supposedly  irrelevant.  Moreover,  many  requests  are  made  by  attor- 
neys or  by  service  organizations,  and  the  identity  of  the  real  re- 
quester is  probably  not  going  to  be  determinable.  So  I  am  not  sure 
that  you  could  ever  determine  that  with  any  precision. 

I  notice  in  a  fall,  1983  issue  of  what  is  called  "FOIA  Update" 
published  by  the  U.S.  Department  of  Justice,  their  office  of  Infor- 
mation Policy  stated  that  they  had  surveyed  50  agencies  and  found 
a  continuing  increase  in  the  number  of  FOIA  requests  received  for 
records  containing  business  data.  I  suggest  to  you  that  it  is  in  the 
rare  instance  that  a  company  like  Polaroid  is  trying  to  find  out 
about  itself.  Indeed,  I  have  conducted  surveys  for  some  of  my  cli- 
ents across  Federal  agencies  to  find  out  who  is  asking  for  informa- 
tion about  them,  and  although  I  can  testify  only  as  to  my  own  ex- 
perience, I  will  tell  you  that  most  of  those  requests  are  from  other 
businesses. 

Mr.  English.  But  you  see  that  gets  us  back  to  the  point.  You  can 
testify  from  your  experience.  What  we  have  to  have,  Mr.  Braver- 
man, and  I  am  sure  you  understand  that  we  have  to  have  some 
good  solid  evidence.  You  are  a  good  lawyer.  You  understand  the 
rules  of  evidence  and  a  fellow  getting  up  and  saying  generally  this 
is  what  I  found  to  be  the  case  and  testifying  that  generally  I  found 
this  to  be  true.  We  need  a  little  more  than  that,  and  I  hope  that 
any  evidence  that  you  have  like  that,  that  you  provide  to  us;  I  want 
to  have  it. 

But  until  we  see  a  specific  case-by-case  study,  that  is  where  our 
difficulty  is.  I  am  certainly  not  trying  to  suggest  that  business 
doesn't  make  inquiries,  they  do.  The  problem,  as  you  pointed  out 
very  clearly,  is  to  determine  exactly  what  is  the  purpose  of  those 
requests. 

If,  as  Mr.  Engel  seems  to  believe,  that  the  vast  majority  of  FOIA 
requests  are  for  corporate  espionage,  I  guess  what  we  have  is  a 
country  full  of  industries  that  run  around  trying  to  spy  on  each 
other.  An  alternative  is  whether  they  are,  in  fact,  trying  to  find  out 
how  the  Government  is  operating,  how  it  is  handling  their  busi- 
ness, and  what  impact  its  actions  would  likely  have  on  their  busi- 
ness? 

Mr.  Braverman.  Let  me  simply  suggest  that  I  think  the  issue  of 
what  precise  percentage  of  these  requests  are  coming  from  busi- 
nesses probably  is  not  the  issue  before  this  committee  at  this  time. 
It  seems  to  me  that  the  question  of  the  need  for  submitter  rights  of 
notice  and  an  opportunity  to  object  is  an  imperative  that  exists 
beyond  whatever  the  particular  percentage  of  requests  come  from 
industry. 

Mr.  English.  I  agree  with  you  100  percent,  Mr.  Braverman.  But 
the  point  is  that  once  we  raise  this  specter  of  corporate  espionage 
and  the  Freedom  of  Information  Act,  that  the  only  purpose  that 
FOIA  is  serving  is  so  the  corporations  can  spy  on  each  other  or  for 
high-powered  lobbyists  in  Washington  to  make  a  few  extra  dollars 
by  spying  for  corporations,  I  think  we  perform  a  disservice  to  the 
Freedom  of  Information  Act. 
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I  don't  think  that  that  is  the  service  that  the  Freedom  of  Infor- 
mation is  providing  to  this  Nation.  I  don't  even  think  it  comes  close 
to  being  a  large  percentage,  much  less  the  vast  majority,  and  that 
is  the  reason  you  kind  of  hit  my  button  a  little  bit  there,  Mr. 
Engel. 

Mr.  Engel.  I  noticed,  sir. 

Mr.  English.  I  am  going  to  recognize  the  members  when  we  fi- 
nally get  through  this  testimony.  I  am  sorry. 

Mr.  Patterson.  Mr.  Chairman,  let  me  ask  that  we  do  this.  Let 
us,  if  you  would,  please,  gather  what  information  along  this  line 
that  we  possibly  can,  try  and  put  it  in  some  form  for  you  and  get  it 
back  to  you  in  writing. 

Mr.  English.  We  would  deeply  appreciate  that.  That  would  be 
most  helpful. 

[The  information  follows:] 
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August  13,  1984 


Tne  Honorable  Glenn  English 

Chairman,  Subcommittee  on  Government  Information, 

Justice  and  Agriculture 
Committee  on  Government  Operations 
House  of  Representatives 
Washington,  D.C.   20515 


Re:  Responses  to  questions  asked  at  May  30,  1984  hearing  on 
S.  774 


Dear  Mr.  Chairman: 

The  business  coalition  witnesses  were  privileged  to  appear 
before  your  Subcommittee  on  May  30,  and  on  their  behalf, 
I  want  to  sincerely  thank  you  for  the  keen  attention  which 
you  accorded  to  our  testimony. We  were  extremely  pleased 
to  have  the  opportunity  during  the  extended  question  and 
answer  period  to  explore  and  explain  more  of  the  specifics 
of  recommended  procedural  changes  sought  in  the  Freedom  of 
Information  Act.   There  were  several  questions  raised  during 
the  Q  &  A  period  to  which  I  will  try  to  respond  on  a  question 
by  question  basis. 

I.   Can  you  provide  data  on  harmful  disclosures? 

•  No  comprehensive  survey  has  been  done,  and  therefore, 
statistically  valid  data  are  not  available. 

•  Any  survey  statistics  would  be  unreliable  because 
many  companies  do  not  learn  of  damaging  releases 
of  information. 

•  Data  would  be  further  undercut  by  the  fact  that 
even  firms  that  learn  of  damaging  releases  might  be 
inhibited  from  reporting  the  damage. 

•  We  do  have  some  examples  from  our  testimony  involving 
pharmaceutical  companies,  chemical  companies,  etc. 

•  Other  examples  have  been  mentioned  by  the  FDA  and 
by  the  Casey  book. 

•  There  may  be  an  extremely  high  level  of  damage  from 
a  single  disclosure  (e.g.,  "Roundup")  and  little 
damage  from  a  large  number  of  minor  disclosures; 
therefore,  numbers  will  not  accurately  reflect  the 
extent  of  the  problem. 
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We  do  know  that  there  is  a  continued  high  level  of 
concern  on  the  part  of  many  companies  relating  to 
harmful  releases,  and  this,  in  turn,  affects  their 
willingness  to  cooperate  with  the  government.   This 
may  appear  to  be  merely  a  "perception"  problem,  but 
that  does  not  prevent  it  from  being  a  real  one. 

Agency  errors  will  still  occur,  even  with  the 
enactment  of  the  proposed  amendments.   It  matters 
not  to  the  injured  company  whether  its  information 
was  disclosed  in  error  or  not,  and  we  can  agree 
that  notification  procedures  would  cut  down  on  the 
number  of  errors . 


II.   Is  there  any  data  on  the  motivation  behind  the  requests 
for  business  data? 

•  No  survey  has  been  performed  and  no  statistical  data 
are  available. 

•  Motivation  could  not  be  readily  ascertained  even  with 
a  survey  since  agencies  cannot  inquire  into  the  motiv- 
ation of  a  person  seeking  access. 

•  The  value  of  potential  information  must  at  least  bear 
some  relationship  to  the  cost,  and  firms  spend  hundreds 
of  thousands  of  dollars  each  year  with  lawyers  and 
search  firms  to  obtain  competitors  data.   Therefore, 
they  must  feel  that  there  is  an  equal  or  greater  value 
to  be  derived  from  such  expenditures. 

•  Companies  ask  for  competitors'  information  to  keep 
track  of  technology,  to  determine  how  to  bid  compet- 
itively against  them  next  time,  to  learn  about  the 
agency  attitudes  and  strategies  that  may  affect  the 
private  sector,  to  assess  possibilities  for  obtaining 
licenses,  contracts,  etc.,  and  to  make  sure  that 
agencies  are  treating  parties  similarly  situated  on 
an  equal  basis.   All  of  the  motives  may  not  be  on 
such  a  high  plane;  there  also  may  be  fishing  exped- 
itions for  any  trade  secrets  that  might  turn  up  in 
the  process. 

•  While  "profit  motives"  may  well  drive  the  majority  of 
requests,  motivation  remains  secondary  --  especially, 
from  the  perspective  of  a  submitter,  who  can  be  ruined 
by  disclosure  to  a  competitor,  even  where  the  competitor 
had  no  motivation  at  all  to  obtain  those  secrets  when 

it  made  a  FOIA  request  to  the  agency. 
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III.   Is  there  an  agency  whose  FOIA  procedures  currently  in 
place  could  be  used  as  a  role  model? 

•  After  extensive  searching,  we  were  unable  to  find 
any  agency  procedures  that  we  consider  to  be  suitable 
as  a  role  model. 

•  I  would  like  to  make  reference  to  numerous  comments 
about  the  FDA  study  of  disclosure  cost.   A  member  of 
our  coalition  obtained  each  one  of  the  seven  hundred 
individual  reports  which  formed  the  "raw  material" 
of  the  FDA  and  analyzed  them.   Incidentally,  the  FDA 
initially  denied  an  FOIA  request  for  the  documents 
(forty-one  days  after  the  request),  but  relented  on 
an  appeal  to  HHS.   The  FDA  study's  finding  is  almost 
exactly  200Z  of  the  actual  anticipated  notifications 
which  would  actually  have  occurred  within  that  set 

of  files  based  on  FDA's  own  documentation  of  each  file. 
Also,  the  total  number  of  FOIA  requests  to  FDA  for 
business  information  include  requests  for,  clearly, 
public  information,  documents  and  correspondence,  and 
requests  for  information  (both  the  requester's  and 
others)  made  available  to  others  through  FOIA  responses. 
The  agency  had  an  obvious  desire  to  expand  the  cost  of 
its  study.   Had  it  excluded  FDA  published  materials, 
items  normally  expected  to  be  public,  and  other  items 
about  which  notification  would  not  be  required  or 
expected,  the  net  transaction  volume  would  be  one  half 
that  of  the  FDA  report.   Also,  FDA's  cost  system  for 
handling  each  transaction  was  overly  pessimistic. 

The  study's  failings  were  predictable.   The  Chairman 
probably  anticipated  the  results  as  he  has  experienced 
much  resistance  from  FDA  in  the  last  several  years. 
But,  it  is  important  to  note,  for  the  record,  that  the 
study  had  very  serious  methodology  and  implementation 
flaws. 

In  conclusion,  the  business  coalition  encourages  prompt  Sub- 
committee and  Full  Committee  action  upon  the  business  confi- 
dentiality amendments  to  the  Freedom  of  Information  Act. 
The  procedural  fairness  which  the  amendments  offer  is  important. 
Their  inclusion  in  the  Act  would  reduce  confusion,  increase 
cooperation  with  the  government,  and  decrease  distrust  of  the 
agencies.   We  urge  your  continued  effort  toward  mark-up.  Full 
Committee  action,  and  report  of  this  much  needed  legislation 
to  the  floor  of  the  House  of  Representatives. 


Very  truly  yours. 


itterson 
Chairman,  Business  Coalition  on  FOIA  Reform 


371 

STATEMENT  OF  THOMAS  M.  SUSMAN,  ROPES  &  GRAY, 

WASHINGTON,  DC 

Mr.  SusMAN.  Thank  you,  Mr.  Chairman  and  members  of  the  sub- 
committee. 

It  is  a  pleasure  to  be  before  you  today  representing  a  business 
coaHtion  favoring  business  confidentiality  procedures  in  S.  774.  It  is 
a  special  pleasure  and  a  unique  experience  for  me  to  be  on  this  side 
of  the  dais.  For  over  a  decade,  on  the  other  side  of  the  Capitol,  I  sat 
in  counsel's  chair  through  hearing  after  hearing,  many  of  them  fo- 
cusing on  the  Freedom  of  Information  Act. 

I  am  always  amused  when  I  look  at  the  title  of  each  new  piece  of 
legislation  that  is  introduced  as  a  reform  act.  I  think  the  chairman 
has  something  when  he  questions  the  need  for  change;  it  calls  to 
mind  Macauley's  comment,  "Don't  speak  to  me  of  reform,  things 
are  bad  enough  as  they  are." 

Nonetheless,  it  does  seem  to  me,  Mr.  Chairman,  that  a  case  can 
be  made — and  is  being  presented  today — for  at  least  some  modest 
adjustments:  not  a  turning  back  of  the  clock,  not  a  swinging  back 
of  the  pendulum,  but  modest  adjustments  to  complete  the  work  of 
prior  Congresses  in  enacting  the  Freedom  of  Information  Act  and 
later  the  1974  amendments. 

The  most  compelling  reason  for  installing  uniform  business  confi- 
dentiality procedures  is  fairness.  No  matter  how  we  try  to  collect 
hard  evidence,  it  seems  to  me  in  the  end  the  question  is,  does  this 
make  sense?  Is  it  good  common  sense?  What  are  the  costs?  What 
are  the  benefits,  on  a  practical  basis? 

The  answers  point  to  enactment  of  the  kind  of  simple,  narrowly 
drawn  and  rather  modest  procedures  proposed  in  section  4,  and  in 
part  sections  3  and  5,  of  S.  774. 

Mr.  Braverman  discussed  the  constitutional  fairness  issue,  due 
process,  the  issue  relating  to  the  valuable  property  which  business- 
es submit  to  the  Government  and  which  may,  in  turn,  be  destroyed 
if  that  information  is  released  to  a  competitor,  whether  it  is  re- 
leased advertently  or  inadvertently. 

The  Administrative  Procedure  Act,  itself,  stands  as  the  basic  il- 
lustration of  statutory  due  process  and  fairness.  It  says  when  the 
Government  acts  to  affect  the  rights  of  individuals,  businesses, 
groups — of  anyone — the  basic  rights  of  notice,  an  opportunity  to  be 
heard,  to  participate  in  proceedings,  whether  rulemaking  or  adjudi- 
catory, and  ultimately  to  seek  judicial  review  are  fundamental  and 
apply  to  all  agency  activities.  And,  of  course,  common  sense  bol- 
sters these  statutory  and  constitutional  arguments. 

From  a  business'  standpoint,  after-the-fact  notice  does  little  good 
when  you  find  out  your  information  has  been  turned  over  to  a  com- 
petitor or  a  newspaper  or  a  public  interest  group.  If  the  informa- 
tion should  have  been  public,  it  will  be  out  in  the  public.  But  if  it 
should  not  have  been,  if  Congress  provided  through  the  Trade  Se- 
crets Act  or  the  fourth  exemption  or  a  (b)(3)  statute  that  this  infor- 
mation should  have  been  kept  confidential,  then  the  minimum 
rights  that  business  should  have  are  to  learn  about  potential  re- 
lease and  make  a  case  against  it  in  time  to  avoid  the  kind  of  injury 
which  unwarranted  release  could  bring. 
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This  also  has  a  commonsense  foundation,  a  general  public  per- 
spective, and  not  necessarily  only  that  of  the  business  community. 
Before  these  hearings  started  this  afternoon,  I  had  an  opportunity 
to  say  hello  to  some  old  friends  in  the  public  interest  community 
and  to  recall  the  years  that  we  worked  together  through  the  1970's 
on  consumer  legislation,  openness  legislation,  and  bills  involving 
truth  in  lending  and  lAr  credit  practice  and  FTC  improvements 
and  product  safety.  All  of  these  have  these  elements:  Before  busi- 
ness takes  action  that  is  going  to  affect  a  member  of  the  public, 
before  an  agency  takes  action  that  is  going  to  affect  a  member  of 
the  public,  give  notice.  Provide  an  opportunity  to  be  heard.  Provide 
some  access  to  the  courts  to  seek  review. 

There  are  additional  reasons  which  have  been  discussed  today. 
As  Mr.  Engel  indicated,  what  is  at  stake  is  valuable  information, 
information  which  to  some  small  firms  represents  life  or  death.  It 
also  seems  to  me  it  cannot  be  too  often  stated  that  the  submitter 
can  be  helpful  to  the  agencies,  in  assisting  the  agencies  to  make  a 
better  informed  and  more  rational,  even  more  timely  decision  on 
release. 

As  Mr.  Braverman  indicated,  the  question  of  what  is  commercial, 
confidential  information  under  the  Freedom  of  Information  Act  is 
far  from  clear.  Treatises  have  been  written  on  the  subject  of  trade 
secrets,  and  trade  secret  litigation  is  extremely  time  consuming 
just  on  the  question  of  showing  what  is  or  is  not  a  trade  secret.  A 
lot  of  evidence  is  necessary  about  the  business,  its  employees,  the 
industry,  the  competitive  scene,  research  underlying  the  informa- 
tion that  was  developed. 

Ultimately,  the  job  an  agency  has  in  looking  at  the  document 
and  saying,  "Yes,  trade  secret"  or,  "No,  not  a  trade  secret"  is  one 
where  the  submitter,  the  developer  of  that  information  can  best 
assist  in  in  the  decisionmaking  process.  The  fact  that  this  informa- 
tion may,  2  or  3  years  from  now,  not  be  very  valuable  can  also  be 
brought  to  the  agency's  attention  before  the  agency  decides  it  looks 
like  a  trade  secret  and  should  not  be  released. 

In  a  case  where  there  has  been  interagency  disclosure,  as  Mr. 
deLima  mentioned,  the  problem  is  not  that  the  Freedom  of  Infor- 
mation Act  addresses  or  prohibits  interagency  disclosure.  The  prob- 
lem is  that  perhaps  EPA  is  now  sensitive  to  Polaroid's  trade  se- 
crets. After  this  process,  after  this  study,  after  this  series  of  free- 
dom of  information  requests,  this  one  agency  now  knows  Polaroid 
formulas  are  highly  sensitive,  very  valuable,  important  secrets  to 
national  trade,  to  the  health  of  the  company. 

Well,  what  about  these  other  five  agencies  that  now  have  the 
trade  secrets?  Do  they  understand  the  industry  context?  Do  they 
understand  the  individual  corporate  context?  It  is  highly  likely 
that  they  do  not,  but  if  the  notice  requirement  so  applies  uniformly 
to  all  agencies,  then  at  least  Polaroid  will  have  some  small  comfort 
that  it  will  be  able  to  carry  its  argument  to  a  Government  official 
before  he  makes  a  decision  that  this  is  or  is  not  a  trade  secret. 

The  chairman  also  referred  to  the  question  of  erroneous  disclo- 
sures, and  I  am  not  going  to  rekindle  the  debate  over  whether  or 
not  there  have  been  1  or  5  or  50  mistaken  disclosures  of  valuable 
business  information.  When  Chairman  English  referred  to  briefing 
the  subcommittee,  I  recall  at  least  on  one  occasion,  or  maybe  more, 
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the  subcommittee  has  been  briefed  about  very,  very  important  in- 
formation that  was  disclosed  by  at  least  the  Food  and  Drug  Admin- 
istration mistakenly.  The  agency  admitted  it,  but  only  after  it  was 
too  late  to  recall. 

Newspaper  stories  carried  the  example  of  Monsanto's  herbicide 
"Roundup".  It  was  too  late  by  the  time  those  stories  came  out  to  do 
anything  about  the  disclosure.  The  information  was  already  in  the 
hands  of  a  lawyer  for  competitors.  There  are  some  other  cases.  I 
don't  know  whether  they  are  good  cases,  bad  cases,  a  lot  of  cases  or 
a  few  cases,  but  there  are  some,  and  for  the  companies  involved 
they  are  very  important  ones. 

So  that  to  the  extent  that  we  need  some  examples,  some  evi- 
dence, there  certainly  are  some  on  the  record,  enough  at  least  to 
bolster  that  we  are  not  just  talking  about  an  abstract  principle  of 
fairness.  We  are  not  just  talking  about  some  academic  need  for  con- 
sultation. The  situations  do  arise  in  real  life. 

I  mention  in  my  statement  the  overall  cooperation  between  busi- 
ness and  an  agency  that  can  be  engendered  by  the  existence  of 
some  formal  procedures  where  the  business  will  know  what  will 
happen  to  its  information.  I  use  the  Federal  Trade  Commission  as 
an  example  of  what  happens  when  businesses  have  a  chronic  dis- 
trust of  an  agency  and  how  that  agency  will  handle  its  informa- 
tion. 

And  I  suggest  from  a  practical  standpoint,  and  from  my  recent 
period  in  private  practice,  when  a  business  gets  ready  to  turn  over 
to  a  Government  agency  information  that  has  been  requested  by 
the  agency  or  required  by  the  agency,  one  of  the  first  questions 
asked  is:  "Is  this  safe?  Can  someone  else  get  this?"  Counsel  has  to 
say  "Maybe.  Let  me  tell  you  about  the  Freedom  of  Information 
Act.  Let  me  tell  you  about  its  fourth  exemption."  We  can  discuss 
the  Trade  Secrets  Act  and  other  statute  specifically  involving  that 
information.  But  in  the  end,  you  have  to  say  it  is  not  necessarily 
safe. 

Then  the  client  will  say,  "Well,  at  least  will  I  know  if  it  might  be 
disclosed?  Will  I  have  a  chance?  Will  I  have  some  advance  notice?" 
And  the  answer  to  that  now  has  to  be  "Usually  not." 

If  the  answer  is  that,  then  the  next  question  is  really  "How  can 
we  keep  from  giving  them  so  much?  How  can  we  mask  informa- 
tion? How  can  we  make  them  come  out  and  look  at  it  on  our  prem- 
ises? What  kind  of  agreements  can  we  get?"  Lawyers  have  a  whole 
lot  of  ways  to  make  it  harder  for  agencies  to  get  information  when 
the  company  is  not  confident  that  information  can  be  protected,  at 
least  to  the  extent  of  giving  it  a  running  chance  at  arguing  its  case 
before  disclosure. 

My  testimony  runs  down  a  list  of  supporters,  beginning  where 
the  chairman  did,  with  this  subcommittee's  report  a  number  of 
years  ago,  for  the  proposition  that  notice  and  opportunity  to  com- 
ment and  judicial  review  for  submitters  is  widely  supported  and 
widely  endorsed  by  scholars,  Government  agencies,  the  Congress, 
various  professional  organizations,  and  even  press  and  public  inter- 
est groups. 

Certainly  minds  can  change,  situations  can  change.  But  since  the 
time  that  most  of  these  statements  were  made,  if  anything,  more 
and  more  agencies  have  been  adopting  procedures  to  provide  notice 
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so  we  have  more  experience  with  this  procedure.  To  my  knowledge, 
agencies  have  not  been  saying,  "Let's  get  rid  of  this  procedure  be- 
cause it  is  costing  too  much,  causing  too  many  delays."  By  and 
large,  the  agencies  that  have  notification  procedures  and  the  busi- 
nesses that  deal  with  them  are  more  comfortable  because  of  it. 

There  does  remain  at  least  one  agency  that  vocally  opposes  busi- 
ness confidentiality  procedures.  And  in  the  few  minutes  remaining 
I  want  to  focus  on  the  Food  and  Drug  Administration  and  its  oppo- 
sition to  the  kind  of  required  submitter  notification  on  the  part  of 
all  agencies  as  proposed  in  S.  774. 

In  looking  back  over  the  years  to  see  what  the  Food  and  Drug 
Administration  has  said  about  previous  proposals  for  freedom  of  in- 
formation reform,  I  was  not  surprised  to  find  that  before  1974,  the 
FDA  and  its  parent  agency,  HEW,  opposed  any  change;  back  in 
1964  and  1965,  likewise.  If  I  can  quote  from  the  1964  hearings 
where  HEW  provided  a  statement  on  the  new  proposed  Freedom  of 
Information  Act:  "It  is  a  bad  idea,"  it  said.  "Those  changes  would 
create  serious  administrative  problems,  a  substantial  drain  upon 
the  time  of  staff  and  clerical  personnel.  No  provision  has  been 
made  in  our  current  budget  for  the  hiring  of  additional  personnel 
to  compensate  for  the  ensuing  decrease  of  man-hours  available  for 
employment  of  our  programs  should  this  portion  of  the  bill,  the 
freedom  of  information  portion,  be  enacted." 

Things  haven't  changed  very  much  at  the  FDA  since  that  time, 
but  they  have  now  come  up  with  a  study,  a  study  that  basically 
says,  "Yes,  we  admit  that  there  have  been  some  mistaken  releases 
and  excuse  us  for  those.  And  we  admit  that  probably  notification 
would  prevent  erroneous  release  in  the  future,  but  it  would  do  so 
at  too  high  a  cost." 

Too  high  a  cost.  Well,  the  cost  the  FDA  estimated  was  as  little  as 
$1.3  million  and  up  to  potentially  twice  that,  depending  on  the  type 
of  requirement.  Not  a  large  cost  even  at  that,  and  I  might  paren- 
thetically add  that  that  cost  figure  has  been  analyzed,  and  the  sug- 
gestion has  been  made  that  it  may  be  overblown  by  at  least  50  per- 
cent. It  is  certainly  not  based  on,  as  the  chairman  said,  hard  data. 

But  nonetheless  there  will  be  some  costs,  and  the  question  has  to 
be  asked,  what  do  we  get  for  these  costs?  They  are  small,  they  are 
modest,  these  costs.  They  are  costs  that  no  other  agency  providing 
notice  today  complains  about.  They  are  costs  that  certainly  are 
within  the  realm  of  Congress  to  take  care  of  appropriating  funds 
for,  very  minimal  as  they  are. 

But  what  do  you  get  for  spending  that  kind  of  money?  Well,  as  I 
think  the  panel  suggested  today,  you  get  better  decisions  on  the 
part  of  the  agency  when  it  decides  on  release  of  commercial  infor- 
mation. You  get  a  higher  degree  of  business  confidence  and  trust  in 
what  the  agency  is  doing,  improved  cooperation,  elimination  of  in- 
advertent disclosures,  perhaps  the  protection  of  constitutional 
rights,  certainly  according  basic  fairness  and  avoiding  the  destruc- 
tion, mistaken  or  not,  of  private  property  that  companies  may  have 
given  to  agencies  expecting  that  the  law  would  protect. 

At  the  same  time,  the  argument  relating  to  costs  allows  itself  to 
be  responded  to  the  same  way  Mr.  Nader  responded  to  the  cost  ar- 
gument for  turning  back  the  clock  on  the  Freedom  of  Information 
Act  a  few  years  ago  when  he  said:  "How  can  we  talk  about  costs? 
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There  is  no  hard  evidence  on  costs.  Any  discussion  of  costs  must 
also  involve  a  discussion  of  benefits,"  and  then  he  talked  about 
what  the  Defense  Department  spends  on  marching  bands  as  com- 
pared with  what  the  Government  spends  on  freedom  of  informa- 
tion. 

I  suggest  that  this  subcommittee  look  at  the  potential  for  in- 
creased costs  at  the  FDA  in  terms  of  the  value  of  the  information 
involved,  the  large  numbers  of  requests  involved,  the  nature  of  the 
information,  the  nature  of  the  industry,  and  the  very  important 
regulatory  task  the  agency  has.  It  seems  to  me  that  the  result  is 
rather  compelling:  the  costs  are  very  small  in  relationship  to  the 
benefits  to  the  agency,  to  the  public,  and  to  the  business  communi- 
ty. 

The  FDA  s  other  arguments  against  notification  procedures 
really  do  not  require  a  great  deal  of  discussion.  They  say  that  it 
will  cause  delay.  Well,  we  have  heard  that  85  percent  of  the  re- 
questers before  the  FDA  are  businesses,  and  I  guess  those  of  us 
today  who  are  representing  85  percent  of  the  users  of  the  FOIA  at 
the  FDA  wouldn't  mind  a  little  delay  if  the  price  were  business 
confidentiality  procedures. 

But  even  for  that  very  small  percent  where  10  days  or  20  days 
might  prove  to  have  some  adverse  public  interest  implication,  S. 
774  contains  a  provision  that  would  allow  agencies  upon  a  compel- 
ling showing  of  need  to  expedite  the  handling  of  requests.  The 
Open  America  case  held  that  agencies  can  move  requesters  who 
have  a  need  for  the  information  to  the  front  of  the  line,  and  surely 
the  public  interest  advocate  or  newsman  on  a  deadline  who  has  in- 
formation he  needs  from  the  FDA  or  she  needs  from  the  EPA  or 
any  other  agency  can  invoke  a  compelling  need  and  can  obtain  ex- 
pedition. 

I  am  confident  that  the  business  submitter  will  respond  in  short 
order  if  the  information  should  not  be  released.  That  is  simply  not 
going  to  be  a  problem. 

On  its  last  comment,  the  FDA  sort  of  throws  away  the  notion 
that  in  the  end  there  may  be  less  information  getting  out  to  the 
public.  They  are  suggesting  for  Congress  a  Hobson's  choice:  On  the 
one  hand  you  can  have  wrongful  disclosure  or  on  the  other  hand, 
you  can  have  wrongful  withholding.  That  can  not  be  what  they 
mean. 

It  seems  to  me  what  they  mean  is  that  perhaps  the  agency  will 
release  less  information  because  it  is  better  informed.  I  don't  be- 
lieve that  is  what  they  mean  either.  Ultimately  it  is  for  every 
agency,  the  FDA  included,  to  follow  the  mandates  of  Congress  and 
if  it  means  disclose  business  information,  then  that  information 
must  be  disclosed.  If  it  means  don't  disclose,  then  that  information 
should  not  be  disclosed  and  business  confidentiality  procedures 
should  help  the  agency  in  making  that  decision. 

Mr.  Chairman,  you  mentioned  at  the  beginning  of  this  hearing 
that  business  confidentiality  has  gotten  all  tied  up  in  a  tangle  of 
other  provisions  in  S.  774  that  have  great  controversy  and  have 
mired  the  waters.  That  certainly  seems  to  be  the  case  from  testimo- 
ny presented  before  and  from  those  who  have  analyzed  other  sec- 
tions of  the  bill  which  we  are  not  addressing  today.  At  least  there 
is  more  controversy  there. 
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A  subcommittee,  of  course,  is  in  some  ways  like  a  cuisinart;  what 
goes  in  doesn't  have  to  come  out  in  the  same  form.  A  lot  of  times 
what  goes  in  never  comes  out  at  all.  But  certainly  it  is  up  to  the 
committee  and  its  members  to  make  a  decision  what  form  of  free- 
dom of  information  revision  can  be  justified  on  hard  evidence  and 
on  notions  of  fundamental  fairness  and  uniformity. 

So  I  urge  this  subcommittee  to  consider  the  evidence  and  to  con- 
sider the  arguments  and  consider  the  fairness  issue  and  to  craft  its 
own  legislation.  But  at  the  heart  of  that  legislation  should  be  some 
basic  procedures  to  protect  business  information. 

Thank  you. 

[The  prepared  statement  of  Mr.  Susman  follows:] 
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TESTIMONY  OF 
THOMAS  M.  SUSMAN 

Mr.  Chairman  and  Members  of  the  Subcommittee,  my  name  is 
Thomas  M.  Susman.   I  am  a  partner  in  the  law  firm  of  Ropes  & 
Gray,  and  I  am  appearing  today  on  behalf  of  the  Business 
Coalition  on  Freedom  of  Information  Act  Reform.   A  list  of 
representaitve  members  of  that  Coalition  is  attached  to  this 
statement . 

My  testimony  is  addressed  exclusively  to  Section  4  of 
S.  774  and  those  portions  of  Sections  3  and  5  relating  to 
business  confidentiality  procedures.   The  Business  Coalition 
strongly  supports  these  provisions  of  the  bill  and  urges 
that  the  Subcommittee  --  whatever  decision  it  might  make 
with  regard  to  the  myriad  of  other  proposals  contained  in 
this  bill  --  report,  at  a  minimum,  legislation  containing 
business  confidentiality  provisions.   Those  provisions 
should  require:   (1)  notice  to  a  submitter  when  an  agency 
plans  to  release  under  the  FOIA  his  trade  secrets  or 
confidential  commercial  or  financial  information;  (2)  an 
opportunity  and  sufficient  time  for  the  submitter  to  present 
claims  of  confidentiality  before  that  information  is 
released;  (3)  a  stay  of  release  of  disputed  information 
during  the  consultation  period;  and  (4)  a  right  of  de  novo 
judicial  review  for  aggrieved  submitters. 

I  believe  that  the  business  confidentiality  procedures 
set  forth  in  S.  774  will  greatly  minimize  the  potential  for 
erroneous  or  inadvertent  release  of  confidential  business 
information.   It  will  do  so  at  a  reasonable  cost  and  without 
adding  unreasonable  delay  to  the  disclosure  of  information 
under  the  FOIA. 

I  also  believe  that  there  exists  strong,  widespread 
support  for  these  confidentiality  procedures,  not  only  in 
the  business  community,  but  also  among  Congress,  the 
Executive  branch,  organizations,  legal  commentators,  and 
public  interest  advocates.   Most  agencies  have  already 
adopted  some  form  of  business  confidentiality  procedures  and 
would  agree  that  the  small  added  costs  are  far  outweighed  by 
the  benefits  to  the  agencies  and  the  public. 

Professional  Background. 

Before  discussing  the  substance  of  the  proposal  we 
support  today,  let  me  briefly  outline  my  relevant 
background.   In  1968,  shortly  after  the  publication  of  the 
Attorney  General's  Blue  Book  interpreting  the  original 
Freedom  of  Information  Act,  I  joined  the  Office  of  Legal 
Counsel  where  I  provided  advice  to  federal  departments  and 
agencies  on  how  to  administer  and  understand  the  new  law. 
In  1969  I  moved  to  the  Senate  Judiciary  Committee.   As  Chief 
Counsel  to  the  Administrative  Practice  and  Procedure 
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Subcommittee  in  the  early  1970s  and  later  General  Counsel  to 
the  Judiciary  Committee,  I  was  for  over  a  decade  responsible 
for  staff  work  relating  to  FOIA  oversight  and  legislation, 
including  enactment  of  the  1974  Amendments. 

For  the  last  three  and  one-half  years  I  have  been  in 
private  practice,  where  I  have  advised  clients  seeking  to 
obtain  information  from  the  government  and  those  seeking  to 
keep  the  government  from  disclosing  their  information.   I 
have  litigated  both  FOIA  and  reverse-FOIA  cases,  under 
federal  and  state  laws. 

I  have  also  sustained  my  interest  in  FOIA-related 
subjects  through  various  professional  associations.   I 
headed  an  American  Bar  Association  Task  Force  on  FOIA  Reform 
and  have  been  a  member  of  the  Council  of  the  Administrative 
Law  Section  of  the  ABA,  during  which  time  a  number  of 
specific  proposals  relating  to  FOIA  amendments  have  been 
developed.   I  am  a  member  of  the  Administrative  Conference 
of  the  United  States  and  have  served  on  its  Committee  on 
Public  Access  and  Information.   I  have  participated  in 
Federal  Bar  Association  and  D.C.  Bar  programs  and  projects 
relating  to  information  law  and  policy,  and  I  am  Co-chairman 
of  the  Legislation  Committee  of  the  American  Society  of 
Access  Professionals. 

I  mention  these  organizations  only  by  way  of 
professional  reference;  I  reiterate  that  my  testimony  today 
addresses  solely  the  business  confidentiality  procedures  and 
is  presented  on  behalf  of  the  Business  Coalition  for  Freedom 
of  Information  Act  Reform. 

After  a  description  of  the  proposed  legislation,  I  will 
provide  a  brief  historical  perspective  on  the  issue  of 
business  confidentiality  procedures.   I  will  then  analyze 
the  compelling  reasons  supporting  adoption  of  procedures  in 
legislative  form.   The  balance  of  my  statement  will  examine 
the  widespread  governmental,  business,  and  public  support 
for  the  measure  and  analyze  the  opposition  of  the  Food  and 
Drug  Administration  to  this  legislation. 

Description  of  Business  Confidentiality  Procedures. 

Section  4  of  S.  774  would  add  a  new  subsection 
552(a)(7)(A),  to  establish  certain  basic  obligations  on  the 
part  of  every  agency  subject  to  the  FOIA  and  provide  certain 
minimum  rights  for  submitters  of  commercially  confidential 
information. 

Each  agency  is  required  to  safeguard  the  rights  of 
submitters  of  confidential  business  information  by 
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establishing  through  regulations  (pursuant  to  notice  and 
comment)  certain  minimum  procedures  -- 

(1)  The  agency  may  require  a  submitter,  at  the  time  of 
submission  or  thereafter,  to  designate  information 
for  which  an  exemption  from  mandatory  disclosure  is 
claimed  under  subsection  (b)(4)  of  the  FOIA. 

(2)  The  agency  must  notify  the  submitter  that  a  request 
has  been  made  for  information  furnished  by  the 
submitter  except  (a)  where  the  information  has  not 
been  properly  designated  as  required  by  the  agency; 
(b)  where  the  agency  has  determined  to  deny  a 
request  for  the  information;  (c)  where  disclosure 
is  otherwise  clearly  required  by  law  (and  the 
submitter  has  had  notice  of  this  requirement);  (d) 
where  the  information  has  already  lawfully  been 
made  publicly  available;  or  (e)  where  a  criminal 
law  enforcement  investigation  is  involved.   Notice 
shall  be  timely,  describe  the  nature  and  scope  of 
the  request,  and  advise  the  submitter  of  his  right 
to  provide  the  agency  written  objections  to 
disclosure . 

(3)  The  submitter  has  a  right  within  ten  working  days 
to  file  a  written  objection  to  disclosure  with  the 
agency. 

(4)  Finally,  the  agency  must  notify  the  submitter  of 
any  final  decision  regarding  the  release  of 
information  and  may  not  release  the  disputed 
information  for  ten  working  days  after  such  notice. 

In  addition.  Section  4  of  S.  774  makes  clear  that  a 
submitter  has  a  statutory  right  to  judicial  review  and  that 
none  of  the  new  procedures  are  intended  to  affect  any  other 
rights  relating  to  confidentiality  of  business  information. 

Sections  3  and  5  of  S,  774  supplement  the  key  provisions 
in  Section  4.   Section  3  provides  that  agency  consultation 
with  submitters  shall  constitute  a  basis  for  extending 
agency  response  times  under  the  FOIA.   And  Section  5 
provides  that  submitters  should  be  afforded  equal  access  to 
the  courts  to  challenge  agency  decisions  to  release  their 
information,  along  with  the  same  standard  of  review 
applicable  to  a  FOIA  case  brought  by  a  requester. 

These  business  confidentiality  procedures  now  set  forth 
in  S.  774  have  been  narrowly  drawn  and  avoid  many  of  the 
potential  pitfalls  of  earlier  proposals.   Section  4  contains 
specific,  short  time  limits  to  avoid  unnecessary  or 
unreasonable  delays  in  the  disclosure  process.   It  avoids 
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imposing  onerous  notification  burdens  on  agencies  by  not 
requiring  automatic  notice  of  every  request  for  information. 
In  fact,  it  relieves  agencies  of  the  responsibility  for 
notifying  submitters  on  both  ends  of  the  spectrum  --  that 
is,  on  the  one  hand,  where  the  information  is  clearly 
required  by  law  to  be  disclosed  and,  on  the  other,  where  the 
agency  does  not  intend  to  disclose  the  information. 
Furthermore,  delays  are  minimized  by  providing  the  submitter 
a  reasonable  opportunity  to  place  his  views  before  the 
agency  decision-maker  in  a  timely  and  effective  manner,  with 
outer  limits  set  in  Section  3,  rather  than  requiring  a 
hearing  or  formal  proceeding  at  the  agency  level.   To  avoid 
any  appearance  of  ex  parte  influence,  the  requester  must 
also  be  notified  by  the  agency  when  it  notifies  the 
submitter  of  both  the  request  for  information  and  the 
agency's  final  decision.   Finally,  equal  treatment  is 
guaranteed  to  both  requesters  and  submitters  in  the  judicial 
review  provisions  of  Section  5. 

Overview  and  Background  on  Business  Confidentiality 
Procedures . 

The  Due  Process  Clause  of  the  Constitution  and  the 
Administrative  Procedure  Act  firmly  establish  the  two  tenets 
on  which  the  business  confidentiality  procedures  of  S.  774 
are  based  --  notice  when  adverse  government  action  is 
contemplated  and  the  opportunity  to  be  heard  to  avert  that 
action.   The  size  of  the  Federal  Register  and  the  quantity 
of  agency  opinions,  rules,  orders,  guidelines,  notices  and 
other  releases  evidence  just  how  seriously  we  take  these 
tenets. 

It  is  simply  inconceivable  that  Congress  or  the  American 
public  would  tolerate  a  regime  under  which  the  Social 
Security  Administration  could  cut  off  benefits  without 
giving  notice  to  the  recipient,  where  the  Consumer  Product 
Safety  Commission  could  find  that  a  product  presents  an 
imminent  hazard  to  public  safety  without  giving  notice  to 
the  product  manufacturer,  or  where  the  Defense  Department 
could  disqualify  a  contractor  without  giving  him  notice  of 
the  disqualification.   In  each  case  the  party  adversely 
affected  by  government  action  has  a  right  to  be  heard  and  a 
right  to  judicial  review.   So  also  should  we  put  an  end  to 
the  time  when  an  agency  can  disclose  and  thereby  destroy  the 
value  of  important  commercial  information  without  notifying 
the  submitter  of  that  information  and  affording  him  an 
opportunity  to  be  heard. 

The  Senate  Report  on  S.  774  recognizes  this  discrepency 
when  it  states: 


381 


Notification  that  an  agency  is  planning  to  take  an 
adverse  action  is  one  of  the  most  basic  of 
administrative  procedural  rights,  yet  until  this 
amendment  it  has  by  inadvertence  been  omitted  from  the 
procedures  required  under  the  Freedom  of  Information 
Act. 

(S.  Rept.  98-221,  at  15.)   However,  this  statement  misses 
the  mark  slightly  when  it  refers  to  "inadvertence"  in  the 
omission  of  business  confidentiality  procedures  from  the 
FOIA  in  the  past. 

During  the  first  eight  years  following  enactment  of  the 
FOIA  there  were  only  a  few  problems  raised  relating  to 
disclosure  of  business  information.   At  least  three  reasons 
account  for  this.   First,  the  FOIA  did  not  generally  work 
well  so  no  one  --  neither  consumers  nor  business  competitors 
--  was  particularly  successful  at  getting  information  out  of 
government  agencies.   Congressman  Moorhead  amassed  a 
formidable  volume  of  oversight  findings  on  this  subject,  and 
it  was  the  FOIA's  failure  to  provide  effective  access  to  any 
kind  of  information  that  led  to  the  1974  amendments. 
Second,  even  where  some  information  was  released  under  the 
FOIA,  very  little  of  it  related  to  businesses.   The  early 
cases  adopted  a  test  of  "customary  confidentiality, "  which 
provided  a  subjective  standard  for  confidentiality  relying 
heavily  upon  business  judgment  and  agency  acquiescence. 
(This  standard  gave  way  only  in  1974  to  the  "competitive 
harm"  test,  described  below,  which  has  now  been  almost 
universally  adopted  by  the  courts.)   Third,  there  had  not 
yet  developed  the  notion  of  the  reverse  Freedom  of 
Information  action,  and  when  the  FOIA  was  amended  in  1974, 
the  concept  of  submitter  rights  was  still  a  novelty. 

In  the  past  few  years  the  case  for  congressionally 
mandated  submitter  notice  has  been  growing.   It  has  become 
clear  that  the  judicially  formulated  test  for  determining 
when  business  information  should  be  released  or  withheld  is 
not  so  clear  and  easily  applied  that  agencies  can  make 
determinations  without  guidance  from  submitters  on  the 
question  of  competitive  sensitivity.   Moreover,  enough 
reported  disclosures  of  highly  sensitive  business 
information  have  occured  that  submitters  are  legitimately 
concerned  that  valuable  and  legally  withholdable  information 
may  be  released  by  an  agency  to  a  FOIA  requester, 
inadvertently  or  not.   Finally,  the  courts  now  recognize  a 
right  on  the  part  of  submitters  to  sue  to  protect 
confidentiality  of  requested  information;  S.  774  will 
provide  the  statutory  footing  for  this  right.   Such  a  right 
will  be  ephemeral,  however,  unless  the  submitter  is  notified 
in  a  timely  fashion  that  commercial  information  is  about  to 
be  released. 
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It  is  time  for  Congress  to  act  on  the  question  of 
business  confidentiality  procedures,  but  not  by  turning  back 
the  clock  or  allowing  the  pendulum  to  swing  widely  against 
the  present  system  of  access  to  government  information,  of 
which  this  Subcommittee  can  rightly  be  proud.   It  is  time  to 
make  some  simple  adjustments,  to  install  some  routine 
procedures,  so  that  basic  rights  of  submitters  of 
information  can  be  protected. 

Arguments  Supporting  Business  Confidentiality  Procedures. 

There  are  a  number  of  reasons  for  requiring  agencies  to 
give  notice  and  an  opportunity  to  be  heard  to  submitters  of 
business  information.   Let  me  briefly  review  some  of  them. 

1 .   The  Significance  of  Confidential  Business 
Information  Generally.   It  is  important  to  emphasize  that 
significant  economic  interests  may  be  affected  by  the 
release  of  a  competitively  valuable  business  secret.   That 
has  been  the  message  of  my  colleagues  on  this  panel  today. 

No  cumulative  total  of  the  economic  loss  to  businesses 
from  erroneous  release  of  trade  secrets  is  possible.   Not 
every  disclosure  is  even  discovered  by  the  submitter  of  the 
information.   Furthermore,  businesses  are  justifiably 
hesitant  to  trumpet  to  their  competitors  the  real  value  of 
that  piece  of  information  that  has  mistakenly  been 
disclosed.   Nor  could  the  loss  be  calculated  even  if  every 
case  of  wrongful  disclosure  of  competitively  valuable 
information  by  an  agency  was  known  and  studied,  because  of 
the  substantial  indirect  costs  from  such  disclosures. 

I  am  not  an  economist,  and  I  assuredly  do  not  understand 
much  of  the  analysis  relating  to  the  impact  on  consumer 
welfare  from  the  disclosure  of  circumstantially  relevant 
business  information,  a  concept  analyzed  more  fully  in 
"Entrepreneurship,  Productivity,  and  the  Freedom  of 
Information  Act,"  by  Casey,  Marthinsen  &   Moss.   But  I  do 
understand  the  significance  of  the  EPA's  mistaken  release 
under  the  FOIA  of  Monsanto' s  formula  for  its  $500  million 
herbicide  "Roundup."   (See  id.  at  36,  89,  155.) 

And  I  can  understand  the  magnitude  of  the  potential 
losses  when  the  FDA  erroneously  releases  product  formulae. 
While  I  may  not  be  able  to  quantify  the  magnitude  of  the 
losses  to  business  and  the  American  economy  attributable  to 
the  erroneous  disclosures  under  the  FOIA,  I  am  confident 
that  computer  configurations,  pharmaceutical  formulas, 
metallurgical  processes,  and  many  many  other  types  of 
information  have  a  value  to  businesses  that  can  be  lost 
forever  if  disclosed  to  competitors.   The  government  may 
have  legitimate  needs  to  obtain  that  information.   However, 
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it  also  has  a  concurrent  responsibility  to  guard  against  its 
wrongful  appropriation  by  others  through  mistaken  or 
improper  disclosure.   Confidentiality  procedures  afford 
added  protection  against  such  disclosure.   It  is  up  to 
Congress  to  make  sure  that  they  are  universally  used  by  all 
agencies . 

2 .   Submitter  Input  Needed  To  Determine  Whether  Business 
Information  is  Confidential  or  a  Trade  Secret.   However 
valuable  the  trade  secret  or  confidential  commercial 
information,  it  is  far  from  clear  what  may  be  protected  from 
disclosure  under  the  FOIA.   The  Attorney  General's  1967 
Memorandum  on  the  FOIA  observed  accurately,  regarding  the 
fourth  exemption,  that  "The  scope  of  this  exemption  is 
particularly  difficult  to  determine."   (1967  A.G.  Memorandum 
32.)   Year  after  year,  courts  have  struggled  with  the 
meaning  of  the  terms  and  the  basic  structure  of  the 
exemption,  moving  in  turn  from  a  "promise  of 
confidentiality"  test,  GSA  v.   Benson,  415  F.2d  878,  881 
(9th  Cir.  1969),  to  an  "expectation  of  confidentiality" 
test,  M.A.  Shapiro  &  Co.  v.  SEC,  339  F.  Supp.  467,  470 
(D.D.C.  1972),  and  finally  to  the  now  prevailing  National 
Parks  test.   Under  this  test,  commercial  information  may  be 
withheld  only  if  its  release  will  impair  the  ability  of  the 
government  to  obtain  necessary  information  in  the  future  or 
if  disclosure  would  be  likely  to  cause  substantial 
competitive  harm  to  a  person's  business  interests.   National 
Parks  &  Conservation  Ass'n  v.  Morton,  498  F.2d  765  (D.C. 
Cir.  1974). 

Even  this  most  recently  formulated  test  is  difficult  to 
administer  in  practice.   For,  while  the  burden  of 
demonstrating  a  substantial  likelihood  of  competitive  harm 
does  not  require,  in  the  judicial  context,  a  showing  of 
economic  certainty,  it  must  still  be  shown  that  the 
submitter  actually  faces  competition  and  that  substantial 
competitive  injury  would  likely  result  from  disclosure. 
National  Parks  &  Conservation  Ass'n  v.  Kleppe,  547  F,2d  673, 
681-82  (D.C.  Cir.  1976).   Similarly,  the  basic  elements  of  a 
showing  that  information  constitutes  a  trade  secret  include 
the  extent  of  knowledge  outside  of  the  submitter  about  the 
information;  extent  of  knowledge  among  employees;  measures 
taken  to  guard  secrecy;  value  of  the  information;  amount  of 
effort  or  money  spent  in  development;  and  ease  or  difficulty 
of  duplication.   Restatement  of  Torts  §757,  comment  b(1938). 

Agency  officials  may  on  occasion  have  the  experience  and 
the  expertise  --  and  the  information  readily  available  --  to 
make  these  determinations  on  their  own.   But  more  often  they 
will  need  the  experience  and  expertise  of  the  submitter  of 
the  information  to  reach  a  responsible  conclusion  regarding 
release.   Also,  since  the  standards  regarding  what 
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information  constitutes  a  trade  secret  and  what  information 
is  competitively  valuable  will  change  over  time,  submitters 
of  business  information  may  in  some  instances  be  the  only 
source  where  an  agency  can  obtain  up-to-date  information  on 
which  to  base  disclosure  decisions.  Thus  agencies  need 
submitter  input  to  make  the  best  judgments  relating  to  what 
information  should  be  released  and  what  should  not. 

3 .  Prevention  of  Erroneous  Disclosure  of  Confidential 
Business  Information.   Business  confidentiality  procedures 
will  do  more  than  merely  allow  submitters  to  assist  agency 
personnel  in  understanding  the  nature  of  the  information 
requested,  the  industry  context,  and  the  consequences  of 
release,  so  that  the  agency  has  the  facts  necessary  to  make 
an  accurate  and  reasonable  decision  on  the  disclosability  of 
requested  information.   These  procedures  can  also  prevent 
erroneous  release  of  sensitive,  commercially  valuable 
business  data  which  the  Congress  has  said  should  be 
protected  from  disclosure. 

I  do  not  intend  to  go  through  a  litany  of  horror  stories 
about  how  important  and  valuable  business  information  has 
been  lost  to  its  owner  and  placed  in  the  public  domain 
through  agency  error  in  responding  to  FOIA  requests.   This 
Subcommittee's  earlier  oversight  hearings  contain  a  number 
of  examples;  the  legal  literature,  newspaper  stories,  the 
Administrative  Conference's  reports  and  records,  and  even 
private  presentations  to  your  staff  provide  ample  basis  for 
concluding  that  agencies  erroneously  release  valuable 
information  now  and  that  these  releases  could  be  avoided 
through  consultation  with  the  submitter.   I  mentioned  the 
"Roundup"  example  above,  and  I  will  refer  to  others  later. 

Regardless  of  the  overall  numbers,  there  have  been 
enough  agency  mistakes.   More  importantly,  there  is  enough 
uncertainty  for  the  future  to  justify  the  imposition  of 
modest  business  confidentiality  procedures  proposed  in  S. 
774. 

4 .  Improved  Business  Cooperation  with  Government . 
Agencies  need  the  best  and  most  current  information  from 
submitters  to  determine  whether  commercial  data  can  be 
released  without  causing  substantial  competitive  harm,  and 
to  avoid  erroneous  release.   They  also  need  the  cooperation 
and  assistance  of  the  businesses  generally  in  carrying  out 
day-to-day  activities. 

As  a  general  matter  there  are  two  threshold  questions 
asked  by  businessmen  of  their  counsel  whenever  any 
government  agency  requests  sensitive  commercial  information 
from  them:   First,  "does  the  agency  have  to  keep  it  secret?" 
In  most  cases  the  answer  is  "it  depends,"  but  counsel  will 
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point  out  the  existence  of  the  FOIA  and  its  b(4)  exemption. 
The  second  question  is,  "will  we  at  least  know  before  the 
agency  decides  to  give  our  data  to  anyone?"   If  the  answer 
to  that  question  is  "yes,"  because  of  the  existence  of 
applicable  notification  procedures  in  the  specific  agency, 
then  I  can  assure  you  that  turning  over  the  information 
becomes  a  more  palatable  proposition.   This  is  the  case 
regardless  whether  the  agency  could  compel  production  of  the 
information  anyway.   Without  cooperation  from  businesses, 
agencies  will  have  a  more  difficult  time  carrying  out 
ordinary  regulatory  and  program  functions,  delays  will 
become  inevitable,  and  ultimately  the  public  may  wind  up 
receiving  even  less  information  than  before.   Let  me  cite 
one  illustration. 

Particularly  during  the  1970s  the  Federal  Trade 
Commission  became  an  anathema  to  the  business  commmunity 
because  of  a  series  of  investigations,  enforcement 
proceedings,  and  proposed  rulemakings  it  initiated  involving 
business  activity  of  all  kinds.   While  the  FTC  had  broad 
authority  to  obtain  information  through  compulsory  process 
from  the  targets  of  its  inquiries,  those  targets  were 
justifiably  concerned  about  the  Commission's  ability  to 
maintain  the  confidentiality  of  the  information  turned  over 
to  the  Commission.   Business  information  eventually  found 
its  way  to  Congress,  albeit  by  legitimate  means,  or  was 
disclosed  properly  under  the  FOIA's  mandate;  however,  much 
was  leaked  to  the  press  or  released  erroneously  through 
responses  to  FOIA  requests.   The  emerging  natural  reluctance 
of  the  business  community  to  provide  the  FTC  with 
confidential  business  information  came  as  no  surprise. 

It  would  take  more  than  a  page  of  testimony  to  list  the 
litigation  engendered  by  companies'  refusals  to  comply 
willingly  with  FTC  subpoenas  and  information  requests.   In 
most  cases  the  Commission  eventually  got  what  it  was  after 
--  I  say  eventually,  because  litigation  is  obviously 
time-consuming.   Temporary  restraining  orders  were  issued  in 
some  instances,  even  though  there  were  specific  Supreme 
Court  holdings  on  the  unavailability  of  injunctive  relief  to 
recipients  of  government  subpoenas.   E.g.,  Abbott 
Laboratories  v.  Gardner,  387  U.S.  136  (1967)  and  related 
cases.   Some  courts  even  entered  permanent  protective  orders 
as  a  precondition  to  subpoena  enforcement.   FTC  v.  Lonning, 
539  F.2d  202  (D.C.  Cir.  1976);  FTC  v.  Continental  Can  Co. , 
267  F.  Supp.  713  (S.D.N.Y.  1967).   Surely  neither  the  public 
nor  the  government  benefitted  from  this  state  of  affairs. 
And  I  can  assure  you  that  the  businesses  that  engaged  in 
litigation  against  the  Commission  did  so  at  substantial 
cost. 
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Ultimately,  Congress  responded  by  enacting  the  FTC 
Improvements  Act,  15  U.S.C.  §  57b,  closing  off  all  public 
access  to  business  information  obtained  by  the  Commission  in 
the  course  of  an  investigation  where  compulsory  process  was 
or  could  have  been  used.   I  am  not  suggesting  that  if 
Congress  fails  to  enact  notification  procedures  the  result 
will  be  the  subsequent  amendment  of  individual  agency 
statutes  closing  off  public  access  (though  I  note  that  the 
SEC  is  now  requesting  just  such  relief) .   But  the 
proposition  that  businesses  will  more  willingly  cooperate 
with  agencies  where  there  are  mandatory  notification 
procedures  seems  self-evident.   To  this  end,  the  procedures 
established  in  S.  774  will  benefit  the  agencies  and  the 
public,  as  well  as  the  affected  businesses. 

5.   Constitutional  Basis  for  Notification.   Aside  from 
the  practical  economics  of  protecting  business  information 
from  erroneous  disclosure,  there  is  a  constitutional  element 
to  the  protection  of  trade  secrets  that  should  be  mentioned. 

Commentators  and  courts  have  recognized  that  trade 
secrets  constitute  property  and  that  the  owner  has  the  right 
to  prevent  their  unauthorized  use  or  disclosure.   1  Milgrim, 
Trade  Secrets  §  1.01;  Kewanee  Oil  Co.  v.   Bicron  Corp. ,  416 
U.S.  470,  475  (1974).   Federal  courts  have  ruled  that  such 
property  is  protected  under  the  Fifth  and  Fourteenth 
Amendments  of  the  U.S.  Constitution.   See,  e.g., 
St.  Michael's  Convalescent  Hosp.  v.  California,  643  F.2d 
1369,  1374  (9th  Cir.  1981).   And  one  district  court  has 
written:   "Failure  to  provide  adequate  protection  to  assure 
confidentiality,  when  disclosure  is  compelled  by  the 
government,  amounts  to  an  unconstitutional  'taking'  of 
property  by  destroying  it,  or  by  exposing  it  to  the  risk  of 
destruction  by  public  disclosure  or  by  disclosure  to 
competitors."    Wearly  v.  Federal  Trade  Comm'n,  462  F.  Supp. 
589,  598  (D.N.J.  1978),  vacated  on  other  grounds,  616  F.2d 
662  (3d  Cir.  1980). 

I  do  not  propose  to  discourse  at  length  on 
constitutional  law,  and  I  am  well  aware  of  the  decision  of 
the  court  in  Pharmaceutical  Manufacturers  Ass'n 
V.  Weinberger,  401  F.Supp.  444  (D.D.C.  1975),  subsequent 
opinion  411  F.  Supp.  576,  holding  that  notice  to  submitters 
of  information  is  not  automatically  required  for  due  process 
purposes.   My  point  is  only  that  the  rights  of  submitters 
involve  the  kinds  of  fundamental  property  rights  recognized 
and  protected  by  the  Constitution.   Submitters  of  such 
property  to  the  government  deserve  greater  procedural 
protection  than  presently  afforded  under  the  FOIA.   While 
notice  may  not  be  constitutionally  mandated,  it  is  essential 
if  a  submitter  is  to  avoid  the  loss  of  constitutionally 
protected  property.   Just  as  due  process  for  individuals 
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adversely  affected  by  government  action  demands  notice  and 
an  opportunity  to  be  heard,  due  process  for  business 
submitters  of  information  should  require  no  less. 

6.   Fairness.   Finally,  after  all  the  discussion  of  the 
significance  of  commercial  information,  vagueness  of  the 
confidentiality  test,  erroneous  disclosures,  cooperation 
between  business  and  government,  and  the  Constitution  is 
concluded,  there  remains  yet  another  simple  concept  which  I 
believe  is,  in  the  end,  the  most  compelling  argument  for 
business  confidentiality  procedures:   Fairness.   That  is 
really  what  business  confidentiality  procedures  are  all 
about . 

The  right  to  notice  and  an  opportunity  to  be  heard  is 
central  to  our  notion  of  a  government  by  and  for  the  people. 
It  is  at  the  heart  of  the  Administrative  Procedure  Act.   As 
this  Subcommittee  well  knows,  it  underlies  the  FOIA,  the 
Privacy  Act,  and  Federal  Advisory  Committee  Act,  and  the 
Sunshine  Act.   Notification  requirements  also  play  a 
fundamental  role  in  almost  every  area  of  federal  activity 
involving  consumer  protection. 

Much  of  the  FDA's  regulatory  energies  go  into  mandating 
and  policing  labeling  and  package  insert  and  doctor-notice 
requirements,  so  that  maximum  information  about  products 
will  be  available  to  potential  users.   The  Interstate  Land 
Sales  Act  is  a  notice  and  disclosure  statute.   So  is  the 
Truth  in  Lending  Act.   Highway  safety  legislation  requires 
labeling  and  notification. 

Congress  might  have  moved  to  restrict  in  some  way  the 
sales  of  tobacco  products,  but  it  did  not;  it  did  require  a 
prominent  informational  label  to  be  included  on  packages  and 
advertising,  and  had  the  FTC  test  for  and  publicly 
disseminate  tar  and  nicotine  content  information. 

The  Federal  Trade  Commission  uses  notification  or 
information  dissemination  requirements  in  a  number  of  fields 
to  improve  consumer  protection:   prices  of  funerals  (15 
C.F.R.  §  463),  "R"  value  of  insulation  (16  C.F.R.  §  460), 
care  labeling  of  apparel  (16  C.F.R.  §  423),  odds  involved  in 
games  of  chance  (16  C.F.R.  §  419),  and  more. 

The  right  to  receive  timely  information  is  also  at  the 
heart  of  Section  4  of  S.  774.   It  is  hard  to  see  how  one 
could  disagree  with  the  principle  that  a  submitter  of 
business  information  is  entitled  to  advance  notice  and  an 
opportunity  for  the  presentation  of  evidence  and  argument 
when  he  has  at  risk  a  valuable  trade  secret,  subject  to 
destruction  by  public  disclosure.   After-the-fact  notice 
just  will  not  do,  the  same  as  it  will  not  help  a  poor 
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consumer  who  learns  the  interest  rate  on  an  installment 
purchase  after  she  has  signed  the  contract,  or  bereaved 
children  who  find  out  the  price  of  a  coffin  only  after  the 
interment,  or  a  homeowner  who  discovers  the  low  insulating 
value  of  the  material  in  his  walls  after  it  is  in  place. 

No  one  is  suggesting  that  business  confidentiality 
procedures  will  be  without  cost,  just  as  no  one  suggests 
that  freedom  of  information  itself  is  without  cost,  or  that 
testing  and  labeling  and  other  consumer  protection 
requirements  are  without  cost.   Surely  federal  agencies 
could  save  millions  if  they  dispensed  with 
notice-and-comment  rulemaking  and  simply  published  final 
pronouncements  in  the  Federal  Register.   Schools,  hospitals 
and  local  governments  and  even  the  federal  courts  could  save 
millions  if  they  did  not  follow  procedures  that  have  been 
developed  to  help  insure  fairness.   The  question  here  is  one 
that  government  routinely  faces  --  will  the  legislation  help 
promote  fairness,  and  is  it  worth  the  cost?   In  this 
instance  the  cost  is  minimal.   It  is  a  cost  that  our 
government  cannot  afford  not  to  spend  to  provide  a  needed 
margin  of  protection  to  business  secrets  under  the  FOIA. 

Support  for  Business  Confidentiality  Procedures. 

In  light  of  these  compelling  reasons  for  giving 
submitters  of  business  information  notice,  an  opportunity  to 
present  views  before  an  agency  discloses  commercial 
information,  and  a  right  to  judicial  review,  there  has  been, 
as  might  be  expected,  almost  universal  support  for  business 
confidentiality  procedures  such  as  those  contained  in 
Sections  4  and  5  of  S.  774.   Let  me  review  some  of  the 
comments,  reports,  proposals,  recommendations,  statements, 
and  other  writings  which  show  the  overwhelming  support  for 
the  business  confidentiality  procedures  under  consideration 
this  afternoon. 

I  will  not  include  in  this  litany  those  businesses  and 
their  spokesmen  who  support  notice  procedures.   You  are 
hearing  from  some  of  us  this  afternoon.   The  business 
community  is  of  one  mind  in  urging  that  agencies  have 
statutorily  mandated  business  confidentiality  procedures 
contained  in  S.  774.   But  we  are  not  alone  in  this  regard. 

Congress .   The  first  general  endorsement  and  still  one 
of  the  strongest  statements  of  support  for  submitter 
notification  is  found  in  the  1978  report  of  the  Government 
Operations  Committee  on  "Freedom  of  Information  Act  Requests 
for  Business  Data  and  Reverse-FOIA  Law  Suits."   (H.R. 
Rept.  95-1382  (July  20,  1978).)   There  the  Committee 
reviewed  the  reasons  for  notice  to  submitters:   Notice 
allows  submitters  "an  opportunity  to  object  to  the 
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unwarranted  disclosure  of  information  by  agencies  and  to 
take  action  to  prevent  the  disclosure";  it  assists  the 
agency  by  providing  assistance  on  "complex  issues  that  may 
be  outside  the  normal  range  of  agency  expertise";  it  "may 
lessen  the  chances  of  an  unwarranted  release  of 
information";  and  it  may  "result  in  a  reduction  of 
complaints  of  agency  bias  in  favor  of  the  release  of 
documents."   (Id.  at  27-28.)   While  the  Committee  stopped 
short  of  proposing  legislation  on  this  subject,  it  did 
conclude  that  "it  is  consistent  with  basic  notions  of 
fairness  that  a  submitter  be  given  some  form  of  notice  about 
the  release  of  information."   (Id.  at  31.) 

Two  years  later,  following  extensive  oversight  hearings, 
the  staff  of  the  Senate  Subcommittee  on  Administrative 
Practice  and  Procedure  issued  a  report  entitled  "Agency 
Implementation  of  the  1974  Amendments  to  the  Freedom  of 
Information  Act"  (March  1980).   The  Subcommittee  staff 
adopted  the  same  position  contained  in  the  earlier  House 
report  and  proposed  that  "each  agency  should  select  and 
formally  adopt  a  method  of  predisclosure  notification  to 
submitters  [of  information]  most  suitable  to  the  agency's 
own  circumstances,  records,  and  FOIA  case  load."   (Report  at 
9.) 

A  second  series  of  Senate  hearings  was  conducted  by  the 
Subcommittee  on  Intergovernmental  Relations  of  the  Committee 
on  Governmental  Affairs  ("Oversight  of  the  Administration  of 
the  Federal  Freedom  of  Information  Act,"  95th  Cong.,  2d 
Sess.).   Following  those  hearings  the  Subcommittee's 
Chairman,  Senator  Sasser,  recommended  "requiring  the 
departments  and  agencies  to  provide  timely  notice  to 
submitters  of  trade  secrets  and  commercial  or  financial 
information  when  records  containing  such  data  are  requested 
under  the  F.O.I.  Act."   ("Oversight  of  the  Administration  of 
the  Federal  Freedom  of  Information  Act:  A  Personal  Report" 
at  iv  (Nov.  1981) . ) 

The  pattern  of  legislation  introduced  over  the  past  few 
years  reflects  this  growing  congressional  sentiment  favoring 
legislated  confidentiality  procedures.   In  the  97th 
Congress,  legislation  was  introduced  in  the  Senate  (S.  1247, 
by  Mr.  Dole,  and  S.  1730,  by  Mr.  Hatch)  and  in  the  House 
(H.R.  2021,  by  Mr.  English,  and  H.R.  3928,  by  Mr.  Horton  and 
Mr.  Erlenborn)  which  would  mandate  business  confidentiality 
procedures  involving  notification  to  submitters  and  an 
opportunity  for  comment  before  release  of  commercial 
information.   Chairman  English  again  has  introduced  similar 
legislation  in  the  98th  Congress.   (H.R.  1247,  introduced 
February  3,  1983.  ) 
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Executive  Branch.   Federal  agencies  and  departments, 
with  the  exception  of  the  Food  and  Drug  Administration,  have 
uniformly  endorsed  and  adopted  some  form  of  business 
confidentiality  procedures  and  generally  support  legislation 
on  this  subject.   The  Department  of  Justice  initially 
proposed  during  the  previous  administration  that  a  notice 
requirement  be  included  within  the  fourth  exemption  itself 
and  has,  since  that  time,  supported  legislation  to  mandate 
business  confidentiality  procedures  of  one  form  or  another. 
(See  Office  of  Information  Law  and  Policy,  U.S.  Dep't  of 
Justice,  "First  Tentative  Draft  of  Proposals  for  Amending 
the  Freedom  of  Information  Act"  35-36  (April  1979),  "Second 
Draft  of  Proposals  for  Amending  the  Freedom  of  Information 
Act"  39,  45  (July  ,1979) ;  Office  of  Attorney  General,  "The 
Administration's  Proposed  Amendments  to  the  Freedom  of 
Information  Act"  18  (Oct.  10,  1981);  Testimony  of  Associate 
Attorney  General  John  Shenefield,  Hearings  before  the 
Subcomm.  on  Intergovernmental  Relations  of  the  Comm.  on 
Governmental  Affairs,  U.S.  Senate,  96th  Cong.,  2d  Sess.  at 
9;  Testimony  of  Assistant  Attorney  General  Jonathan  C.  Rose, 
Hearings  before  a  Subcomm.  of  the  Comm.  on  Government 
Operations,  U.S.  House  of  Reps.  ("Freedom  of  Information 
Oversight"),  97th  Cong.,  1st  Sess.  at  201,  223  (hereafter 
"1981  House  Oversight  Hearings"). 

Furthermore,  Justice  Department  policy  guidelines  to  all 
federal  agencies  in  1982  stated:   "Business  submitters  are 
entitled,  at  a  minimum,  to  these  basic  rights  of  formal 
notice  and  a  full  opportunity  to  object  to  disclosure  of 
their  information.   3  Off.  Information  &  Privacy,  U.S.  Dep't 
Justice,  FOIA  UPDATE  3  (June  1982). 

Finally,  there  has  been  widespread  use  of  submitter 
notification  by  most  departments  and  agencies  of  government. 
Although  no  uniform  procedure  has  yet  been  adopted,  the 
agency  procedures  are  generally  considered  to  be  working 
well.   In  fact,  I  know  of  no  agency  that  has  a  submitter 
notification  procedure,  however  broad,  that  has  complained 
that  the  procedure  has  proved  unworkable  or  unnecessary. 

Other  Organizations.   Almost  every  organization  and 
professional  association  that  has  considered  the  issue  has 
endorsed  business  confidentiality  procedures.   The 
Administrative  Conference  of  the  United  States  ("ACUS"),  a 
deliberative  body  consisting  of  representatives  of  all 
government  agencies  and  private  members  from  the  bar  and 
academia,  studied  the  issue  of  business  confidentiality  over 
a  period  of  two  years.   After  extensive  study,  public 
comment,  deliberation,  and  debate,  ACUS  unequivocally 
recommended: 
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Congress  should  amend  FOIA  to  require  that,  prior 
to  a  final  agency  decision  to  disclose  to  a  requestor 
information  that  may  fall  within  exemption  (b)(4),  the 
agency  provide  the  submitter  with  notice  adequate  to 
permit  the  subm.itter  to  object  to  the  disclosure.   This 
amendment  should  also  require  that  agencies  specify  by 
rules  those  instances  in  which  a  submitter  is  entitled 
to  notice,  the  rules  to  include,  and  the  minimum, 
instances  in  which,  for  the  particular  information 
requested,  the  submitter  (i)  has  made  a  prior  claim  of 
exempt  (b)(4)  status,  or  (li)  has  submitted  the 
information  under  the  promise  of  confidentiality  of 
(b)(4)  treatment,  or  of  notice  of  a  FOIA  request. 
(C.F.R.  §  305.82-1. 1 

Also,  the  House  of  Delegates  of  the  American  Bar 
Association,  acting  on  a  proposal  supported  by  both  the 
Section  on  Administrative  Law  and  the  Section  on  Corporate 
Banking  and  Business  Law,  recommended  enactment  of 
legislation  "to  provide:  notice  to  submitters  of  requests 
for  their  records;  the  opportunity  for  submitters  to  file 
objections  to  the  release  of  the  records;  [and]  the 
opportunity  for  submitters  and  requesters  to  an 
administrative  appeal."   (Adopted  at  the  ABA  1982  Mid-Winter 
Meeting,  Rept .  No.  107.)   Finally,  I  understand  that  the 
American  Society  of  Access  Professions  has  also  approved  a 
statement  supporting  Section  4  of  S.  774. 

Legal  Literature.   Support  for  business  confidentiality 
procedures  in  the  legal  literature  has  likewise  been 
widespread.   As  early  as  1975,  one  author  recommended  that 
submitters  negotiate  agreements  which  require  agencies  to 
give  ample  notice  of  a  prospective  disclosure  to  allow  the 
affected  party  an  opportunity  to  support  his  claim  of 
confidentiality.   See  Wallace,  "Proper  Disclosure  and 
Indecent  Exposure:  Protection  of  Trade  Secrets  and 
Confidential  Commercial  Information  Supplied  to  the 
Government,"  34  Fed.  B.J.  295,  299  (1975).   Since  that  time, 
in  article  after  article,  lawyers,  scholars,  and  students  of 
freedom  of  information  law  and  policy  have  examined  the 
subject  of  protection  of  business  information.   They  have 
all  concluded  that  notice  and  an  opportunity  to  be  heard 
constitute  minimal  rights  that  should  be  safeguarded  to 
submitters  of  business  information.   E.g.,  Clement,  "The 
Rights  of  Submitters  to  Prevent  Agency  Disclosure  of 
Confidential  Information:  The  Reverse  Freedom  of  Information 
Act  Lawsuit,"  55  Texas  L.  Rev.  587,  593-94  (1977);  Koch  & 
Rubin,  "A  Proposal  for  a  Comprehensive  Restructuring  of  the 
Public  Information  System,"  1979  Duke  L.J.  1,  50  (1979); 
Patten  &  Weinstein,  "Disclosure  of  Business  Secrets  Under 
the  Freedom  of  Information  Act,"  29  Admin.  L.  Rev.  193,  204 
(1977);  Note,  "A  Procedural  Framework  for  the  Dislcosure  of 
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Business  Records  Under  the  Freedom  of  Information  Act, "  90 
Yale  L.J.  400,  427  (1980). 

Public  Interest  Advocates  and  Press.   The  almost 
universal  support  for  business  confidentiality  procedures 
spans  not  only  government,  organizations,  scholars  and 
others  in  the  private  sector,  but  includes  public  interest 
and  press  representatives  as  well.   Let  me  offer  at  least  a 
sampling  of  commentary  by  public  interest  organizations  and 
advocates . 

Nancy  Duff  Campbell  of  the  National  Women's  Law  Center, 
whose  article  in  the  Georgetown  Law  Review  on  reverse-FOIA 
litigation  still  stands  as  a  classic  work  on  that  subject, 
recommended  without  hesitation  legislation  providing  notice 
to  submitters  where  the  submitter  has  marked  material 
confidential  at  the  time  it  was  submitted  and  other  rights 
for  submitters.   Hearings  before  the  Subcomm.  on  the 
Constitution  of  the  Comm.  on  the  Judiciary,  97th  Cong. ,  1st 
Sess.  ("Freedom  of  Information  Act")  vol.  1  at  349 
(hereafter  "1981  Senate  Hearings");  1981  House  Oversight 
Hearings  373,  379;  see  Campbell,  "Reverse  Freedom  of 
Information  Act  Litigation:  The  Need  for  Congressional 
Action,"  67  Geo.  L.J.  103,  196  (1978)  ("Congress  should 
establish  a  procedure  under  which  both  submitters  and 
requesters  may  present  their  views  to  the  agency  before  any 
disclosure  determination"). 

David  C.  Vladeck,  Staff  Attorney  for  the  Public  Citizen 
Litigation  Group,  presented  testimony  before  the  Senate  as 
follows: 

We  also  do  not  oppose  a  statutory  revision 
codifying  what  is  already  the  typical  agency  practice  of 
notifying  submitters  when  their  documents  are  the 
subject  of  a  request.   In  this  regard,  we  see  no  problem 
with  submitters  tagging  documents  "confidential"  when 
they  are  submitted,  and  making  written  arguments  to  the 
agency  and  opposition  to  any  proposed  release  of  the 
submitter's  records.   Indeed,  we  support  Representative 
English's  bill  which  is  presently  pending  before  the 
House  Subcommittee  on  Government  Information  a i J 
Individual  Rights. 

1981  Senate  Hearings  385-6.   Other  examples  of  public 
interest  and  press  organization  representatives'  statements 
in  support  of  business  confidentiality  procedures  include: 

Lois  J.  Schiffer,  Women's  Rights  Project,  Center  for  Law 
and  Social  Policy:   "We  do  not  object  to  the 
supplier  being  consulted";  "Consultations  seemed 
appropriate  so  that  a  complete  agency  record  could 
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be  made."   (Hearings  before  the  Administrative 
Practice  &  Procedure  Subcomm.  of  the  Comm.  on  the 
Judiciary  on  Oversight  of  the  Freedom  of 
Information  Act,  95th  Cong.,  1st  Sess.  35,  222 
(hereafter  "1977  Senate  Hearings").) 

Diane  E.  Cohn,  Freedom  of  Information  Clearing  House: 
If  a  claim  for  confidentiality  has  been  asserted 
at  the  time  of  submission,  "the  agency  should 
immediately  notify  the  submitter  by  telephone  or 
certified  mail  and  request  that  the  submitter 
provide  whatever  additional  information  is  deemed 
relevant  to  the  exemption  for  a  claim."   (1977 
Senate  Hearings  287.) 

Ralph  Nader:   There  is  "no  need"  to  expand  exemption  4 
because  "some  agencies  voluntarily  give  notice  to 
corporate  submitters  when  allegedly  confidential 
records  have  been  requested  by  an  outsider,  and 
they  also  provide  a  mechanism  for  companies  to 
claim  confidential  treatment  when  submitting 
records  to  the  agency."   (1981  House  Oversight 
Hearings  332 . ) 

William  A.  Butler,  National  Audubon  Society:   Supports 
ACUS  recommendation  that  "greatly  tightens 
procedural  safeguards  for  submitters  at  the  agency 
level."   (ACUS,  23rd  Plenary  Session, 
December  10-11,  1981,  vol.  1,  p.  135.) 

Alan  Morrison,  Public  Citizen  Litigation  Group: 

Supports  ACUS  recommendation  quoted  above.   (ACUS, 
deliberations  of  Comm.  on  Public  Access  & 
Information  and  debate  at  23rd  Plenary  Session, 
198]  .  ) 

Michael  W.  Hammer,  Society  of  Professional  Journalists, 
Sigma  Delta  Chi:  "The  Society  concurs  in  the 
essential  fairness  requiring  notification  of 
companies  when  confidential  information  they  have 
provided  to  the  government  becomes  the  subject  of 
a  FOIA  request."   (Hearings  before  the  Gov't 
Information,  Justice  &  Agriculture  Subcomm.  of  the 
Gov't  Operations  Comm.,  House  of  Reps.,  May  23, 
1984  at  6. ) 

Charles  S.  Rowe,  American  Newspaper  Publishers 

Association,  American  Society  of  Newspaper  Editors 
and  National  Newspaper  Association:   "All  three 
groups  I  represent  support  the  establishment  of 
procedures  whereby  businesses  required  to  submit 
information  to  the  Government  are  notified  when 
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that  information  is  requested  by  a  third  party." 
(Hearings  before  the  Subcomm.  on  the  Constitution 
of  the  Comm.  on  the  Judiciary,  U.S.  Senate,  on  S. 
774,  98th  Cong.,  1st  Bess.  237,  293  (hereafter 
"1983  Senate  Hearings")). 

Allan  R.  Adler,  American  Civil  Liberties  Union:   "Both 
bills  .  .  .  allow  agencies  to  require  submitters 
to  designate  exemption  4  materials  at  the  time  of 
submission,  thus  triggering  notice  and  procedural 
rights  to  safeguard  the  submitter's  interest  in 
confidentiality.   We  support  this  basic  idea  as  a 
fair  information  practice."   (1983  Senate  Hearings 
527.) 

FDA  Opposition  to  Business  Procedures. 

In  stark  contrast  to  this  chorus  of  support  for  business 
confidentiality  procedures  stands  the  Food  and  Drug 
Administration,  which  argues  that  the  costs  of  mandatory 
submitter  notification  appear  to  outweigh  the  benefits.   See 
"FOI  Predisclosure  Notification  Study"  (1983)  (hereafter 
"FDA  Study").   Specifically,  the  FDA  argued  that 
notification  (1)  would  have  an  adverse  impact  on  its 
workload;  (2)  would  result  in  substantial  delays  in  FDA 
responses  to  FOIA  requests;  and  (3)  would  hinder  its  ability 
to  perform  regulatory  responsibilities.   In  addition,  while 
the  FDA  concluded  that  notification  would  cut  down  on  the 
inadvertent  release  of  confidential  business  information,  it 
would  probably  also  result  in  restricting  overall  release  of 
information.   Therefore,  while  acknowledging  that  business 
confidentiality  procedures  would  reduce  the  erroneous  or 
inadvertent  disclosure  of  valuable  confidential  information, 
the  FDA  felt  that  they  would  do  so  at  too  high  a  price.   (I 
note  in  passing  that  the  FDA  has  adopted  a  notification 
procedure  for  contract-related  documents,  and  there  has  been 
a  remarkable  absence  of  commentary  from  the  agency  on  the 
costs  and  burdens  of  that  procedure.) 

At  the  outset,  it  is  important  to  note  that  the  faulty 
methodology  of  the  FDA's  study  renders  it  conclusions  highly 
questionable.   For  example,  the  authors  of  the  report  focus 
on  nine  complaints  reviewed  by  the  FOI  staff  director.   It 
observes,  however,  that  at  least  nine  other  complaints  were 
received  by  FOI  component  offices  and  eight  of  those  pointed 
out  mistakes  made  by  the  FDA.   No  reason  is  given  for 
omitting  these  from  the  study's  analysis.   Moreover,  the 
study  fails  to  discuss  four  other  complaints  that  had  been 
recorded  but  where  FDA  disagreed  that  the  information  was 
confidential.   (FDA  Study  28.) 
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It  is  quite  probable  that,  in  any  event,  the  magnitude 
of  the  problem  of  erroneous  disclosure  is  not  reflected  in 
the  FDA's  study  because  complaints  are  underreported  for  two 
reasons:   First,  the  affected  company  may  never  learn  about 
the  release  of  its  confidential  information,  and  second,  it 
may  have  felt  that  a  formal  complaint  (which  the  agency 
would  likely  disclose  under  the  FOIA)  would  call  to  a 
competitor's  attention  the  fact  of  disclosure  of  information 
which  the  competitor  may  not  have  already  known  was 
valuable.   Basing  conclusions  on  only  reported  complaints 
seriously  minimizes  the  scope  of  the  problem,  in  much  the 
same  manner  as  reported  complaints  on  rape  or  child  abuse 
have  consistently  understated  the  pervasiveness  of  these 
crimes . 

Specific  instances  have  been  identified  where  the  FDA 
has  erroneously  released  valuable  competitive  information. 
One  of  the  most  important  involved  release  of  a  list  of 
confidential  inactive  ingredients  in  a  new  drug  which  was 
about  to  be  manufactured  by  a  major  pharmaceutical  company. 
According  to  news  stories,  the  FDA  released  the  trade 
secrets,  including  a  diagram  of  the  drug's  molecular 
structure,  when  it  responded  to  FOIA  requests  filed  by  a 
drug  company  competitor,  and  it  did  so  on  two  separate 
occasions.   (See  "Congressmen  Give  FDA  Marching  Orders  on 
FOX  Predisclosure  Notice,"  Food  Chemical  News  15  (July  18, 
1983).)   Another  documented  disclosure  of  confidential 
business  information  by  the  FDA  involved  release  to  a 
competitor  of  a  Hancock  Laboratories  inspection  report  which 
report  included  confidential  "concentration  and  timing"  data 
regarding  the  use  of  formaldehyde  in  the  manufacture  of 
replacement  blood  vessels.   (O'Reilly,  remarks  at  the  ACUS 
23rd  Plenary  Session,  vol.  1  at  125-128  (Dec.  10,  1981).) 
The  FDA  also  released  to  a  competitor  a  trade  secret 
ingredient  used  by  the  Buckeye  Cellulose  Corporation  as  an 
odor  masking  agent  for  sterilized  drape  and  gown  products, 
notwithstanding  the  fact  that  Buckeye  had  notified  the  FDA 
of  the  proprietary  nature  of  the  data  and  requested  advance 
notice  prior  to  any  release.   (O'Reilly  letter  to  Wayne 
Pines,  FDA,  attached  to  comments  on  "Protecting  Business 
Secrets  under  the  Freedom  of  Information  Act:  Managing 
Exemption  4, "  Draft  Report  to  the  Administrative  Conference 
of  the  United  States;  see  1981  Senate  Hearings  257.) 

These  illustrations  make  clear  that  the  FDA  itself  is 
one-hundred  percent  accurate  when  it  concludes  that 
notification  would  cut  down  on  inadvertent  release  of 
valuable  proprietary  information.   They  also  serve  to 
highlight  the  fact  that,  at  least  with  respect  to  the  FDA, 
businesses  will  use  FOIA  in  an  attempt  to  obtain 
confidential  business  information  and  trade  secrets  from 
their  competitors.   And  because  of  the  absence  of 
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notification  to  the  submitter,  such  attempts  can  be 
successful . 

The  FDA,  in  its  study,  estimated  that  the  additional 
cost  of  complying  with  business  confidentiality  procedures 
would  range  from  $1.6  to  $3.7  million  per  year,  depending  on 
the  kind  of  procedure  established.   (FDA  Study  25.)   These 
costs,  according  to  the  study,  would  carry  the  additional 
potential  burden  of  diverting  the  FDA  from  its  regulatory 
job  unless  additional  resources  were  provided  by  the 
Congress  to  respond  to  the  extra  work  load.   These  concerns, 
however,  should  not  be  determinative  of  whether  Congress 
adopts  legislation  mandating  business  confidentiality 
procedures. 

Let  me  read  briefly  from  a  report  to  the  Congress  by  the 
federal  department  of  which  the  FDA  is  a  subdivision, 
addressing  certain  proposed  changes  in  federal  information 
law: 

The  changes  would  also  create  serious 
administrative  problems.   First,  unless  inordinately 
expensive  duplicating  processes  were  availed  of  (coupled 
with  necessarily  attendent  increases  in  staff), 
documents  received  or  submitted  to  an  agency  would  not 
be  processed  while  they  were  being  inspected. 
Therefore,  any  widespread  public  demand  for  information 
of  a  submitted  document  could  seriously  hamper 
appropriate  action  upon  it.   Secondly,  such  a  demand 
could  act  as  a  substantial  drain  upon  the  time  of  staff 
and  clerical  personnel  in  classifying  and  perhaps 
physically  separating  material  that  would  be  subject  to 
random  inspection  from  that  which  would  not.   No 
provision  has  been  made  in  our  current  budget  for  the 
hiring  of  additional  personnel  to  compensate  for  the 
ensuing  decrease  of  man-hours  that  would  be  available 
for  employment  upon  our  programs  should  this  portion  of 
the  bill  be  enacted. 

This  language  was  included  in  HEW's  submission  in  strong 
opposition  to  enactment  of  the  Freedom  of  Information  Act. 
(Hearings  before  the  Subcomm.  on  Administrative  Practice  & 
Procedure  of  the  Comm.  on  the  Judiciary  on  S.  1663,  U.S. 
Senate,  88th  Cong.,  2d  Sess.,  at  322  (1964).)   Similar 
objections  were  proposed  by  most  other  federal  agencies,  and 
yet  the  Congress,  weighing  potential  costs  against  benefits, 
enacted  the  Freedom  of  Information  Act  in  1966. 

Comparable  objections  were  heard  from  almost  every 
federal  agency  in  1973  and  1974,  when  this  Subcommittee 
concluded  its  oversight  of  FOIA  implementation  and  proposed 
sweeping  procedural  changes  in  the  way  the  FOIA  was  to  be 
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implemented  and  enforced.   Yet,  again.  Congress  enacted  the 
1974  amendments,  this  time  over  a  presidential  veto.   It  is 
not  surprising  that  the  FDA  opposes  further  reform  of  FOIA 
procedures  in  1984;  what  is  surprising,  however,  is  that  it 
should  stand  alone.   Apparently  the  other  agencies  and 
departments  of  government  have  found  ways  to  cope  with  the 
minimal  cost  of  business  confidentiality  procedures. 

Even  if  costs  were  the  high  end  of  the  FDA's  proposed 
projections,  cost  should  not  prevent  Congress  from  enacting 
business  confidentiality  procedures.   However,  I  would 
caution  the  Subcommittee  that  the  FDA's  proposed  cost 
projections  may  overstate  potential  prenotif ication  expenses 
by  as  much  as  50%  according  to  an  analysis  of  the  FDA  study 
by  James  O'Reilly  submitted  to  HHS  last  year. 

Finally,  the  argument  that  monetary  costs  preclude 
adoption  of  a  simple,  fair  notification  procedure  calls  to 
mind  the  testimony  of  Ralph  Nader  before  this  Subcommittee 
in  1981  on  the  overall  FOIA  cost  issue:   After  decrying  the 
absence  of  any  "hard  data  showing  how  [agencies]  arrived  at 
their  [FOIA  cost]  estimates,"  Mr.  Nader  correctly  directed 
the  attention  of  the  Subcommittee  to  the  fact  that  "any 
discussion  of  costs  must  also  involve  a  discussion  of 
benefits."   Mr.  Nader  observed  that  the  cost  of 
administering  the  FOIA  each  year  is  roughly  half  what  the 
Defense  Department  spends  on  marching  bands  and  suggested 
that  although  benefits  from  FOIA  disclosure  can  be 
quantified  to  some  extent,  there  are  many  important  benefits 
which  cannot.   1981  House  Oversight  Hearings  320.   These 
observations  are  equally  applicable  to  business 
confidentiality  procedures. 

To  a  large  extent  the  argument  that  notification 
procedures  will  lead  to  delay  in  the  release  of  information 
is  just  another  way  of  stating  the  cost  argument;  if 
resources  must  be  diverted  to  implement  business 
confidentiality  procedures,  it  will  take  longer  to  respond 
to  FOIA  requests  generally.   However,  the  delay  argument 
posits  that  notification  of  submitters  will  also  lead  to 
extended  discussions  and  disagreements  between  FDA  and  the 
submitter,  thereby  extending  the  time  necessary  for  the  FDA 
to  respond  to  a  FOIA  request. 

Consultation  with  submitters  may  add  some  time  to  the 
FDA's  deliberative  processes  in  considering  whether  to 
release  trade  secrets  and  commercial  information.   That  time 
will  continue  to  be  governed  by  the  overall  FOIA  time 
limits,  and  even  legislative  proposals  for  extension  of 
those  time  limits  would  add  only  modest  periods  for  this  new 
consultation.   (Section  3  of  S.  774  would  add  20  days  to  the 
response  time  for  submitter  consultations.)   There  is  no 
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reason  why  the  FDA  cannot  perform  within  these  time  limits, 
since  the  failure  of  a  submitter  to  respond  in  a  timely 
fashion  works  to  its  disadvantage,  not  the  agency's. 
Moreover,  in  other  agencies,  and  in  the  FDA  where  contract 
documents  are  involved,  notification  to  submitters  has  not 
caused  unreasonable  delays  in  release  of  information.   Even 
if  there  would  be  some  additional  time  needed  for 
consultation  with  submitters,  the  consequences  of  this  delay 
must  be  examined:   To  the  extent  that  some  delay  will  enable 
the  agency  to  make  informed  decisions  on  release,  improve 
cooperation  between  the  agency  and  industry,  eliminate 
opportunities  for  inadvertent  disclosures,  protect  basic 
constitutional  rights,  accord  fundamental  fairness  to 
submitters,  and  avert  potential  destruction  of  valuable 
property  rights  in  trade  secret  information  through 
unwarranted  disclosure,  such  delay  cannot  and  should  not  be 
deemed  harmful. 

The  potentially  harmful  consequences  of  delay  are 
minimal  and  can  be  neutralized  by  agency  operating 
procedures.   With  eighty-five  percent  of  the  FOIA  requests 
to  the  FDA  made  by  or  on  behalf  of  businesses,  no  one 
seriously  argues  that  a  delay  of  a  few  days  to  permit  the 
agency  to  make  informed  disclosure  determinations  is  likely 
to  cause  a  major  problem.   (Businesses  have  already  opted  in 
any  event,  as  reflected  in  our  testimony  today,  to  take  the 
risk  of  some  delay  for  the  many  benefits  which  business 
confidentiality  procedures  will  bring.)   For  those  few 
public  interest  requests  where  time  may  be  of  greater 
importance,  the  FDA  can  adopt  special  procedures  for 
expediting  the  handling  of  FOIA  requests.   One  court  has 
specifically  recognized  that  agencies  may  take  a  FOIA 
request  out  of  turn  upon  the  showing  of  unusual  or 
exceptional  circumstances.   See   Open  America  v.  Watergate 
Special  Prosecution  Force,  547  F.2d  605  (D.C.  Cir.  1976). 
In  those  very  few  cases  where  a  public  interest  requester 
has  a  need  --  and  can  make  a  showing  --  that  expedited 
disclosure  is  necessary,  the  agency  can  ensure  that  no 
unreasonable  delay  is  permitted.   (See  also  Section  3  of 
S.  774,  proposing  to  add  a  new  Section  552(a)(6)(E) 
requiring  agencies  to  promulgate  regulations  giving 
expedited  access  to  "a  requester  who  demonstrates  a 
compelling  need.") 

Perhaps  the  most  curious  FDA  argument  against  business 
confidentiality  procedures  is  that  required  notification  of 
submitters  may  "also  restrict  the  overall  release  of 
information."   (FDA  Study  28.)   The  only  support  for  this 
proposition  is  found  in  the  off-hand  comment  that  perhaps 
the  intent  of  the  notification  proposals  "is  also  to  change 
the  pattern  of  disclosure  to  a  stricter  interpretation  than 
has  been  held  by  FDA  in  the  past."   M .  at  29.   This 
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argument  hardly  demands  response.   It  suggests  that  Congress 
must  choose  between  allowing  the  FDA  mistakenly  or 
inadvertently  to  release  valuable  trade  secret  information 
in  the  absence  of  notification  procedures,  on  the  one  hand, 
or  to  withhold  disclosable  information  by  virtue  of  such 
procedures,  on  the  other.   Even  were  this  the  choice,  and  it 
is  not,  notification  procedures  nonetheless  represent  the 
lesser  of  two  evils.   But  the  argument  is  fallacious;  the 
FDA  advances  no  reason  to  support  its  unsubstantiated 
suggestion  that  notification  procedures  will  become  "a 
significant  bottleneck  to  FDA's  practice  of  full  disclosures 
under  the  law." 

The  Food  and  Drug  Administration  was  no  supporter  of 
freedom  of  information  legislation  in  the  1960s;  it  was  no 
advocate  of  FOIA  reform  in  the  1970s;  and,  though  now 
standing  alone,  it  is  no  fan  of  even  modest  improvements  to 
the  FOIA  today.   On  each  previous  occasion  Congress  has  seen 
fit,  upon  the  record  before  it,  to  move  forward  with 
legislative  proposals  that  were  fair,  whose  benefits  vastly 
outweighted  their  costs,  and  which  would  on  balance  improve 
the  functioning  of  government  and  increase  the  confidence  in 
government  of  those  affected  by  its  actions.   This 
legislation  presents  another  such  occasion  for  congressional 
action. 

I  urge  the  Subcommittee  to  report  favorably  legislation 
containing,  at  a  minimum,  the  business  confidentiality 
procedures  contained  in  S.  774. 
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Attachment 


BUSINESS  COALITION  ON  FREEDOM  OF  INFORMATION  ACT  REFORM 


Chemical  Specialities  Manufacturers  Association,  Inc. 

National  Electrical  Manufacturers  Association 

Pfizer,  Inc. 

Gerber  Products  Company 

Business  Advisory  Council  on  Federal  Reports 

National  Small  Business  Administration 

Intellectual  Property  Owners,  Inc. 

The  Dow  Chemical  Company 

Chamber  of  Commerce  of  the  United  States 

Xerox  Corporation 

E.  I.  DuPont  de  Nemours  &  Company 

Chevron  Chemical  Company 

American  Cyanamid  Company 

Rohm  &   Haas  Company 

Clorox  Company 

The  Fuller  Brush  Company 

DuBois  Chemicals 

W.  R.  Grace  Company 

McLaughlin  Gormely  King  Company 

Amway  Corporation 

FMC  Corporation 

Dow  Corning  Corporation 

Mona  Industries 

Economic  Laboratory,  Inc. 

Chemcentral  Corporation 

A.  H.  Robbins  Company 

U.  S.  Borax  Research 

Theochem  Laboratories,  Inc. 

Witco  Chemical  Company 

Ralston  Purina  Company 

Prentiss  Drug  &   Chemical  Company 

Procter  &   Gamble  Company 

3M  Company,  Inc. 


401 

Mr.  English.  Thank  you  very  much,  Mr.  Susman. 

I  would  ask  you,  if  you  know,  to  identify  for  the  record,  the  stim- 
ulus for  the  FDA  study? 

Mr.  Susman.  The  stimulus  for  the  FDA  study  was  the  chair- 
man's letter. 

Mr.  English.  I  was  rather  intrigued  with  the  response  we  got, 
and  I  think  you  made  a  very  good  point  with  regard  to  the  re- 
sponse. You  know,  the  FDA  is  not  our  favorite  agency  as  far  as  car- 
rying out  Freedom  of  Information  Act 

Mr.  Susman.  You  ask  the  right  questions,  Mr.  Chairman. 

Mr.  English.  The  other  point  I  would  make,  of  course,  too,  is  re- 
gardless of  the  legislation,  whether  it  is  S.  774  or  some  other  legis- 
lation, and  I  think  again  this  is  a  point  which  should  be  under- 
scored, is  that  there  is  no  guarantee  that  there  won't  be  mistakes, 
and  that  is  a  problem  that  we  have  to  deal  with. 

It  is  something  that  we  should  always  be  vigilant  about.  We 
should  always  try  to  strengthen  the  act  from  the  standpoint  of  pre- 
venting that  type  of  difficulty  from  arising,  and  I  think  it  is  an  ex- 
cellent point.  Perhaps  that  is  where  we  ought  to  focus  most  of  our 
attention. 

There  are  mistakes  that  are  made,  but  any  time  you  have 
humans  involved,  you  are  likely  to  have  human  failings,  and  that 
is  a  problem. 

Mr.  Susman.  If  I  may  respond  to  that,  I  think  that  is  absolutely 
right.  The  point  that  I  am  trying  to  make  is  that  the  participation 
of  submitters  will  greatly  minimize  the  opportunity  for  mistake, 
just  as  it  is  always  helpful  to  have  someone  else  look  at  a  problem, 
even  someone  who  hasn't  worked  on  it,  who  isn't  involved  in  the 
middle  of  it  who  can  say  "Hey,  you  missed  something." 

That  same  principle  goes  for  deciding  whether  or  not  information 
should  be  released.  Having  someone  different,  and  especially  some- 
one who  is  intimately  familiar  with  the  data  itself,  is  bound  to 
serve  to  minimize  error. 

Mr.  English.  Good  point,  Mr.  Susman. 

Mr.  Lewis? 

Mr.  Lewis.  Thank  you,  Mr.  Chairman. 

Let  me  make  sure  that  I  understand  you  correctly,  and  I  guess  I 
will  address  this  to  any  member  of  the  panel  or  collectively:  You 
are  not  seeking  to  restrict  the  types  of  data  or  information  that  an 
agency  can  release,  is  that  correct? 

Mr.  Susman.  Right. 

Mr.  Braverman.  No,  sir.  The  proposal  here  is  simply  one  that 
will  establish  procedures  for  giving  notice,  for  submitting  objections 
and  for  seeking  judicial  review.  There  is  no  provision  in  S.  774,  and 
none  of  us  is  making  any  proposal  to  rewrite  an  exemption  or  to 
affect  the  substance  of  information  which  should  or  should  not  be 
disclosed  under  the  Freedom  of  Information  Act. 

Mr.  Lewis.  I  see.  Would  any  of  the  provisions  of  S.  774  modify 
the  (b)(4)  section  or  exemption  or  overturn  any  present  judicial 
precedent? 

Mr.  Braverman.  No,  sir.  There  will  be  no  change  in  terms  of  the 
substantive  provisions  of  exemption  4  or  any  of  the  existing  court 
cases  construing  that  exemption. 
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Mr.  Lewis.  It  will  be  in  testimony  to  be  given  later  this  afternoon 
that  a  mandatory  notice  requirement  as  contained  in  this  bill  will 
put  an  excessive  administrative  burden  on  the  agencies  if  they 
would  have  to  notify  a  submitter  when  his  confidential  business  in- 
formation was  the  subject  of  a  request. 

Would  you  care  to  comment  on  that? 

Mr.  SusMAN.  Congressman,  I  think  the  word  "excessive"  is  what 
has  to  be  addressed.  The  Freedom  of  Information  Act  creates  the 
administrative  burden,  and  it  is  a  burden  that  none  of  us  shrug 
from  because  with  that  burden  comes  the  kind  of  disclosure  of  in- 
formation that  we  are  used  to  and  of  which  this  subcommittee  is 
very  proud  in  terms  of  its  own  development  of  the  legislation. 

There  will  be  some  additional  burden  to  the  extent  that  some 
agencies  that  do  not  give  notice  will  have  to  give  notice.  It  will 
mean  making  a  determination,  sending  a  letter  out  to  the  submit- 
ter, taking  into  consideration  submitter  comments.  So,  yes,  there 
will  be  some  additional  work  to  the  agency. 

What  we  are  suggesting  is  that  it  is  minimal.  It  will  not  occur  in 
every  case.  The  legislation  has  been  narrowly  crafted  to  try  to 
cover  those  cases  where  the  agency  needs  the  assistance  of  the  sub- 
mitter. In  the  end,  the  cost  is  surely  not  excessive. 

Mr.  Lewis.  In  the  event  of  litigation,  what  would  be  the,  or  what 
should  be  the  venue  of  the  litigation? 

Mr.  Braverman.  S.  774  gives  four  options.  They  include  the  loca- 
tion of  the  complainant,  the  site  of  the  documents,  Washington, 
DC.  The  choice  there  is  one  that  in  some  ways  patterns  the  general 
venue  statutes  in  title  29  of  the  United  States  Code,  but  is  also  tai- 
lored in  particular  to  freedom  of  information  litigation. 

We  endorse  that  provision.  It  respects  the  resources  of  the  sub- 
mitter and  the  requester  by  giving  them  the  greatest  flexibility.  It 
also  leaves  to  the  court  the  ultimate  choice  of  venue  since  there  are 
provisions  in  the  United  States  Code  for  a  change  of  venue.  But  the 
initial  choice  would  be  that  of  the  complainant,  be  it  either  the  re- 
quester or  the  submitter,  in  choosing  among  the  options  provided 
for  in  S.  774. 

Mr.  Lewis.  It  has  been  alleged  before  the  subcommittee  last 
week,  and  will  be  again  later  this  afternoon,  that  the  notice  provi- 
sions will  cause  excessive  delays  in  the  release  of  information. 
Would  you  care  to  comment  on  that? 

Mr.  SusMAN.  The  Freedom  of  Information  Act,  as  you  know,  has 
very  tight  time  limits  right  now.  S.  774  proposes  in  section  3  to  add 
slightly  to  those  time  limits  for  a  number  of  unusual  circumstances 
spelled  out  in  the  legislation. 

The  one  which  we  are  interested  in,  of  course,  is  at  least  the  abil- 
ity of  the  agency  to  be  able  to  consult  with  a  submitter.  The  bill 
proposes  a  10-day  time  period  to  allow  the  submitter  to  present 
views.  The  question  is.  Is  that  excessive? 

In  theory,  the  more  technical  the  information,  the  more  sensitive 
it  is,  the  harder  it  is  going  to  be  for  the  agency  to  make  its  own 
determination.  So  it  will  be  unlikely  that  the  agency  could  decide 
offhand  very  quickly,  anyway. 

The  more  likely  scenario  is  where  the  agency  itself  doesn't  know 
the  right  answer,  and  as  it  struggles  with  its  own  decision,  bring  in 
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the  submitter  in  a  timely  fashion  with  views  that  allow  the  agency 
to  make  a  better  decision. 

Mr.  Lewis.  How  many  incidences  of  disclosure  are  you  aware  of 
that  have  caused  substantial  damage  to  a  submitter? 

Mr.  Engel.  I  guess,  Mr.  Lewis,  we  did  have  a  little  bit  of  discus- 
sion with  the  chairman.  It  sort  of  hit  his  hot  button,  but  let  me 
mention  again  that  I  don't  think  there  are  exact  numbers  that  I 
am  aware  of.  I  have  discussed  this  with  many  companies  and  for 
the  most  part,  companies  are  reluctant  to  come  forward  and  make 
known  publicly  the  fact  that  there  has  been  a  disclosure  because  it 
enhances  the  information  that  has  already  been  given  away.  It  is 
their  property,  and  they  don't  want  to  highlight  it. 

I  guess  the  most  recent  and  notable  incident  Mr.  Susman  men- 
tioned concerns  the  herbicide  "Round-up"  made  by  Monsanto.  It  is 
a  major  product  in  their  stable  of  products.  Trade  secret  informa- 
tion on  this  product  was  released — admittedly  by  mistake — under 
FOIA.  EPA  did  indicate  it  was  a  mistake,  but  it  was  released  nev- 
ertheless, and  it  could  have  been  avoided  by  the  simple  procedure 
of  notifying  the  submitter  of  that  data  who  could  then  have  called 
EPA's  attention  to  the  fact  that  such  information  was  a  legitimate 
trade  secret  and  not  subject  to  public  release. 

So  that  is  the  classic  one  in  the  last  2  years.  I  can't  give  you 
exact  numbers  for  these  types  of  releases.  Mr.  deLima,  on  the  other 
hand,  just  indicated  numbers  that  his  company  developed  in  terms 
of  requests. 

Mr.  Lewis.  Is  there  a  possibility  that,  Mr.  Patterson,  in  your 
report  you  could  include  something  of  that  nature? 

Mr.  Patterson.  Congressman,  we  will  try  to.  This  has  been  one 
of  the  difficulties,  that  of  cataloging  specific  instances.  We  will  try 
our  best  to  get  you  a  list.  It  won't  include  every  release  that  has 
been  made,  but  we  will  do  the  best  we  can  for  you. 

Mr.  English.  If  the  gentleman  will  yield  just  a  second  with 
regard  to  that  point. 

If  you  could,  be  certain  that  you  identify  who  the  request  was 
made  by  and  the  information  that  was  requested.  I  think  that  is 
important  because  again  we  get  back  to  this  same  thing.  If  we  just 
have,  as  Mr.  deLima  says,  3,500  requests  from  the  business  commu- 
nity in  general,  that  doesn't  tell  us  a  whole  lot.  But  if  we  have  got 
a  competitor,  and  I  am  not  going  to  name  a  competitor  of  Polaroid, 
but  if  we  had  a  competitor  who  was  requesting  information  about 
Polaroid's  process,  that  would  tell  us  something. 

Mr.  Patterson.  That  is  going  to  be  very  difficult.  We  will  try. 
We  will  identify  as  much  informaton  as  we  can. 

Mr.  English.  I  appreciate  it. 

[Mr.  Patterson's  response  printed  at  p.  368.] 

Mr.  Braverman.  If  I  could  just  make  one  additional  comment 
there.  I  know  that  when  proposals  were  before  the  Congress  to  sub- 
stantively change  exemption  4,  there  was  a  great  clamor  for  a  body 
count,  for  horror  stories.  There  were  rebuttals  and  surrebuttals  to 
the  horror  stories  that  were  presented.  It  was  really  how  much 
blood  could  you  show  in  making  your  case  for  this  kind  of  reform? 

When  we  were  negotiating  last  year  in  seeking  to  get  this  bill 
through  the  Senate,  I  talked  with  many  people  who  said,  "Well,  if 
you  split  these  procedures  off  from  the  substantive  provisions,  you 
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are  going  to  have  something  that  really  doesn't  depend  upon  a 
body  count." 

It  isn't  an  issue  of  whether  there  have  been  erroneous  disclosures 
or  not.  No  one  is  going  to  suggest,  for  example,  because  the  act  is 
functioning  smoothly  and  agencies  are  doing  a  good  job  in  disclos- 
ing information  to  requesters,  that  we  do  away  with  all  the  provi- 
sions in  the  act  that  guarantee  the  rights  of  requesters. 

Nobody  is  going  to  suggest  that  a  defendant  in  a  criminal  case, 
because  the  outcome  might  be  the  same  and  the  judge  might  make 
the  right  rulings  and  two  police  officers  might  treat  him  fairly, 
that  we  get  rid  of  all  of  the  due  process  safeguards  that  we  have 
imposed  because  our  system  says  that  they  are  right.  They  are 
right  not  just  because  that  person  was  treated  wrongly.  They  are 
right  not  just  because  that  person  was  wrongfully  locked  away  in 
jail.  They  are  right  because  they  follow  our  precepts  of  due  process 
and  of  fairness. 

And  I  would  suggest  to  the  committee  that  if  we  get  too  mired  in 
a  question  of  who  is  trying  to  find  out  what  about  whom,  and  what 
percentage  of  the  requests  comes  from  industry,  we  may  lose  sight 
of  what  really  seems  important  here,  and  that  is  that  the  business 
procedures  provisions  of  S.  774  are  fair,  and  they  are  reasonable, 
and  they  make  good  common  sense.  They  will  inspire  greater  coop- 
eration between  businesses  and  the  government  that  regulates 
businesses.  They  are  the  same  types  of  safeguards  that  have  been 
installed  in  this  act  for  requesters,  and  they  are  long  overdue. 

Mr.  English.  I  would  agree  with  you,  Mr.  Braverman.  The  only 
thing  I  would  suggest  to  you  is  that  we  are  following  that  policy 
and  as  far  as  I  am  concerned,  at  least  that  the  Freedom  of  Informa- 
tion Act  is  presumed  innocent  unless  proven  guilty,  and  we  are 
asking  you  to  provide  the  proof,  that  is  all. 

Mr.  SusMAN.  I  am  sure  glad  we  didn't  have  that  presumption 
back  in  1973  when  we  were  hearing  anecdotal  evidence. 

May  I  complete  the  answer  to  this  question,  Mr.  Chairman? 

Mr.  English.  You  may. 

Mr.  SusMAN.  I  guess  I  went  out  on  a  limb  in  my  testimony  and 
cited  at  least  four  individual  examples,  three  involving  the  FDA — 
and  the  FDA  acknowledged  that  there  were  more  than  that  in  its 
own  study,  though  it  did  not  tell  us  whether  or  not  my  examples 
were  the  same  as  theirs. 

In  those  and  the  other  EPA  instance,  I  don't  know  how  much 
was  lost  to  the  businesses  by  virtue  of  the  wrongful  disclosures.  I 
don't  know  how  many  other  disclosures  there  were  at  those  agen- 
cies. And  I  am  not  even  sure  that  business  confidentiality  proce- 
dures would  have  prevented  those  disclosures.  But  I  do  know  that 
those  four  are  four  too  many. 

Mr.  English.  We  would  agree  with  that. 

Mr.  Lewis.  Thank  you,  Mr.  Chairman.  I  have  no  further  ques- 
tions. 

Mr.  English.  Mr.  Kleczka. 

Mr.  Kleczka.  Thank  you,  Mr.  Chairman. 

Will  any  one  of  you  three  gentleman  from  industry  relate  to  the 
committee  some  specific  examples  about  disclosure  of  information 
under  the  FOIA  which  specifically  hurt  the  products,  profits  or 
competitiveness  of  the  company  or  industry  that  you  represent? 
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Mr.  deLima.  We  refer  to  this  internally  as  the  smoking  gun  ques- 
tion. 

Mr.  Kleczka.  Go  ahead  and  shoot. 

Mr.  deLima.  I  cannot.  I  cannot  give  the  committee  hard  evidence 
that  our  chemistry  has  been  perceived  in  the  films  of  our  competi- 
tors, and  we  do  know  who  they  are,  Mr.  Chairman,  and  we  watch 
them  rather  carefully. 

I  feel,  as  others  on  the  panel  feel,  that  that  is  not  perhaps  the 
central  question.  The  question  is  more:  Under  what  circumstances 
is  it  appropriate  to  put  private  valuable  information  at  hazard?  Is 
there  a  public  interest  to  be  served  by  hazarding  private  valuable 
information? 

Our  own  relationship  with  the  EPA,  which  is  the  one  agency  to 
which  we  have  delivered  our  secrets.  It  is  not  the  only  agency  that 
has  our  secrets.  Our  own  relationship  with  EPA  has  been  clouded 
only  by  reason  of  this  issue. 

In  the  testimony  that  I  gave  before  EPA,  I  said  "Second  only  to 
the  challenge  of  learning  to  live  at  peace  with  himself,  man's  great- 
est challenge  in  this  and  the  next  century  I  believe  is  to  learn  to 
live  in  harmony  with  the  resources  of  the  Earth."  We  want  the 
EPA  to  do  its  job  and  to  do  its  job  superbly.  It  is  protecting  the  air 
we  breathe,  the  water  we  drink,  and  the  futures  of  our  children. 

Our  company  intends  to  cooperate  as  fully  with  EPA  as  it  can  to 
serve  the  great  responsibilities  with  which  that  agency  is  charged. 

There  is  nothing  in,  however,  those  responsibilities  or  the  con- 
gressional intent  as  we  read  it  that  requires  the  important  infor- 
mation that  we  deliver  to  the  agency  to  be  put  at  hazard. 

Now,  we  will  produce  for  you,  I  guess  Mr.  Patterson  will  forward 
to  you  what  information  we  have  about  requests  that  occur,  but  I 
agree  that  that  is  not  really  the  central  issue.  The  issue,  I  believe, 
should  be:  is  there  a  public  purpose  to  be  served  with  respect  to 
private  information  to  allow  these  inquiries  to  be  responded  to, 
where  at  least  the  submitter  believes  there  are  issues  of  trade  se- 
crets and  confidential  business  information  involved. 

Mr.  Braverman.  I  don't  share  necessarily  the  view  that  until 
proven  guilty  by  hard  evidence,  the  presumption  should  favor  the 
Freedom  of  Information  Act.  I  think  a  better  question  is  what 
should  be  the  public  policy  of  the  Nation  with  respect  to  the  receipt 
of  important  private  information  that  has  value  to  the  submitter, 
that  is  received  by  Government  for  important  and  high  purposes, 
purposes  which  can  only  be  served  by  Government  and  not  by  the 
private  sector.  What  should  be  the  Nation's  policy?  Once  that  infor- 
mation is  received,  should  the  information  then  be  substantially  at 
risk,  or  should  the  normal  principles  of  due  process  surround  this 
valuable  collection  of  assets  as  it  surrounds  any  other  in  the  pri- 
vate sector? 

Mr.  Kleczka.  Mr.  Patterson,  do  you  have  any  other  specific  ex- 
amples? 

Mr.  Patterson.  Congressman,  I  think  that  is  going  to  be  very  dif- 
ficult. Let  me  flesh  in  what  I  am  saying.  With  the  chemical  indus- 
try being  able  to  analyze  parts  per  trillion,  which  is  like  identifying 
an  eyedropper  full  of  vermouth  in  a  swimming  pool  full  of  gin  to 
make  a  martini,  we  can  pretty  well  tell  what  is  in  everything. 


406 

It  is  the  process  itself  that  is  of  particular  concern,  that  we  are 
not  talking  just  about  protecting  product,  but  also  processes.  It  is 
for  this  reason,  and  I  will  get  you  the  full  story  on  it,  in  negotiating 
a  new  water  permit  for  our  second  largest  plant — Midland,  MI — we 
extracted  an  agreement  from  EPA  that  the  data,  and  the  process 
that  we  would  have  to  disclose  would  be  held  confidential.  This  was 
aside  from  the  Freedom  of  Information  Act  because  our  competi- 
tors having  that  process  data  can  improve  their  processes,  reduce 
their  costs  and  compete  with  us  in  other  markets,  or  in  markets 
which  we  have  developed. 

How  can  we  specifically  say  that  the  disclosure  of  FOIA  informa- 
tion jeopardized  us  and  what  the  specific  dollar  amount  really  was. 
We  are  so  distrustful  of  the  protections  afforded  by  the  Freedom  of 
Information  Act  we  negotiated  that  specific  confidentiality  clause 
with  EPA. 

Mr.  Kleczka.  Let  me  follow  up  on  that  before  you  go  on.  Was 
that  legal,  that  separate  contract? 

Mr.  Patterson.  I  sure  hope  so  because  EPA  and  Dow  both  signed 
it. 

Mr.  Kleczka.  So  EPA  can  waive  portions  of  FOIA  if  they  have  a 
separate  contract. 

Mr.  Patterson.  Congressman,  I  am  not  an  attorney.  All  I  can 
say  is,  this  is  my  understanding  of  the  negotiations.  It  has  all  been 
published.  I  will  be  more  than  happy  to  get  you  copies  of  the  re- 
lease and  all  the  information  I  can  on  it,  to  give  you  the  back- 
ground. We  are  more  concerned  about  process  than  we  are  about 
the  specific  products  because  we  can  analyze  anybody's  product  for 
anything,  essentially. 

Mr.  Braverman.  Congressman,  on  the  subject  of  that  contract, 
the  contract  could  not  displace  the  FOIA  unless  the  information 
fell  within  an  exemption.  At  that  point  the  contract  might  limit 
the  discretion  of  the  agency.  But  let  me  suggest  to  you  that  maybe 
there  is  a  different  way  to  answer  your  question. 

I  can  tell  you  of  a  number  of  instances  where  agencies  intended 
and  announced  that  they  were  going  to  release  the  information  of 
my  client,  where  we  then  sued  that  agency  and  demonstrated  to 
the  court  that  the  release  of  that  information,  contrary  to  the  opin- 
ion of  the  agency,  would  have  caused  substantial  competitive  injury 
to  the  client,  and  where  injunctions  in  each  one  of  those  cases  were 
issued  against  the  agency  preventing  the  disclosure  of  that  infor- 
mation. 

Now,  based  on  those  findings,  I  have  to  assume  that  if  the  infor- 
mation had  been  released,  it  would  have  caused  that  injury  and  I 
would  then  have  the  horror  stories  and  the  body  count  to  tell  you 
about. 

The  only  reason  that  I  don't  have  the  horror  story  in  each  one  of 
those  cases  is  because  in  those  instances,  at  those  agencies,  we  did 
get  notice,  and  we  did  have  an  opportunity  to  seek  judicial  review 
and  in  some  cases  to  submit  objections  to  the  agency. 

I  might  add  that  in  many  of  those  cases  we  got  notice  by  the  skin 
of  our  teeth,  perhaps  with  1  day  left  to  go.  In  many  of  those  cases 
we  had  very  little  time  to  submit  any  evidence  to  the  agency,  but 
only  enough  time  to  run  to  court,  and  that  is  what  we  did. 
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My  point  is  that  it  was  notice  that  saved  us.  It  was  the  opportu- 
nity to  make  our  case,  either  before  the  agency  initially  or  thereaf- 
ter in  the  court.  It  was  that  which  prevented  the  existence  of  the 
horror  stories  that  you  are  asking  about.  But  the  fact  is  that  if  we 
hadn't  had  notice,  those  would  be  your  horror  stories.  That  is  the 
reason  we  are  suggesting  to  the  committee  that  what  we  need  is 
notice,  whether  there  are  horror  stories  or  not;  because  if  you  don't 
have  notice,  it  is  only  a  matter  of  time  until  an  agency  which 
doesn't  have  procedures  in  place,  or  an  agency  at  which  the  officer 
who  is  making  the  discretionary  choice  whether  or  not  to  notify 
the  company  is  not  going  to  understand  the  technical  information 
in  front  of  him,  and  that  is  when  the  mistake  will  occur.  If  there  is 
no  notice,  my  client  may  never  find  out  about  it. 

Mr.  Kleczka.  Thank  you. 

Thank  you,  Mr.  Chairman. 

Mr.  English.  Thank  you  very  much,  Mr.  Kleczka. 

Mr.  Susman,  under  S.  774  a  criminal  law  enforcement  agency 
would  be  permitted  to  disclose  business  information  without  any 
notice  to  the  submitter.  Do  you  favor  that  kind  of  an  exemption? 

Mr.  Susman.  Mr.  Chairman,  I  tried  to  figure  out  why  that  was  in 
there  as  a  practical  matter.  The  purpose  of  preventing  submitter 
notification  I  suppose  is  where  you  have  obtained  information  from 
a  third  party,  a  bank  or  someone  else,  that  constitutes  financial  in- 
formation, and  don't  want  to  notify  the  owner.  I  can't  imagine 
when  the  information  itself  would  be  released  under  the  Freedom 
of  Information  Act,  because  of  exemption  seven.  It  is  primarily  be- 
cause I  think  that  is  such  a  narrow,  narrow  exception,  and  one 
that,  if  exercised  at  all,  would  only  be  in  the  law  enforcement  con- 
text, that  I  can  say,  no,  I  don't  have  any  problem  with  it. 

If  you  ask  me,  am  I  enthusiastic  about  it,  I  can't  see  any  strong 
reason  for  it  either. 

Mr.  English.  I  assume  you  would  feel  the  same  way  then  with 
regard  to  the  intelligence  agencies,  the  fact  that  they  also  would  be 
exempt? 

Mr.  Susman.  Yes,  I  certainly  do. 

Mr.  English.  Mr.  Braverman,  with  regard  to — and  I  want  to  say 
this  question  that  I  am  addressing  to  Mr.  Braverman,  if  there  is 
anyone  who  disagrees  with  the  response  that  he  gives,  I  hope  that 
you  will  feel  free  to  comment  and  make  a  statement.  If  not,  I  will 
assume  that  everybody  agrees  with  whatever  he  says.  It  may  be 
dangerous,  but  I  will  assume  it  anyway. 

But  anyhow,  in  dealing  with  Freedom  of  Information  Act  as  far 
as  the  business  community  is  concerned,  I  notice  that  you  and  I 
have  made  pointed  references  a  number  of  times  to  those  agencies 
that  have  in  fact  submitted  notice  whenever  information  is  request- 
ed, provided  time  for  that  submitter  to  make  his  case  if  he  wants 
to,  and  also,  of  course,  to  make  a  legal  challenge  if  he  feels  that  he 
has  grounds  to  do  so. 

How  much  of  the  problem  that  you  foresee  would  be  eliminated 
with  the  simple  matter  of  notice  to  the  submitter,  percentagewise? 

Mr.  Braverman.  One  of  the  problems  I  have  in  answering  that. 
Congressman  English,  is  that  I  am  not  even  certain  how  many 
agencies  there  are  in  this  Government. 
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I  did  try  to  determine  that  in  a  case  that  we  had  concerning  ap- 
propriations, and  we  couldn't  even  agree  upon  a  definition  of 
agency,  so  I  am  not  even  certain  how  many  of  them  are  subject  to 
the  FOIA. 

I  do  know,  for  example,  that  the  Department  of  Justice,  and  I 
recommend  your  reference  to  the  studies  that  they  have  done,  has 
tried  at  least  to  catalog  many  of  the  major  agencies  for  FOI  pur- 
poses, and  in  those  cases  they  have  found  some  agencies  having 
notice  procedures  and  some  not. 

I  think  that  many  of  the  problems  that  we  speak  about  would  be 
cured  by  notice  procedures. 

Mr.  English.  I  would  like  to  make  a  couple  of  real  quick  points 
with  you. 

First  of  all,  I  wouldn't  characterize  the  Justice  Department  these 
days  as  being  a  particular  friend  of  the  Freedom  of  Information 
Act,  so  they  might  have  their  judgment  somewhat  clouded  with 
regard  to  that  report  that  you  make. 

The  second  thing  is  that  it  is  my  understanding  about  100  agen- 
cies annually  file  Freedom  of  Information  Act  reports,  so  why  don't 
we  just  use  that  rough  figure,  but  I  am  talking  percentage. 

You  see  this  big  problem  that  exists  for  the  business  community 
and  you,  I  know,  are  well  aware  that  some  agencies  do  now  provide 
notice  to  the  submitter  any  time  a  request  is  made  for  information, 
and  thus  give  that  submitter  the  opportunity  to  come  in  and  state 
his  case  and  make  his  point.  So  obviously  you  are  very  familiar 
with  that  particular  type  of  agency  versus  our  old  friend  over  at 
FDA  that  we  are  all  very  familiar  with,  that  doesn't  do  that,  and 
doesn't  like  the  idea  and  doesn't  want  to  do  it.  So  there  is  a  wide 
range  of  differences  between  Government  agencies  in  the  way  that 
they  respond,  in  the  way  that  they  handle  these. 

I  guess  what  I  am  asking  you  is:  in  this  massive  problem  that  we 
will  call  100  percent  out  here,  what  percentage  of  that,  how  much 
of  that  is  going  to  be  eliminated  by  the  simple  fact  that  all  these 
agencies  that  don't  do  it  are  going  to  start  giving  notice  to  the  sub- 
mitter to  give  that  submitter  time  to  come  in  and  to  make  his  case, 
and  if  he  feels  like  he  has  got  a  case,  to  go  to  courts  to  allow  him  to 
do  that.  Of  course,  the  law  allows  him  to  do  that  now  I  suppose,  if 
he  knows  about  it. 

Mr.  Braverman.  Let  me  say,  I  hope  that  that  will  cure  all  of  the 
problem.  I  don't  know. 

For  example,  if  the  question  were  asked  me  today,  whether  2 
years  or  4  years  or  10  years  down  the  road  would  we  come  back 
here  and  ask  for  a  substantive  change  to  the  act,  I  can't  answer 
that.  I  don't  know.  What  I  can  say  is  that  we  and  the  business  com- 
munity have  looked  at  this  problem  and  we  have  heeded  the  advice 
of  this  committee  and  others,  that  before  we  tamper  with  the  sub- 
stance, we  ought  to  try  to  solve  these  problems  through  these  pro- 
cedural changes.  So  when  we  come  here  to  testify  to  you  today,  we 
are  acting  on  the  good  faith,  hope  and  belief  that  the  procedural 
changes  in  S.  774  are  going  to  solve  the  major  portion  of  the  prob- 
lems that  exist. 

Mr.  English.  Really,  what  it  comes  down  to  then — and  again  cor- 
rect me  if  I  am  wrong,  Mr.  Braverman — the  problem  that  the  busi- 
ness community  is  experiencing  with  the  Freedom  of  Information 
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Act  could  be  eliminated  by  a  simple  directive  from  the  Department 
of  Justice  that  all  agencies  and  departments  will  notify  the  submit- 
ter any  time  a  request  is  made.  You  wouldn't  even  have  to  have  a 
change  in  the  law,  would  you? 

Mr.  Braverman.  No,  that  is  not  true,  because  you  see  in  about 
1982  the  Department  of  Justice  did  issue  guidance  to  Federal  agen- 
cies, in  its  capacity  as  the  lead  agency  charged  not  only  with  advis- 
ing other  Federal  agencies,  but  who  has  the  right  to  refuse  to 
defend  those  agencies  in  Freedom  of  Information  Act  cases  if  they 
fail  to  comply  with  the  Department  of  Justice  guidelines  and  the 
FOI.  Yet  many  of  those  agencies  haven't  done  a  thing  in  response 
to  Department  of  Justice  guidance. 

The  fact  of  the  matter  is,  and  again  I  agree  with  you  that  the 
Department  of  Justice  is  not  a  disinterested  party  in  this  field,  but 
it  is  one  of  those  few  bodies  around  that  has  done  surveys,  just  like 
the  Library  of  Congress,  the  surveys  find  that  Federal  agencies 
have  not  fallen  into  line.  They  haven't  all  adopted  regulations.  And 
the  ones  that  have,  have  adopted  inconsistent  regulations  in  some 
cases. 

Mr.  English.  Then  the  President  could  order  it,  couldn't  he? 

Mr.  Braverman.  Well,  he  can  order  it  for  those  in  the  executive 
branch  of  Government,  yes,  and  I  hope  that  they  would  follow  the 
President's  advice  better  than  they  have  heeded  the  Department  of 
Justice,  but  that  is  not  going  to  govern. 

Mr.  English.  You  mean  to  tell  me  that  you  really  think,  Mr. 
Braverman,  that  you  have  got  government  agencies  within  the  ex- 
ecutive branch  out  there  if  the  President  of  the  United  States 
issued  a  directive  that  you  will  follow  this  procedure,  that  those 
agencies  would  thumb  their  nose  at  him  and  say,  well  now,  we 
don't  want  to  do  that.  We  are  going  to  go  on  our  merry  way. 

Mr.  Braverman.  Perhaps  you  know  something  that  I  don't  .about 
whether  the  President  will  issue  this  or  not.  Also  perhaps  you 
know  what  the  outcome  of  the  next  election  is  going  to  be  or  not, 
and  what  the  next  President  might  do. 

Mr.  English.  We  have  to  live  with  that,  Mr.  Braverman,  and  not 
next  year. 

The  point  I  am  making  and  the  question  I  am  asking  you  is,  is  it 
not  correct  that  the  problem  that  you  are  addressing — and  you 
have  said  that  the  overwhelming  or  vast  majority,  to  use  Mr. 
Engel's  words,  and  I  would  assume  that  you  are  talking  about  close 
to  100  percent  of  this  problem — could  be  erased  if  the  President 
would  issue  a  directive  to  the  agencies  asking  them  to  notify  the 
submitter  in  advance.  That  would  take  care  of  it,  right? 

Mr.  Braverman.  I  think  that  will  take  care  of  those  subject  to 
the  President,  not  the  independent  agencies,  and  may  I  add  that 
again  I  think  that  if  agencies  are  directed  to  follow  those  rules, 
that  will  solve  the  problem.  But  I  think  that  it  is  Congress  who 
wrote  the  FOIA,  Congress  who  has  the  supervisory  responsibility 
here,  and  Congress  that  I  think  can  solve  this  problem. 

For  example,  there  are  fee  provisions  in  this  act  that  relate  to 
what  proportion  of  fees  collected  are  going  to  be  kept  by  the  agency 
and  what  portion  are  going  to  be  turned  in  to  the  Treasury 

Mr.  English.  The  point  I  am  making  here,  Mr.  Braverman,  is 
very  simple.  Obviously  the  President,  the  executive  branch,  has  the 
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responsibility  to  carry  out  the  laws.  Congress  has  the  responsibility 
to  make  the  laws,  and  in  this  area  it  does  not  require  agencies  to 
do  it.  Some  agencies  are  doing  it  on  their  own  and  I  commend 
them.  We  have  urged  the  Food  and  Drug  Administration  to  notify 
the  submitters.  We  are  responsible  for  the  survey  that  was  run  by 
FDA. 

The  point  I  am  making  is  there  is  nothing  there  that  would  pre- 
vent the  President  from  simply  issuing  that  if  he  so  wished. 

Mr.  Braverman.  Nothing  to  prevent  him  but  he  hasn't  done  so 
yet. 

Mr.  English.  That  is  correct. 

Mr.  Braverman.  That  is  why  I  am  here  asking  you. 

Mr.  English.  That  is  correct.  So  what  it  evidently  is  going  to  re- 
quire is  for  the  Congress  to  change  the  law.  If  the  President  had  a 
hankering  to  do  so  tomorrow,  we  could  solve  this  problem  very 
quickly. 

Mr.  Braverman.  We  could  try. 

Mr.  Patterson.  Mr.  English,  one  comment  here. 

You  would  probably  solve,  if  you  got  a  Presidential  directive, 
part  of  the  problem,  but  let  me  ask  you  this  question:  Would  you 
allow  the  President  to  have  authority  over  the  independent  agen- 
cies the  Congress  has  created,  the  Federal  Trade  Commission,  SEC, 
et  cetera? 

Mr.  English.  We  have,  as  I  mentioned,  over  100  agencies.  As  far 
as  independent  agencies,  I  doubt  that  you  would  have  what,  more 
than  10  or  15  out  of  that  100,  so  we  would  solve  85  to  90  percent  of 
your  problem  real  quick. 

Mr.  Patterson.  I  don't  know.  The  line  of  business  reporting  that 
is  in  the  Federal  Trade  Commission  covers  an  awful  lot  of  data. 

Mr.  English.  The  only  suggestion  that  I  was  making  is  that  the 
laws  take  a  long  time  to  be  passed.  It  takes  time  to  get  through 
Congress.  It  took  the  Senate  2  years  on  this  one.  I  am  just  saying 
that  many  of  your  problems  could  have  been  solved  with  a  simple 
stroke  of  the  pen  by  the  President  if  he  so  wished,  right? 

Mr.  Braverman.  Congressman,  let  me  raise  one  problem  and  it 
is  a  fear  that  I  have. 

Mr.  English.  I  really  didn't  want  to  get  into  the  constitutional 
difficulty. 

Mr.  Braverman.  Exactly,  that  is  the  problem.  We  may  have  a 
clash  here  between  the  Congress  and  the  President  because  of  the 
possibility  of  inconsistent  provisions  caused  by  the  President's 
order,  as  to  giving  notice  and  the  time  periods  within  which  that 
must  be  done,  conflicting  with  provisions  in  the  Freedom  of  Infor- 
mation Act  affecting  rights  of  submitters. 

Mr.  English.  If  I  remember  correctly,  you  told  me  that  we  al- 
ready have  Government  agencies  that  are  following  this  procedure, 
that  it  is  being  done  today.  Some  are  doing  it,  some  are  not  doing 
it.  The  question  is  then  if  that  is  illegal,  how  in  the  world  can  those 
agencies  do  it  that  are  doing  it?  It  must  be  illegal,  right? 

Mr.  Braverman.  Wrong.  What  I  am  suggesting  is  that  if  the 
President  does  something  inconsistent  with  what  this  Congress 
does,  you  would  have  a  problem. 

Mr.  English.  The  executive  branch  is  his  ballgame,  Mr.  Braver- 
man. That  is  his  job  to  run  it.  He  is  the  one  that  has  the  responsi- 
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bility  to  carry  it  out.  Because  you  have  the  Department  of  Agricul- 
ture over  here  doesn't  mean  that  the  Secretary  of  Agriculture  is 
not  under  the  executive  branch,  that  he  is  not  the  President's  man. 
That  is  the  only  point  I  as  trying  to  make. 

As  I  said,  I  didn't  want  to  get  into  any  big  constitutional  foray 
about  this  deal,  but  it  just  occurred  to  me  that  by  the  simple  stroke 
of  the  pen  we  could  most  likely  eliminate  these  problems,  a  good 
part  of  them  an3rway. 

I  want  to  thank  each  one  of  you. 

Mr.  deLima.  Excuse  me,  Mr.  Chairman,  you  invited  comment  if 
there  was  any  difference  of  view. 

Mr.  English.  OK. 

Mr.  deLima.  I  don't  think  there  is  a  difference  of  view.  It  de- 
pends a  little  bit  on  what  your  phrase  "notice"  comprehends.  I 
think  as  you  described  it  it  includes  notice  of  intention  to  take 
action  and  opportunity  to  be  heard;  and  notice  of  decision  after 
hearing  but  before  the  action  is  taken  in  order  that  an  opportunity 
to  appeal,  to  seek  redress  from  the  courts,  is  not  made  moot. 

Those  are  the  things  actually  provided  in  section  3  in  more 
detail,  but  those  are  the  kinds  of  things  that  I  think  would  give 
great  comfort. 

Those  are  the  things  that  are  normally  associated  with  due  proc- 
ess, and  that  is  the  kind  of  thing  we  seek,  from  whatever  source. 

Mr.  English.  Yes. 

My  point  was  that  we  have  agencies  that  obviously  or  that  evi- 
dently are  doing  this  to  the  satisfaction  of  the  business  community. 
It  is  being  notified.  The  business  community  is  given  time  to 
submit  their  comments  with  regard  to  what  they  think  about  it.  It 
is  also  given  time  to  go  to  court,  and  pick  whichever  one  you  figure 
15  the  best. 

I  don't  know  which  agency  you  are  the  happiest  with,  and  which 
as  the  model  could  be  followed  and  it  would  be  that  simple. 

Mr.  Lewis.  I  want  to  go  back  to  the  chairman's  first  question 
about  giving  notice  to  law  enforcement  agencies  and  Mr.  Susman's 
response.  Given  the  fact  that  Offices  of  the  Inspector  General  are 
claiming  the  law  enforcement  exemptions  of  the  Privacy  Act, 
aren't  you  concerned  that  many  agencies  other  than  the  FBI  would 
also  claim  the  same  exemption  from  giving  notice? 

Mr.  SusMAN.  I  have  not  studied  the  question  of  whether  inspec- 
tors general  are  law  enforcement  officers  for  purposes  of  the  Free- 
dom of  Information  Act. 

Mr.  Lewis.  They  are  still  claiming  that  exemption. 

Mr.  SusMAN.  I  am  certainly  familiar  that  agencies  are  claiming 
an  awful  lot  of  the  things  which  probably  neither  of  us  would  agree 
with,  but  I  would  hesitate  a  conclusion  on  this  because  I  really 
don't  know  the  answer. 

I  have  to  just  step  back  for  one  moment  to  the  chairman's  point, 
however,  and  suggest  that  if  we  look  to  the  President  to  solve  every 
problem  that  the  President  could  solve,  Congress  would  be  in  recess 
right  now.  We  are  over  half-way  through  the  process  of  getting  this 
legislation  through  the  Congress,  and  at  least  I  have  not  had  a 
chance  to  talk  to  the  President  about  this  matter  yet,  Mr.  Chair- 
man  

Mr.  Lewis.  Congress  does  change  things. 
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Thank  you,  Mr.  Chairman. 

Mr.  English.  Thank  you  very  much. 

Mr.  Kleczka,  do  you  have  any  comments? 

I  want  to  thank  each  one  of  you  for  coming  down.  I  appreciate 
that.  Why  don't  you  all  take  a  look  and  decide  which  Government 
agencies  you  think  are  doing  the  best  job  as  far  as  their  voluntary 
notice  to  the  submitter? 

I  would  like  to  know  who  you  think  is  doing  the  best  job,  and 
kind  of  see  what  their  procedures  are.  Have  you  got  a  candidate, 
Mr.  Patterson? 

Mr.  Patterson.  I  don't  have  one.  We  can  sure  find  one.  Are  you 
suggesting  possibly  that  we  could  use  them  as  a  model  for  a  piece 
of  draft  legislation? 

Mr.  English.  Who  knows?  Like  I  say,  I  am  always  interested  to 
hear  success  stories  as  well  as  failures.  Evidently  I  think — let  me 
say  very  seriously,  this  is  an  important  point — that  we  have  got  a 
wide  range  of  treatment  of  this  particular  provision.  Some  agencies 
do  undertake  that  on  their  own.  They  feel  that  is  fair,  and  I  think 
they  have  got  a  good  point,  and  if  it  has  been  working  successfully 
there,  I  think  we  ought  to  look  at  it. 

We  ought  to  examine  it,  and  know  that  it's  working  well  as  op- 
posed to  those  that  are  not.  That  was  my  point.  If  we  do  have  one 
that  is  working  particularly  well,  as  I  said,  it  could  be  done  by 
simple  Executive  order  and  that  was  my  point. 

Mr.  Patterson.  Fine.  We  will  see  if  we  can  find  a  good  candidate 
and  get  back  to  you. 

Mr.  English.  Fine.  We  appreciate  that.  Thank  you  very  much. 
Our  next  witness  is  Joan  Claybrook,  president  of  Public  Citizen 
here  in  Washington,  DC.  As  I  understand  it,  she  will  be  accompa- 
nied by  Sidney  M.  Wolfe,  who  is  the  director  of  Public  Citizens 
Health  Research  Group,  and  Cornish  F.  Hitchcock,  who  is  with 
Public  Citizen  Litigation  Group. 

Ms.  Claybrook,  we  welcome  you  here  as  well  as  the  gentlemen. 
Have  you  got  one  statement  or  two  or  three?  One  statement,  OK. 
Are  you  going  to  deliver  the  statement? 

Ms.  Claybrook.  We  are  going  to  divide  it.  I  am  going  to  start  and 
Dr.  Wolfe  is  going  to  comment  specifically  on  the  FDA,  and  then 
Mr.  Hitchcock  is  going  to  just  conclude  with  some  of  the  other  pro- 
visions in  the  legislation.  We  would  like  to  submit  our  full  state- 
ment for  the  record,  if  we  could,  and  try  to  summarize. 

Mr.  English.  Without  objection,  it  will  be  made  a  part  of  the 
record.  Feel  free  to  summarize.  I  understand  you  are  under  some 
time  constraints,  and  so  we  will  try  to  move  along  very  quickly.  If 
you  reach  a  point  where  you  feel  you  have  got  to  go,  let  us  know. 

Ms.  Claybrook.  I  changed  my  plane  reservation  by  one  hour,  so 
maybe  it  will  fit. 

Mr.  English.  Thank  you. 

STATEMENT  OF  JOAN  CLAYBROOK,  PRESIDENT,  PUBLIC  CITIZEN, 

WASHINGTON,  DC 

Ms.  Claybrook.  At  Public  Citizen  we  have  found  the  FOIA  to  be 
the  single  most  effective  tool  for  holding  Government  agencies  ac- 
countable to  the  people.  We  use  the  act  almost  daily  to  monitor  the 
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performance  of  these  agencies  and  the  industries  they  are  supposed 
to  regulate. 

In  addition  we  have  over  the  years  represented  a  number  of  citi- 
zen groups,  journalists,  and  others  who  use  the  FOIA  in  order  to 
disclose  Government  waste  and  inefficiency,  or  to  keep  the  public 
informed  on  crucial  health  and  safety  matters  and  other,  issues. 

I  should  add  that  as  the  former  head  of  a  Federal  agency,  the 
National  Highway  Traffic  Safety  Administration,  I  know  first-hand 
that  the  FOIA  is  vital  to  informed  and  intelligent  decisionmaking. 
Through  the  FOIA,  the  public  and  press  are  able  to  assemble  data 
demonstrating  the  need  for  regulatory  or  enforcement  actions  that 
otherwise  might  not  be  taken. 

In  addition,  business  and  industry  groups,  as  has  been  testified 
this  morning,  have  used  and  benefitted  from  the  statute,  consistent 
with  the  congressional  goal  that  non-exempt  records  should  be 
available  to  any  requester,  regardless  of  who  the  requester  is  and 
the  purpose  of  the  request. 

I  am  submitting  for  the  record  a  list  of  some  of  the  ways  that 
Public  Citizen  has  used  the  FOIA  recently,  as  well  as  some  of  the 
information  that  we  have  obtained  in  cases  where  our  Litigation 
Group  has  represented  private  requesters.  I  think  these  examples 
demonstrate  that  the  act  works,  and  that  no  major  rewrite  is 
needed. 

I  also  think  that  the  FOIA  is  a  bargain.  As  one  of  the  other  wit- 
nesses mentioned,  it  costs  less  money  to  administer  than  the 
marching  bands  of  the  Pentagon,  and  I  think  we  should  try  to  keep 
in  perspective  the  value  of  this  statute. 

People  are  using  the  Act  in  the  manner  that  Congress  intended, 
and  any  legislative  changes  now  should  move  toward  more  disclo- 
sure and  toward  making  it  easier  for  people  to  use  the  Act  without 
a  lot  of  redtape. 

Unfortunately,  under  the  Reagan  administration  redtape  and 
cost  has  been  used  in  administering  the  Act,  and  the  Senate  bill 
moves  in  that  same  direction.  It  makes  some  40  changes  in  the  ex- 
isting law,  and  while  some  of  these  are  not  objectionable,  a  number 
of  them  would  unwisely  limit  disclosure  of  records  that  must  now 
be  disclosed. 

In  addition,  the  bill  would  make  the  FOIA  more  difficult  for  citi- 
zens to  use.  Finally,  a  number  of  provisions  are  so  vague  that  they 
would  only  stir  up  litigation  on  issues  which  are  now  well  settled. 
In  light  of  these  problems,  we  urge  you  to  give  careful  consider- 
ation to  the  changes  that  S.  774  would  make  in  current  law.  If  you 
decide  to  enact  legislation,  we  would  urge  you  to  start  afresh 
rather  than  simply  marking  up  S.  774,  which  is  seriously  flawed. 

BUSINESS  CONFIDENTIALITY  PROCEDURES 

I  would  like  to  focus  on  the  procedures  proposed  in  section  4  of  S. 
774,  which  specify  how  agencies  would  handle  records  submitted  by 
private  companies.  We  oppose  the  adoption  of  these  across-the- 
board  procedures  for  all  Federal  agencies.  We  are  concerned  that 
these  proposals  needlessly  reduce  disclosure  for  important  docu- 
ments and  will  add  new  layers  of  administrative  review  that  are 
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not  justified.  I  think  that  that  is  the  key  statement — that  they  are 
not  justified  and  not  needed. 

The  proponents  of  these  amendments  have  not  convincingly 
shown  why  these  amendments  and  the  drastic  paperwork  require- 
ments they  would  impose  are  warranted.  Indeed,  none  of  the  busi- 
ness witnesses  could  answer  the  question,  "What  are  the  real 
harms  that  have  occurred  under  the  current  law."  Certainly  they 
are  not  justified  in  terms  of  the  delay  and  costs  they  would  occa- 
sion. We  would  welcome  a  cost-benefit  analysis  of  the  proposals  in 
terms  of  the  harms  that  have  supposedly  occurred  versus  the  delay 
that  would  occur  under  the  proposed  procedures. 

Moreover,  we  don't  believe  that  the  business  community  has  a 
solid  basis  for  suggesting  legislation  with  elaborate  "notice  and  ob- 
jection" procedures  for  all  Federal  agencies.  Indeed,  I  would  like  to 
point  out  that  perhaps  if  there  is  an  abuse  in  the  whole  area  of 
Government  information  and  its  relationship  to  business,  the  major 
abuse  is  the  purposeful  failure  of  companies  to  turn  over  docu- 
ments to  Government  agencies  when  they  are  requested.  That 
really  is  the  major  abuse. 

In  fact,  right  now  the  Reagan  administration  has  pending  litiga- 
tion against  General  Motors,  a  very  major  lawsuit,  in  which  they 
are  asking  for  a  $4  million  penalty,  and  the  purpose  of  this  suit  is 
to  impose  a  penalty  and  require  recall  for  1980  X  cars.  General 
Motors  in  that  case  refused  to  turn  over  information  requested  by 
the  Government,  so  the  major  abuse  here,  if  there  is  an  abuse  in 
the  relationship  between  Government  and  business,  is  the  refusal 
of  industry  to  turn  over  information  to  the  Government  in  the  first 
instance. 

Another  example  besides  the  X  car  case  is  the  Ford  transmission 
case,  in  1979  and  1980.  Ford  Motor  Co.  withheld  substantial  infor- 
mation from  the  Government  during  the  whole  pendency  of  that 
case  and  refused  to  turn  it  over,  so  I  think  that  the  issue  is  not  the 
inappropriate  release  of  confidential  information  by  Government 
agencies.  If  there  is  an  abuse,  it  is  the  failure  of  industry  to  turn 
over  information  to  Government  agencies  which  they  need  during 
the  course  of  their  investigations. 

At  the  outset  I  want  to  emphasize  that  our  opposition  to  any 
change  in  the  statute  which  allows  agencies  to  withhold  trade  se- 
crets and  similar  commercially  sensitive  records,  that  exemption  4 
has  been  construed  by  the  courts  to  protect  a  wide  variety  of  corpo- 
ite  records.  We  see  no  need  for  any  revision  of  this  standard,  and 
we  understand  now  that  the  business  community  is  no  longer  seek- 
ing that. 

Having  said  that,  I  would  like  to  turn  to  the  issue  of  the  proce- 
dures. Under  the  bill  the  companies  would  be  able  to  tag  as  "confi- 
dential" all  records  they  submit  to  an  agency  which  they  believe 
contain  material  that  should  be  withheld.  If  a  FOIA  request  for 
these  tagged  materials  is  received,  agencies  would  have  10  working 
days  to  notify  the  submitter  of  the  request  and  the  submitter  would 
have  10  working  days  to  file  objections. 

Thereafter  there  is  no  deadline  for  the  agency  to  act.  If  the 
agency  nevertheless  decides  to  disclose  any  tagged  records,  the  sub- 
mitter must  be  notifed  in  advance  and  given  10  working  days  to 
file  a  lawsuit,  if  it  wishes  to  oppose  the  disclosure.  The  companies 
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have  argued  that  there  is  a  need  for  unformity  among  Government 
agencies  in  these  procedures.  Certainly  uniform  procedures  are  not 
objectionable.  It  is  not  uniformity  we  object  to.  It  is  the  actual  pro- 
cedures that  we  object  to  that  they  are  proposing. 

We  recognize  that  several  agencies  have  adopted  procedures  that 
are  quite  similar  to  the  Senate  bill,  but  that  doens't  mean  that  leg- 
islating these  full-blown  notice  an  objection  procedures  is  appropri- 
ate. If  anything,  our  experience  in  this  area  suggests  that  such  pro- 
cedures could  only  serve  to  frustrate  and  delay  prompt  release  of 
information. 

I  would  like  to  point  out  particularly  that  the  procedures  encour- 
age companies  to  overstamp  as  "confidential"  lots  of  information 
they  submit  to  agencies.  In  fact,  this  is  the  other  major  abuse  that 
occurs.  For  anyone  who  has  worked  inside  a  Government  agency 
and  received  documents  from  industry,  many  times  the  industry 
stamps  everything  they  submit  as  "confidential",  requiring  special 
review  by  the  agency  lawyers  to  determine  whether  it  is  or  isn't 
confidential. 

Second,  the  agencies  are  quite  familiar  with  the  company  data. 
They  look  at  it  all  the  time.  They  review  it  for  enforcement  pur- 
poses, for  rulemaking  purposes,  for  research  purposes,  and  this  in- 
formation is  not  new  or  strange  to  Government  officials. 

Third,  if  the  submitter  is  concerned  that  the  Government  might 
not  understand  what  is  and  isn't  confidential  and  why,  there  is  no 
reason  why  they  can't  explain  that  when  they  submit  the  data,  and 
in  fact,  the  industry  often  does  do  that,  so  they  have  already  had 
that  bite  at  the  apple,  and  they  can  take  it  any  time  they  wish. 
Whenever  they  submit  information  they  can  send  a  cover  letter 
that  explains  why  the  documents  are  indeed  confidential  in  their 
view,  thus  putting  the  agency  fully  on  notice. 

Finally,  the  new  concept  discussed  today  by  the  submitters  of 
submitter  rights  being  nonexistent  is  just  incorrect.  In  fact,  there  is 
a  criminal  statute  that  protects  the  submitters.  It  is  18  U.S.C.  1905, 
which  is  a  criminal  statute  against  Government  employees  who  dis- 
close data  that  is  confidential. 

Many  submitters,  when  notified  of  a  FOIA  request  for  some  of 
their  records  today,  are  adept  at  bombarding  the  agency  with 
reams  of  paper  purporting  to  show  how  it  would  hurt  the  company. 
It  takes  a  while  for  the  agency  to  wade  through  all  this  data,  some- 
times weeks  or  months,  depending  on  the  backlog,  and  if  the 
agency  officials  write  or  phone  the  submitter  questioning  certain 
facts  or  arguments  that  yields  more  paper. 

With  the  specter  of  judicial  review  over  their  heads,  more  weeks 
go  by,  as  agency  officials  try  to  make  sure  they  address  the  argu- 
ments made,  no  matter  how  unsubstantiated.  This  issue  is  not  one 
of  excessive  paperwork,  but  of  needless  work.  It  is  a  waste  of  the 
agency's  time  to  review  each  and  every  document,  in  terms  of  con- 
tacting the  industry  before  a  decision  is  made  as  to  whether  or  not 
it  is  or  isn't  confidential.  And  in  the  meantime,  what  of  the  re- 
questers? 

Unless  the  requesters  are  savvy  Washington  lawyers,  and  most 
are  not,  they  assume  these  things  take  a  little  time  and  that  the 
agency  staff,  which  sounds  sympathetic,  is  doing  the  best  they  can. 
As  a  result,  they  are  often  lulled  into  a  false  sense  of  security  from 
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which  they  are  rudely  awakened  months  later  when  the  submitter 
rushes  into  court  for  an  injunction,  and  in  a  state  that  is  usually 
quite  far  away  and  which  is  out  of  reach  of  the  requester.  I  would 
like  to  give  you  an  example. 

Last  year  we  were  contacted  by  a  magazine  writer  in  Miami  who 
was  writing  a  story  about  a  manufacturing  firm  in  West  Palm 
Beach,  FL.  As  part  of  her  story,  she  filed  a  FOIA  request  for  a 
report  which  the  company  had  turned  over  to  the  National  Insti- 
tute of  Occupational  Safety  and  Health  about  worker  exposure  to 
potentially  toxic  chemicals. 

The  request  was  filed  in  October  1982,  and  NIOSH  spent  the 
next  10  months  quibbling  with  company  officials,  all  the  while  tell- 
ing her  they  were  working  on  her  request  and  to  please  be  patient. 
Interestingly  enough,  the  company  did  not  claim  the  records  were 
commercially  sensitive,  only  that  it  would  not  be  cooperative  with 
NIOSH  inspectors  the  next  time  around  if  the  data  was  disclosed. 

In  August  1983,  NIOSH  finally  decided  to  give  her  the  records, 
but  it  held  off  releasing  them  for  10  days.  The  company  immediate- 
ly filed  suit,  and  a  judge  in  Fort  Lauderdale  temporarily  enjoined 
disclosure,  but  then  transferred  the  case  to  the  Federal  court  in 
Wilmington,  DE,  home  of  the  company's  corporate  parent.  By  the 
time  one  of  our  lawyers  could  intervene  in  the  case  for  her,  her 
deadline  was  fast  approaching.  When  the  judge  in  Wilmington  ex- 
tended the  injunction,  in  order  to  have  enough  time  to  rule  on  dis- 
positive motions,  her  story  had  to  go  to  press  without  this  key  in- 
formation. 

After  the  magazine  story  appeared,  the  company  announced  it 
was  dropping  its  suit  and  would  allow  the  documents  to  be  re- 
leased. In  effect,  the  submitter  was  able  to  use  these  procedures  to 
delay  the  release  records  by  more  than  a  year,  frustrating  a  jour- 
nalist's sincere  and  worthwhile  effort  to  use  the  FOIA  in  the 
manner  it  was  intended,  even  though  the  records  had  no  commer- 
cial value. 

We  wish  this  story  were  the  exception,  but  we  are  afraid  it  is 
not.  Adopting  notice  and  objection  procedures  for  every  agency 
would  make  things  worse.  As  anyone  who  has  worked  in  the  execu- 
tive branch  and  who  has  handled  industry  records  can  tell  you, 
there  is  already  a  great  propensity  by  submitters  to  label  every- 
thing "confidential,"  as  well  as  a  natural  reluctance  by  agency  offi- 
cials whenever  they  must  decide  whether  to  disclose  something 
that  might  be  commercially  sensitive. 

There  is  a  tremendous  reluctance  of  agency  officials  to  do  this. 
Enacting  S.  774  would  only  embolden  submitters  to  make  more  spe- 
cious claims  of  confidentiality,  in  an  effort  to  throw  sand  in  the 
gears.  Unless  Congress  is  willing  to  appropriate  more  money  for  all 
the  new  staff  that  will  be  needed  to  process  this  additional  paper- 
work on  a  timely  basis,  the  whole  process  of  handling  FOIA  re- 
quests may  come  to  a  grinding  halt. 

My  own  experience  at  NHTSA  suggests  that  more  elaborate  pro- 
cedures are  unnecessary  because  agency  officials  have  the  judg- 
ment to  distinguish  between  record  that  really  are  confidential  and 
could  cause  competitive  harm,  as  opposed  to  those  which  are  not  as 
sensitive,  but  which  the  industry  wants  to  keep  secret  for  some 
other  reason. 
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I  disagree  with  what  seems  to  be  the  underlying  premise  of  the 
notice  and  objection  provisions,  namely,  that  Federal  officials  are 
not  competent  to  distinguish  between  confidential  and  nonconfiden- 
tial information.  After  all.  Congress  has  entrusted  Federal  officials 
with  distinguishing  between  safe  and  unsafe  drugs,  with  running 
the  air  traffic  control  system  and  with  operating  nuclear  weapons, 
to  name  but  a  few  functions  of  Government. 

Surely,  they  are  competent  to  make  at  least  an  initial  judgment 
as  to  the  commercial  sensitivity  of  records  and  to  know  whether  or 
not  it  is  a  question  in  their  minds,  and  if  it  is  then  to  contact  the 
company,  but  not  to  be  required  to  do  so  in  each  and  every  case. 

While  we  therefore  oppose  the  proposals  contained  in  section  4  of 
S.  774,  we  believe  there  are  several  features  which  would  accommo- 
date any  legitimate  concerns  of  corporate  submitters  while  at  the 
same  time  allowing  agencies  to  process  FOIA  requests  in  a  timely 
manner. 

We  understand  that  agencies  and  corporate  submitters  might 
want  to  consult  with  each  other  when  the  agency  is  uncertain 
whether  a  document  does  qualify  for  withholding  under  exemption 
4,  as  well  as  those  circumstances  when  the  decision  to  release  is  a 
close  call. 

We  believe  that  an  appropriate  procedure  is  the  one  already  used 
by  the  Food  and  Drug  Administration.  Its  FOIA  regulations  au- 
thorize the  FDA,  in  circumstances  where  the  confidentiality  of  data 
is  uncertain,  to  consult  with  the  submitter — 21  CFR  section  20.45. 
If  the  FDA  subsequently  rejects  the  submitter's  claim  of  secrecy, 
the  submitter  is  given  5  days  to  file  a  suit  to  block  release — 21  CFR 
section  20.46. 

Similarly,  since  companies  are  prone  to  overuse  their  "confiden- 
tial" stamp  on  documents,  they  should  be  authorized  to  do  so  only 
if  their  claims  are  accompanied  by  a  sworn  certificate  from  an  offi- 
cer of  the  company  verifying  that  the  information  is  in  fact  com- 
petitively sensitive  and  has  not  been  disclosed  outside  the  company. 
NHTSA  has  adopted  such  a  procedure— 49  CFR  section  512.4(3)— 
and  I  think  that  it  has  helped  reduce  the  number  of  untenable  con- 
fidentiality claims. 

To  give  you  some  concrete  examples  of  what  full-blown  notice 
and  objection  procedures  would  be  to  one  agency.  Dr.  Wolfe  is 
going  to  describe  briefly  the  Food  and  Drug  Administration  pro- 
gram. 

Mr.  English.  Dr.  Wolfe. 

STATEMENT  OF  SIDNEY  M.  WOLFE,  M.D.,  DIRECTOR,  PUBLIC 
CITIZEN  HEALTH  RESEARCH  GROUP 

Dr.  Wolfe.  Thank  you.  Before  giving  these  couple  of  examples,  I 
would  just  like  to  follow  up  on  the  question  that  you  asked  of  Mr. 
Braverman  and  Mr.  Susman.  The  question  really  is  what  are  the 
examples  not  only  in  which  there  has  been  disclosure,  but  in  which 
there  has  been  disclosure  and  harm  to  the  company.  We  really 
haven't  heard  very  much  concrete  along  those  lines. 

Mr.  English.  Dr.  Wolfe,  could  I  interrupt  you?  I  think  there  is 
one  other  ingredient  you  would  have  to  add.  Make  that:  "As  a 
result  of  the  Freedom  of  Information  Act." 
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Dr.  Wolfe.  That  was  the  second  thing  I  was  going  to  get  to. 
Second,  even  if  there  have  been  disclosures  and  they  result  in 
harm,  what  is  the  evidence  that  they  are  as  a  result  of  the  Free- 
dom of  Information  Act? 

And  third,  what  is  the  evidence  that  they  would  be  remedied  by 
this  particular  proposal?  We  heard  this  afternoon,  and  you  correct- 
ed the  person  that  mentioned  it,  the  example  of  disclosure  to  an- 
other agency,  something  that  would  not  be  affected  one  bit  by  this 
provision. 

I  think  that  one  fairly  simple  way  of  answering  this  question 
would  be  to  ask  each  of  these  agencies  to  list  the  complaints  that 
they  have  had  under  the  Freedom  of  Information  Act.  We  have  the 
9  at  FDA,  one  out  of  8,000,  a  fairly  small  number,  and  then, 
second,  to  notify  the  companies  or  contact  the  companies  that  had 
filed  these  complaints  and  ask  them  whether  or  not  there  had  been 
harm.  Then  third,  and  most  importantly,  see  if  there  are  any  dif- 
ferences between  the  agencies. 

In  other  words,  is  there  any  evidence  that  FDA,  with  its  informal 
procedure,  has  a  record  that  is  any  worse  than  the  agencies  that 
have  the  more  formal  ones,  such  as  the  Consumer  Product  Safety 
Commission,  where  by  statute  they  must  go  through  these  proce- 
dures. It  is  my  guess,  because  of  the  factor  you  mentioned  called 
human  error,  that  the  most  important  determinant  of  disclosures 
under  the  Freedom  of  Information  Act  may  in  fact  be  human  error, 
and  this  may  not  be  affected  at  all  by  these  rigorous  or  not  so  rig- 
orous procedures.  Unless  it  can  be  shown  that  this  tremendous 
spectrum  you  have  described  from  agency  to  agency  in  terms  of 
what  their  procedures  are  has  resulted  in  a  difference  in  harm  that 
correlates  with  the  complexity  of  the  procedure,  I  don't  see  what 
we  are  talking  about. 

One  could  almost  propose  legislation  that  would  disallow  agen- 
cies from  setting  up  these  complicated  procedures,  if  it  can't  be 
shown  that  there  has  been  any  benefit. 

I  don't  want  to  dwell  on  that  anymore,  but  I  certainly  agree  with 
your  pursuit  of  this  issue.  Where  is  the  harm,  and  has  the  harm 
really  been  something  that  would  be  remedied  by  this  amendment? 

In  discussing  our  strong  objections,  as  I  just  mentioned,  it  is  im- 
portant to  focus  on  what  the  goal  of  the  provisions  are  and  how 
they  would  affect  FDA's  administration  of  the  FOIA  in  this  case. 

Fairness  was  discussed  a  lot  earlier,  so  that  damaging  releases  of 
sensitive  information  are  not  inadvertently  made.  Although  this 
might  be  a  legitimate  purpose  if  there  were  evidence  that  there  is  a 
real  problem,  the  facts  are  otherwise.  As  I  mentioned,  with  FDA 
having  processed  over  70,000  requests  over  a  2-year  period,  there 
were  only  nine  complaints  of  erroneous  releases,  and  we  don't 
know  in  how  many  of  those  nine  there  was  harm.  While  we  do  not 
condone  those  mistakes,  I  would  suggest  that  they  may  happen  re- 
gardless of  which  agency  we  are  talking  about,  maybe  at  a  higher 
rate. 

Anyone  who  has  tried  to  make  requests  of  the  Consumer  Product 
Safety  Commission,  with  its  very  complex  intricate  series  of  proce- 
dures, is  frustrated  time  after  time,  and  I  would  be  interested  to 
know  whether  there  are  any  fewer  complaints  at  CPSC. 
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In  order  to  improve  the  current  one-in-8,000  error  rate  that  the 
FDA  has,  it  could  mean  higher  personnel  costs,  enormous  new 
delays  in  processing  requests,  loss  of  valuable  information  now 
made  available  to  the  public  and  undermining  the  whole  purpose 
of  the  act  through  bureaucratic  strangulation.  Mr.  Susman  has  fo- 
cused on  other  aspects  of  FDA's  report  which  was  done  in  response 
to  your  letter,  but  one  of  the  things  they  did  say  was  that  "it  would 
probably  restrict  the  overall  release  of  information  as  well." 

Let  me  give  specific  example  of  how  this  proposal  could  adversely 
affect  the  public.  Using  the  FOIA,  Public  Citizen  Health  Research 
Group  was  able  to  obtain  prompt  disclosure  of  adverse  reaction 
data  on  Oraflex,  an  arthritis  drug.  We  petitioned  FDA  to  take 
emergency  action  to  take  it  off  the  market  because  the  data 
showed  the  drug  to  be  linked  with  severe  liver  damage,  including 
dozens  of  deaths.  We  also  took  steps  to  publicize  the  hazards  to 
users  while  it  was  still  on  the  market. 

Oraflex  was  finaly  removed  from  the  market  in  August  1982, 
amidst  allegations  that  FDA  had  rushed  through  the  approval.  If 
the  provisions  in  S.  774  had  been  in  effect  at  that  time,  we  never 
would  have  been  able  to  obtain  this  data,  nor  could  we  have 
worked  to  alert  the  public  to  the  hazards  of  this  drug.  Eli  Lilly  & 
Co.,  the  manufacturer,  had  marked  this  adverse  reaction  data  as 
"Trade  Secret/Confidential"  when  the  records  were  sent  to  the 
FDA,  even  though  this  sort  of  information  has  absolutely  no  com- 
petitive value. 

A  copy  of  Lilly's  confidentiality  claim  is  attached  as  an  exhibit. 
There  is  no  basis  for  allowing  a  company  to  hold  up  the  agency's 
disclosure  of  information  of  tremendous — and  in  this  case  life- 
saving — value  to  the  public,  while  FDA  and  the  company  spend 
months  squabbling  over  whether  the  data  really  is  commercially 
sensitive. 

Ms.  Claybrook  spoke  a  minute  ago  about  how  companies  can 
abuse  the  confidentiality  claim  in  submitting  record  to  an  agency. 
Let  me  give  you  an  illustration,  also  attached  as  an  exhibit,  which 
is  a  routine  summary  basis  of  approval  issued  by  FDA  for  a  type  of 
sterile  water  for  irrigation  of  wounds  manufactured  by  Cutter  Lab- 
oratories. The  final  approved  labeling  itself  which  is  going  to 
appear  in  the  product  is  stamped  confidential,  even  though  every- 
one who  uses  the  product  will  see  it. 

Apart  from  fewer  disclosures,  the  notice  and  objection  procedures 
would  impose  a  significant  burden  on  the  FDA's  ability  to  do  its 
job,  as  they  described  in  their  report.  The  May  1983  study  estimat- 
ed that  FDA  would  have  to  notify  submitters  on  anywhere  from 
7,150  to  17,000  FOIA  requests  annually. 

The  procedures  would  double  the  current  average  response  time, 
and  they  would  require  between  40  and  110  extra  person-years  of 
time,  at  an  additional  estimated  cost  of  $1.5  to  $4  million  annually. 
Requiring  agency  officials  to  spend  time  wading  through  the  paper 
submitted  would  take  its  toll  on  the  agency's  effectiveness  as  well. 
FDA  concluded  that  "converting  program  time  to  FOI  activities 
would  hinder  drug  and  device  review  as  well  as  other  programs," 
and  further,  that  the  procedures  would  "hinder  the  Agency's  abili- 
ty to  perform  its  regulatory  responsibilities." 
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Another  reason  why  the  business  community  supports  these  for- 
malized procedures  may  be  to  give  companies  advance  notice  of 
possible  product  liability  actions,  inquiries  by  competitors,  and  pos- 
sible adverse  publicity  for  a  product.  If  that  is  the  case,  the  legisla- 
tion is  a  very  expensive  way  of  producing  information  which  any 
company  can  now  gather  promptly  and  on  a  routine  basis  from  a 
Freedom  of  Information  monitoring  firm  such  as  FOI  Services,  lo- 
cated across  the  street  from  FDA  in  Rockville,  MD.  As  mentioned 
before,  there  are  many  similar  firms  servicing  people  at  other 
agencies  and  businesses. 

FOI  Services  will,  within  10  days  after  FDA  has  received  a  FOI  A 
request  for  records  submitted  to  FDA  by  one  of  its  subscribing  com- 
panies, notify  the  company  who  the  requester  is  and  what  he  or 
she  is  seeking.  This  private  sector  mechanism,  which  costs  sub- 
scribers only  $360  a  year,  gives  concerned  submitters  all  the  notice 
and  opportunity  to  comment  that  they  would  receive  under  S.  774, 
and  it  is  done  at  the  company's  expense,  not  the  taxpayer's. 

These  practical  problems  and  solutions  indicate  that  the  subcom- 
mittee should  carefully  analyze  the  burdens  and  costs  which  the 
procedures  in  S.  774  would  place  on  Federal  agencies,  as  well  as 
the  ways  that  these  procedures  would  limit  effective  use  of  FOIA. 

If  legislation  is  adopted,  it  should  be  no  more  extensive  than  al- 
lowing material  to  be  tagged  as  "confidential"  upon  submission 
and  requiring  agencies  to  consult  with  submitters  only  when  there 
is  a  close  call  as  to  whether  information  should  be  disclosed. 

Mr.  Hitchcock  will  now  discuss  some  of  the  other  key  features  of 
the  bill. 

STATEMENT  OF  CORNISH  F.  HITCHCOCK,  PUBLIC  CITIZEN 

LITIGATION  GROUP 

Mr.  Hitchcock.  Thank  you,  Mr.  Chairman. 

In  view  of  the  hour,  I  would  not  propose  going  through  any  of 
the  other  provisions  of  S.  774  in  any  detail,  but  I  would  like  to 
make  some  comments  on  the  general  provisions  in  the  prepared 
statement  and  or  what  this  bill  does  and  what  it  does  not  do. 

First  of  all,  the  bill  would  for  no  good  reason  dry  up  a  lot  of  in- 
formation. A  good  example  is  the  change  in  exemption  6,  which  ex- 
pands the  personal  privacy  exemption. 

Nowhere  in  the  pages  in  the  Senate  report  or  floor  statements  is 
there  any  indication  what  cases  they  want  to  overrule,  exactly 
what  information  they  want  to  prevent  from  being  disclosed  that  is 
now  disclosed.  That  provision  would  just  mean  years  of  litigation 
on  that  issue. 

Secondly,  from  a  procedural  standpoint,  the  bill  makes  a  number 
of  changes  that  are  designed  to  make  it  harder  for  people  to  use 
the  statute.  For  example,  instead  of  any  person  being  able  to  make 
a  request,  only  "United  States  persons"  can  make  a  request.  Also 
there  are  a  number  of  restrictions  that  are  designed  to  limit  use  of 
FOIA  when  a  person  is  in  litigation  with  an  agency. 

Third,  the  bill  attacks  a  lot  of  non-problems  and  when  it  attacks 
what  are  real  problems,  it  does  so  in  a  one-step  forward  and  one- 
step  back  manner.  The  example  of  a  good  non-problem  covered  by 
S.  774  is  the  provision  that  an  agency  is  not  allowed  to  disclose  in- 
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formation  if  it  could  be  used  for  commercial  solicitation.  Well, 
there  has  been  case  law  on  that  issue  since  1974,  that  kind  of  stuff 
is  not  coming  out  under  the  current  interpretation,  but  that  is  the 
kind  of  a  nonproblem  that  the  bill  deals  with. 

As  for  some  of  the  real  problems,  such  as  fee  waivers,  the  bill 
will  allow  agencies  to  recover  processing  costs,  but  it  does  not  im- 
prove the  substantive  fee  waiver  standard  that  the  current  Admin- 
istration has  interpreted  in  a  manner  to  make  it  more  difficult  for 
requesters  to  use  the  statute. 

As  for  Exemption  3  statutes,  the  bill  locks  the  barn  door  once  an 
exemption  3  statute  has  been  put  in  place  and  the  agency  has  been 
told  "Don't  disclose  this  type  of  information."  The  bill  does  howev- 
er make  it  easier  for  agencies  or  the  public  or  the  Congress  to  find 
out  about  these  statutes  before  they  are  enacted. 

In  short,  the  Senate  bill  does  a  fairly  poor  job  in  tackling  the 
issues  it  does  address,  and  it  totally  fails  to  tackle  other  problems 
that  ought  to  be  included  in  a  bill  that  can  honestly  be  titled  a 
Freedom  of  Information  Reform  Act. 

For  example,  some  of  the  exceptions  could  be  pruned  back  a 
little.  Exemption  1  has  been  used  to  classify  a  number  of  docu- 
ments. Exemption  8,  which  deals  with  bank  examiners'  reports,  has 
been  broadly  construed.  The  sanctions  provision  for  arbitrary  with- 
holdings has  not  worked  terribly  well,  and  also  agencies  have  been 
able  to  get  around  FOIA  if  their  records  are  sealed  in  court  cases 
which  arise  under  statutes  other  than  FOIA. 

In  short,  the  bill  creates  more  problems  than  it  solves  and  as  Ms. 
Claybrook  indicated  in  her  remarks,  if  the  committee  is  going  to 
push  ahead  with  the  legislation,  we  would  encourage  you  to  start 
fresh  instead  of  marking  up  this  bill. 

Thank  you. 

[The  prepared  statement  of  Ms.  Claybrook  follows:] 
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STATEMENT  OF  JOAN  CLAYBROOK, 
PRESIDENT,  PUBLIC  CITIZEN 

accompanied  by 
Sidney  M.  Wolfe,  M.D.,  Director 
Public  Citizen  Health  Research  Group 
and 
Cornish  F.  Hitchcock,  Attorney 
Public  Citizen  Litigation  Group 

before  the 
Subcommittee  on  Government  Information, 
Justice  and  Agriculture 
Committee  on  Government  Operations 
U.S.. House  of  Representatives 

Washington,  D.C. 
May  30,  1984 

Mr.  Chairman,  Members  of  the  Subcommittee: 

On  behalf  of  Public  Citizen,  I  appreciate  the  invitation 
to  testify  this  afternoon  on  S.  774,  which  would  amend  the 
Freedom  of  Information  Act  (FOIA).  At  Public  Citizen  we 
have  found  the  FOIA  to  be  the  single  most  effective  tool  for 
holding  government  agencies  accountable  to  the  people.  We 
use  the  Act  almost  daily  to  monitor  the  performance  of  these 
agencies  and  the  industries  they  are  supposed  to  regulate. 
In  addition  we  have  over  the  years  represented  a  number  of 
citizen  groups,  journalists,  and  others  who  use  the  FOIA  in 
order  to  disclose  government  waste  and  inefficiency,  or  to 
keep  the  public  informed  on  crucial  health  and  safety  matters 
and  other  issues. 

I  should  add  that  as  the  former  head  of  a  federal  agency, 
the  National  Highway  Traffic  Safety  Administration,  I  know 
first-hand  that  the  FOIA  is  vital  to  informed  and  intelligent 
decision  making.   Through  the  FOIA,  the  public  and  press  are 
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able  to  assemble  data  demonstrating  the  need  for  regulatory 
or  enforcement  actions  that  otherwise  might  not  be  taken.  In 
addition,  business  and  industry  groups  have  used  and  benefit- 
ted from  the  statute,  consistent  with  the  Congressional  goal 
that  non-exempt  records  should  be  available  to  any  requester 
regardless  of  who  the  requester  is  and  the  purpose  of  the 
request. 

I  am  submitting  for  the  record  a  list  of  some  of  the 
ways  that  Public  Citizen  has  used  the  FOIA  recently,  as  well 
as  some  of  the  information  that  we  have  helped  journalists 
and  citizens  obtain  under  the  Act.  I  think  these  examples 
demonstrate  that  the  FOIA  works  and  that  no  major  rewrite  is 
needed.  I  also  think  that  the  FOIA  is  a  bargain,  considering 
the  valuable  information  that  is  disclosed  because  of  it. 
Some  of  the  FOIA's  critics  charge  that  the  FOIA  costs  too 
much,  and  former  Assistant  Attorney  General  Jonathan  Rose 
stated  in  1981  that  the  Act  was  "vastly  overrated."  The 
Justice  Department's  latest  estimate  of  FOIA's  cost  to  the 
government  was  $60  million  annually,  although  there  is  no 
hard  evidence  for  that  figure.  Even  assuming  that  it  is  a 
reasonable  approximation,  however,  the  total  cost  of  FOIA 
contrasts  favorably  with  the  $104.3  million  being  spent  on 
military  bands  in  the  current  fiscal  year. 

People  are  using  the  Act  in  the  manner  that  Congress 
intended,  and  any  legislative  changes  should  move  towards 
more  disclosure  and  towards  making  it  easier  for  people  to 
use  the  Act  without  a  lot  of  red  tape.    Unfortunately, 
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S.  774  moves  in  the  opposite  direction.  The  bill  makes  some 
40  changes  in  the  existing  law,  and  while  some  of  these 
changes  are  unobjectionable,  a  number  of  them  would  unwisely 
limit  disclosure  of  records  that  must  now  be  disclosed.  In 
addition,  the  bill  would  make  the  FOIA  more  difficult  for 
citizens  to  use.  Finally,  a  number  of  provisions  are  so 
vague  that  they  would  only  stir  up  litigation  on  issues  which 
are  now  well  settled.  In  light  of  these  problems,  we  urge 
you  to  give  careful  consideration  to  the  changes  that  S.  774 
would  make  in  current  law.  If  you  decide  to  enact  legisla- 
tion, we  would  urge  you  to  start  afresh  rather  than  simply 
marking  up  S.  774,  which  is  seriously  flawed. 

Business  Confidentiality  Procedures.  I  would  like  to 
focus  on  the  procedures  proposed  in  section  4  of  S.  774  for 
handling  records  submitted  to  agencies  by  private  companies. 
We  are  concerned  that  these  proposals  will  needlessly  reduce 
disclosure  of  important  documents,  as  well  as  add  new  layers 
of  administrative  review  that  are  not  justified.  The  pro- 
ponents of  these  amendments  have  not  convincingly  shown  why 
these  amendments  and  the  drastic  paperwork  requirements  they 
would  impose  are  warranted.  Certainly,  they  are  not  justi- 
fied in  terms  of  the  delay  and  costs  they  would  occasion. 
Moreover,  we  do  not  believe  that  the  business  community, 
which  strongly  supports  these  changes,  has  provided  a  solid 
basis  for  legislating  elaborate  "notice  and  objection"  pro- 
cedures across  the  board  for  all  federal  agencies. 

At  the  outset,  I  want  to  emphasize  our  opposition  to 
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any  change  in  the  language  of  Exemption  4  to  the  FOIA  (5 
U.S.C.  §  552(b)(4)),  which  allows  agencies  to  withhold  "trade 
secrets  and  commercial  or  financial  information  obtained  from 
a  person  and  privileged  or  confidential."  Exemption  4  has 
been  construed  to  protect  a  wide  variety  of  corporate  records 
—  data  on  company  assets,  profit  margins,  sales  figures, 
market  shares,  labor  costs,  customer  lists,  and  government 
contract  data,  to  name  just  a  few  categories. 

We  have  yet  to  see  a  cogent  argument  that  Exemption  4 
should  be  amended  in  order  to  permit  the  withholding  of 
records  which  must  now  be  made  public,  and  it  appears  that 
the  business  community  is  no  longer  seel^ing  a  rewrite  of  this 
Exemption.  Nor  are  we  convinced  that  those  rare,  acciden- 
tal releases  of  information,  while  regrettable,  cause  such 
severe  consequences  that  major  changes  in  present  law  are 
justified.  This  view  was  confirmed  in  a  1981  study  performed 
for  the  Administrative  Conference,  which  concluded  that  "not- 
withstanding the  vocif erousness  of  the  criticism  of  the  FOIA 
by  representatives  of  business,  there  are  to  be  found  in  the 
public  record  very  few  documented  instances  of  the  improper 
disclosure  of  competitively  significant  information  as  a 
result  of  the  operation  of  the  Act."  R.  Stevenson,  Protect- 
ing Business  Secrets  under  the  Freedom  of  Information  Act; 
Managing  Exemption  4,  at  p.  25.  I  think  a  principal  reason 
for  this  is  the  natural  bureaucratic  pre-d i spos i t ion  to 
withhold  records  if  there  is  any  doubt  whatsoever  that  they 
must  be  made  public.   This  caution  is  perhaps  re-enforced  by 
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the  Trade  Secrets  Act  (18  U.S.C.  §  1905),  which  sets  criminal 
penalties  for  agency  personnel  who  disclose  "trade  secrets." 

Having  said  that,  let  me  turn  now  to  the  proposals  in 
S.  774  for  handling  records  that  companies  claim  can  be  with- 
held under  Exemption  4.  Section  4  of  S.  774  requires  agen- 
cies to  issue  rules  which  tell  companies  how  they  can  "tag" 
all  records  they  submit  to  an  agency  to  indicate  the  ones 
they  think  constitute  Exemption  4  material.  In  addition, 
agencies  must,  within  ten  working  days,  notify  the  submitter 
when  an  FOIA  request  for  such  tagged  materials  has  been  re- 
ceived and  give  the  submitter  ten  more  working  days  to  file 
written  objections.  The  submitter  must  also  be  notified  when 
the  agency  decides  to  release  the  records.  If  the  agency 
decides  to  release  records  over  a  submitter's  objections,  it 
must  wait  another  ten  working  days  before  doing  so,  to  give 
the  submitter  time  to  get  a  court  order  blocking  release. 

We  recognize  that  several  agencies  have  already  adopted 
similar  procedures  on  their  own,  but  that  does  not  mean  that 
legislating  full  blown  "notice  and  objection"  procedures  is 
appropriate  for  each  and  every  federal  agency.  If  anything, 
our  experience  with  these  types  of  procedures  suggests  that 
they  only  serve  to  frustrate  and  delay  prompt  release  of 
records,  often  for  no  good  reason. 

Many  submitters,  when  notified  of  an  FOIA  request  for 
some  of  their  records,  are  adept  at  bombarding  the  agency 
with  reams  of  paper,  all  purporting  to  show  how  disclosure 
will  drive  the  company  into  financial  ruin.   Of  course,  it 
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takes  a  while  for  the  agency  to  wade  through  all  this  data, 
usually  weeks  or  months,  depending  on  the  agency's  backlog. 
If  agency  officials  write  or  phone  the  submitter,  question- 
ing certain  facts  or  arguments,  that  yields  only  more  paper, 
purporting  to  show  in  even  more  detail  why  disclosure  would 
send  shock  tremors  through  Wall  Street.  With  the  specter  of 
judicial  review  hanging  over  their  heads,  more  weeks  go  by, 
as  agency  officials  try  to  make  sure  that  they  address  the 
arguments  that  are  made,  no  matter  how  unsubstantiated. 

Meanwhile,  what  of  the  requester?  Unless  requesters  are 
savvy  Washington  lawyers  --  and  most  are  not  --  they  may  as- 
sume that  "these  things  take  time"  or  that  the  agency  staff, 
who  sound  sympathetic  over  the  phone,  are  doing  the  best  they 
can.  As  a  result,  requesters  are  often  lulled  into  a  false 
sense  of  security  from  which  they  are  rudely  awakened  months 
later  when  the  submitter  rushes  into  court  for  an  injunction. 

Let  me  give  you  one  example.  Last  year  we  were  con- 
tacted by  a  magazine  writer  in  Miami  who  was  writing  a  story 
about  a  major  manufacturing  company  in  West  Palm  Beach,  Flo- 
rida. As  part  of  her  story,  she  filed  an  FOIA  request  for 
reports  which  the  company  had  turned  over  to  the  National  In- 
stitute on  Occupational  Safety  and  Health  (NIOSH)  about  wor- 
ker exposure  to  potentially  toxic  chemicals.  Her  request  was 
filed  in  October  1982,  and  NIOSH  spent  the  next  ten  months 
quibbling  with  company  officials,  all  the  while  telling  her 
that  they  were  working  on  the  request  and  to  be  patient. 
(Interestingly  enough,  the  company  did  not  claim  that  the 
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records  were  commercially  sensitive,  only  that  it  would  not 
be  so  cooperative  with  NIOSH  inspectors  next  time  around.) 

In  August  1983,  NIOSH  finally  decided  to  give  her  the 
records,  but  it  held  off  releasing  them  for  ten  days.  The 
company  immediately  filed  suit,  and  a  judge  in  Fort  Lauder- 
dale temporarily  enjoined  disclosure,  but  then  transferred 
the  case  to  the  federal  court  in  Wilmington,  Delaware,  home 
of  the  company's  corporate  parent.  By  the  time  one  of  our 
our  lawyers  could  intervene  in  the  case  for  her,  her  deadline 
was  fast  approaching.  When  the  judge  in  Wilmington  extended 
the  injunction,  in  order  to  have  enough  time  to  rule  on  dis- 
positive motions,  her  story  had  to  go  to  press  without  this 
key  information.  After  the  magazine  appeared,  the  company 
announced  it  was  dropping  its  suit  and  would  allow  the  docu- 
ments to  be  released.  In  effect,  the  submitter  was  able  to 
use  these  procedures  to  delay  the  release  records  by  more 
than  a  year,  frustrating  a  journalist's  sincere  and  worth- 
while effort  to  use  the  FOIA  in  the  manner  it  was  intended, 
even  though  the  records  had  no  commercial  value, 

I  wish  this  story  were  the  exception,  but  I  am  afraid 
it  is  not.  Adopting  notice  and  objection  procedures  for 
every  agency  would  make  things  worse.  As  anyone  who  has 
worked  in  the  Executive  Branch  and  who  has  handled  industry 
records  can  tell  you,  there  is  already  a  great  propensity  by 
submitters  to  label  everything  "confidential,"  as  well  as  a 
natural  reluctance  by  agency  officials  whenever  they  must 
decide  whether  to  disclose  something  that  might  be  commer- 
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cially  sensitive.  Enacting  S.  774  would  only  embolden  sub- 
mitters to  make  more  specious  claims  of  confidentiality,  in 
an  effort  to  throw  sand  in  the  gears.  Unless  Congress  is 
willing  to  appropriate  more  money  for  all  the  new  staff  that 
will  be  needed  to  process  this  additional  paperwork  on  a 
timely  basis,  the  whole  process  of  handling  FOIA  requests  may 
come  to  a  grinding  halt. 

My  own  experience  at  NHTSA  suggests  that  more  elaborate 
procedures  are  unnecessary  because  agency  officials  have  the 
judgment  to  distinguish  between  records  that  really  are  con- 
fidential and  could  cause  competitive  harm,  as  opposed  to 
those  which  are  not  as  sensitive,  but  which  the  company 
wants  to  keep  secret  for  some  other  reason.  I  disagree  with 
what  seems  to  be  the  underlying  premise  of  the  notice  and 
objection  provisions,  namely,  that  federal  officials  are  not 
competent  to  distinguish  between  confidential  and  nonconfi- 
dential information.  After  all.  Congress  has  entrusted  fed- 
eral officials  with  distinguishing  between  safe  and  unsafe 
drugs,  with  running  the  air  traffic  control  system  and  with, 
operating  nuclear  weapons,  to  name  but  a  few  functions  of 
government.  Surely,  they  are  competent  to  make  at  least  an 
initial  judgment  as  to  the  commercial  sensitivity  of  records. 

While  we  therefore  oppose  the  proposals  contained  in 
section  4  of  S.  774,  we  believe  there  are  several  features 
which  would  accommodate  any  legitimate  concerns  of  corporate 
submitters  while  at  the  same  time  allowing  agencies  to  pro- 
cess FOIA  requests  in  a  timely  manner. 
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We  understand  that  agencies  and  corporate  submitters 
might  want  to  consult  with  each  other  when  the  agency  is 
uncertain  whether  a  document  does  qualify  for  withholding 
under  Exemption  4,  as  well  as  those  circumstances  when  the 
decision  to  release  is  a  close  call.  We  believe  that  an 
appropriate  procedure  is  the  one  already  used  by  the  Food 
and  Drug  Administration.  Its  FOIA  regulations  authorize  the 
FDA,  in  circumstances  where  the  confidentiality  of  data  is 
uncertain,  to  consult  with  the  submitter  (21  C.F.R.  §  20.45). 
If  the  FDA  subsequently  rejects  the  submitter's  claim  of 
secrecy,  the  submitter  is  given  five  days  to  file  a  suit  to 
block  release  (21  C.F.R.  §  20.46). 

Similarly,  since  companies  are  prone  to  overuse  their 
"confidential"  stamp  on  documents,  they  should  be  authorized 
to  do  so  only  if  their  claims  are  accompanied  by  a  sworn 
certificate  from  an  officer  of  the  company  verifying  that  the 
information  is  in  fact  competitively  sensitive  and  has  not 
been  disclosed  outside  the  company.  NHTSA  has  adopted  such  a 
procedure  (49  C.F.R.  §  512.4(e)),  and  I  think  that  it  has 
helped  reduce  the  number  of  untenable  confidentiality  claims. 

I  would  like  to  ask  Dr.  Wolfe  to  comment  briefly  on  the 
impact  that  S.  774  would  have  on  the  administration  of  the 
FOIA  at  FDA,  in  order  to  give  the  Subcommittee  a  concrete 
idea  of  what  this  provision  would  mean. 

The  Experience  at  FDA.  In  discussing  our  strong  objec- 
tions to  the  notice  and  objection  provisions  of  S.  774,  it  is 
important  to  focus  on  what  goal  the  provisions  are  supposed 
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to  serve  and  how  they  would  affect  FDA's  administration  of 
the  FOIA. 

One  purpose  of  the  provisions  is  said  to  be  fairness  to 
submitters,  so  that  damaging  releases  of  sensitive  informa- 
tion are  not  inadvertently  made.  Although  this  might  be  a 
legitimate  purpose  if  there  were  evidence  that  there  is  a 
real  problem,  the  facts  are  otherwise.  According  to  the  May 
1983  report  to  this  Subcommittee  by  then-Commissioner  Arthur 
Hull  Hayes,  the  FDA  processed  over  70,000  FOIA  requests  over 
a  recent  two  year  period,  yet  only  nine  complaints  about 
erroneous  releases  of  records  were  raised  with  the  FDA's  FOIA 
staff  director.  While  we  do  not  condone  such  mistakes,  I 
would  suggest  that  they  are  going  to  happen  no  matter  how 
careful  an  agency  is,  and  even  if  the  notice  and  objection 
procedures  were  ruthlessly  enforced. 

Moreover,  in  order  to  improve  the  current  1  in  8000 
error  rate  could  mean  high  personnel  costs,  enormous  new  de- 
lays in  processing  FOIA  requests,  the  loss  of  valuable  in- 
formation now  made  available  to  the  public,  and  the  undermin- 
ing of  the  whole  purpose  of  the  Act  through  bureaucratic 
strangulation.  The  FDA  report  confirmed  that  notice  and 
objection  procedures  "would  probably  restrict  the  overall 
release  of  information  as  well." 

Let  me  give  you  a  specific  example  of  how  this  proposal 
could  adversely  affect  the  public.  Using  the  FOIA,  Public 
Citizen  Health  Research  Group  was  able  to  obtain  prompt 
disclosure  of  adverse  reaction  data  on  Oraflex  --  a  drug 
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approved  for  treatment  of  arthritis.  We  petitioned  the  FDA 
to  take  emergency  action  against  Oraflex,  because  the  data 
showed  the  drug  to  be  linked  with  severe  liver  damage,  in- 
cluding dozens  of  deaths,  and  we  also  took  steps  to  publicize 
the  hazards  of  Oraflex  to  users. 

Oraflex  was  finally  removed  from  the  market  in  August 
1982,  amidst  allegations  that  FDA  had  rushed  through  the 
approval.  If  the  provisions  in  S.  774  had  been  in  effect  at 
that  time,  we  never  would  have  been  able  to  obtain  this  data, 
nor  could  we  have  worked  to  alert  the  public  to  the  hazards 
of  this  drug.  Eli  Lilly  &  Co.,  the  manufacturer,  had  marked 
this  adverse  reaction  data  as  "Trade  Secret/Confidential" 
when  the  records  were  sent  to  the  FDA,  even  though  this  sort 
of  information  has  absolutely  no  competitive  value.  (A  copy 
of  Lilly's  confidentiality  claim  is  attached  as  a  exhibit). 
There  is  no  basis  for  allowing  a  company  to  hold  up  the 
agency's  disclosure  of  information  of  tremendous  --  and  in 
this  case  life-saving  —  value  to  the  public,  while  FDA  and 
the  company  spend  months  squabbling  over  whether  the  data 
really  is  commercially  sensitive. 

Ms.  Claybrook  spoke  a  minute  ago  about  how  companies  can 
abuse  the  confidentiality  claim  in  submitting  records  to  an 
agency.  Let  me  give  you  an  illustration.  I  have  attached  as 
an  exhibit  a  routine  Summary  Basis  of  Approval,  issued  by  the 
FDA  for  a  type  of  sterile  water  (for  irrigation  of  wounds) 
manufactured  by  Cutter  Laboratories.  The  final  approval 
labelling  is  stamped  "confidential,"  even  though  this  label- 
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ing  must  appear  on  all  containers. 

Apart  from  fewer  disclosures,  the  notice  and  objection 
procedures  would  impose  a  significant  burden  on  the  FDA's 
ability  to  do  its  job.  The  May  198i  study  estimated  that 
FDA  would  have  to  notify  submitters  on  anywhere  from  7150  to 
17,000  FOIA  requests  annually.  The  procedures  would  double 
the  current  average  response  time,  and  they  would  require 
between  40  and  110  extra  person-years  of  time,  at  an  addi- 
tional estimated  cost  of  $1.5  to  $4  million  annually.  Re- 
quiring agency  officials  to  spend  time  wading  through  the 
paper  submitted  would  take  its  toll  on  the  agency's  effec- 
tiveness as  well.  FDA  concluded  that  " [cjonverting  program 
time  to  FOI  activities  would  hinder  drug  and  device  review 
as  well  as  other  programs,"  and  further,  that  the  procedures 
would  "hinder  the  Agency's  ability  to  perform  its  regulatory 
responsibilit  ies. " 

Another  reason  why  the  business  community  supports  these 
formalized  procedures  may  be  to  give  companies  advance  notice 
of  possible  product  liability  actions,  inquiries  by  competi- 
tors, and  possible  adverse  publicity  for  a  product.  If  that 
is  the  case,  the  legislation  is  a  very  expensive  way  of  pro- 
ducing information  which  any  company  can  now  gather  promptly 
and  on  a  routine  basis  from  a  Freedom  of  Information  monitor- 
ing firm  such  as  FOI  Services,  located  across  the  street  from 
FDA  in  Rockville,  Maryland.  FOI  Services  will,  within  ten 
days  after  FDA  has  received  a  FOIA  request  for  records  sub- 
mitted to  FDA  by  one  of  its  subscribing  companies,  notify 
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the  company  who  the  requester  is  and  what  he  or  she  is  seek- 
ing. This  private  sector  mechanism,  which  costs  subscribers 
only  $360  a  year,  gives  concerned  submitters  all  the  notice 
and  opportunity  to  comment  that  they  would  receive  under  S. 
774,  and  it  is  done  at  the  company's  expense,  not  the  tax- 
payer's. 

These  practical  problems  and  solutions  indicate  that  the 
Subcommittee  should  carefully  analyze  the  burdens  and  costs 
which  the  procedures  in  S.  774  would  place  on  federal  agen- 
cies, as  well  as  the  ways  that  these  procedures  would  limit 
effective  use  of  the  FOIA .  If  legislation  is  adopted,  it 
should  be  no  more  extensive  than  allowing  material  to  be 
tagged  as  confidential  upon  submission  and  requiring  agencies 
to  consult  with  submitters  only  when  there  is  a  close  call 
as  to  whether  information  should  be  disclosed. 

Mr.  Hitchcock  will  now  discuss  some  of  the  other  key 
features  of  the  bill. 

Fees  and  fee  waivers.  We  support  S.  774' s  objective  of 
allowing  agencies  to  recover  not  just  search  and  copying 
costs,  but  also  processing  costs  (i.e.,  for  time  spent  re- 
viewing documents  and  deleting  exempt  portions)  which  are 
involved  in  servicing  commercial  users  of  the  Act.  However, 
the  bill  is  deficient  because  it  fails  to  provide  a  mandatory 
fee  waiver  for  all  costs  involving  educational,  journalistic, 
non-commercial  research  or  public  interest  requests.  The 
bill  merely  contains  a  mandatory  waiver  of  processing  costs 
for  these  requesters,  and  it  makes  no  change  in  the  current 
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fee  waiver  standard  involving  search  and  copying  costs. 
The  current  fee  waiver  standard  allows  agencies  to 
waive  search  and  copying  fees  if  "furnishing  the  information 
can  be  considered  as  primariy  benefitting  the  general  pub- 
lic" (5  U.S.C.  §  552(a)(4)(A)).  A  1980  study  by  a  Senate 
Judiciary  Subcommittee  concluded  that  agencies  were  often 
too  restrictive  in  granting  fee  waivers  under  this  standard, 
and  unfortunately  things  have  gotten  worse  since  then. 
In  January  1983  Attorney  General  Smith  issued  new  guide- 
lines to  federal  agencies  telling  them  how  to  administer  fee 
waiver  requests.  These  guidelines  have  encouraged  agencies 
to  drag  their  feet  in  disclosing  records  and  waiving  fees, 
even  if  they  )cnow  the  requester  and  routinely  granted  waivers 
to  him  or  her  in  the  past.  What  is  most  offensive  about 
these  guidelines  is  that  they  focus  not  on  the  information, 
but  on  who  the  requester  are,  why  they  wants  it,  and  what 
they  propose  to  do  with  it.  In  effect,  agencies  are  being 
encouraged  to  ma)ce  value  judgments  about  whether  the  informa- 
tion one  is  seeking  is  really  something  that  the  public  ought 
to  care  about.  Giving  agencies  this  discretion  is  contrary 
to  the  FOIA ' s  goal  that  non-exempt  records  should  be  avail- 
able regardless  of  who  you  are  and  why  you  want  them. 

Let  me  illustrate  several  examples  where  fee  waivers 
were  denied  when  requesters  sought  records  of  the  sort  that 
Congress  presumably  intended  to  make  public: 

--  NBC  reporter  Carl  Stern  was  denied  a  fee  waiver  when 
he  sought  information  about  misuse  of  government 
funds  by  local  law  enforcement  programs. 
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--  A  Chicago  Tribune  reporter  was  denied  a  fee  waiver 
when  pursuing  a  story  about  FDA  enforcement  actions. 

--  The  Better  Government  Association  was  denied  a  fee 
waiver  when  it  sought  documents  about  the  Agriculture 
Department's  decision  to  buy  meat  for  the  school 
lunch  progrf  from  firms  cited  for  violating  the 
adulteration  provisions  of  the  Federal  Meat  Inspec- 
tion Act. 

--  BGA  was  also  denied  a  fee  waiver  request  for  docu- 
ments later  used  in  a  "60  Minutes"  story  about  waste 
in  a  Navy  procurement  contract. 

In  each  of  these  instances,  not  only  did  the  dispute 
over  fees  delay  release  of  the  records,  but  it  added  to  the 
cost  and  paperwork  of  processing  what  should  have  been  a  rou- 
tine request.  We  therefore  support  an  amendment  to  the  FOIA 
which  would  require  agencies  to  provide  information  without 
any  charge  when  it  is  being  requested  by  an  individual,  or  an 
educational,  or  non-commercial  scientific  institute  conduct- 
ing scholarly  or  scientific  research;  a  person  engaged  in  a 
journalistic  activity;  or  a  non-profit  group  intending  to 
make  the  information  publicly  available.  Such  a  mandatory 
disclosure  provision,  in  addition  to  the  current  discretion- 
ary fee  waiver  provision  for  other  requesters,  will  ensure 
that  Congress's  original  intent  is  accomplished. 

Judicial  review.  Section  5  of  S.  774  would  alter  the 
current  procedures  for  litigating  FOIA  cases  and  would  estab- 
llish  explicit  rules  for  "reverse"  cases  brought  by  a  submit- 
ter to  enjoin  disclosure.  Overall,  there  is  one  positive 
feature  of  the  bill,  namely  making  submitters  liable  for  at- 
torneys' fees  in  cases  where  they  seek  to  block  proper  dis- 
closure.  This  is  important  because  there  are  many  cases  in 
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which  once  the  agency  is  sued,  it  decides  not  to  object  to 
disclosure,  and  the  intervening  submitter  is  primarily  re- 
sponsible for  litigating  the  case  opposing  disclosure.  In  a 
number  of  instances,  the  company  will  drag  out  the  litiga- 
tion, only  to  give  up  the  records  just  prior  to  trial.  Under 
current  law,  the  requester  can  recover  fees  only  from  the 
agency,  even  though  the  submitter  is  primarly  responsible  for 
dragging  out  the  case.  This  reform  would  provide  an  incen- 
tive to  companies  not  to  intervene  in  cases  where  their  claim 
is  weak,  or  to  file  "reverse"  FOIA  suits  which  have  little 
chance  of  success. 

Apart  from  this  positive  provision,  S.  774  has  some  key 
weaknesses  in  this  area: 

(1)  It  lets  submitters  file  reverse  suits  and  litigate 
the  propriety  of  withholding  records  de  novo,  instead  of  on 
the  basis  of  the  record  before  the  agency.  Such  a  result  is 
contrary  to  the  pro-disclosure  thrust  of  the  Act,  and  be- 
sides, submitters  cannot  have  it  both  ways.  They  cannot 
claim  the  right  to  file  extensive  papers  before  the  agency 
pursuant  to  notice  and  objection  procedures  and  then  reserve 
the  right  also  to  litigate  the  matter  d^  novo  in  federal 
court.  In  reverse  suits,  the  submitter  should  be  entitled 
to  prevail  only  if  it  can  show  that  the  agency's  decision 
to  release  the  records  was  arbitrary  and  capricious,  based 
on  the  record  before  it. 

(2)  S.  774  simply  lets  requesters  intervene  in  reverse 
suits,  a  right  they  presently  have.   It  does  nothing  to  deal 
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with  the  very  real  problem  that  submitters  can  file  reverse 
suits  hundreds  if  not  thousands  of  miles  from  the  requesters 
home,  making  it  difficult  for  requesters  to  assert  their 
rights.  We  already  described  the  example  of  the  reporter  in 
Miami  who  wanted  records  about  a  Florida  firm,  but  had  to 
litigate  her  right  to  those  records  in  Wilmington,  Delaware. 
If  legislation  is  adopted  in  this  area,  we  recommend  requir- 
ing not  only  that  requesters  may  intervene  in  a  reverse  suit, 
but  that  they  be  able  to  transfer  the  suit  to  a  venue  where 
they  could  have  filed  under  the  FOIA  (i.e.  ,  the  requester's 
residence,  the  place  where  the  records  are  kept,  or  the 
District  of  Columbia).  Such  a  procedure  would  help  balance 
the  scales  between  wealthy,  forum-shopping  submitters  and 
less  affluent  requesters  who  cannot  afford  the  luxury  of 
litigating  far  from  where  they  live. 

(3)  We  question  the  wisdom  of  a  six  month  statute  of 
limitations.  This  is  no  statute  of  limitations  now,  and,  so 
far  as  we  can  tell,  this  situation  has  not  been  too  much  of 
a  hardship  on  the  agencies.  In  addition,  six  months  is  a 
short  period  of  time,  and  it  can  work  a  disadvantage  on  un- 
sophisticated requesters.  Finally,  the  provision  may  turn 
out  to  be  futile,  because  once  the  six  month  deadline  comes 
and  goes,  the  requester  can  presumably  start  the  clock  run- 
ning again  with  a  new  request.  For  these  reasons,  we  submit 
that  if  there  is  to  be  any  statute  of  limitations,  it  should 
be  longer  than  six  months,  and  it  should  be  inapplicable 
unless  the  agency  informs  the  requester  of  its  existence  in 
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any  letter  finally  denying  a  request  of  records. 

Public  records  requests.  Under  section  6  of  the  bill, 
agencies  would  not  be  required  to  mail  out  "newspaper  clip- 
pings, magazine  articles,  or  any  other  item  which  is  a  pub- 
lic record  or  otherwise  available  in  public  records,"  so  long 
as  it  tells  the  requester  where  the  record  can  be  located. 
Alternatively,  the  agency  must  charge  the  requester  for  cop- 
ies of  any  such  records  if  they  are  in  fact  mailed  out.  Here 
again,  not  everybody  lives  in  Washington,  and  not  everybody 
has  access  to,  say,  five  year  old  copies  of  The  New  York 
Times,  not  to  mention  more  obscure  publications.  In  addi- 
tion, the  agency  is  given  discretion  to  decide  for  itself 
what  is  a  "public  record,"  and  it  may  be  inclined  to  define 
that  term  broadly,  to  limit  people  trying  to  use  the  Act. 
The  provision  serves  no  useful  purpose  and  should  be  dropped. 

Personal  privacy.  Section  9  of  S.  774  would  totally  re- 
write Exemption  6,  which  is  designed  to  protect  personal  pri- 
vacy. Instead  of  letting  agencies  withhold  "personnel  and 
medical  files  and  similar  files,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted  invasion  of  personal 
privacy,"  the  bill  would  allow  agencies  to  withhold  "records 
or  information  concerning  individuals,  including  compilations 
or  lists  of  names  and  addresses  that  could  be  used  for  soli- 
citation purposes."  No  valid  justification  has  been  offered 
for  these  changes,  and  they  create  a  number  of  problems. 

(1)  Perhaps  most  disturbing  is  the  fact  that  instead  of 
requiring  agencies  to  show  that  disclosure  "would"  lead  to  a 
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clearly  unwarranted  invasion  of  personal  privacy,  the  agency 
must  instead  show  that  disclosure  "could  reasonably  be  expec- 
ted to"  cause  this  injury.  Nowhere  in  the  Senate  Report  or 
the  floor  statements  is  there  any  cogent  explanation  of  what 
the  difference  between  these  two  standards  is  supposed  to  be, 
nor  is  there  any  indication  of  which  cases  construing  Exemp- 
tion 6  would  come  out  differently  under  this  new  standard. 
The  proposed  language  is  hopelessly  vague,  and  its  adoption 
will  only  lead  to  years  of  litigation  on  what  it  means. 

(2)  The  threshold  test  of  "personnel  and  medical  files 
and  similar  files"  is  amended  to  "records  or  information 
concerning  individuals."  However,  this  change  is  not  neces- 
sary, since  the  Supreme  Court  has  construed  the  present  lan- 
guage as  protecting  personal  information  about  people,  re- 
gardless of  what  the  kind  of  file  it  is  stored  in.  U.S. 
Department  of  State  v.  Washington  Post  Co.,  456  U.S.  595 
(1982).  Along  the  same  line,  current  law  also  allows  the 
withholding  of  names  and  addresses  if  they  would  be  used  for 
commercial  solicitation  purposes  a  manner  invading  personal 
privacy.  See  Wine  Hobby  USA  v.  IRS,  502  F.2d  133  (3d  Cir, 
1974).  Thus,  this  portion  of  the  amendment  to  Exemption  6 
is  unnecessary  as  well. 

Proper  requests.  While  the  FOIA  presently  lets  "any 
person"  made  an  FOIA  request,  S.  774  would  limit  that  right 
to  a  "United  States  person,"  which  is  defined  as  U.S.  citi- 
zens and  corporations,  lawful  resident  aliens  and  membership 
groups  which  are  primarily  composed  of  Americans  or  lawful 
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aliens.  Our  objection  here  is  largely  one  of  principle,  as 
adoption  of  this  amendment  would  signify  a  major  retreat 
from  the  traditional  and  sound  notion  that  the  exemptions 
should  govern  which  records  are  released,  regardless  of  who 
you  are  and  why  you  want  them. 

We  understand  that  this  provision  is  aimed  at  preventing 
hostile  powers  from  using  the  FOIA.  However,  we  suspect  that 
even  with  this  amendment,  foreign  intelligence  organizations 
will  be  able  to  find  some  means  of  using  the  FOIA  without 
detection,  assuming  of  course  that  this  is  how  they  gather 
intelligence  now.  The  real  losers  under  this  provision  will 
be  foreign  journalists  and  researchers  seeking  to  uncover 
records  which  may  make  a  valuable  contribution  either  to  his- 
tory or  current  policy  debates.  For  example,  the  amendment 
would  mean  that  a  Toronto  journalist  would  be  denied  access 
to  EPA  files  about  acid  rain  in  Canada  that  results  from 
sulfur  emissions  in  the  United  States.  Also,  aliens  seeking 
asylum  in  this  country  or  other  relief  from  the  Immigration 
and  Naturalization  Service  have  used  FOIA  to  help  prove  their 
cases,  and  administrative  law  judge  at  INS,  have  stayed  pro- 
ceedings until  the  alien's  FOIA  request  can  be  handled.  Fi- 
nally, from  an  administrative  standpoint,  the  amendment  would 
generate  paperwork  and  letterwr it ing  as  agencies  try  to  veri- 
fy whether  the  requester  is  or  is  not  a  "United  States  per- 
son" or  is  acting  on  behalf  of  some  foreign  entity.  The  bur- 
dens are  not  worth  whatever  questionable  gains  would  result 
from  adoption  of  this  amendment. 
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S.  774  also  would  let  the  Attorney  General  develop  rules 
to  prevent  felons  from  using  the  FOIA  if  denial  would  be  "ap- 
propriate in  the  interests  of  law  enforcement,  or  foreign 
relations  or  national  defense,  or  of  the  effficient  adminis- 
tration of  this  section,"  and  "not  in  derogation  of  the  pub- 
lic information  purposes  of  this  section."  There  are  several 
problems  with  this  provision.  First,  it  is  vague  and  gives 
the  Department  of  Justice  considerable  discretion  to  deny 
requests,  contrary  to  the  notion  that  withholding  should  be 
strictly  in  accordance  with  exemptions  enacted  by  Congress. 
Second,  it  is  not  clear  why  this  provision  is  needed,  since 
the  current  exemptions  provide  adequate  protections  for 
sensitive  law  enforcement  and  national  security  information. 
Third,  the  requester  may  be  seeking  records  for  a  legitimate 
purpose,  such  as  gathering  evidence  to  justify  a  grant  of 
parole  or  a  petition  for  habeas  corpus. 

FOIA  and  discovery.  We  also  object  to  the  portions  of 
section  13  of  S.  774  which  toll  the  time  for  responding  to 
FOIA  requests  when  the  requester  is  in  litigation  with  the 
agency  and  in  that  litigation  the  agency  "may  be  requested 
to  produce  the  records  sought."  The  bill  contains  two  other 
provisions  on  tolling:  the  records  sought  must  be  "related 
to  the  subject  matter"  of  the  litigation,  and  the  tolling 
ceases  when  the  litigation  is  "no  longer  pending."  Because 
this  provision  is  both  flawed  in  concept  and  in  operation, 
we  urge  the  Subcommittee  to  reject  it.  If  the  Subcommittee 
should  conclude  that  there  is  a  problem  which  needs  fixing. 
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however,  we  suggest  that  it  do  no  more  than  add  a  requirement 
that  persons  in  litigation  with  an  agency  notify  the  agency 
of  FOIA  requests  relating  to  the  subject  of  the  litigation. 

The  first  question  is  "what's  the  problem?"  The  Admin- 
istrative Conference  of  the  United  States  contracted  with 
Professor  Edward  A.  Tomlinson  of  the  University  of  Maryland 
Law  School  to  do  a  study  of  the  allegation  that  litigants 
have  been  doing  an  end-run  around  the  rules  of  discovery  by 
using  FOIA.  Professor  Tomlinson  made  a  detailed  examination, 
which  included  personal  interviews  with  numerous  personnel 
from  numerous  agencies,  including  the  Justice  Department,  and 
he  concluded  that  there  is  no  significant  problem.  The  only 
difficulty  that  he  encountered  was  a  lack  of  coordination  be- 
tween agency  officials  and  the  attorneys  representing  them  in 
court  litigation,  with  the  result  that  there  was  an  occasion- 
al duplication  document  search.  As  you  know,  agencies  are 
generally  represented  in  court  by  the  Justice  Department  and 
not  agency  attorneys.  Sometimes  this  causes  communications 
problems  between  Justice  and  the  litigant  agency.  In  Profes- 
sor Tomlinson's  view,  the  problem  could  be  cured  by  requiring 
the  FOIA  requester  to  notify  opposing  counsel  in  the  litiga- 
tion that  an  FOIA  request  had  been  made. 

Despite  this  recommendation,  the  Administrative  Confer- 
ence committee  to  which  Professor  Tomlinson  reported  voted 
to  support  the  basic  position  in  S.  774,  with  certain  modifi- 
cations. However,  that  recommendation  was  rejected  by  the 
full  Conference,  which  voted  to  recommend  simply  the  notice 
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requirement  just  described.  See  ACUS  Recommendation  83-4,  a 
copy  of  which  is  attached. 

The  committee  of  the  Administrative  Conference  that  con- 
sidered the  matter  recognized  the  weaknesses  in  S.  774  and 
tried  to  remedy  them,  but  the  Conference  as  a  whole  recog- 
nized that  the  fault  was  not  in  the  drafting,  but  in  the 
tolling  concept  itself.  The  problem  is  that  automatic  toll- 
ing for  all  requests  made  by  a  person,  regardless  of  subject 
matter,  makes  no  sense  because  it  is  too  broad  for  the  sup- 
osed  problem  of  avoiding  duplication  and  end-runs  around 
agency  counsel.  However,  once  an  attempt  is  made  to  narrow 
this  tolling,  for  instance,  to  cover  only  items  obtainable  in 
discovery,  it  guarantees  litigation  over  whether  the  document 
is  obtainable  in  discovery  in  the  litigation  in  chief,  in 
which  case  it  cannot  be  obtained  under  the  FOIA. 

The  irony  of  such  litigation  would  be  that  in  this  sub- 
sidiary lawsuit,  the  Justice  Department  would  take  the  posi- 
tion that  the  material  is  discoverable  in  the  litigation  in 
chief  and  hence  is  not  available  under  the  FOIA,  whereas  the 
requester  would  probably  have  to  take  precisely  the  opposite 
tack.  Then,  of  course,  if  the  documents  are  made  available 
in  the  FOIA  case,  the  parties  would  take  precisely  the  oppo- 
site position  if  the  document  does  turn  out  to  have  a  bearing 
in  the  principal  litiation.  In  fact,  the  standard  in  S.  774 
creates  even  further  problems  because  it  exempts  records 
"which  are  not  related  to  the  subject  matter  of  such  pending 
proceedings"  which  is  a  different  standard  from  the  general 
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standard  of  relevance  in  Rule  26  of  the  Federal  Rules  of 
Civil  Procedure  and  the  comparable  administrative  agency 
tests  for  discovery.  There  is  clearly  no  need  for  Congress 
to  create  a  lawyer's  relief  act  such  as  this. 

The  test  proposed  in  S.  774  is  also  flawed  since  it  ap- 
plies to  all  records  that  "may  be  requested."  Like  Oliver 
Twist  in  the  famous  Dickens  novel,  parties  in  litigation  may 
always  make  requsts  for  documents,  but,  like  Oliver's  request 
for  seconds  at  the  orphanage,  asking  for  something  in  no  way 
assures  that  you  will  get  it.  Thus,  if  you  cannot  get  rec- 
ords through  discovery,  they  should  be  available  under  the 
FOIA,  subject  to  the  limitations  Congress  has  provided  in  the 
nine  exemptions.  This  distinction  is  less  important  in  dis- 
trict court  litigation,  where  there  is  generally  not  a  signi- 
ficant variance  between  an  FOIA  result  and  a  discovery  re- 
suit.  The  same  cannot  be  said,  however,  of  agency  proceed- 
ings and  litigation  in  federal  appeals  courts,  where  discov-, 
ery  rights  are  extremely  limited,   if  available  at  all. 

There  is  also  no  policy  reason  why  FOIA  requesters 
should  stand  on  a  different  footing  because  they  are  engaged 
in  litigation  with  an  agency  than  they  would  be  if  they  were 
ordinary  citizens  making  the  same  request.  Indeed,  this  sug- 
gests another  irony  in  the  provision.  Under  the  old  Adminis- 
trative Procedure  Act,  a  person  had  to  show  good  cause  for 
obtaining  access  to  government  records,  a  provision  which  the 
"any  person"  language  of  the  FOIA  repealed.  If  this  portion 
of  S.  774  were  enacted,  it  would  reverse  the  former  rule  and 
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make  it  harder  to  get  documents  when  you  really  needed  them. 
It  is  difficult  to  see  how  such  a  rule  advances  the  concept 
of  open  government,  the  central  aim  of  the  FOIA. 

S.  774's  attempt  to  put  temporal  limitations  on  the 
tolling  also  fails,  even  in  terms  of  its  own  stated  purposes. 
First,  the  "no  longer  pending"  standard  requires  too  long  a 
wait,  since  the  cut-off  should  be  after  discovery  has  been 
closed  at  the  latest,  whereas  S.  774  would  even  allow  an 
agency  to  invoke  it  while  the  case  is  on  appeal  or  pending 
before  the  U.S.  Supreme  Court.  Second,  the  tolling  only  ap- 
plies to  pending  litigation.  Therefore,  nothing  in  the  pre- 
litigation  stage  would  be  affected,  and  in  the  criminal  law 
area  the  FOIA  has  been  often  involved  before  a  defendant  is 
formally  charged.  I  would  note  in  passing  that  it  is  now 
clear  that  there  are  no  longer  very  many  FOIA  requests  by 
targets  of  criminal  investigations,  largely  because  Exemption 
7(A)  denies  access  to  materials  that  would  interfere  with  law 
enforcement  efforts,  thus  exempting  anything  that  a  potential 
defendant  would  want  to  see. 

The  only  thing  certain  that  would  flow  from  enactment  of 
this  tolling  provision  is  more  litigation,  not  over  the  right 
to  the  records  themselves,  but  over  the  right  of  the  agency 
to  refuse  to  process  the  request.  The  proponents  of  this 
change  were  unable  to  convince  the  Administrative  Conference, 
which  is  largely  composed  of  Administat ion  officials  and 
supporters  of  the  Administration.  We  suggest  that  the  Com- 
mittee and  the  Congress  should  reject  the  proposal  also. 
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Exemption  3  statutes.  Exemption  3  allows  agencies  to 
withhold  information  "specifically  exempted  from  disclosure 
by  statute,"  provided  certain  statutory  criteria  are  met. 
Over  the  years,  this  Exemption  has  become  a  major  loophole 
in  the  Act,  as  interest  groups  have  succeeded  in  persuading 
Congress  to  enact  various  laws  specifying  that  certain  docu- 
ments shall  not  be  publicly  released.  Often,  these  bills  are 
attached  as  riders  to  authorization  or  appropriations  bill, 
without  any  notice  to  the  public  or  opportunity  to  inform 
Congress  about  whether  these  riders  are  a  good  idea  or  not. 
Furthermore,  there  does  not  appear  to  be  any  comprehensive 
list  of  these  Exemption  3  statutes,  although  we  understand 
that,  at  last  count,  the  Justice  Department  had  identified 
150  such  statutes. 

Thus,  we  endorse  the  approach  in  section  17  of  S.  774, 
which  would  require  agencies  to  publish  their  Exemption  3 
statutes  in  the  Federal  Register  within  nine  months  after 
enactment  of  the  bill,  and  which  would  prohibit  agencies 
from  invoking  Exemption  3  as  to  any  statute  not  contained  on 
the  list.  Such  a  requirement  would  also  alert  Congress  to 
unjustified  or  unintentional  Exemption  3  claims,  allowing  it 
to  take  corrective  action. 

We  believe  that  the  Committee  should  go  further  in  this 
area,  however,  because  S.  774  only  attacks  the  problem  after 
a  new  law  permitting  records  to  be  withheld  under  Exemption 
3  has  been  enacted.  By  then  it  is  too  late  to  do  much  about 
the  situation.   That  is  why  this  provision  should  be  streng- 
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thened  to  require  that  any  legislation  containing  a  provision 
that  would  deny  public  access  to  agency  records  should  be 
jointly  referred  to  this  Committee  and  the  Senate  Judiciary 
Committee  prior  to  floor  consideration.  This  is,  of  course, 
being  done  now  with  respect  to  the  Intelligence  Committee's 
bill  involving  the  Central  Intelligence  Agency's  files,  but 
it  should  happen  as  a  matter  of  course  when  other  committees 
include  riders  which  shut  off  access  under  FOIA. 

FOIA  improvements.  While  S.  774  contains  a  number  of 
provisions  that  would  be  a  step  backwards,  it  fails  to  make 
a  number  of  changes  that  would  represent  improvements  over 
current  law.  In  particular,  some  of  the  current  exemptions 
could  be  narrowed.  Exemption  1,  for  instance,  could  be 
amended  to  spell  out  more  specifically  the  criteria  to  be 
used  when  documents  are  classified  for  national  security  rea- 
sons. Such  a  step  would  be  important,  particularly  in  light 
of  President  Reagan's  April  1982  decision  to  give  the  bu- 
reaucracy more  leeway  to  classify  records  (Executive  Order 
12356).  Also,  Exemption  8  is  unduly  broad,  as  it  allows 
banking  agencies  to  withhold  records  gathered  by  bank  exa- 
miners. The  purpose  of  the  Exemption  was  to  prevent  the 
disclosure  of  information  that  would  reflect  on  the  finan- 
cial safety  and  soundness  of  financial  institutions,  but  it 
is  written  so  broadly  that  it  prevents  disclosure  of  such 
information  as  whether  banks  are  discriminating  against 
women  and  minorities  in  granting  loans,  how  well  a  bank  is 
complying  with  the  Truth  in  Lending  Act,  or  how  much  the  new 
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charges  being  levied  on  consumers  are  increasing  the  banks' 
income.  These  types  of  information  could  be  safely  dis- 
closed without  injuring  the  financial  stability  of  the  in- 
dustry, and  it  should  be. 

Similarly,  Congress  should  tighten  the  current  sanctions 
provision  of  the  Act,  which  allows  a  court  to  refer  to  the 
Special  Counsel  at  the  Merit  Systems  Protection  Board  for 
possible  disciplinary  action  any  case  in  which  an  employee 
has  withheld  records  in  an  arbitrary  and  capricious  manner. 
The  only  catch  is  that  the  district  court  must  order  release 
of  the  documents  and  award  attorneys*  fees  before  an  employee 
is  potentially  liable  for  sanctions.  Thus,  the  agency  can 
stonewall  right  up  to  the  last  minute,  and  so  long  as  it  re- 
leases the  records  before  an  order  is  entered,  no  sanctions 
can  be  imposed.  In  order  to  achieve  the  goal  of  this  provi- 
sion —  reducing  incentives  for  arbitrary  withholding  —  it 
should  be  amended  so  that  sanctions  would  be  a  real  possibil- 
ity in  any  case  in  which  the  withholding  was  arbitrary  and 
capricious  and  in  which  the  requster  "substantially  pre- 
vails," which  is  the  standard  now  used  to  determine  if  attor- 
neys' fees  should  be  awarded. 

Another  problem  that  has  cropped  up  over  the  years  is 
the  fact  that  agencies  who  are  involved  in  non-FOIA  litiga- 
tion often  agree  to  a  seal  on  their  records  as  a  condition 
for  settling  a  case.  This  cuts  off  public  access  to  agency 
records  that  would  otherwise  be  available  to  the  public.  One 
case  we  handled  illustrates  this  problem.   We  represented  a 
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public  interest  group  trying  to  unseal  the  settlement  terms 
in  a  case  stemming  from  the  1974  collapse  of  the  Franklin 
Naional  Bank,  the  largest  bank  failure  in  U.S.  history.  The 
Federal  Deposit  Insurance  Corporation  was  appointed  receiver 
for  the  bank,  and  it  proceeded  to  sue  a  number  of  potentially 
responsible  parties.  One  of  the  key  cases  was  against  the 
bank's  auditors,  but  the  case  was  settled  prior  to  trial,  and 
the  FDIC  was  enjoined  from  disclosing  records  in  its  posses- 
sion about  the  settlement.  Our  efforts  to  unseal  were  unsuc- 
cessful, FDIC  V.  Ernst  &  Ernst,  677  F.2d  230  (2d  Cir.  1982), 
and  as  a  result,  the  public  has  no  idea  how  good  a  job  the 
FDIC  did  in  recouping  the  money  it  had  to  pay  out  to  insured 
depositors  —  precisely  the  sort  of  information  that  should 
be  made  public,  consistent  with  the  FOIA's  goal  of  increasing 
agency  accountability.  Similarly,  if  the  federal  court 
presiding  over  the  recemt  Agent  Orange  settlement  should  seal 
records  in  the  possession  of  the  Veterans  Administration  and 
the  Justice  Department  in  that  case,  the  net  effect  would  be 
to  deprive  Congress  of  information  that  could  be  useful  in 
considering  legislation  to  help  veterans  exposed  to  this 
defoliant,  not  to  mention  preventing  the  press  and  public 
from  learning  more  details  about  this  matter. 

Conclusion.  Our  testimony  has  attempted  to  focus  on 
what  we  see  as  the  principal  deficiences  in  S.  774  as  it 
passed  the  Senate,  and  we  have  tried  to  mention  some  areas 
where  further  reforms  would  be  in  order.  We  believe  that 
the  Act  as  written  works  and  that  any  legislation  should 
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strengthen  it,  not  weaken  it.  If  the  Subcommittee  is  inter- 
ested in  using  S.  774  as  a  mark-up  vehicle,  we  would  be  happy 
to  provide  detailed  remarks  on  other  provisions  we  have  not 
addressed  today  in  the  interests  of  time.  However,  we  be- 
lieve that  S.  774  is  so  flawed  that  any  amendments  should  be 
prepared  from  scratch. 

We  appreciate  the  opportunity  to  testify  on  this  legis- 
lation, and  we  are  prepared  to  help  the  Subcommittee  in  its 
deliberations.   Thank  you. 
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RECENT  EXAMPLES  OF  INFORMATION  DISCLOSED  UNDER  THE  FREEDOM  OF 
INFORMATION  ACT  IN  RESPONSE  TO  REQUESTS  BY  PUBLIC  CITIZEN  AND 
IN  CASES  IN  WHICH  PUBLIC  CITIZEN  HAS  REPRESENTED  REQUESTERS. 

—  Public  Citizen  Health  Research  Group  used  the  FOIA  to 
obtain  records  submitted  to  the  FDA  regarding  the  safety  and 
efficacy  of  Bendectin,  a  drug  prescribed  for  treatment  of 
severe  morning  sickness  in  women,  and  Actifed,  a  drug  used  for 
treating  colds  and  coughs.  Our  concern  was  that  these  drugs 
might  contain  unnecessary  and  possibly  dangerous  ingredients. 

—  We  represented  a  non-profit  reserach  group  in  a  suit 
which  disclosed  that  Director  of  Central  Intelligence  William 
J.  Casey  had  invested  in  companies  having  contracts  with  the 
CAIA  at  the  same  time  he  was  running  the  agency. 

--  Public  Citizen's  Litigation  Group  represented  two 
authors  who  used  the  FOIA  in  connection  with  books  they  have 
recently  published  on  various  aspects  of  U.S.  foreign  policy. 
We  represented  Raymond  Bonner  of  The  New  York  Times,  whose 
book  Weakness  and  Deceit  deals  with  El  Salvador,  and  we  also 
represented  Donald  Neff ,  author  of  Warriors  for  Jerusalem,  a 
history  of  the  six  day  Middle  East  war  of  1967. 

—  On  behalf  of  a  reporter,  we  obtained  reports  of  the 
U.S.  Department  of  Agriculture  showing  the  results  of  inspec- 
tions at  various  meat  and  poultry  plants. 

--  On  behalf  of  another  journalist,  we  obtained  records 
of  the  Environmental  Protection  Agency  which  identified  those 
companies  identified  by  EPA  as  potentially  liable  for  cleaning 
up  toxic  waste  dumps.  - 

--  We  are  also  representing  a  free-lance  journalist  who 
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is  in  the  process  of  obtaining  CIA  records  regarding  the  1978 
deaths  of  Jim  Jones  and  his  followers  at  Jonestown,  Guyana. 

--  We  are  representing  NBC  reporter  Carl  Stern  in  a  suit 
to  obtain  the  names  of  three  FBI  officials  who  were  censured 
for  their  role  in  the  Bureau's  misleading  congressional  com- 
mittees, GAO  investigators  and  a  federal  court  regarding  FBI 
illegal  break-ins  targeted  against  dissident  groups.  The 
district  court  ordered  disclosure,  and  the  case  is  on  appeal. 

--  Representing  the  NAACP  Legal  Defense  and  Education 
Fund,  we  obtained  reports  by  the  Department  of  Education  re- 
lating to  non-compliance  of  local  school  districts  with  anti- 
discrimination court  orders. 

--  We  represented  an  independent  researcher  who  had  pub- 
lished a  report  criticizing  the  leniency  of  recent  enforcement 
efforts  by  the  Occupational  Safety  and  Health  Administration. 
After  OSHA  publicly  denounced  the  report,  the  researcher  used 
FOIA  to  obtain  internal  documents  which  analyzed  the  validity 
of  his  charges  and,  notwithstanding  OSHA's  public  denials, 
substantially  confirmed  their  accuracy. 

--  Public  Citizen  used  the  FOIA  to  ask  the  Justice  De- 
partment to  disclose  information  about  cases  where  it  decided 
not  to  seek  appointment  of  a  Special  Prosecutor  to  investigate 
charges  against  high-level  government  officials.  Without  dis- 
closing the  names  of  the  officials  or  the  alleged  offenses. 
Justice  made  public  a  list  of  the  statutes  allegedly  violated 
in  those  cases,  which  helped  to  evaluate  whether  the  Special 
Prosecutor  procedures  are  triggered  for  major  or  minor  crimes. 
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Recommendation  83-4 

THE  ,-i=M-r.  ^j^g  ygg  Qp  ,pjjg  pREEDOM  OF  INFORMATION  ACT 

FOR  DISCOVERY  PURPOSES 


(Adopted  December  16,  1983) 


The  Freedom  of  Information  Act  (FOIA)  and  discovery  provide  separate 
mechanisms  for  obtaining  the  disclosure  of  Government  documents.  Any  person  may 
invoke  at  any  time  the  release  provisions  of  the  FOIA  by  requesting  an  agency  to  disclose 
any  reasonably  described  agency  records.  A  requester's  need  for  the  records  and  his 
purpose  in  making  the  request  normally  do  not  affect  the  right  to  obtain  disclosure.  The 
agency  must  release  the  records  unless  they  fall  within  one  of  the  nine  exemptions 
specified  in  the  Act.  On  the  other  hand,  a  person  may  obtain  the  disclosure  of 
Government  documents  through  discovery  only  if  he  is  a  party  to  a  judicial  or 
administrative  proceeding  and  if  the  procedural  rules  governing  tlie  proceeding  include 
provisions  for  discovery.  If  both  these  conditions  are  satisfied,  tlie  party  may  normally 
obtain  from  the  Government  through  discovery  unprivileged  documents  relevant  to  the 
subject  matter  of  the  pending  proceeding. 

The  separate  disclosure  mechanisms  established  by  the  FOIA  and  by  discovery 
serve  different  purposes.  Congress'  fundamental  objective  in  enacting  the  FOIA  was  to 
permit  the  public  to  inform  itself  about  the  operations  of  the  Government.  All  members 
of  the  public  are  beneficiaries  of  the  Act  because  Congress'  goal  was  a  better  informed 
citizenry.  A  requester's  rights  under  the  Act  are  therefore  neither  diminished  nor 
enhanced  by  his  status  as  a  party  to  litigation  or  by  his  litigation-generated  need  for  the 
requested  records.  Discovery,  on  the  other  hand,  serves  as  a  device  for  narrowing  and 
clarifying  tiie  issues  to  be  resolved  in  litigation  and  for  ascertaining  tlie  facts,  or 
information  as  to  the  existence  or  whereabouts  of  facts,  relevant  to  those  issues.  In  the 
discovery  context,  a  party's  litigation-generated  need  for  documents  does  affect  tlie 
access  available  to  him  and  may  result  in  the  disclosure  to  him  of  documents  not 
available  to  the  public  at  large. 

Discovery  does  in  fact  provide  parties  to  litigation  with  the  more  reliable 
mechanism  for  obtaining  from  the  Government  the  information  which  tliey  need  to 
prepare  for  trial  or  hearing.  Parties  to  litigation  nevertheless  sometimes  use  the  FOIA 
for  discovery  purposes  because  they  hope  to  obtain  the  release  of  additional  agency 
records  for  use  in  litigation,  or  to  obtain  the  release  of  records  at  an  earlier  time. 
Limitations  on  the  availability  of  discovery  explain  these  uses  of  the  FOIA.  Discovery  is 
a  pretrial  procedure  designed  to  permit  the  parties  to  a  proceeding  to  prepare  for  trial 
or,  if  possible,  to  resolve  the  controversy  v^ithout  a  trial.  It  is  not  designed  to  provide 
the  parties  with  ths  level  of  access  to  Government  documents  furnished  to  the  general 
public  by  the  FOIA;  and  even  the  most  generous  rules  of  discovery  do  not  always  proviae 
the  parties  with  that  level  of  access. 
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There  are  several  limitations  on  the  Government's  disclosure  obligations  in  the 
discovery  context  that  account  for  use  of  the  FOIA  as  a  supplemental  discovery  device. 
First,  discovery  is  normally  available  to  the  parties  only  after  a  proceeding  has  begun  and 
then  only  for  a  short  period  of  time  before  trial  or  hearing.  Second,^  it  may  be  used  only 
to  obtain  documents  that  are  relevant,  or  that  may  lead  to  information  that  is  relevant, 
to  the  pending  action.  Recent  reform  efforts  have  sought  to  keep  civil  discovery  in  the 
federal  courts  within  reasonable  bounds  by  emphasizing  that  the  purpose  of  discovery  is 
not  the  disclosure  of  information  but  the  simplification  of  the  matters  in  dispute.  More 
specifically,  the  1980  and  1983  amendments  to  the  discovery  rules  in  the  Federal  Rules 
of  Civil  Procedure  seek  to  prevent  "overdiscovery"  by  increasing  the  trial  judge's 
supervisory  role.  Less  generous  discovery  is  available  in  criminal  proceedings  than  in 
civil  actions;  and,  in  some  administrative  adjudications,  no  formal  discovery  is  available 
at  all. 

The  Conference  believes  that  the  use  of  the  FOIA  for  discovery  purposes  is  a 
matter  of  valid  concern  to  the  Government  because  that  use,  unlike  other  uses  of  the 
FOIA,  may  disadvantage  the  Government's  position  in  litigation  in  several  ways.  First,  a 
party  in  litigation  with  the  Government  may  obtain  the  release  of  agency  records  without 
the  knowledge  of  Government  counsel  and  then  seek  to  use  those  records  to  surprise 
Government  counsel  at  trial  or  hearing.  Second,  a  party  in  litigation  with  the 
Government  may  disrupt  the  Government  counsel's  trial  preparation  by  seeking,  perhaps 
on  the  eve  of  the  trial  or  hearing,  the  release  under  the  FOIA  of  records  in  trie 
Government's  litigation  files.  In  these  cases,  the  Government  counsel  must  divert 
attention  from  trial  preparation  in  order  to  prevent  a  FOIA  release  to  an  opposing  party 
of  sensitive,  nondisclosable  records.  Under  the  FOIA,  unlike  in  discovery,  the 
Government  does  not  enjoy  the  protection  of  a  cut-off  date  after  which  no  further 
requests  can  be  made.  Third,  a  party  in  litigation  with  the  Government  may  request 
production  of  the  same  documents  under  the  FOIA  and  in  discovery,  thus  necessitating 
duplicative  searches  and  releases.  In  these  cases,  the  Government's  primary  concern  is 
not  the  e.xtra  burden  imposed  on  the  agency's  public  information  office  in  processing  the 
party's  FOIA  request,  but  the  burden  imposed  on  counsel  representing  the  Government  to 
protect  himself  from  duplicative  effort  and  to  keep  himself  informed  of  the  Government 
documents  obtained  by  opposing  parties. 

Some  recent  proposals  to  amend  the  FOIA  address  the  problem  by  temporarily 
denying  the  use  of  the  FOI.A  to  a  party  to  a  pending  administrative  or  judicial  proceeding 
where  the  agency  records  in  question  may  be  requested  from  the  Government  through 
discovery.  The  Conference  declines  to  take  a  position  on  these  proposals,  but  prefers  to 
endorse  a  relatively  modest  change  in  the  law  because  the  evidence  is  inconclusive  that  a 
substantial  burden  to  the  Government  is  caused  by  use  of  the  FOIA  for  discovery 
purposes  and  because  the  proposals  raise  significant  concerns  of  coverage  (i.e., 
applicability  to  proceedings  where  discovery  is  limited)  and  enforceability. 

If  the  FOIA  does  remain  fully  available  to  a  party  in  civil  litigation  with  the 
Government,  the  potential  disadvantages  to  the  Government  will  be  at  least  partially 
alleviated  by  requiring  the  party  to  notify  Government  counsel  of  ail  FOIA  requests  made 
by  or  on  behalf  of  the  party  for  the  purpose  of  obtaining  information  for  use  in  that 
litigation.  Through  notice  of  these  FOIA  requests.  Government  counsel  will  be  able  to 
learn  what  records  the  agency  is  releasing  in  response  to  the  requests.  This  should 
eliminate  any  danger  of  surprise  at  trial  or  hearing.   Also,  a  simple  inquiry  to  the  other 

^         See,  e.g.,  S.  774,  98th  Cong.,  1st  Sess.  (1983). 
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side  or  to  the  agency  FOIA  office  at  the  inception  of  discovery  can  determine  whether 
the  partv  made  any  prior  FOIA  requests  that  relate  to  the  litigation.  Advance  notice  of 
a  party's  FOIA  requests  may  also  permit  Government  counsel  to  coordinate  FOIA  and 
discovery  searches  for  the  same  records  and  to  avoid  duplicative  searches.  Counsel  will 
therefore  be  in  a  stronger  position  to  protect  his  litigation  files,  aithough  he  may  ?t!H 
need  to  divert  his  attention  from  trial  preparation  in  order  to  assist  the  agency's  public 
information  office  in  resisting  the  disclosure  of  exempt  records. 

,  -  Finally,  courts  have  recognized  that  the  FOIA  should  not  be  used  to  delay  judicial 
or  administrative  proceedings.  The  Conference  believes  that  parties  to  litigation  should 
not  be  able  to  use  the  FOIA  to  delay  ongoing  litigation  in  any  fashion.  Congress,  or  the 
courts  and  the  administrative  agencies  through  exercise  of  their  rulemaking  or  decisional 
powers,  may-  properly  provide  that  pendency  of  a  FOIA  request,  or  of  proceedings 
related  to  such  a  request,  should  not  affect  the  progress  of  litigation  to  which  the 
requested  information  may  arguably  pertain. 

RECOMMENDATIONS 

1.  Congress  should  amend  the  Freedom  of  Information  Act  (FOIA)  to  require  a 
party  to  a  judicial  action  or  to  an  administrative  adjudication  or  formal  rulemaldng 
proceeding,  to  which  the  Government  is  also  a  party,  to  notify  counsel  for  the 
rJovernment  promptly  of  any  FOI.^  requests  made  by  the  party,  by  his  counsel,  or  by 
some  other  person  acting  on  the  party's  behalf,  during  the  pendency  of  the  proceeding  for 
the  purpose  of  securing  the  release  of  agency  records  that  may  be  relevant  to  the 
proceeding. 

2.  Congress  should  also  provide  that,  if  a  party  does  not  comply  with  this  notice 
requirement,  the  court  or  agency  conducting  the  proceeding  may  preclude  the  party  from 
offering  in  the  proceeding  any  agency  records  released  in  response  to  the  request. 


See,    e.g.,    the   "DeLorean   case,"   United  States   v.    United   States    District   Court, 
Central  District  of  California,  717  F.  2d  478  (9th  Cir.  1983). 
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Mr.  English.  Thank  you  very  much. 

Ms.  Claybrook,  we  had  some  very  interesting  testimony  last  week 
about  how  disclosures  under  the  Freedom  of  Information  Act  have 
been  used  to  document  waste  and  abuse  and,  of  course,  also  expose 
the  threats  to  health  and  safety. 

Could  you  describe  some  of  the  uses  of  the  Freedom  of  Informa- 
tion Act  that  you  have  had? 

Ms.  Claybrook.  Certainly.  Public  Citizen  has  used  the  Freedom 
of  Information  for  many  years.  We  were  founded  in  1971  and 
indeed  since  that  time  we  have  used  it  with  great  frequency,  both 
on  behalf  of  our  own  research  work  and  working  in  the  rulemaking 
process  for  Federal  agencies,  primarily  social  agencies  such  as  the 
Food  and  Drug  Administration,  OSHA,  the  Consumer  Product 
Safety  Commission,  EPA  and  the  National  Highway  Traffic  Safety 
Administration. 

The  Health  Research  Group,  which  Dr.  Wolfe  heads,  has  used  it 
to  review  the  safety  and  effectiveness  of  drugs.  Indeed,  the  Food 
and  Drug  Administration  for  many  years  has  been  doing  work  in 
this  area  and  has  a  great  deal  of  information  available  to  both  the 
industry  and  to  the  agency,  but  it  has  not  been  available  to  the 
public.  And  we  did  request  that  information  and  have  published 
several  books  helping  the  public  to  understand  this  information. 

We  have  retained  records  from  the  USDA  on  the  results  of  meat 
and  poultry  plant  inspections  that  were  and  were  not  promptly 
conducted.  We  used  it,  for  example,  involving  the  National  High- 
way Traffic  Safety  Administration  where  a  secret  industry  govern- 
ment advisory  committee  was  set  up  in  violation  of  the  Advisory 
Committee  Act,  and  we  requested  that  the  agency  disband  the 
secret  advisory  committee  or  open  it  up  to  the  public.  And  they  re- 
fused to  do  so,  so  we  sued  them,  and  they  disbanded  the  advisory 
committee. 

So  in  a  number  of  different  instances  we  have  used  it  either  to 
check  violations  of  law,  to  open  up  information  to  the  public,  and 
to  help  the  public  understand  what  the  Government  is  doing. 

Dr.  Wolfe  may  have  some  additional  suggestions. 

By  the  way,  we  also  were  the  ones  who  discovered,  and  Mr. 
Hitchcock  could  explain  in  more  detail,  the  stock  that  CIA  Director 
Casey  held  in  various  companies  that  were  related  to  his  agency. 

Dr.  Wolfe.  One  other  general  purpose  is  to  monitor  the  perform- 
ance of  agencies.  One  of  the  things  we  have  done  probably  for  the 
last  6  or  7  years  is  use  the  agency's  own  enforcement  data  to  see 
how  they  are  enforcing  the  law.  This  would  be  OSHA,  the  Con- 
sumer Product  Safety  Commission,  FDA,  and  EPA,  and  that  has 
been  helpful  in  terms  of  pointing  them  back  at  one  of  their  pri- 
mary functions,  which  is  law  enforcement. 

Mr.  English.  Mr.  Hitchcock,  do  you  have  anything  that  you 
want  to  comment  on? 

Mr.  Hitchcock.  Just  one  other.  I  was  reminded  by  reading  in 
this  morning's  newspaper  that  there  was  an  article  that  appeared  2 
weeks  ago  in  the  Washington  Post,  using  data  that  one  of  our  col- 
league groups  was  able  to  receive  under  FOIA  showing  an  in- 
creased number  of  operational  errors,  involving  aircraft  being  too 
close  to  each  other,  as  they  were  flying  over  the  Middle  Atlantic 
States.  As  you  know,  the  FAA  has  been  saying  for  the  last  few 
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years  that  the  system  is  safe,  it  is  not  overloaded,  and  here  is  infor- 
mation showing  that  the  number  of  operational  errors  with  planes 
getting  too  close  to  one  another  had  more  than  doubled  in  the  last 
few  years. 

That  was  on  the  front  page,  made  available  to  the  Washington 
Post  a  few  weeks  ago,  and  the  subject  is  back  on  the  front  page 
again  today  because  the  comptrollers  are  saying  out  at  Leesburg 
they  are  still  having  problems. 

These  are  the  things  that  are  used  to  try  to  pinpoint  Government 
claims  that  everything  is  fine  and  things  are  working  well. 

Mr.  English.  Ms.  Claybrook,  you  seem  to  agree  that  consultation 
with  the  submitter  is  appropriate  in  some  circumstances  and  that  a 
short  delay  before  disclosure  to  allow  the  filing  of  a  lawsuit  is  OK. 
It  really  doesn't  sound  to  me  like  you  are  differing  too  much  from 
the  principles  in  S.  774,  is  that  correct? 

Ms.  Claybrook.  I  think  that  the  key  issue,  as  we  see  it,  is  the 
mandatory  versus  the  discretionary  nature  of  the  legislation.  I  be- 
lieve that  agencies  all  the  time,  and  since  the  statute  has  been  en- 
acted, have  consulted  with  industry  where  there  has  been  a  ques- 
tion in  their  mind  about  the  confidentiality  of  materials,  and  they 
have  had  discussions  and  questions  back  and  forth. 

I  think  that  agency  officials  are  enormously  careful  about  disclo- 
sure of  information  that  a  company  claims  is  confidential.  I  cer- 
tainly know  that  during  my  4  years  as  head  of  the  National  High- 
way and  Traffic  Safety  Administration  there  was  only  one  inad- 
vertent disclosure  of  information,  and  that  had  to  do  with  an 
agency  study.  It  had  nothing  to  do  with  business  information. 

We  are  terribly  careful  about  that,  and  every  agency  is,  because 
it  gets  in  deep  political  trouble  if  it  goes  around  disclosing  informa- 
tion. Congress  gets  mad,  and  business  raises  a  big  stink,  and  the 
heads  of  departments  get  involved,  and  the  Cabinet  gets  involved, 
and  the  President  gets  involved  if  the  agencies  were  doing  some- 
thing like  that.  And  it  is  irresponsible,  and  we  just  don't  do  it. 

So  we  feel  that  the  provisions  in  the  bill  which  require  every 
piece  of  paper  stamped  "confidential"  to  be  discussed  with  the  in- 
dustry if  the  agency  intends  to  disclose  it  will  both  encourage  in- 
dustry to  overstamp  and  really  is  a  needless  procedure,  and  that 
indeed  where  there  are  close  calls,  where  there  are  substantial 
questions,  the  agency  should  be  encouraged  to  have  that  communi- 
cation and  allow  the  industry  a  short  period  of  time  to  file  a  suit  if 
they  disagree  that  substantially. 

But  we  believe  it  should  be  done  within  the  deadline  set  out  in 
the  FOIA  statute.  There  shouldn't  be  a  lot  of  new  time  periods 
added  on  and  particularly  no  deadline  for  the  agency  to  make  its 
final  decision. 

Mr.  English.  S.  774  does  not  require  a  notice  if  the  agency  de- 
cides not  to  release  the  information  or  if  the  disclosure  is  required  by 
law.  I  would  think  that  the  notice  exceptions  would  eliminate 
much  of  the  workload  associated  with  notice.  Do  you  disagree  with 
that? 

Ms.  Claybrook.  I  do  disagree  with  that.  I  think  there  are  cer- 
tainly many  occasions  where  an  agency  looks  at  a  legitimate  claim 
for  confidentiality  and  decides  not  to  disclose  the  information.  But 
there  are  cases,  and  I  think  of  certain  enforcement  proceedings 
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that  we  had  at  the  National  Highway  Traffic  Safety  Administra- 
tion, where  in  order  to  complete  the  proceeding,  we  felt  it  was  ab- 
solutely essential  that  the  public  be  aware  of  the  information  and 
the  basis  for  the  agency's  decision. 

That  is  also  true  in  rulemaking,  and  that  is  the  whole  purpose  of 
the  Freedom  of  Information  Act,  or  one  of  the  major  purposes  of 
the  Freedom  of  Information  Act,  to  make  sure  that  there  is  a  fair- 
ness within  the  proceeding  of  the  agency  itself,  if  the  other  partici- 
pants want  to  know  exactly  what  the  basis  for  the  decision  is. 

So  I  think  there  are  numerous  occasions  where  agencies  decide 
that  information  is  not  confidential,  that  it  has  been  frivolously 
designated.  There  are  certain  companies,  for  example,  that  submit 
information  to  the  National  Highway  Traffic  Safety  Administra- 
tion and  routinely  stamp  it  "confidential."  It  is  just  a  routine.  The 
company  has  decided  that  that  is  the  best  way  that  they  can  pro- 
tect themselves,  and,  in  fact,  it  really  isn't,  because,  in  fact,  what 
happens  is  that  the  agency  employees  get  angry  with  the  excess 
work  that  is  required  routinely  for  that  company.  So  I  don't  think 
it  really  protects  them  at  all. 

But  there  is  a  tremendous  amount  of  overstamping  of  confiden- 
tiality. 

Mr.  English.  Mr.  Towns? 

Mr.  Towns.  One  question. 

You  suggest  in  your  testimony  that  the  current  FDA  and  FOIA 
procedures  were  a  good  example  of  effective  regulations  for  both 
business  and  public  interest  concerns? 

Ms.  Claybrook.  Yes. 

Mr.  Towns.  And  Mr.  Engel's  testimony  indicates  that  FDA  arbi- 
trarily gives  notice  to  business  before  its  disclosure  of  information. 
If  we  are  going  to  use  the  FDA  scheme  as  a  model,  then  don't  you 
think  we  should  make  the  notices  mandatory  to  businesses? 

Ms.  Claybrook.  No,  we  feel  it  is  not  arbitrary  at  the  FDA.  At 
the  FDA,  when  they  feel  that  there  is  a  question  in  their  mind 
about  whether  or  not  the  information  is  in  fact  confidential  or  not, 
that  is  when  they  talk  to  the  company,  but  they  don't  talk  to  them 
about  every  single  piece  of  paper  that  is  submitted  to  the  agency 
that  is  claimed  to  be  confidential. 

Mr.  Towns.  Thank  you.  No  further  questions,  Mr.  Chairman. 

Mr.  English.  Thank  you  very  much,  Mr.  Towns. 

Ms.  Claybrook,  Dr.  Wolfe,  and  Mr.  Hitchcock,  thank  you  very 
much  for  your  testimony.  We  appreciate  it. 

We  will  recess  subject  to  the  call  of  the  Chair. 

[Whereupon,  at  4  p.m.,  the  subcommittee  adjourned,  to  recon- 
vene subject  to  the  call  of  the  Chair.] 
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WEDNESDAY,  JUNE  20,  1984 

House  of  Representatives, 
Government  Information,  Justice, 

AND  Agriculture  Subcommittee 
of  the  Committee  on  Government  Operations, 

Wdshington,  DC. 

The  subcommittee  met,  pursuant  to  notice,  at  9:30  a.m.,  in  room 
2203,  Rayburn  House  Office  Building,  Hon.  Glenn  English  (chair- 
man of  the  subcommittee)  presiding. 

Present:  Representatives  Glenn  English  and  Gerald  D.  Kleczka. 

Also  present:  Robert  Gellman,  counsel;  Euphon  Metzger,  clerk; 
and  John  Parisi,  minority  professional  staff,  Committee  on  Govern- 
ment Operations. 

Mr.  English.  The  hearing  will  come  to  order. 

This  is  the  third  day  of  hearings  on  S.  774,  the  Freedom  of  Infor- 
mation Reform  Act.  The  first  2  days  were  held  last  month  and  the 
fourth  and  final  day  of  hearings  is  planned  for  next  Wednesday. 

At  earlier  hearings  we  found  that  there  is  strong  comprehensive 
opposition  to  S.  774  from  FOIA  users.  In  fact,  except  for  the  busi- 
ness procedures  which  were  endorsed  by  the  business  community, 
it  is  hard  to  find  a  significant  part  of  S.  774  that  has  attracted  any 
support  at  all. 

I  want  to  point  out  that  most  of  the  witnesses  for  the  FOIA  hear- 
ings have  been  self-selected.  We  have  invited  those  with  an  interest 
to  contact  the  subcommittee. 

Because  of  the  need  to  finish  these  hearings  before  the  July 
recess,  several  groups  have  been  asked  to  submit  written  state- 
ments, but  no  one  who  supports  S.  774  has  been  denied  the  oppor- 
tunity to  appear  before  this  committee. 

We  have  a  large  number  of  witnesses  today,  and  I  hope  that  ev- 
eryone will  be  brief  and  to  the  point,  so  that  we  can  finish  at  a  rea- 
sonable hour. 

Mr.  Kleczka. 

Mr.  Kleczka.  No  comment. 

Mr.  English.  Today  we  will  lead  off  with  Hon.  Hank  Brown,  who 
is  a  distinguished  Congressman  from  the  good  State  of  Colorado. 
Mr.  Brown,  we  are  looking  forward  to  your  testimony  and  we  ap- 
preciate your  taking  time  out  of  your  busy  schedule  to  give  us  the 
benefit  of  your  thoughts  on  this  matter. 

(463) 
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STATEMENT  OF  HON.  HANK  BROWN,  A  REPRESENTATIVE  IN 
CONGRESS  FROM  THE  STATE  OF  COLORADO 

Mr.  Brown.  Mr.  Chairman,  thank  you.  I  particularly  appreciate 
the  opportunity  to  appear  before  you.  As  I  am  sure  you  know,  I 
have  introduced  H.R.  5272,  which  would  bring  the  Freedom  of  In- 
formation Act  to  apply  to  the  National  Endowment  for  Democracy, 
and  I  have  prepared  a  written  statement  and  would  ask  perhaps  in 
the  interest  of  saving  time  that  I  could  submit  that  for  the  record. 

Mr.  English.  Without  objection,  so  ordered. 

Mr.  Brown.  I  would  like  to  make  three  brief  observations  that  I 
think  bear  on  the  subject.  One,  the  ultimate  irony  of  the  National 
Endowment  of  Democracy  which  is  designed  to  advance  the  cause 
of  openness  and  democracy  around  the  world  is  that  agency  itself  is 
not  subject  to  the  FOI  Act. 

If  we  are  going  to  be  consistent  and  sincere  about  advancing  de- 
mocracy then  we  would  want  that  act  to  apply  to  the  very  agency 
that  is  charged  with  advancing  that  goal. 

The  second  point  that  I  think  is  worth  looking  at  is  the  scope  of 
the  Freedom  of  Information  Act.  I  know  the  committee  is  well 
aware  of  the  Supreme  Court's  rules  that  grantees  of  Government 
agencies  are  not  subject  to  the  Freedom  of  Information  Act,  but  I 
would  suggest  that  the  National  Endowment  for  Democracy  is  not 
so  much  a  grantee  as  a  grantor  of  Government  funds.  It  receives 
funding  from  the  Federal  Government  and  also  acts  as  an  agency 
that  distributes  grants. 

The  bill  we  have  introduced  simply  applies  the  Freedom  of  Infor- 
mation Act  to  this  grantor  agency.  It  does  not  apply  the  Freedom 
of  Information  Act  to  the  other  people  that  receive  the  money. 

The  third  point  is  the  suggestion  by  the  Board  itself  that  they 
have  come  up  with  efforts  internally  to  apply  open  access  to  their 
records,  their  own  brand  of  the  Freedom  of  Information  Act.  I 
think  it  is  commendable  that  they  would  be  thinking  about  this, 
but  I  wanted  to  suggest  that  I  think  the  application  of  the  FOI  Act 
to  the  National  Endowment  provides  some  things  that  their  poli- 
cies never  can. 

The  Freedom  of  Information  Act  sets  forth  the  rules  and  proce- 
dures to  be  followed  with  regard  to  making  information  public.  It 
must  be  followed  as  a  matter  of  law,  unlike  internal  policies  of  the 
endowment. 

Second,  the  cost  of  the  procedures  involved  are  regulated  by  the 
act  which  provides  for  an  appeal  to  outside  bodies  not  available  if 
the  endowment  just  follows  its  own  regulations. 

Applying  the  law  to  the  National  Endowment  for  Democracy 
brings  significant  benefits  with  regard  to  the  Freedom  of  Informa- 
tion that  the  Board  policy  itself  could  never  do. 

The  effort  to  bring  true  democracy  to  the  world  has  to  be  accom- 
panied by  some  openness.  The  fact  that  there  is  a  real  advantage  to 
the  clarity  and  effectiveness  of  the  Freedom  of  Information  Act 
over  and  above  the  Board's  actions  itself  should  persuade  the  com- 
mittee that  this  is  an  area  that  deserves  attention,  that  the  Free- 
dom of  Information  should,  indeed,  apply  to  the  National  Endow- 
ment for  Democracy. 
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One  last  point.  I  think  we  have  seen  examples  in  the  past  of 
agencies  that  have  come  about  that  have  not  had  the  Freedom  of 
Information  Act  apply,  and  Amtrak  perhaps  is  one.  The  Synthetic 
Fuel  Corporation  is  another. 

In  both  of  these  cases  the  record  amply  demonstrates  that  those 
agencies  themselves  would  have  been  far  better  off  if  the  Freedom 
of  Information  Act  applied  and  we  have  seen  efforts  in  both  of 
these  areas  to  extend  the  Freedom  of  Information  Act. 

[The  prepared  statement  of  Mr.  Brown  follows:] 

Prepared  Statement  of  Hon.  Hank  Brown,  a  Representative  in  Congress  From 

THE  State  of  Colorado 

Mr.  Chairman,  I  appreciate  the  opportunity  to  testify  here  today.  This  subcommit- 
tee has  shown  a  strong  dedication  to  the  principles  of  a  free  and  open  society  that 
are  the  basis  for  the  Freedom  of  Information  Act. 

Today  I  would  like  to  address  a  current  oversight  in  the  scope  of  the  Act.  Late 
last  year,  when  the  Congress  authorized  funds  for  the  National  Endowment  for  De- 
mocracy, it  failed  to  include  the  Endowment  under  the  scope  of  the  Act.  This  omis- 
sion creates  an  ironic  situation — an  organization  created  to  promote  democracy  is 
exempt  from  the  public  scrutiny  that  is  essential  to  an  informed  democracy. 

H.R.  5272  corrects  this  omission.  It  amends  the  Freedom  of  Information  Act  to 
specify  that  the  National  Endowment  for  Democracy  shall  be  an  "agency"  for  the 
purposes  of  this  Act.  I  would  ask  the  subcommittee  to  consider  similar  language  as 
an  amendment  to  S.  774,  the  Freedom  of  Information  Reform  Act,  which  is  the  sub- 
ject of  these  hearings. 

This  is  not  the  first  time  that,  by  funding  an  entity  that  is  not  a  government 
agency,  Congress  has  placed  it  outside  the  scope  of  the  Freedom  of  Information  Act. 
In  the  case  of  AMTRAK,  for  example,  subsequent  legislation  remedied  this  omis- 
sion. It  was  recognized  that,  although  AMTRAK  is  not  a  government  agency,  it  is 
using  public  funds  for  public  purposes  and  the  public  has  a  right  to  know  what  they 
are  doing  with  its  funds. 

The  situation  is  similar  with  regard  to  the  National  Endowment  for  Democracy. 
The  Endowment  was  established  to  support  the  efforts  of  private  groups  like  the 
AFL-CIO,  the  U.S.  Chamber  of  Commerce,  and  the  two  major  political  parties  to 
travel  abroad  and  promote  democracy.  Congress  appropriated  $18  million  which  the 
endowment  in  turn  channels  to  private  groups. 

This  omission  is  of  particular  concern  because  of  the  involvement  of  the  two  polit- 
ical parties.  We  try  hard  in  this  country  to  make  sure  that  public  funds  are  not 
used  for  partisan  purposes.  Last  year  the  House  voted  to  delete  funding  for  the  po- 
litical parties.  The  conference  report  deleted  the  earmarking  of  these  funds  for  the 
parties  but  retained  their  eligibility.  This  year  the  House  voted  to  delete  all  funds 
for  the  endowment  but  the  Senate  has  not  yet  acted. 

The  chairmen  of  the  two  political  parties  serve  on  the  endowment's  board.  The 
endowment  recently  gave  $5  million  to  the  two  parties  to  travel  abroad  and  estab- 
lish alliances  with  their  counterparts  in  other  countries.  Every  party  has  politicians 
and  contributors  who  would  enjoy  travelling  to  Europe  and  meeting  with  foreign 
leaders.  The  public  should  have  the  right  to  monitor  the  use  of  these  funds.  Under 
current  law,  they  do  not  have  this  right. 

There  is  another  reason  for  concern.  What  we  know  of  the  endowment's  oper- 
ations so  far  is  not  reassuring  with  regard  to  the  open  and  above-board  nature  of 
their  activities.  We  know  of  the  use  of  endowment  funds  to  interfere  in  Panama's 
presidential  election — an  ironic  activity  for  a  group  that  is  supposed  to  promote  free 
elections — only  because  of  a  cable  the  U.S.  ambassador  to  Panama  sent  to  the  State 
Department  demanding  that  this  interference  stop  before  it  severely  embarrassed 
the  U.S.  government. 

At  its  board  meeting  of  June  8,  the  endowment  board  voted  to  open  specified 
records  to  the  public — and  promply  went  into  closed  session.  The  pattern  of  suppres- 
sion of  documents  revealed  in  the  General  Accounting  Office's  draft  report  on  the 
endowment  and  the  endowment's  resistance  to  the  oversight  role  of  the  U.S.I.A. 
make  it  questionable  whether  the  public's  right  to  know  should  depend  on  the  good 
graces  of  the  endowment  itself.  Only  the  Freedom  of  Information  Act  gives  every 
citizen  the  right  to  go  to  court  if  denied  timely  access  to  unclassified  documents. 

The  present  situation  is  inconsistent  with  the  mission  of  the  National  Endowment 
for  Democracy.  The  public's  right  to  know  is  the  cornerstone  of  a  democratic  society. 
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An  organization  created  to  promote  democracy  should  not  operate  under  a  cloak  of 
secrecy.  The  law  should  be  changed  to  ensure  that  the  endowment  exemplifies  the 
ideals  it  is  supposed  to  promote. 

Mr.  English.  Thank  you  very  much. 

That  is  a  very  good  point.  I  note  that  one  of  our  witnesses  today 
is  going  to  be  making  that  point  again  with  regard  to  the  Synfuels 
Corporation,  if  that  Corporation  had  been  subject  to  this  act,  it 
wouldn't  be  having  all  the  difficulty  that  it  is  having  today.  People 
would  be  aware  somebody  is  going  to  look  over  their  shoulder  and 
their  decisions  are  subject  to  public  scrutiny. 

You  would  wholeheartedly  agree  with  that  assessment? 

Mr.  Brown.  That  is  a  very  wise  observation,  particularly  with 
the  Synfuels  Board.  It  is  an  irony  that  many  of  their  problems 
have  developed  from  not  having  this  openness. 

Mr.  English.  Mr.  Kleczka. 

Mr.  Kleczka.  No  questions. 

Mr.  English.  Next  we  have  a  panel  of  witnesses.  Joseph  Petrillo 
of  Bowman,  Conner,  Touhey  &  Petrillo  of  Washington,  DC,  repre- 
senting the  National  Association  of  Aircraft  and  Communications 
Suppliers;  Paul  Zurkowski,  president  of  the  Information  Industry 
Association;  and  Tod  Sedgwick,  publisher,  Pasha  Publications,  rep- 
resenting the  Newsletter  Association,  accompanied  by  Frederick 
Goss,  executive  director. 

STATEMENT  OF  JOSEPH  PETRILLO,  BOWMAN,  CONNER,  TOUHEY 
&  PETRILLO,  REPRESENTING  THE  NATIONAL  ASSOCIATION  OF 
AIRCRAFT  AND  COMMUNICATIONS  SUPPLIERS 

Mr.  Petrillo.  Thank  you  very  much.  I  appreciate  this  opportuni- 
ty to  testify  today  on  behalf  of  the  National  Association  of  Aircraft 
and  Communications  Suppliers.  We  have  provided  a  written  state- 
ment for  the  record  and  I  want  to  summarize  that  briefly  right 
now. 

Mr.  English.  Well,  thank  you  very  much. 

With  regard  to  all  of  our  witnesses  today,  without  objection,  all 
of  their  written  statements  will  be  made  a  part  of  the  record. 

I  want  to  underscore  this  once  again,  to  urge  our  witnesses  to 
summarize  their  testimony  if  at  all  possible.  We  have  a  full  sched- 
ule today  and  we  need  to  move  along. 

Please  proceed. 

Mr.  Petrillo.  Thank  you  very  much. 

The  association  is  a  group  of  small  businesses  engaged  in  the 
supply  of  military  spare  parts,  primarily  aircraft  parts.  We  are  the 
companies  that  provide  what  little  competition  there  is  in  this  very 
uncompetitive  marketplace. 

Until  1  year  ago,  it  was  not  very  well  known  how  uncompetitive 
the  market  for  military  spare  parts  is,  but  with  recent  revelations 
and  horror  stories,  there  has  now  been  widespread  recognition  of 
the  fact  that  this  is  a  very  poorly  managed  jiart  of  the  defense 
system. 

Our  companies  are  concerned  about  defense  technical  data  be- 
cause they  use  this  data  in  order  to  supply  military  spare  parts. 
They  need  a  vehicle  to  obtain  the  data  from  the  Department  of  De- 
fense and  it  is,  therefore,  with  some  concern  that  we  view  one  por- 
tion of  S.  774,  the  fair  value  fee  provision. 
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This  is  the  provision  which  would  enable  Federal  agencies  to 
charge  a  fee  in  excess  of  search  and  duplication  costs  when  they 
determine  that  the  records  contain  commercially  valuable  techno- 
logical information.  It  seems  to  me  that  information  on  military 
spare  parts  is  just  that. 

Now,  our  problem  with  this  bill  is  a  fairly  specific  one,  but  it  has 
some  broader  lessons.  I  can't  believe  because  we  have  this  one  indi- 
vidual difficulty,  that  there  are  not  others  who  have  other  difficul- 
ties as  well  with  the  fee  provision. 

Set  out  in  our  statement,  the  largest  customer  for  the  small 
parts  sold  by  association  members  is  the  U.S.  Government,  and  if 
fair  value  fees  are  imposed  for  the  data  that  we  need  to  furnish 
those  parts,  well,  then,  we  have  a  very  silly  situation. 

First  of  all,  member  companies  will  be  paying  the  Government 
for  the  data  they  need  to  supply  the  part  and  they  will  have  to  re- 
cover those  payments  by  charging  higher  prices,  which  will  be 
charged  back  to  the  U.S.  Government. 

Member  companies  will  pay  for  data,  but  the  U.S.  Government 
when  it  buys  parts  resulting  from  the  data  will  have  to  pay  those 
costs  back.  There  will  be  no  net  gain  to  the  Treasury. 

This  will  be  an  impediment  to  competition.  Some  companies 
won't  be  able  to  afford  all  the  data  they  need  so  they  will  withdraw 
from  the  sale  of  certain  parts. 

Finally,  competition  will  be  limited  because  all  of  this  data  is  al- 
ready in  the  hands  of  one  or  more — usually  one — existing  prime 
contractor,  and  that  is  the  sole  source  that  the  Government  is  now 
buying  the  part  from. 

This  company  has  the  data  by  virtue  of  its  performance  of  prior 
defense  contracts  and  it  has  not  had  to  pay  anything  for  the  data 
as  a  result  of  that  contract.  The  data  which  the  members  of  the 
association  would  have  to  obtain  might  be  subject  to  these  fair 
value  fees.  Therefore,  member  companies  will  have  to  pay  some- 
thing for  data  that  our  competitors  have  free. 

The  technical  data  we  are  talking  about  is  not  proprietary  data. 
It  is  data  which  the  U.S.  Government  has  the  unlimited  right  to 
use  and  disclose.  Neither  is  it  classified  data. 

When  we  look  at  the  marketplace  for  military  spare  parts,  the 
imposition  of  fair  value  fees  makes  very  little  sense  when  the  U.S. 
Government  is  a  customer.  Occasionally  the  member  companies  of 
the  association  will  sell  these  same  parts  to  friendly  foreign  govern- 
ments or  possibly  to  commercial  buyers,  as  some  of  the  parts  have 
dual  use  with  military  and  civilian  aircraft,  but  when  that  is  done 
there  is  already  a  system  in  place  to  recover  the  cost  borne  by  the 
Defense  Department  in  creating  the  technology. 

There  is  a  system  under  a  DOD  directive  and  the  Arms  Export 
Control  Act  to  assess  what  are  called  recoupment  costs,  so  there  al- 
ready is  a  system  in  place.  If  we  have  to  pay  fair  value  fees  on  top 
of  recoupment  costs,  then  there  will  be  double  charging  and  that 
won't  make  very  much  sense  either.  As  a  result,  it  is  the  position 
of  the  association  that  fair  value  fees  as  applied  to  the  data  we  are 
concerned  with  are  unnecessary  and  redundant. 

We  also  have  some  concerns  about  how  this  type  of  provision  is 
going  to  be  implemented. 
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The  bill  seems  very  vague  to  us  about  how  to  determine  the 
amount  of  fair  value  fees.  We  are  concerned  about  the  opportunity 
to  manipulate  the  amount  of  such  fees  in  order  to  produce  other 
results. 

Finally,  the  fee  is  paid  not  just  for  the  use  of  the  data,  as  are  the 
DOD  recoupment  costs,  but  simply  to  obtain  it.  One  ends  up  buying 
a  pig  in  a  poke.  You  don't  know  if  the  data  is  any  good  until  you 
have  paid  for  it  and  once  you  have  paid  for  it,  well,  you  have 
parted  with  the  money  and  you  have  got  at  best  a  lawsuit. 

As  I  have  said,  this  problem  which  we  have  raised  is  a  relatively 
narrow  one,  but  I  believe  that  if  this  provision  is  enacted,  other 
such  problems  will  come  to  light.  It  is  a  very,  very  broad-ranging 
provision. 

In  fact,  I  think  it  constitutes  a  reversal  of  a  longstanding  policy 
that  has  been  in  place  since  the  adoption  of  the  Freedom  of  Infor- 
mation Act.  The  U.S.  Government  now  parts  with  information, 
even  if  it  is  of  technological  value,  for  search  and  duplication  costs. 
Once  this  provision  has  been  passed,  the  U.S.  Government  now  be- 
comes a  profitmaking  concern  in  the  business  of  licensing  or  selling 
technology. 

That  is  a  profound  change  in  the  nature  of  the  Government  and 
how  it  handles  technological  information,  and  I  don't  believe  such 
a  profound  policy  change  should  be  adopted  without  the  most  care- 
ful thought  and  consideration. 

That  concludes  my  summarization  of  my  prepared  testimony.  I 
will  be  very  pleased  to  answer  any  questions  you  might  have. 

[The  prepared  statement  of  Mr.  Petrillo  follows:] 
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National  Association  of  Aircraft  &  Comntunication  Suppliers,  Inc. 

P.O     BOX  9176,    NORTH   HOLLYWOOD,  CALIFORNIA  91605 


STATEMENT  OF 

THE  NATIONAL  ASSOCIATION  OF  AIRCRAFT 

&  COMMUNICATION  SUPPLIERS,  INC. 

ON  S.774,  THE  FREEDOM  OF  INFORMATION  REFORM  ACT 

BEFORE  THE  SUBCOMMITTEE  ON  GOVERNMENT 

INFORMATION,  JUSTICE,  AND  AGRICULTURE  OF  THE 

HOUSE  COMMITTEE  ON  GOVERNMENT  OPERATIONS 

June  20,  1984 


I.   INTRODUCTION 

The  National  Association  of  Aircraft  and  Communication 
Suppliers,  Inc.  thanks  the  Subcommittee  for  the  opportunity  to 
testify  on  S.774,  the  Freedom  of  Information  Reform  Act.   A  pro- 
vision of  this  bill  dealing  with  fees  threatens  to  have  a  serious 
negative  impact  on  the  members  of  the  Association. 

The  Association  is  a  group  of  small  businesses  engaged 
in  the  supply  of  spare  parts  for  military  systems,  particularly 
aircraft.   As  recent  disclosures  have  made  clear,  the  procurement 
of  spare  parts  for  military  systems  is  a  largely  non-competitive 
process,  and  has  often  resulted  in  the  payment  of  unreasonable 
prices.   Members  of  the  Association  help  introduce  what  little 
competition  exists  for  military  spares,  with  resulting  savings  to 
the  Government. 

II.   "FAIR  VALUE"  FEES  AND  DEFENSE  TECHNICAL  DATA 

The  Association  is  very  concerned  about  the  potential 
impact  of  Section  2  of  S,. 774,  specifically  the  new  provision 
enabling  agencies  to  charge  a  "fair  value  fee"  for  certain  "com- 
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mercially  valuable  technological  information."   Our  particular 
concern  is  the  effect  of  this  provision  on  certain  defense  tech- 
nical data.  —' 

Members  of  the  Association  rely  heavily  on  the  Depart- 
ment of  Defense  ("DoD")  as  a  source  of  drawings,  specifications/ 
test  procedures,  overhaul  and  maintenance  manuals,  and  other 
technical  data  regarding  aircraft  parts.   The  technical  informa- 
tion released  to.  the  members  of  the  Association  is  not  classi- 
fied, and  is  not  the  trade  secret  of  any  private  concern.   Rather, 
the  information  is  unclassified  data,  which  the  Government  has  an 
unlimited  right  to  use  and  disclose. 

The  technical  information  is  used  by  member  companies 
for  various  purposes.   It  enables  them  to  manufacture  spare 
parts,  to  find  sources  of  supply  for  parts  and  components  there- 
of, to  inspect  and  repair  parts  in  their  inventory,  and  to  bid 
intelligently  on  sales  of  surplus  parts.   Such  data  are  useful 
not  only  for  direct  sales  to  the  U.S.  Government,  but  also  for 
licensed  sales  to  friendly  foreign  governments  and,  less  fre- 
quently, for  sales  of  spare  parts  in  the  commercial  aftermarket. 

In  the  past,  this  information  has  been  available  to 
members  of  the  Association  for  payment  of  search  and  duplication 


1/   This  same  provision  appeared  in  the  predecessor  bills,  S.1730 
and  S.1751,  introduced  in  the  first  session  of  the  97th  Con- 
gress.  The  Association  opposed  this  provision  in  these  bills. 
See  2  Hearings  Before  the  Subcommittee  on  the  Constitution  of 
the  Committee  on  the  Judiciary,  United  States  Senate,  on 
S. 587  et  al . ,  Appendix ,  97th  Congress,  1st  Session,  at  2  52 , 
556-^6  (19S1). 
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costs,  calculated  under  DoD  regulations  concerning  release  of 
documents  under  the  Freedom  of  Information  Act.   The  scheme  for 
release  of  defense  technical  data  recently  changed  with  the  adop- 
tion of  10  U.S.C.  §140c,  enacted  as  section  1217  of  Public  Law 
98-94,  97  Stat.  614  (1983).   This  provision  enables  the  Secretary 
of  Defense,  under  promulgated  regulations,  to  determine  the 
recipients  of  such  technical  data.   Regulations  under  this  provi- 
sion have  not  yet  been  issued  in  final  form.   However,  it  seems 
likely  that  the  members  of  the  Association  will  qualify  for  con- 
tinued release  of  technical  data.  _' 

At  this  point,  however,  it  is  unclear  whether  technical 
information  made  available  under  10  U.S.C.  §140c  will  be  consid- 
ered to  be  records  released  under  the  Freedom  of  Information  Act. 
The  proposed  DoD  regulations  are  silent  on  this  point.   If  dis- 
closure of  technical  data  under  §140c  does  occur  under  the  Free- 
dom of  Information  Act,  then  Section  2  of  S.774  would  apply.  ^/ 

The  Association  opposes  the  imposition  of  fair  value 
fees.   As  applied  to  defense  technical  data,  such  a  provision  is 
unnecessary  because  present  law  adequately  protects  the  interest 


_2/  Association  members  would  qualify  as  recipients  of  such  data 
under  the  proposed  regulations  issued  by  DoD  at  48  Fed.  Reg. 
56603,  Dec.  22,  1983. 

_3/   There  is  some  additional  doubt  about  the  application  of  this 
provision  because  it  permits  the  charging  of  fair  value  fees 
only  if  disclosure  of  the  data  "will  deprive  the  Government 
of  its  commercial  value."   Since  the  Government  has  not  pre- 
viously charged  more  than  it  cost  to  find  and  reproduce  the 
data  (but  see  infra  re  recoupment),  the  concept  of  depriva- 
tion of  commercial  value  is  incongruous  in  this  context. 
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of  the  United  States  Government.   As  discussed  below,  the  "fair 
value"  fee  provision  of  S.774  is  unnecessary,  redundant,  and 
anti-competitive.   Moreover,  the  imposition  of  such  additional 
charges  would  constitute  a  major  reversal  of  policy,  with  unfore- 
seeable consequences. 

III.   EFFECT  ON  U.S.  GOVERNMENT  PROCUREMENT 

As  noted  above,  the  data  are  used  by  members  of  the 
Association  to  supply  military  spare  parts,  particularly  aircraft 
parts.   DoD  is  the  largest  spare  parts  customer  of  Association 
members.   However,  charging  "fair  value"  fees  for  data  used  to 
obtain  and  perform  U.S.  Government  contracts  will  have  only  nega- 
tive effects. 

First  of  all,  the  additional  charges  imposed  will  be 
passed  back  to  the  U.S.  Government  in  the  form  of  higher  procure- 
ment prices.   The  price  of  data  is  one  of  the  costs  of  doing 
business,  and  the  contractor  must  cover  his  costs  to  stay  viable. 
Secondly,  additional  charges  will  create  an  anti-competitive 
situation  in  Government  contracting.   All  of  the  data  which 
members  of  the  Association  obtain  from  DoD  are  already  in  the 
hands  of  at  least  one  current  defense  contractor,  which  created 
or  obtained  the  data  in  the  course  of  performing  Defense  Depart- 
ment contracts.   Companies  which  received  technical  information 
in  this  way  have  not  had  to  pay  anything  for  it.  _' 


4/   Please  note  that  we  are  speaking  here  about  data  with 
~   "unlimited  rights."   Such  data  is  that  which  the  Government 
(Continued) 
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Thus,  the  "fair  value"  fee  portions  of  the  bill  would 
require  potential  competitors  for  DoD  spare  parts  contracts  to 
pay  an  extraordinary  charge  for  technical  data.   This  charge 
would  obviously  place  those  would-be  contractors  at  an  important 
disadvantage.   The  ultimate  cost  of  hobbling  competition  in  this 
manner  would  be  borne  by  the  taxpayer. 

IV.   EFFECT  ON  COMPETITION  IN  OTHER  MARKETS 

The  Arms  Export  Control  Act  and  implementing  regulations 
already  require  that  the  U.S.  investment  in  military  technology 
be  "recouped"  when  the  technology  is  used  for  sales  to  commercial 
concerns  and  foreign  governments.  _'   This  policy  is  implemented 
in  DoD  Directive  2140.2,  January  5,  1977,  entitled  "Recoupment  of 
Non-recurring  Costs  on  Sales  of  U.S.G.  Products  and  Technologies." 
Under  this  Directive,  when  a  product  using  military  technology  is 
sold  to  such  customers,  the  U.S.  Government  recoups  the  propor- 
tionate share  of  its  investment  in  research  and  development  and 
other  technical  costs.   Thus,  when  there  are  sales  of  products 
using  defense  technology  to  foreign  or  commercial  customers, 
current  law  already  provides  that  the  development  costs  be 
repaid.  .£/ 


has  paid  for,  either  outright  through  purchase,  or  by  funding 
development  costs. 

y      See  22  U.S.C.  §2761(e). 

_6/   The  only  type  of  sales  excluded  by  the  Directive  from  recoup- 
ment charges  are  sales  directly  to  the  U.S.  Government. 
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Thus,  as  regards  use  of  defense  technical  data  for  sales 
to  customers  other  then  the  Federal  Government,  the  "fair  value" 
fee  proposed  is  unnecessary  and  redundant.   Indeed,  it  would 
appear  that  both  the  additional  charges  of  S.774  and  recoupment 
costs  under  the  DoD  Directive  could  be  charged.   In  this  event, 
the  Government  could  be  charging  extraordinary  costs  twice  for 
use  of  the  same  data. 

V.   OTHER  PROBLEMS  WITH  THE  PROPOSAL, 

The  standards  for  computing  "fair  value"  fees,  although 
refined  somewhat  since  the  introduction  of  S.774,  are  still  nebu- 
lous.  They  create  an  irresistable  temptation  to  use  the  amount 
of  such  fees  for  extraneous  purposes,  such  as  to  block  release  or 
to  benefit  a  favored  class  of  requesters. 

Furthermore,  "fair  value"  fees  would  appear  to  be  charged 
every  time  a  request  is  made,  and  so  the  Government,  in  theory, 
could  recover  many  times  the  fair  value  of  the  technical  data  it 
possesses.   This  threatens  to  create  a  situation  whereby  data  is 
"brokered"  by  the  first  requester  to  obtain  it,  who  then  would 
charge  something  less  than  the  "fair  value"  fee  to  other  parties 
to  whom  he  makes  the  data  available.   Surely,  encouraging  such 
activity  would  make  little  sense. 

Finally,  we  note  that  "fair  value"  fees  are  charged  to 
obtain  data,  unlike  recoupment  charges  and  royalties  which  are 
collected  for  the  use  of  data.   Under  S.774,  requesters  will  be 
forced  to  buy  a  "pig  in  a  poke".   The  data,  when  paid  for  and 
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received/  may  prove  worthless/  or  nearly  so.   This  could  lead  to 
vexatious  litigation.   Certainly/  it  will  greatly  discourage 
requests. 

VI.   MAJOR  POLICY  CHANGE 

Perhaps  most  importantly/  we  note  that  this  provision 
marks  a  significant  policy  change/  one  with  unforseeable  conse- 
quences.  At  the  present  time/  and  since  the  adoption  of  the 
Freedom  of  Information  Act/  technical  information  which  the 
Government  has  created  or  owns  is  available  to  the  public  at 
large  for  the  cost  of  search  and  duplication.   As  the  pace  of 
technological  development  quickens/  the  records  of  more  and  more 
Government  agencies  will  consist  to  a  progressively  greater 
extent  of  such  technical  information.   The  imposition  of  extra- 
ordinary fees  in  order  to  obtain  this  information  threatens  to 
undercut  the  effectiveness  of  the  Freedom  of  Information  Act. 

In  addition/  the  "fair  value"  fee  provision  of  S.774 
assumes  that  the  Government  "owns"  certain  data  with  "commercial 
value"  and  that  the  value  is  destroyed  by  release.   The  under- 
lying premise  here  is  that  the  Government  is  in  the  business  of 
"selling"  technological  information  which  it  develops. 

This  is  very  different  from  the  assumption  of  current 
law  that  the  Government  is  the  custodian  of  certain  technical 
information  for  the  benefit  of  its  citizens/  and  that  such  infor- 
mation should  be  readily  available  to  the  public.   Easy  access  to 
scientific  and  technical  information  and  its  wide  dissemination 
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is  thought  by  some  to  be  a  factor  in  the  superior  technical 
accomplishments  of  the  Free  World  democracies.   By  restricting 
the  flow  of  technological  information/  S.774  threatens  to  under- 
mine the  current  policy.   The  potential  effects  of  this  provision 
may  go  far  beyond  the  particular  interests  of  the  members  of  the 
Association.   Accordingly,  we  suggest  that  it  should  not  be 
enacted  without  the  most  careful  scrutiny  and,  if  enacted,  it 
should  exempt  defense  technical  data. 

Respectfully  submitted. 


jsVph  o.~~P^rillo 
DWMAN,  COtraER,  TO 


BOWMAN,  COtTNER,  TOUHEY  &  PETRILLO 

Suite  203 

2828  Pennsylvania  Avenue,  N.W. 

Washington,  D.C.   20007 

(202)  965-7600 

Counsel  to  the  National  Association 
of  Aircraft  and  Communication 
Suppliers,  Inc. 

Mr.  English.  Mr.  Zurkowski,  who  is  the  gentleman  with  you? 

STATEMENT  OF  PAUL  ZURKOWSKI,  PRESIDENT,  INFORMATION 
INDUSTRY  ASSOCIATION,  ACCOMPANIED  BY  ROBERT  S.  WIL- 
LARD,  VICE  PRESIDENT.  GOVERNMENT  RELATIONS 

Mr.  Zurkowski.  We  have  with  us  today  Bob  Willard,  our  govern- 
ment relations  vice  president  with  the  Information  Industry  Asso- 
ciation, an  authority  in  this  area. 

I  am  president  of  the  Information  Industry  Association.  We  are 
grateful  for  the  opportunity  to  appear,  and  lend  our  support  to  the 
basic  idea  of  the  Freedom  of  Information  Act.  It  is  a  valuable  part 
of  the  operation  of  the  Government. 

Our  own  member  companies  collect,  create,  organize,  store,  re- 
trieve and  deliver  information,  and  provide  the  technologies  and 
capabilities  that  meet  the  needs  of  the  rapidly  expanding  informa- 
tion marketplace. 

The  businesses  of  the  members  of  this  industry  are  totally  conso- 
nant with  the  purposes  of  the  Freedom  of  Information  Act,  and 
through  their  marketing  efforts  they  provide  leverage  to  the  act 
and  give  it  increasing  effect  by  making  information  readily  accessi- 
ble. 

You  have  heard  extensive  testimony  on  the  effectiveness  of  the 
act.  One  can  only  surmise  how  freedom  and  openness  of  informa- 
tion contributes  to  the  behavior  of  public  servants,  knowing  that 
the  results  of  their  decisionmaking  are  so  vulnerable  to  public  scru- 
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tiny.  Certainly,  this  indirect  pressure  is  a  major  positive  contribu- 
tion of  FOIA. 

We  support  it  here  in  testimony,  and  our  companies  support  it 
every  day  in  business,  bringing  to  the  public  organized  access  to 
the  humdrum  and  myriad  details  by  which  the  decisionmaking 
process  can  be  assessed. 

We  wish  to  make  clear  our  concern  over  certain  firm  fees  in  the 
Senate  bill  which  we  strongly  urge  be  excised  from  any  final  statu- 
tory passage.  We  would  like  to  use  the  time  allotted  to  us  to  focus 
on  one  provision  which  is  in  conflict  with  other  statutory  law,  and 
that  is,  the  right  of  the  agency  to  impose  and  collect  fees  based  on 
proprietary  interest  in  the  information. 

In  addition,  we  would  like  to  take  note  of  the  little-noticed  issue 
regarding  mailing  lists  which  we  believe  could  be  remedied  by 
action  of  this  subcommittee. 

We  speak  to  this  subclause  which  would  allow  for  charging  of  the 
so-called  fair- value  fee  for  providing  records  containing  "commer- 
cially valuable  technological  information  generated  by  the  Govern- 
ment at  a  substantial  cost  to  the  public,  is  likely  to  be  used  for 
commercial  purpose,  and  will  deprive  the  Government  of  its  com- 
mercial value." 

We  find  no  convincing  reason  for  the  provision,  and  we  believe 
there  are  compelling  reasons  it  should  not  be  included. 

The  only  tangible  example  of  a  problem  this  provision  is  de- 
signed to  remedy  is  that  the  current  FOIA  "permitted  a  Japanese 
company  to  acquire  at  a  pittance  sophisticated  water  desalinization 
technology  that  American  taxpayers  paid  large  sums  to  develop." 
This  seems  to  be  a  rather  thin  reed  on  which  to  balance  this  far- 
reaching  new  policy. 

Several  arguments  can  be  made  against  the  change.  For  exam- 
ple, the  language  in  section  1217  of  the  1984  Defense  Department 
authorization,  Public  Law  98-44,  puts  the  Defense  Department  in  a 
position  to  withhold  from  public  disclosure  certain  kinds  of  techni- 
cal data. 

Second,  existing  Federal  patent  policy  offers  the  protection  that 
is  needed.  Though  the  Government  may  not  copyright  its  own 
work,  it  most  certainly  can  patent  its  inventions.  Inventions  in- 
clude any  new  and  useful  products  on  any  new  and  useful  improve- 
ment thereof. 

There  is  extensive  legal  basis  going  back  to  Harry  Truman's  Ex- 
ecutive order  in  1950  that  creates  the  framework  for  the  Federal 
Government  to  protect  its  rights  in  inventions.  Recently,  Congress 
enacted  Public  Law  96-51  that  establishes  the  way  for  Government 
to  license  its  patented  technology  and  assure  its  commercial  exploi- 
tation. 

Third,  we  believe  the  provision  raises  serious  questions  with 
regard  to  existing  copyright  law.  We  see  the  legislation  creating 
new  and  ill-defined  intellectual  property  rights  in  Government  in- 
formation. 

Such  a  development  flies  in  the  face  of  the  precedents  estab- 
lished more  than  a  century  ago  and  codified  in  section  105  of  the 
Copyright  Act  of  1976,  which  reads,  "Copyright  text  is  not  available 
for  any  work  of  the  U.S.  Government." 
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The  Federal  Government,  as  a  matter  of  statutory  policies,  is 
precluded  from  asserting  a  proprietary  interest  in  unclassified  in- 
formation against  its  own  citizens  who  have  underwritten  that  in- 
formation's development. 

This  underlying  concept  of  the  royalty  paid  by  a  person  for  the 
use  of  something  owned  by  another  is  central  to  the  Senate  legisla- 
tion. 

Though  it  is  appropriate  for  the  Government  to  license  or  lease 
certain  items  in  exchange  for  a  royalty,  patents,  timberland,  oil 
wells,  the  Copyright  Act  has  forbidden  the  exercise  of  such  rights 
in  Government-created  information. 

One  of  my  favorite  stories  has  to  do  with  the  origins  of  American 
copyright.  Initially,  in  Great  Britain,  for  example,  the  statute  of 
Queen  Anne  gave  the  Crown  the  authority  to  grant  copyright  and 
it  was  under  this  grant  of  copyright  that  the  first  newspapers  in 
this  country  operated. 

The  first  newspaper  in  the  United  States  was  the  Boston  News- 
letter, and  it  was  licensed  under  the  statute  of  Queen  Anne.  When 
it  became  a  seditious  newspaper.  King  George  took  away  its  right 
to  make  copies,  its  copyright. 

That  Government  exercises  of  copyright  led  to  the  placement  of 
the  copyright  provision  in  the  Constitution  in  article  I,  whereas 
freedom  of  religion  and  freedom  of  the  press,  freedom  of  speech 
ended  up  in  the  first  amendment. 

The  seditious  newspaper  problem  repeated  itself  with  such  fre- 
quency throughout  the  colonies  that  a  fundamental  part  of  our 
Constitution  gives  the  citizen,  rather  than  the  State,  copyright. 

The  proposal  to  grant  this  kind  of  protection  to  Government  in- 
formation tends  to  go  back  to  that  statute  of  Queen  Anne  and  some 
of  the  abuses  that  arose  out  of  that. 

That  approach  is  diametrically  opposed  to  the  system  we  have  in 
this  country.  Nevertheless,  if  Congress  wishes  to  examine  this  area, 
it  should  do  so  openly  in  the  proper  jurisdictional  arenas. 

We  strongly  believe  the  current  amendment  to  FOIA  is  not  the 
appropriate  vehicle  for  such  examination. 

Our  fifth  argument  against  this  provision  is  that  the  fee  provi- 
sion is  confusing  and  complex.  The  legislation  would  lead  to  crea- 
tivity in  the  imagination  of  people  at  0MB  and  elsewhere  to  come 
to  grips  with  the  following  questions. 

What  is  commercially  valuable  technological  data?  What  is  sub- 
stantial cost?  How  does  the  Government  FOIA  officer  determine 
before  the  fact  that  something  is  likely  to  be  of  commercial  value? 

Commercial  value  usually  arises  after  the  fact  in  most  cases, 
only  after  the  hard  work  of  citizens  have  added  value  to  it. 

Most  seriously,  can  there  be  commercial  value  that  the  Govern- 
ment can  be  deprived  of? 

They  are  almost  unanswerable  questions.  How  is  the  recovery 
price  to  be  set?  Since  the  first  purchaser  may  be  the  only  purchas- 
er, does  he  or  she  pay  the  full  cost  of  creating  it,  and  if  subsequent 
purchasers  then  come  along,  do  they  pay  a  pro  rata  share,  in  effect 
of  the  first  copy  cost? 

The  fee  provision  defies  simple  administration  and  is  opposable 
on  that  ground. 
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We  also  believe  that  the  full  cost  recovery  requirements  for  Gov- 
ernment marketed  information  can  easily  be  distinguished  from 
the  fees  proposed  in  this  legislation. 

A  Government  agency  that  organizes  itself  to  create  and  distrib- 
ute commercial  information  products  and  services  in  the  market- 
place should  not  price  its  product  in  such  a  manner  to  compete  un- 
fairly with  entities  in  the  private  sector  that  are  attempting  to 
reach  the  same  market. 

I  think  there  is  a  distinction  to  be  made  in  this  case.  In  the  typi- 
cal FOI  situation,  information  is  lying  dormant  in  the  Government 
file.  It  is  not  being  offered  in  the  marketplace. 

In  this  latter  case,  a  discriminatory  price  that  discourages  access 
and  development  is  inconsistent  with  the  purpose  of  the  FOIA. 

Let  me  turn  to  that  part  of  the  legislation  dealing  with  mailing 
lists  and  personal  privacy. 

While  our  industry  deals  in  information,  it  is  very  sensitive  to 
the  impact  of  information  on  people's  lives  and  on  businesses,  as 
well.  The  industry  has  a  deep  concern  for  the  privacy  of  individ- 
uals. 

We  also  have  a  firsthand  understanding  of  the  efficiencies  of 
using  specialized  lists  to  communicate  with  people  for  whom  the  in- 
formation has  value. 

We  have  sought  information  from  Government  agencies  that 
would  reflect  recipients  of  information  products  and  services  from 
the  Government.  What  they  have  purchased  and  used  suggests  that 
they  would  be  interested  in  similar  material. 

These  lists  would  be  used  to  inform  such  recipients  of  the  value- 
added  information  products  and  services  of  private  sector  compa- 
nies based  on  original  Government  information. 

It  should  be  pointed  out  that  the  Government  Printing  Office 
and  NTIS  use  mailing  lists.  They  buy  them  from  the  private  sector 
and  use  lists  generated  from  the  sale  of  documents  to  promote 
other  documents  and  send  out  announcements  of  new  and  usually- 
related  products. 

We  would  like  to  see  any  restriction  on  the  provision  of  compila- 
tions or  lists  of  names  and  addresses  that  could  be  used  for  solicita- 
tion purposes  more  carefully  balanced. 

We  think  some  work  needs  to  be  done  in  that  area.  For  example, 
when  a  list  is  developed  simply  as  a  result  of  a  commercial  transac- 
tion between  an  individual  and  the  Government  acting  in  a  com- 
mercial activity,  it  would  make  sense  to  us  to  allow  some  means  of 
release  while  also  providing  means  for  protecting  those  who  may 
not  wish  their  names  to  be  used  for  any  purpose  at  all. 

If  it  is  your  plan  to  offer  amendments  in  this  area,  we  would  be 
very  interested  in  working  with  your  staff  on  those  questions. 

It  would  also  be  worthwhile  to  include  specific  provisions  that 
would  address  one  particular  problem  we  have  experienced  in  the 
past  with  regard  to  a  possible  FOIA  loophole. 

As  you  know,  FOIA  does  not  reach  the  legislative  branch.  The 
Government  Printing  Office  has  used  this  fact  to  insulate  itself 
from  requests  when  it  wishes  to  protect  information  that  would 
likely  be  released  if  it  had  been  held  by  a  truly  executive  branch 
entity. 
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Often  this  information,  such  as  the  institutional  subscriber  list 
for  the  Federal  Register,  is  technically  executive  branch  informa- 
tion. 

Through  what  some  might  call  a  legalistic  slight  of  hand,  the  list 
is  conveniently  housed  in  the  FOIA-proof  GPO.  We  have  seen  let- 
ters of  denial  requesting  material  of  that  kind  claiming  freedom 
from  the  FOIA  requirements,  while  also  assuring  that  they  are 
complying  with  the  Privacy  Act. 

The  GPO's  concerns  for  individual  privacy  do  not  prevent  them 
from  using  these  same  mailing  lists  in  that  same  marketplace  with- 
out regard  to  privacy  of  its  citizens. 

The  Government  cannot  commercially  engage  in  the  information 
business  on  the  one  hand,  and  on  the  other,  claim  some  special  re- 
lationship. Information  arising  out  of  purely  commercial  transac- 
tions needs  to  be  considered  carefully.  There  should  be  some  con- 
sideration given  to  balancing  the  interests  of  privacy  of  the  citizens 
and  the  Government's  market  position  against  those  of  other  citi- 
zens who  are  trying  to  provide  additional  services  to  the  public. 

Let  me  conclude  by  stating  once  again,  we  support  the  Freedom 
of  Information  Act,  generally,  as  an  extremely  valuable  tool  for 
guaranteeing  openness  to  Government  information  and  that  it 
should  not  be  modified  in  any  fashion  to  decrease  the  availability 
of  Government  information  it  provides  access  to. 

[The  prepared  statement  of  Mr.  Zurkowski  follows:] 
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Committee  on  Government  Operations 
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Good  morning  Mr.  Chairman.    My  name  is  Paul 
G.  Zurl<owski  and  I  am  the  President  of  the 
Information  Industry  Association.    We  are 
grateful  to  appear  before  this  Subcommittee 
and  discuss  with  you  our  thoughts  on  the  current 
efforts  to  amend  the  Freedom  of  Information 
Act,  one  of  the  cornerstones  of  the  body  of  law 
addressing  information  policy  in  this  nation. 

The  members  of  the  Information  Industry 
Association  are  companies  that  collect,  create, 
organize,  store,  retrieve  and  deliver 
information  to  meet  the  needs  of  a  rapidly 
expanding  commercial  marketplace.    They  are 
part  of  a  business  which  generates,  according  to 
a  survey  we  conducted  last  year,  more  than 
$13  billion  annually,  and  which  is  growing  12  to 
14%  each  year. 

The  Freedom  of  Information  Act,  while  not 
perfect,  does  work  well.    It  is  a  carefully 
constructed  legislative  product,  subtly  shaped 
by  judicial  interpretation  over  the  past  decade 
or  so.    It  seeks  to  balance  a  diverse  collection 
of  interests,  many  of  which  are  diametrically  in 
opposition,  and  overall,  does  a  creditable  job. 

This  Subcommittee  has  heard  extensive 
testimony  regarding  particular  examples  of 
material  about  the  workings  of  government  that 
was  released  through  FOIA  and  has  seen  how 
the  public  interest  has  been  served  by  such 
release.    Equally  significant  is  the  whole  range 
of  material  made  available  willingly  by 
agencies,  not  because  FOIA  was  used,  but 
because  it  could  have  been.    One  can  only 
surmise  how  such  an  atmosphere  of  openness  of 
•Information  contributes  to  the  behavior  of 
public  servants,  knowing  that  the  results  of 
their  decision-making  is  so  vulnerable  to  public 
scrutiny.    Certainly  this  indirect  pressure  is  a 


major  positive  contribution  of  the  Freedom  of 
Information  Act. 

In  the  event  the  House  of  Representatives 
deems  it  wise  to  enact  amendments  to  FOIA 
during  this  Congress,  we  wish  to  make  clear  to 
you  our  concern  over  certain  infirmities  in  the 
Senate  legislation,  S.774,  which  we  strongly 
urge  be  excised  from  any  final  statutory 
change.    We  have  not,  as  an  industry,  prepared 
comments  on  a  section-by-section  basis. 
Instead  we  would  like  to  use  the  time  allotted 
to  us  to  focus  on  one  glaring  problem  of  S.774 
which  we  believe  is  entirely  inappropriate  and 
indeed  is  in  contravention  with  other  statutory 
law;  that  is,  the  right  of  the  agencies  to  impose 
and  collect  fees  based  on  a  proprietary  interest 
in  the  information  instead  of  simply  the  direct 
costs  of  access,  as  is  currently  the  case. 
Additionally,  we  would  like  to  raise  a  little- 
noticed  issue,  regarding  mailing  lists,  which  we 
believe  could  be  remedied  by  action  of  this 
Subcommittee. 

S.774  would  amend  the  Freedom  of  Information 
Act  to  include  a  new  subclause, 
552(a)(4)(A)(i)(c),  which  would  allow  for  the 
charging  of  a  so-called  fair  value  fee  for 
providing  "records  containing  commercially 
valuable  technological  information  which  was 
generated  by  the  Government  at  substantial 
cost  to  the  public,  is  likely  to  be  used  for  a 
commercial  purpose,  and  will  deprive  the 
Government  of  its  commercial  value."    While 
we  have  carefully  examined  this  provision  and 
the  explanatory  material  in  the  Senate  Report 
(No.  98-221),  we  find  no  convincing  reason  for 
the  provision  and  we  believe  there  are 
compelling  reasons  it  should  not  be  included. 

In  the  Senate  Committee  report,  the  only 
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tangible  example  of  a  problem  this  provision  is 
designed  to  remedy  is  that  the  current  FOIA 
"permitted  a  Japanese  company  to  acquire  at  a 
pittance  sophisticated  water  desalinization 
technology  that  American  taxpayers  paid  large 
sums  to  develop."    This  seems  to  be  a  rather 
thin  reed  on  v/hich  to  balance  this  far-reaching 
new  policy.    We  believe  that  no  real  case  has 
been  made  for  the  inclusion  of  this  provision  in 
the  statute.    Especially  now,  with  the  language 
in  Section  1217  of  the  1984  Defense 
Department  Authorization  (Public  Law  98-94), 
the  Defense  Department  should  be  in  a  position 
to  withhold  from  public  disclosure  certain  kinds 
of  technical  data.   But  even  without  that  newly 
offered  level  of  protection,  we, believe  that 
existing  federal  patent  policy  offers  the 
protection  that  is  needed.    While  the 
government  may  not  copyright  its  own  works  — 
more  on  that  later  —  it  most  certainly  can 
patent  its  inventions  (35  USC  207).    Inventions 
include  "any  new  and  useful  process  ...  or  any 
new  and  useful  improvement  thereof.  .  .  ." 
(35  USC  101).   There  is  an  extensive  legal  basis, 
going  back  to  an  Executive  Order  signed  by 
President  Truman  in  1950,  that  creates  the 
framework  for  the  Federal  Government  to 
protect  its  rights  in  inventions.    Recently  the 
Congress  enacted  Public  Law  96-517  that 
establishes  the  way  for  the  government  to 
license  its  patented  technology  and  to  assure  its 
commercial  exploitation. 

The  Senate  Committee  report  expresses  fear 
that  the  government  would  be  "deprived  of  the 
income  it  might  otherwise  receive  in  the  form 
of  licenses  and  royalties  for  licensable 
technological  data,"  and  that  the  proposed  new 
provision  would  remedy  this  problem.    No  facts 
presented  in  the  Senate  Report  invalidate  the 
conclusion  that  existing  Federal  patent  policy 
would  protect  the  government's  interest,  and 
that  it  is  inappropriate  to  tamper  with  FOIA  to 
accomplish  what  the  Senate  Act  purports  to  do. 

Accordingly,  we  believe  that  there  is  no 
convincing  reason  to  include  this  fee  provision 
in  any  modification  of  the  Freedom  of 
Information  Act.   Even  more  important,  as  we 
stated,  there  are  some  compelling  reasons  not 
to  do  so.   First,  we  believe  the  provision  raises 
serious  questions  with  regard  to  existing  law/ 
dealing  with  copyright  and  government 
information.   Second,  as  drafted,  the  provision 
is  confusing  and  overly  complex. 


We  see  the  legislation  creating  new  and  ill- 
defined  intellectual  property  rights  in 
government  information.    Such  a  development 
flies  in  the  face  of  precedent  established  more 
than  a  century  and  a  half  ago  and  codified  in 
Section  105  of  the  Copyright  Act  of  1976: 
"Copyright  protection  ...  is  not  available  for 
any  work  of  the  United  States  Government." 
The  Federal  Government,  as  a  matter  of 
statutory  policy,  is  precluded  from  asserting  a 
property  interest  in  unclassified  information 
against  its  own  citizens,  who  have  underwritten 
that  information's  development. 

Our  concern  was  especially  prompted  by  the 
original  language  of  S.774  as  it  was  reported  by 
the  Senate  Committee.    At  that  time  the  f^e 
provision  allowed  for  the  collection  of  "a  fair 
value  fee  or  royalties,  or  both."    The  reference 
to  royalties  was  stripped  from  the  bill  on  the 
Senate  floor,  principally  in  response  (albeit 
inadequate)  to  our  concerns.   But  the  underlying 
concept  of  a  royalty,  a  fee  paid  by  a  person  for 
the  use  of  something  owned  by  another,  is  still 
very  much  a  part  of  the  legislation.    While  it  is 
appropriate  for  the  government  to  license  or 
lease  certain  items  in  exchange  for  a  royalty  ~ 
patents,  timber  land,  oil  wells  —  the  Copyright 
Act  has  forbidden  the  exercise  of  such  rights  in 
government  created  information. 

We  are  not  arguing  that  this  new  provision 
would  create  an  absolute  government  copyright 
as  such.    In  fact,  if  such  were  the  intention,  the 
approach  thereby  attempted  is  seriously 
flawed.    Copyright  allows  the  copyright  owner 
to  control  further  use  of  the  copyrighted  work, 
thus  protecting  and  stabilizing  its  value.    In 
S.774,  there  is  no  prohibition  of  secondary  use 
of  the  commercially  valuable  technological 
information.    In  other  words,  if  I  were  to  pay 
the  established  fees  for  such  information  and 
publish  it  verbatim,  someone  else  could 
conceivably  come  along,  copy  it,  and  (without 
having  to  incur  the  fees  I  had  to  pay  to  the 
government)  publish  and  sell  it  cheaper  than  I 
could.   I  could  not  claim  a  violation  of  copyright 
because  Section  105  of  the  Copyright  Act 
precludes  such  protection. 

You  can  see  how  this  situation  could  result  in 
the  unwillingness  of  publishers  to  incur  the  fee 
called  for  in  S.774  and  the  resultant 
constrictions  of  the  flow  of  information  from 
the  government  to  the  people.    Agencies  could 
use  thus  new  authority  as  a  very  effective 
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device  for  withholding  information,  simply  by 
setting  the  fee  inordinately  high. 

We  believe  any  change  from  the  current 
prohibition  of  government  holding  copyright  in 
its  works  would  be  ill  advised  without  a  showing 
for  a  clear  need  for  such  rights.    Throughout 
history  and  in  other  nations,  government 
copyright  has  proven  to  be  an  effective  means 
for  censorship  and  withholding  of  information; 
such  an  approach  is  diametrically  opposite  of 
the  freedom  and  openness  of  information  this 
nation  exemplifies.    Nevertheless,  if  Congress 
wishes  to  examine  this  area  it  should  do  so 
openly  and  in  the  proper  jurisdictional  arenas. 
We  strongly  believe  that  the  current 
amendment  to  the  FOIA  is  not  the  appropriate 
vehicle  for  such  an  examination. 

With  regard  to  our  concern  that  the  fee 
provision,  if  enacted,  would  be  confusing  and 
complex,  let  me  raise  just  a  few  guestions  that 
a  cursory  examination  of  the  language  raises. 
The  legislation  leaves  it  to  the  creativity  and 
imagination  of  regulation  writers  at  the  Office 
of  Management  and  Budget  to  come  to  grips 
with  these  questions;  we  are  nonetheless 
concerned  with  the  murkiness  of  many  of  the 
terms  and  concepts.    What  is  "commercially 
valuable  technological  data?"    What  is 
"substantial  cost"^"    How  does  a  government 
FOIA  officer  determine,  before  the  fact,  that 
something  is  "likely  to  be  used  for  a  commercial 
purpose?"    Most  seriously,  can  there  be  a 
"commercial  value"  that  the  government  can  be 
deprived  of?    Is  the  business  of  government  to 
govern,  or  is  it  to  engage  in  commercial 
information  enterprises? 

Additionally,  how  is  a  recovery  price  to  be 
set?    Since  the  first  purchaser  may  be  the  only 
purchaser,  does  he  pay  the  full  cost?    Would 
subsequent  purchasers  then  pay  a  pro  rata  share 
and  their  payments  be  distributed  to  earlier 
purchasers? 

Even  if  this  fee  provision  were  beneficial  —  and 
we  strongly  believe  it  is  not  --  one  can  see  that 
the  simple  administrative  steps  associated  with 
it  present  serious  problems.  Until  such 
procedures  can  be  defined  by  the  Congress  with 
greater  precision,  the  provision  should  not  be 
part  of  any  effort  to  amend  FOIA. 

Before  concluding  our  discussion  of  the  fee 
provision,  let  me  raise  one  more  issue  that  I 


previously  alluded  to,  and  that  concerns  the 
proper  role  of  government.    In  this  age  of 
burgeoning  information  capabilities,  we 
frequently  see  government  engage  in  providing 
information  products  and  services  with 
questionable  justification.    This  Subcommittee 
and  its  Chairman  have  provided  legislative 
leadership  on  thi^  issue,  holding  hearings  on  the 
Chairman's  bill,  H.R.4758,  during  the  last 
Congress.    This  farsighted  bill  would  have 
clearly  prohibited  the  government  from 
entering  the  commercial  information 
marketplace.    In  those  cases  where  it  was 
determined  appropriate  for  government  entry, 
the  legislation  would  require  full  cost 
recovery.    IIA  testified  in  strong  support  of  this 
approach,  and  would  still  urge  its  enactment. 

The  reason  for  raising  this  matter  in  the 
context  of  the  FOIA  amendments  is  to  allay 
some  confusion  that  may  arise  between  the 
pricing  approach  that  we  would  support  in  the 
context  of  "commercial-like"  information 
services  offered  by  the  government  and  the 
provision  of  specific  information  requested 
under  the  Freedom  of  Information  Act.    As  you 
may  recall  from  our  testimony  on  H.R.  4758 
presented  to  this  Subcommittee,  we  have 
worked  to  amend  National  Library  of  Medicine 
legislation  in  such  a  way  that  NLM  would  be 
required  to  recover,  at  least  from  commercial 
users,  the  full  cost  of  providing  its  information 
services,  not  just  the  marginal  cost  of  providing 
access.    Such  an  approach  is  based  on  the  so- 
called  User  Fee  statute,  31  USC  9701,  and  its 
implementing  regulation,  OMB  Circular  A-25. 
The  Senate  Report  on  S.77A  uses  this  same 
statute  to  justify  the  fee  provisions  for 
technological  information. 

Why  then,  when  we  supported  H.R.4758,  and  we 
supported  the  requirement  for  NLM  to  recover 
some  of  the  cost  of  accumulating  its 
bibliographic  information,  would  we  be  opposed 
to  requiring  a  similar  proposal  for  other 
agencies  which  develop  "commercially  valuable 
technological  information?" 

The  answer  is  quite  simple  and  worth  taking  a 
moment  to  consider.    In  the  NLM  case,  a 
government  agency  has  organized  itself  to 
create  and  distribute  commercial  information 
.  products  and  services  in  the  marketplace; 
accordingly,  it  should  not  price  in  such  a 
manner  that  it  competes  unfairly  with  entities 
in  the  private  sector  which  are  attempting  to 
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reach  the  same  market.   In  the  FOIA  case,  the 
"commercially  valuable"  information  is  lying 
dormant  in  some  government  file;  it  is  not  being 
offered  to  the  marketplace.   It  is  the 
entrepreneurial  spirit  of  the  private  sector  that 
identifies  such  information,  requests  it,  and 
develops  it  to  the  benefit  of  all.    In  this  latter 
case,  a  discriminatory  price  that  discourages 
access  and  development  does  not  make  sense. 

Let  me  turn  to  one  other  aspect  of  the 
legislation  that  concerns  members  of  the  IIA, 
specifically  that  part  amending  Section 
552(b)(6)  dealing  with  mailing  lists  and  personal 
privacy.    While  our  industry  has  a  deep  concern 
for  the  privacy  of  individuals,  we, also  have  a 
first-hand  understanding  of  the  efficiencies  of 
using  specialized  lists  to  bring  to  the  attention 
of  identifiable  groups  information  that  will 
affect  them.    The  Senate  report  on  S.774 
recognizes  this  benefit  when  it  refers  to  the 
case  which  approved  access  to  a  mailing  list  of 
disabled  military  personnel  (Disabled  Officers 
Association  v.  Rumsfeld). 

Members  of  our  industry  have  sought  mailing 
lists  from  government  agencies  that  would 
reflect  recipients  of  information  products  and 
services  from  the  government.    These  lists 
would  be  used  to  inform  such  recipients  of 
value-added  information  products  and  services 
based  on  the  original  government  information. 
It  should  be  pointed  out  that  the  government 
itself  (e.g.,  the  Government  Printing  Office  and 
the  National  Technical  Information  Service) 
uses  mailing  lists  of  past  buyers  to  send 
announcements  of  new,  (usually)  related 
products. 

We  would  like  to  see  any  restriction  on 
provision  of  "compilations  or  lists  of  names  and 
addresses  that  could  be  used  for  solicitation 
purposes"  more  carefully  balanced.    We 
certainly  would  not  argue  that  lists  of 
recipients  of  Federal  benefit  programs  should 
be  made  easily  available;  though,  on  the  other 
hand  a  flat  prohibition  may  also  be 
inadvisable.    A  certain  amount  of  discretion  left 
in  the  hands  of  the  agencies  and  the  courts 
seems  appropriate.    That  is,  agencies  in  custody 
of  mailing  lists  should  neither  be  compelled  to 
disclose  them  in  response  to  all  requests,  nor  be 
prohibited  from  doing  so  in  all  cases. 
However,  when  a  list  is  developed  simply  as  the 
result  of  a  commercial  transaction  between  an 
individual  and  the  government  acting  in  a 


commercial  activity  (e.g.,  subscriptions  to 
government  periodicals,  access  to  government 
databases)  it  would  make  sense  to  us  to  allow 
some  means  of  release,  while  also  providing 
means  for  protecting  those  who  may  not  wish 
their  names  to  be  used  for  any  purpose  at  all.    If 
it  is  your  plan  to  offer  amendments  to  the 
current  FOIA,  we  would  be  glad  to  work  with 
the  Subcommittee  and  its  staff  to  develop 
appropriate  language  on  this  point  if  you  so 
desire. 

It  would  also  be  worthwhile  to  include  specific 
provisions  that  would  address  one  particular 
problem  we  have  experienced  in  the  past  with 
regard  to  a  possible  FOIA  loophole.    As  you 
know,  FOIA  does  not  reach  the  legislative 
branch.    The  Government  Printing  Office,  which 
resides  in  the  legislative  branch,  has  used  this 
fact  to  insulate  itself  from  requests  ~  and  more 
significantly  from  litigation  that  would  follow 
denials  ~  when  it  wishes  to  protect  information 
that  would  likely  be  released  if  it  was  held  by  a 
true  executive  branch  entity. 

Often  this  information,  such  as  the  institutional 
subscriber  list  to  the  Federal  Register,  is 
technically  executive  branch  information  (the 
Office  of  the  Federal  Register  is  part  of  the 
General  Services  Administration).    Through 
what  some  might  call  a  legalistic  sleight  of 
hand,  the  list  is  conveniently  housed  in  the 
FOIA-proof  GPO.    We  have  seen  denial  letters 
from  GPO  claiming  freedom  from  Freedom  of 
Information  requirements,  while  also  assuring 
that  they  were  complying  with  the  Privacy 
Act.    And,  as  stated  before,  the  GPO's  concerns 
for  individual  privacy  certainly  would  not 
prevent  them  from  using  many  government  lists 
to  promote  a  new  GPO  product;  indeed,  such 
uses  have  increasingly  become  part  of  their 
significantly  expanded  marketing  program. 

Let  me  conclude  by  stating  once  again  that  the 
Information  Industry  Association  believes  that 
Freedom  of  Information  Act  is  an  extremely 
important  tool  for  guaranteeing  openness  of 
government  information.   It  should  not  be 
modified  in  any  fashion  that  would  tend  to 
decrease  the  availability  of  government 
information  it  provides  access  to.    The  new  fee 
provision  of  S.774  discussed  above  clearly  leads 
in  that  direction.    I  would  be  pleased  to  attempt 
to  answer  any  questions  you  or  members  of  the 
Subcommittee  might  have. 
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Mr.  English.  Mr.  Sedgwick? 

STATEMENT  OF  TOD  SEDGWICK,  PUBLISHER,  PASHA  PUBLICA- 
TIONS,  REPRESENTING  THE  NEWSLETTER  ASSOCIATION,  AC- 
COMPANIED BY  FREDERICK  GOSS,  EXECUTIVE  DIRECTOR 

Mr.  Sedgwick.  Thank  you,  Mr.  Chairman. 

I  appreciate  your  invitation  to  appear  before  this  committee  and 
present  our  views  on  this  bill.  I  am  Tod  Sedgwick,  publisher  of 
Pasha  Publications,  a  newsletter  and  information  services  firm  in 
Arlington,  VA.  I  am  accompanied  by  Fred  Goss  on  my  left. 

The  Newsletter  Association  represents  850  members  throughout 
the  country,  and  we  produce  over  2,000  newsletters  on  every  con- 
ceivable subject  area.  We  feel  that  the  newsletter  industry  for  par- 
ticularly in  the  last  10  years  has  performed  a  very  valuable  over- 
sight function  with  respect  to  most  Federal  agencies. 

Just  about  every  Federal  agency  of  any  size  is  covered  in  great 
detail  by  newsletters  sent  to  subscribers  who  are  interested  in  mon- 
itoring that  agency's  activities. 

The  FOIA  has  been  a  very  important  tool  in  the  ability  of  these 
future  newsletter  reporters  to  uncover  facts  that  some  of  the  agen- 
cies would  prefer  to  hide.  In  the  interest  of  time,  I  know  you  have  a 
lot  of  witnesses  this  morning,  so  I  will  skip  over  some  of  the  exam- 
ples I  had,  one  of  which  was  the  Synthetic  Fuels  Corporation, 
which  you  and  Congressman  Brown  discussed  earlier. 

We  feel  that  if  that  had  come  under  some  of  the  oversight  provi- 
sions, that  the  FOIA  permits,  maybe  they  wouldn't  be  having  some 
of  the  problems  they  are  having  today. 

We  are  concerned  that  this  bill  would  seriously  impede  our  mem- 
bers' ability  to  use  the  FOIA  to  conduct  meaningful  oversight  of 
Federal  agencies  and  our  specific  objections  are  as  follows: 

First,  we  are  concerned  about  the  additional  fees  for  reviewing 
and  classifying  public  information.  We  feel  these  are  onerous  and 
open  to  abuse.  While  the  fee  waiver  sections  do  not  adequately  pro- 
tect newsletters,  we  think  that  any  Federal  bureaucrat  who  does 
not  want  to  release  information  can  impose  prohibitive  costs  for  re- 
viewing and  classifying  the  information. 

It  is  kind  of  an  open-ended  provision  that  could  be  abused. 

Furthermore,  the  provision  for  information  that  can  be  "consid- 
ered as  primarily  benefiting  the  general  public  and  not  the  com- 
mercial or  other  private  interests  of  the  requester,"  we  feel  that 
has  real  problems. 

We  don't  think  this  distinction  can  be  made  objectively  by  an 
agency  bureaucrat  who  does  not  want  to  release  information  in  the 
first  place.  We  don't  feel  it  is  possible  to  distinguish  between  infor- 
mation that  would  benefit  the  public  or  "private  interests  of  the  re- 
quester." 

If  you  take  a  request  filed  by  the  Washington  Post,  does  that 
benefit  the  general  public,  or  does  it  benefit  the  stockholders  of  the 
Washington  Post  Co.? 

By  the  same  token,  I  would  not  want  to  empower  a  Federal  bu- 
reaucrat to  judge  whether  public  information  by  a  newsletter  re- 
porter benefits  the  reporter,  benefits  the  publisher  of  the  newslet- 
ters or  the  reader  of  the  newsletter. 
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On  another  area,  the  fee  waiver  for  representatives  of  the  news 
media,  it  gives  us  little  comfort,  because  we  feel  that  often  Federal 
officials  arbitrarily  declare  newsletters  not  to  be  news  media. 

We  would  recommend  that  the  wording  of  this  section  be 
changed  to  "news  media,  including  all  periodicals  owned  and  oper- 
ated independently  of  any  government,  industry,  institution,  asso- 
ciation, or  lobbying  organization." 

This  is  the  same  language  used  by  the  Periodical  Press  Galleries. 
We  feel  that  would  clarify  the  definition  of  the  news  media. 

We  object  to  the  proposal  contained  in  the  bill  permitting  the 
Government  to  charge  fair  value  fee  for  commercially  valuable 
technological  information  generated  at  substantial  cost  to  the 
public. 

If  the  public  paid  a  substantial  amount  of  money  to  gather  this 
information  in  the  first  place,  citizens  should  not  be  barred  from 
obtaining  this  information  by  the  imposition  of  prohibitive  fees. 

I  also  wanted  to  address  the  issue  of  mailing  lists.  The  provision 
as  it  is  in  the  bill  would  exempt  from  disclosure  lists  of  names  and 
addresses  that  could  be  used  for  solicitation  purposes. 

We  feel  that  the  Privacy  Act,  that  existing  law  protects  private 
individuals  so  in  our  opinion,  there  is  no  need  for  this  provision. 
We  are  very  concerned  that  this  policy  would  give  Federal  officials 
one  more  tool  to  conceal  how  their  activities  affect  businesses. 

It  does  this  by  preventing  newsletter  publishers  from  getting 
access  to  the  names  of  companies  that  are  affected  by  the  different 
Federal  agencies,  and  we  feel  that  preventing  them  from  reaching 
these  companies  and  informing  them  about  these  activities  will 
hamper  the  oversight  function  that  I  discussed  earlier. 

We  believe  the  Federal  Government  should  be  able  to  withhold 
lists  of  names  and  addresses  when  it  has  demonstrated  that  the  re- 
lease of  these  names  could  be  expected  to  be  an  unwarranted  inva- 
sion of  privacy. 

We  don't  believe  that  a  mailing  list  in  and  of  itself  warrants  pro- 
tection. 

Finally,  I  think  it  is  difficult  to  draw  the  line  in  determining 
what  lists  could  be  used  for  solicitation  purposes.  A  Federal  agency 
could  withhold  its  own  telephone  book  on  the  grounds  it  could  be 
used  for  solicitation. 

Lists  of  violators  of  environmental  laws  could  be  withheld  on  the 
same  grounds. 

As  part  of  my  written  testimony,  I  am  submitting  a  legal  analy- 
sis of  S.  774,  which  focuses  on  this  whole  mailing  list  issue.  I  do 
commend  it  to  your  attention,  because  it  is  a  very  lengthy  and  de- 
tailed analysis  of  court  precedents  and  legislative  background  and 
it  argues  that  withholding  mailing  lists  would  inhibit  the  free  flow 
of  information. 

In  summary,  we  oppose  this  bill  because  it  represents  a  bold 
effort  to  assert  proprietary  ownership  over  Government  informa- 
tion. This  effort  contradicts  constitutional  and  legal  precedents  and 
blocks  the  public  from  access  to  information  that  it  paid  to  gather 
in  the  first  place. 

We  appreciate  the  opportunity  to  appear,  Mr.  Chairman,  and 
would  be  glad  to  answer  any  questions  you  might  have. 

[The  prepared  statement  of  Mr.  Sedgwick  follows:] 
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Testimony  of 
The  Newsletter  Association 
On  S.  774 

I  wou]d  like  to  thank  Congressman  English  and  the  Subcommittee  for 
inviting  the  Newsletter  Association  to  present  its  views  on  S.  77A. 

My  name  is  Tod  Sedgwick.   I  am  a  former  newspaper  reporter  and 
currently  publisher  at  Pasha  Publications  Inc.,  a  newsletter  and 
information  services  publishing  firm  in  Arlington,  Va.   I  also  serve 
on  the  board  of  directors  of  the  Newsletter  Association  and  as 
chairman  of  the  association's  legislative  committee. 

I  am  accompanied  this  morning  by  Frederick  D.  Goss,  executive 
director  of  the  Newsletter  Association.   My  comments  represent  the 
official  position  of  the  Newsletter  Association  as  adopted  by  its 
board  of  directors. 

The  Newsletter  Association  is  the  international  nonprofit  trade 
association  representing  publishers  of  newsletters  and  other 
specialized  information  services.   The  association  currently  has  more 
than  850  publishers  as  members  who  produce  collectively  some  2,000 
newsletters  covering  almost  every  conceivable  subject  area. 

The  newsletter  industry  performs  a  valuable  oversight  function 
with  respect  to  most  federal  agencies.   Just  about  every  agency  of  any 
size  is  covered  in  great  detail  by  newsletters  that  are  sent  to 
subscribers  who  are  interested  in  monitoring  the  agency's  activities. 
The  Freedom  of  Information  Act  has  been  an  invaluable  tool  in 
assisting  newsletter  reporters  to  uncover  facts  that  agency 
bureaucrats  would  prefer  to  hide. 

Just  a  few  examples  will  suffice: 

Television  Digest  successfully  used  the  FOIA  to  obtain  some  1 ,000 
memoranda  written  during  the  Nixon  Administration  that  uncovered  for 
the  first  time  White  House  efforts  to  politicize  public  broadcasting 
through  the  use  of  federal  funds.  Fortunately,  public  broadcasting's 
funds  were  never  severed.    And,  as  a  result  of  the  memoranda,  tighter 
protections  of  public  broadcasting  were  implemented. 

Day  Care  USA  disclosed  through  documents  obtained  by  FOIA  that  the 
Day  Care  Council  of  America  had  closed  its  doors  without  fulfilling 
the  terms  of  a  grant  with  the  Dept.  of  Health  and  Human  Services. 

The  editor  of  FTC:WATCH  reports  that  the  FOIA  is  the  only  way  he 
uses  to  pry  out  of  that  agency  information  which  it  does  not  wish  to 
disclose.   That  newsletter,  and  others  that  report  on  specific 
agencies,  are  read  and  used  religiously  by  Congressional  oversight 
committee  members  and  staffers. 

The  editor  of  a  weekly  newsletter  on  synthetic  fuels  believes  that 
had  the  Synthetic  Fuels  Corp.  been  subject  to  FOIA  and  the  kind  of 
scrutiny  that  the  FOIA  permits,  it  would  not  have  ended  up  in  the 
shambles  it  is  in  now. 

Pasha  Publications  publishes  a  newsletter  on  space 
commercialization.   NASA  has  done  numerous  studies  on  how  small 
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businesses,  which  make  up  much  of  our  readership,  can  get  more 
involved  in  efforts  to  commercialize  space.   Although  NASA  has  been 
instructed  to  assist  companies  in  getting  involved  in  space 
commercialization,  NASA  officials,  for  reasons  known  only  to 
themselves,  have  consistently  refused  to  release  these  studies  which 
were  funded  by  taxpayers  and  are  useless  unless  somebody  reads  them. 
It  was  only  through  the  FOIA  that  we  were  able  to  obtain  these  studies 
and  make  them  available  to  our  readers. 

The  Newsletter  Association  believes  that  S.  774  would  seriously 
impede  our  members'  ability  to  use  the  FOIA  and  would  weaken 
meaningful  oversight  of  federal  agencies.   Our  specific  objections  are 
as  follows: 

The  additional  fees  for  reviewing  and  classifying  public 
information  are  onerous  and  open  to  abuse,  while  the  fee  waiver 
sections  do  not  adequately  protect  our  members. 

We  believe  that  any  federal  bureaucrat  who  does  not  wish  to 
release  information  can  simply  impose  prohibitive  costs  for  reviewing 
and  classifying  the  information. 

The  fee  waiver  provision  for  information  that  can  be  "considered 
as  primarily  benefiting  the  general  public  and  not  the  commercial  or 
other  private  interests  of  the  requester"  is  meaningless.   We  do  not 
believe  that  judgment  can  be  made  objectively  by  an  agency  bureaucrat 
who  does  not  want  to  release  the  information  in  the  first  place. 
Also,  it  is  clearly  impossible  to  distinguish  between  information  that 
would  benefit  the  public  or  the  "private  interests  of  the  requester." 

Do  requests  made  by  the  Washington  Post  benefit  the  public  or  the 
private  interests  of  the  stockholders  of  the  Washington  Post  Co.?   By 
the  same  token,  I  would  not  want  to  empower  a  federal  bureaucrat  who 
doesn't  want  to  release  information  to  judge  whether  public 
information  requested  by  one  of  my  reporters  benefits  me  or  the 
readers  of  my  newsletter. 

The  fee  waiver  for  representatives  of  the  news  media  gives  us 
little  comfort  because  federal  officials  sometimes  arbtrarily  declare 
newsletters  not  to  be  news  media.   We  recommend  that  the  wording  of 
that  section  be  changed  to  "news  media,  including  all  periodicals 
owned  and  operated  independently  of  any  government,  industry, 
institution,  association,  or  lobbying  organization."   This  mirrors  the 
language  used  by  the  Periodical  Press  Galleries  in  accrediting 
Congressional  correspondents. 

We  strongly  object  to  the  proposal  contained  in  this  bill 
permitting  the  government  to  charge  "fair  value  fee"  for  "commercially 
valuable  technological  information  which  was  generated ...  at 
substantial  cost  to  the  public."   It  seems  to  us  that  if  the  public 
paid  a  substantial  amount  of  money  to  develop  this  information  in  the 
first  place,  that  citizens  should  not  be  barred  from  obtaining  this 
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information  by  prohibitive  fees.   The  absence  of  a  clear  definition  of 
"technological  information"  leaves  this  provision  open  to  abuse  by 
federal  officials. 

The  Newsletter  Association  supports  the  views  of  the  R.eporters 
Committee  for  the  Freedom  of  the  Press  and  the  American  Newspaper 
Publishers  Assn.  with  respect  to  the  provisions  delaying  response 
times  to  FOIA  requests. 

With  respect  to  the  business  procedures  section  of  the  bill,  we 
can  appreciate  the  legitimate  concerns  of  businesses  which  do  not  want 
other  businesses  to  have  access  to  their  trade  secrets  held  by  the 
government.   But  we  concur  with  the  recommendation  of  the  Reporters 
Committee  for  the  Freedom  of  the  Press  that  news  media  be  exempted 
from  this  provision,  since  it  is  directed  principally  at  requesters 
from  businesses. 

We  strenuously  oppose  the  personal  privacy  provision  that  would 
exempt  from  disclosure  lists  of  names  and  addresses  that  "could  be 
used  for  solicitation  purposes." 

Names  of  individuals  at  home  addresses  are  already  protected  by 
the  Privacy  Act,  so  there's  no  need  for  this  provision.   Allowing 
agencies  to  withhold  business  addresses  makes  no  public  policy  sense. 
All  this  policy  accomplishes  is  to  give  federal  officials  one  more 
tool  to  conceal  how  their  activities  affect  businesses. 

It  does  this  by  blocking  from  newsletter  publishers  access  to  the 
names  of  companies  affected  by  the  various  federal  agencies. 
Preventing  publishers  from  reaching  these  companies  and  informing  them 
about  the  agencies'  activities  will  hamper  the  important  oversight 
function  that  newsletters  serve. 

Finally,  where  do  you  draw  the  line  in  determining  "lists  that 
could  be  used  for  solicitation  purposes"?    Theoretically,  a  federal 
agency  could  withhold  its  own  telephone  book  on  the  grounds  that  it 
could  be  used  for  solicitation.   Lists  of  violators  of  environmental 
laws  could  be  withheld  on  the  same  grounds. 

I  would  like  to  submit  as  part  of  my  written  testimony  a  legal 
analysis  of  S.  774,  which  substantiates  our  argument  that  current  law 
adequately  protects  individuals  who  appear  on  mailing  lists  and  argues 
persuasively  that  withholding  mailing  lists  would  inhibit  the  free 
flow  of  information  that  is  so  essential  in  a  free  society. 

In  summary,  we  oppose  this  bill  because  it  represents  a  bold 
effort  to  assert  proprietary  ownership  over  government  information. 
This  effort  contradicts  constitutional  and  legal  precedents  and  blocks 
the  public  from  access  to  information  that  it  paid  to  gather  in  the 
first  place. 

We  appreciate  the  opportunity  to  appear  and  present  our  views. 
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Legal  Analysis  of  Current  Law 
and  Proposed  Legislation 


Ever  since  its  enactment  in  1966,  the  guiding  principle 
of  the  Freedom  of  Information  Act  ("FOIA"),  5  U.S.C.  §552,  has 
been  the  advancement  of  the  public's  right  to  know  and  have 
access  to  information  concerning  the  operation  of  the  federal 
government  and  its  officials.   This  precept,  rooted  in  the  common 
law  and  inherent  in  our  deep  seated  democratic  tradition,  was 
articulated  by  James  Madison  over  200  years  ago,  when  he  said: 
"a  people  who  mean  to  be  their  own  governors  must  arm  themselves 
with  the  power  knowledge  gives."   S.  Rep.  No.  813,  89th  Cong., 
1st  Sess.  2  (1965).   In  its  landmark  decision  in  EPA  v.  Mink,  410 
U.S.  73,  80  (1972),  the  Supreme  Court  explained  that  the  FOIA  was 
broadly  conceived  to  permit  access  to  official  information.   This 
fundamental  policy  of  liberal  disclosure  has  been  reaffirmed  by 
the  Court  more  recently  in  Baldridge  v.  Shapiro,  455  U.S.  345, 
352  (1982)  where  the  Court  noted  that  the  broad  mandate  of  FOIA 
is  to  provide  for  open  disclosure  of  public  information.   Accord 
GTE  Sylvania,  Inc.  v.  Consumer's  Union,  445  U.S.  375,  385  (1980) 
(FOIA  was  intended  to  establish  a  general  philosophy  of  full 
agency  disclosure  and  close  loopholes  v;hich  enable  agencies  to 
deny  legitimate  information  to  public) . 

Notwithstanding  the  statute's  unequivocal  preference 
for  unimpeded  public  access  to  government  records.  Congress  did 
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grant  the  agencies  a  modicum  of  discretion  in  withholding  certain 
classes  of  documents  enumerated  in  Subsection  (b)  of  the  Act. 
Among  these  nine  exceptions  to  the  mandatory  disclosure  rule  is 
Exemption  6,  5  U.S.C.  §552  (b) (6),  which  permits  an  agency  to 
withhold  from  the  public  "medical,  personnel,  or  similar  files, 
the  disclosure  of  which  would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy."   Exemptions  6  and  7(c)  (concerning 
personal  privacy  in  investigative  files)  are  unique  among  the 
exceptions  to  disclosure  under  the  Freedom  of  Information  Act. 
While  the  other  eight  exemptions  carry  a  presumption  that  full 
disclosure  to  "any  person"  is  deemed  to  be  in  the  public 
interest,  Exemption  6  requires  a  different  sort  of  balancing 
analysis  given  the  importance  of  the  privacy  interests  it  was 
designed  to  protect. 

Exemption  6  was  enacted  to  prevent  the  disclosure  of 
highly  personal  information  such  as  that  maintained  by  such 
agencies  as  the  Veterans  Administration,  Department  of  Health  and 
Human  Services  and  the  Selective  Service.   The  intent  of  Congress 
was  to  shield  information  of  a  highly  personal  nature  to  the 
individual  involved.   S.  Rep.  No.  813,  89th  Cong.,  1st  Sess.  9 
(1965)  .   In  addition  to  highly  personal  information,  there  was  a 
concern  that  information  might  be  released  that  could  harm  the 
individual.   H.R.  Rep.  1497,  89th  Cong.,  2d  Sess.  11  (1966). 
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Notwithstanding  Congress'  not  insignificant  interest  in 
safeguarding  personal  privacy.  Exemption  6  was  not  intended  to  t'e 
used  as  a  shield  to  bar  the  disclosure  of  all  personal 
information.   Like  all  other  exemptions,  Exemption  6  is  a 
limited,  narrow  exception  to  disclosure,  not  a  loophole  to  thwart 
disclosure  and  therefore  must  be  strictly  construed.   Dept.  of 
Air  Force  v.  Rose,  425  U.S.  352  (1976).   The  phrase  "clearly 
unwarranted  invasion  of  personal  privacy"  was  meant  to  keep  this 
exemption  within  bounds.   S.  Rep.  No.  813,  89th  Cong.,  1st  Sess. 
9  (1965).   As  the  Supreme  Court  acknowledged  in  Department  of  Air 
Force  v.  Rose,  supra,  the  FOIA's  "basic  policy  [is]  that 
disclosure,  not  secrecy,  is  the  dominant  objective"  of  the  Act, 
id.  at  361. 

Judicial  Construction  of  Exemption  6 

To  give  effect  to  the  congressional  intent,  courts  have 
used  a  two-part  test  to  analyze  cases  arising  under  Exemption  6. 
The  first  question  is  whether  the  records  in  question  constitute 
personnel  and  medical  and  "similar  files,"  within  the  meaning  of 
the  statute.   Secondly,  the  court  must  ascertain  whether 
disclosure  would  be  a  "clearly  unwarranted  invasion  of  personal 
pr  ivacy . " 

With  regard  to  the  first  prong,  up  until  the  Supreme 
Court's  decision  in  Washington  Post  v.  Dept.  of  State,  456  U.S. 
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595  (1982)  there  was  some  dispute  as  to  what  Congress  meant  by 
the  term  "similar  files."   The  Court  of  Appeals  for  the  District 
of  Columbia  construed  this  phrase  to  mean  information  of  a  highly 
personal  or  intimate  nature  by  analogy  to  the  kind  of  information 
that  might  be  contained  in  medical  or  personnel  files. 
Washington  Post  v.  Dept.  of  State,  647  F.2d  197  (D.C.  Cir.  1981); 
Simpson  v.  Vance,  648  F.2d  10  (D.C. Cir.  1980);  Bd .  of  Trade  v. 
Commodities  Future  Trading  Commission,  629  F.2d  392  (D.C.  Cir. 
1980) .   Other  circuits  interpreted  the  terminology  "similar 
files"  more  broadly  focusing  on  the  personal  quality  of 
information  which,  if  disclosed,  would  amount  to  a  clearly 
unwarranted  invasion.   Ferri  v.  Bell,  645  F.2d  1213,  1217  (3d 
Cir.  1981);  Committee  on  Masonic  Homes  v.  NLRB ,  356  F.2d  214,  219 
(3d  Cir.  1977);  Wine  Hobby  USA,  Inc.  v.  IRS,  502  F.2d  133,135  (3d 
Cir.  1974). 

The  Supreme  Court  ended  this  conflict  by  declaring  in 
Washington  Post  v.  Dept.  of  State,  supra,  456  U.S.  at  602 
(reversing  the  D.C.  Circuit) ,  that  any  information  which  applies 
to  an  individual  constitutes  a  "similar  file." 

Once  the  court  has  determined  that  the  subject  records 
contain  information  applicable  to  an  identifiable  individual,  it 
must  evaluate  the  nature  of  the  potential  intrusion  to  establish 
whether  disclosure  would  be  "clearly  unwarranted."   This  analysis 
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involves  a  balancing  of  two  competing  interests.   As  the  court 

remarked  in  Dept.  of  Air  Force  v.  Rose,  supra, : 

Congress  sought  to  construct  an  exemption  that 
would  require  a  balancing  of  the  individuals 
right  of  privacy  against  the  preservation  of 
the  basic  purpose  of  the  Freedom  of  Information 
Act  'to  open  agency  action  to  the  light  of 
public  scrutiny.'   _Id^.  at  371. 

While  the  test  may  at  first  blush  seem  straightforward, 

there  has  been  no  consensus  among  the  circuits  as  to  how  the 

factors  of  the  public  interest  in  disclosure  and  the  individual's 

interest  in  preserving  his  autonomy  ought  to  be  weighed.   Some 

courts  have  held  that  because  of  the  highly  sensitive  nature  of 

the  information  in  question  and  its  potential  impact  on  the 

subject,  the  interest  or  motivation  of  the  requester  must  be 

examined  to  assess  whether  the  public  interest  justifies 

release.   Ditlow  v.  Shultz,  517  F.2d  166,  170,  171  (D.C.  Cir. 

1975)  .   Typical  of  this  analysis  is  an  assessment  of  the 

requester's  interest  in  the  information  compared  to  the  effects 

associated  with  the  threatened  invasion  of  personal  privacy  on 

the  individual.   National  Atomic  Veterans  Ass'n,  Inc.  v.  Defense 

Nuclear  Agency,  No.  81-2662,  Slip.  op.  4,  (D.D.C.,  Apr.  13, 

1984 )  ,  appeal  filed  June  13,  1984;  Heights  CoFimunity  Congress  v. 

Veterans  Adminstrat ion ,  No.  82-3450,  (6th  Cir.  April  23,  1984); 

Disabled  Officers  Assoc,  v.  Rumsfeld,  428  F.Supp.  454  (D.D.C. 

1977);  Getman  v.  NLR3 ,  450  F.2d  670  (D.C.  Cir.  1971). 
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In  applying  this  analysis,  the  court  generally  employs 
a  foi:'-part  test,  examining   (1)  the  interest  of  the  requester; 
(2)  the  public  interest;  (3)  the  privacy  interest;  and  (4)  the 
availability  of  the  information  from  other  sources.   Church  of 
Scientology  v.  Dept.  of  Army,  611  F.2d  738,  746  (9th  Cir.  1980); 
applied  in  Van  Bourg,  Allen,  Weinberg  &  Roger  v.  NLRB,  728  F.2d 
1270  (9th  Cir.  1984) . 

Other  courts  have  declined  to  measure  the  public 
interest  in  terms  of  the  motives  of  the  particular  requester. 
E.g. ,  Robles  v.  EPA,  484  F.2d  843  (4th  Cir.  1973);  Kurzon  v.  HHS , 
649  F.2d  65,  68  n2  (1st  Cir.  1981);  Sims  v.  CIA,  642  F.2d  562, 
565  n.l3  (D.C.  Cir.  1980)  ("FOIA  imposes  no  burden  of 
justification"  on  requester).   These  courts  generally  will  focus 
on  the  public  interest  in  obtaining  the  information  in  question, 
balancing  that  factor  against  the  perceived  degree  of  intrusion 
into  a  person's  protected  sphere  of  privacy. 

Irrespective  of  how  the  courts  have  characterized  the 
balance,  they  have  avoided  applying  any  categorical  rules  to 
immunize  particular  types  of  information  from  disclosure  simply 
on  the  basis  of  the  sensitivity  of  the  data  involved.   Thus, 
although  highly  intimate  facts  such  as  marital  status,  drinking 
habits,  welfare  payments  and  family  fights  are  likely  to  be 
deemed  exempt.  Rural  Housing  Alliance  v.  Dept.  of  Agriculture, 
498  F.2d  73,  77  (D.C.  Cir.  1974),  they  may  nevertheless  be 
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disclosed  in  an  appropriate  case.   Coluinbia  Packing  Company  v. 
Pent,  of  Agriculture,  563  F.2d  495  {1st  Cir.  1977)  (upholding  the 
disclosure  of  personnel  files  of  meat  inspectors  convicted  of 
bribery).   Conversely,  even  miniinally  personal  information  may  be 
withheld  if  its  release  may  prove  harmful  to  a  specific 
individual  under  the  circumstances.   Washington  Post  v.  Pent,  of 
State ,  456  U.S.  595  (1982),  (U.S.  citizenship  and  passport  status 
might  prove  harmful  to  individuals  residing  in  Iran). 

More  to  the  point,  courts  have  frequently  addressed 
requests  for  simple  lists  of  names  and  addresses.   In  Getman  v. 
NLRB,  the  court  held  that  three  law  professors  studying  union 
election  procedures  were  entitled  to  the  names  and  addresses  of 
individuals  eligible  to  vote  in  union  elections.   In  Wine  Hobby 
USA,  Inc.  v.  IRS,  502  F.2d  133  (3d  Cir.  1974),  the  plaintiff's 
purely  commercial  interest  was  deemed  insufficient  to  overcome 
the  interest  in  the  privacy  of  an  individual's  home  life.   At 
issue  were  forms  filed  with  the  Bureau  of  Alcohol,  Tobacco  and 
Firearms  by  home  wine-makers.   The  requester  had  sought  the  lists 
in  order  to  market  home  wine-making  supplies  to  those  whose  names 
appeared  on  the  Treasury  Pepartment  records.   But  in  Pisabled 
Officers  Association  v.  Rumsfeld,  428  F.2d  454  (P.C.  Cir.  1977), 
the  court  permitted  the  disclosure  of  a  mailing  list  to  a 
veteran's  group  for  the  sole  purpose  of  solicitation.   Here  the 
requester's  intent  to  inform  veterans  of  their  rights  met  the 
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public  interest  requirement  of  the  FOIA,  to  an  extent  considered 
adequate  to  overcome  the  privacy  rights  of  the  listed  veterans. 
The  National  Association  of  Atomic  Veterans  won  the  disclosure  of 
names  for  the  same  reason  in  NAAV  v.  Defense  Nuclear  Aqencv,  No. 
81-2662,  (D.C.C.  Apr.  13,  1984).   At  least  one  court  has  granted 
disclosure  of  a  mailing  list  after  finding  a  public  interest  in 
informing  the  public  of  available  commercial  lodging.   Minnis  v. 
DePt.  of  Agriculture,  3  GDS  1183,  231  (D.Ore.  1983),  rev'd,  Nos. 
83-4089/4209  (9th  Cir.  Mar.  5,  1984). 

The  courts  have,  as  a  rule,  permitted  an  agency  to 
withhold  requested  information  under  Exemption  6  where  the 
motivation  of  the  requester  was  purely  economic  rather  than 
informational.   At  the  same  time,  they  have  allowed  public  access 
to  data  when  legitimate  subjects  of  public  concern  were 
involved.  •'■   Insofar  as  government-compilations  of  names  and 
addresses  are  concerned,  the  courts  have  been  wary  of  releasing 
such  information  in  the  absence  of  some  discernable  public 
benefit.   Under  present  law,  a  request  for  names  and  addresses  is 


1.    An  individual  may,  in  the  event  the  Government  fails  to 
assert  his  privacy  interest  seek  to  force  Exemption  6  in  a 
reverse  FOIA  action.   This  remedy  was  most  recently  recognized  in 
Jafari  v.  Dept.  of  Navy,  728  F.2d  247  (4th  Cir.  1984),  where  the 
plaintiff  was  unsuccessful  in  preventing  disclosure  of  his 
attendant's  records  during  reserve  duty.   See  also  Sonderegger  v. 
Dept.  of  Interior,  424  F.Sunp.  847  (D.  Ida.  1976)  (balance  of 
policy  found  in  favor  of  not  disclosing  disaster  relief 
information  under  Exemption  6) . 
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not  likely  to  succeed  in  the  face  of  a  privacy  exemption  claim, 
unless  it  can  be  shown  that  the  benefits  of  releasing  the  names 
and  addresses  will  further  some  cognizable  public  good.   Thus, 
use  of  such  information  in  a  study  exposing  government 
corruption,  or  in  a  program  to  inform  individuals  of  government 
actions  affecting  their  rights  would  likely  be  deemed 
sufficiently  meritorious  to  survive  a  privacy  objection.   Under 
this  analysis,  requests  for  release  of  mailing  lists  to 
newsletter  publishers  whose  primary  purpose  is  to  disseminate 
news  and  information  to  elements  of  the  general  population, 
albeit  for  commercial  gain,  have  been  treated  favorably  by 
agencies. 

It  is  the  fact  that  newsletter  publishers  are  engaged 
in  the  expression  of  ideas  and  the  communication  of  valuable 
information  to  the  public  which  distinguishes  the  situation  of 
most  of  the  members  of  our  Association  from  that  of  the 
entrepreneur  in  the  Wine  Hobby  case  for  example.   Rather,  the 
status  of  newsletter  firms  is  better  analogized  to  that  of  the 
veterans  organizations  in  the  NAAV  and  Disabled  Officers  cases 
discussed  above  where  disclosure  was  required  chiefly  on  account 
of  the  requestor's  informational  objectives. 

From  the  foregoing,  it  will  be  seen  that  Exemption  6  in 
its  current  form  more  than  adequately  protects  the  privacy  rights 
of  individuals  identified  in  government  records,  without 
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precluding  persons  or  organizations,  like  members  of  the 
Newsletter  Association,  from  obtaining  compilations  of  names  and 
addresses  simply  because  the  requester  may  expect  to  utilize  the 
information  for  solicitation  purposes.   So  long  as  the  requester 
has  an  informational  purpose  in  addition  to  his  purely  commercial 
objectives,  the  courts  appear  willing  to  grant  access  to  such 
information  at  least  where  the  data  is  not  highly  inflammatory. 

Privacy  Act 

While  the  courts  have  been  solicitous  of  individual 
privacy  interests  in  upholding  disactionary  agency  withholding  of 
personnel  records,  and  mailing  list  information  under  Exemption  6 
of  the  FOIA,  Congress  has  gone  further  and  enacted  a  compre- 
hensive statutory  regime  designed  to  prohibit  federal  agencies 
from  disseminating  personal  information.   Privacy  Act  of  1974, 
Pub.  L.  93-579,  88  Stat.  1896  (1974),  codified  at  5  U.S.C. 
§552a.   A  primary  purpose  of  the  Privacy  Act  is  to  promote 
greater  respect  for  the  privacy  of  citizens  by  the  Government  and 
to  forbid  the  unnecessary  and  excessive  exchange  of  personal 
information  both  within  government  and  to  outside  persons. 
Greentree  v.  U.S.  Customs  Service,  674  F.2d  74  (D.C.  Cir.  1982); 
Antonelli  v.  FBI,  536  F.Supp.  568  (N.D.Ill.  1982). 

The  general  rule  under  the  Privacy  Act  concerning 
access  to  private  data  is  that  an  agency  may  not  disclose  any 
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"record"^  maintained  by  the  agency  which  is  contained  in  a 
"svstem  of  records"-^  unless  disclosure  is  either  requested  by  the 
individual  concerned  or  made  with  his  prior  written  consent.   5 
U.S.C.  §552a(b).   Loc'l  2047,  A.F.G.E.  v.  Defense  General  Supply 
Center,  423  F.Supp.  481  (E.D.Va.  1976),  aff 'd,  573  F.2d  184  (4th 
Cir.  1978).   Disclosure  is  permitted  under  some  11  different 
exemptions,  including  5  U.S.C.  §552a  (b)(2)  which  permits  records 
to  be  released  where  their  disclosure  is  mandatory  under  the 
FOIA.   See  Brown  v.  FBI ,  658  F.2d  71  (2d  Cir.  1981).   Where, 
however,  a  particular  record  would  be  exempt  from  disclosure 
under  Exemption  6  of  the  FOIA,  its  disclosure  would  not  be 
"required"  for  purposes  of  §552a(b)(2)  of  the  Privacy  Act,  with 
the  result  that  release  of  the  information  would  be  prohibited. 
In  other  words,  the  Privacy  Act  permits  the  disclosure  of  private 
data  when  the  FOIA  requires  it,  but  precludes  disclosure  without 


2.  A  record  is  defined  as  "any  item,  collection  or  grouping  of 
information  about  an  individual  that  is  maintained  by  an  agency, 
including,  but  not  limited  to,  his  education,  financial 
transactions,  medical  history,  and  criminal  or  employment  history 
and  that  contains  his  name"  or  other  identifying  particular.   5 
U.S.C.  §552a(a)(4).   White  v.  Civil  Service  Comm'n,  589  F.2d  713 

(D.C.Cir.  1979);  Olberding  v.  United  States,  709  F.2d  621  (8th 
Cir.  1983).   See  also  0MB  Circular  A-108,  40  Fed.  Reg.  28949 
(July  9,  1979)  . 

3.  A  "system  of  records"  as  defined  by  the  Act  refers  to  a 
"group  of  any  records  under  the  control  of  any  agency  from  which 
information  is  retrieved  by  the  name  of  the  individual"  or  by 
some  identifying  particular.   5  U.S.C.  §552a(a)(5).   Boyd  v. 
Secretary  of  Navy,  709  F.2d  684  (11th  Cir.  1983). 
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the  subject's  consent,  where  the  FOIA  grants  the  agency 

discretion  to  withhold  records  froir.  the  author.  Plain  Dealer  Pub. 

Co.  V.  Dept.  of  Labor,  471  F.Supp.  1023  (D.D.C.  1979);  Providence 

Journal  Co.  v.  FBI,  460  F.Supp.  762  (D.R.I.  1978). 

Significantly,  the  Privacy  Act  specifically  mentions 

the  subject  of  mailinc  lists.   Section  2 (n)  of  the  Act  provides: 

An  individual's  name  and  address  may  not  be 
sold  or  rented  by  an  agency  unless  said  action 
is  specifically  authorized  by  law.   This 
provision  shall  not  be  construed  to  require  the 
withholding  of  names  and  addresses  otherwise 
permitted  to  be  made  public. 

Presumably,  so  long  as  an  agency  does  not  engage  in  the 
business  of  marketing  mailing  lists  for  pecuniary  gain,  the  Act 
permits  disclosure  of  such  lists  unless  their  release  would  run 
afoul  of  the  general  prohibition  against  dissemination  of  records 
contained  in  an  agency's  system  of  records.   Mailing  lists  are 
not  per  se  withholdable  under  the  Act  but  may  be  controlled  where 
individual  privacy  interests  are  implicated.  ^f_.  A.F.G.E.  v. 
N.A.S.A. ,  482  F.Supp.  281  (S.D.Tex.  1980)  (daily  sign-in  sheets 
indicating  time  at  which  employee  arrives  at  work  not  records 
within  Privacy  Act);  and  see  discussion  ante. 

Individuals  aggrieved  by  an  agency's  failure  to  comply 
with  the  strictures  of  the  Act  are  entitled  to  bring  a  civil 
action  against  the  offending  agency  in  the  federal  courts.   5 
U.S.C.  §552a(g)(l).   In  such  actions,  an  individual  may  recover 
attorney's  fees,  costs  and  actual  damages  which  in  no  event  may 
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be  less  than  51,000.   5  U.S.C.  §552a(g)(4).   The  availability  of 
injunctive  relief  in  such  cases  has  been  questioned,  however. 
Edison  V.  Dept.  of  Army,  672  F.2d  840  (11th  Cir.  1982);  Parks  v. 
IRS,  618F.2d  677  (10th  Cir.  1980);  Cell  Associates,  Inc.  v. 
N . I . H  .  ,  579  F.2d  1155  (9th  Cir.  1978). 

This  much  is  clear:   both  the  FOIA  and  the  Privacy  Act, 
as  enacted  and  construed  by  the  courts,  currently  afford 
substantial  protection  to  individuals  against  the  improper 
dissemination  of  private  information.   By  and  large,  the  courts 
have  gone  to  great  lengths  to  vindicate  individual  privacy 
interests,  while  allowing  the  general  public  "breathing  room"  for 
access  to  public  records,  including  but  certainly  not  limited  to 
lists  of  names  and  addresses  for  use  in  connection  with  the 
dissemination  of  useful  information  through  specialty  news- 
letters . 

Proposed  Legislation 

S.774  would  amend  current  Exemption  6  by  eliminating 

all  references  to  personnel,  medical  and  similar  files  and 

singling  out  name  lists  that  might  be  used  for  "solicitation 

purposes."   Specifically,  S.774  would  exempt  all: 

"records  or  information  concerning  individuals, 
including  compilations  or  lists  of  names  and 
addresses  that  could  be  used  for  solicitation 
purposes,  the  release  of  which  could  reasonably 
be  expected  to  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy;" 
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The  proposed  changes  to  Exemption  6  would  seriously 
impair  the  ability  of  the  newsletter  industry  to  comTnunicate  with 
its  extensive  readership. 


S.774  will,  through  its  negative  impact  on  the 
newsletter  industry,  prove  harmful  to  the  public  at  large  in  at 
least  three  areas:   (1)  the  public  interest  in  a  free  and  open 
exchange  of  ideas;  (2)  the  societal  interest  in  opening 
government  by  sharing  information  of  mutual  interest  to 
subscribers;  and  (3)  the  public  interest  in  promoting  commerce. 
By  tagging  requests  for  mailing  lists  as  prime  candidates  for 
exemption  claims,  the  proposed  legislation  will  defeat  each  of 
these  important  concerns. 

The  dissemination  and  consumption  of  a  range  of  ideas 
is  the  bedrock  of  our  democracy.   During  the  Senate  hearings  that 
eventually  led  to  S.774,  Senator  Orrin  G.  Hatch  recited  the 
following  quote  from  James  Madison: 
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Knowledge  will  forever  govern  ignorance,  and  a 
people  who  mean  to  be  their  own  governors  must 
arm  themselves  with  the  power  knowledae 
gives.   A  popular  government  without  popular 
information  or  the  means  of  acquiring  it  is  but 
a  prologue  to  a  farce  or  a  tragedy  or  perhaps 
both. 

Freedom  of  Information  Act  Hearings,  97th  Cong.,  1st  Sess.  at  1 

(19   )  . 

The  ability  of  publishers,  particularly  those  in  the 

newsletter  medium,  to  have  continued  access  to  government  lists 

under  the  FOIA  cannot  be  viewed  simply  ar.  an  aid  to  commercial 

solicitation.   Rather  the  right  of  members  of  the  newsletter 

industry  to  obtain  such  information  directly  affects  their 

ability  to  disseminate  information  of  interest  or  value  to  broad 

sections  of  the  general  public.   Unlike  mass  circulation 

newspapers  and  the  broadcast  media,  the  newsletter  industry 

typically  orients  its  informational  products  to  a  large  segment 

of  the  population  having  a  particular  commonality  of  interest. 

This  fact  ofttimes  prevents  a  newsletter  publisher  from  utilizing 

the  same  marketing  and  distribution  techniques  suitable  for 

publishers  of  material  having  a  more  diffuse  appeal.   To  be  able 

to  give  expression  to  their  views  and  to  inform  the  particular 

community  having  a  need  to  know  such  information,  newsletter 

publisher  must,  of  necessity,  be  able  to  target  the  community  at 

whom  their  message  and  data  are  aimed.   Frequently,  federal 
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Legal  Foundations  of  the  Right  to  Know,  [1976]  Wash  U.L.Q.  1 
(1976).   Although  no  claim  is  made  here  that  S.774  would  be 
unconstitutional  to  the  extent  it  would  prevent  members  of  the 
newsletter  industry  and  the  public  at  large  from  gaining  access 
to  name  lists  for  solicitation  purposes,  the  proposed 
interference  with  that  important  data  source  will  clearly 
encumber  the  members  of  the  industry  and  the  general  public  in 
the  free  exchange  of  ideas  and  information  a  concept  which  lies 
at  the  very  core  of  the  first  amendment  and  which  is  precisely 
what  the  FOIA  was  enacted  to  foster. 

When  all  is  said  and  done,  the  proposed  legislation 
will  make  no  significant  contribution  to  the  protection  of 
privacy  rights  of  individuals,  nor  will  it  promote  the  all- 
important  policies  of  which  the  FOIA  was  originally  enacted.   To 
the  extent  that  privacy  interest  must  be  defended  against 
unreasonable  intrusion  by  third  parties,  those  interests  are  now 
quite  adequately  insulated  against  improper  disclosure  under  both 
the  current  judicial  interpretation  of  Exemption  6  and  the 
weighty  restrictions  imposed  by  the  Federal  Privacy  Act. 

The  disclosure  of  mailing  lists  will  also  enhance  the 
ability  of  people  to  gain  better  access  to  their  government. 
Disabled  Officers  Association  v.  Rumsfeld,  428  F.Supp.  454 
(D.D.C.  1977) ,  recognized  the  public  interest  in  disclosing  names 
and  addresses  for  the  purpose  of  solicitation.   The  court  held 
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that  the  underlying  values  of  FOIA  would  be  secured  by  aiding  an 
organization  to  better  advocate  for  and  inform  members  of  their 
rights.   The  Senate  Report  accompanying  S.774  cites  that  the 
Disabled  Officers  Association  case  as  an  exception  to  the  rule 
restricting  disclosure  of  mailing  lists,  even  though  the  proposed 
language  would  not,  on  its  face,  permit  any  such  exclusion. 

The  problem  is  where  to  draw  the  line.   In  a  very 
recent  case,  it  was  held  that  the  public  interest  militated  in 
favor  of  allowing  another  veteran  group  to  obtain  an  agency 
mailing  list  in  order  to  permit  the  group  to  establish  contact 
with  veterans,  inform  them  about  government  programs  affecting 
them  and  advise  them  how  to  file  claims  against  the  government. 
National  Association  of  Atomic  Veterans,  No.  81-2662,  Slip  op.  at 
7,  (D.D.C.  Apr.  13,  1984),  appeal  filed,  June  13,  1984. 
Establishing  contact  among  persons  sharing  common  professional, 
business  and  other  interests,  information  about  programs  of 
general  interest  and  a  vast  array  of  other  useful  concerns  are 
among  the  primary  functions  of  many  newsletters.   As  it  stands, 
the  current  language  of  S.  774  will  severely  impair  this 
important  aspect  of  FOIA  and  corporate  publishers  as  well  as  non- 
profit groups  from  educating  and  mobilizing  the  numerous  segments 
of  the  population. 

A  third,  and  rarely  recognized,  public  interest  under 
FOIA  is  the  promotion  of  commerce.   Another  recent  case  is 
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instructive.   In  Minnis  v.  Dept.  of  Agriculture,  3  GDS  T83,231 
(D.  Ore.  1983),  rev'd,  Nos.  83-4089/4209  (9th  Cir.  March  5,  1984) 
the  owner  of  a  coirmercial  lodge  sought  the  names  of  applicants 
for  Forest  Service  permits  to  travel  on  the  Rouge  River  in 
Southern  Oregon.   The  District  Court  held  that  the  public  had  a 
coir.pelling  interest  in  knowing  about  accommodations  along  the 
river,  despite  the  minimal  personal  privacy  invasion  involved.   3 
GDS  at  83,966. 

The  District  Court,  sitting  in  Oregon  and  undoubtedly 
familiar  with  economic  conditions  in  that  state,  ruled  that 
promoting  commerce  was  in  the  public  interest.   The  Ninth  Circuit 
Court  of  Appeals,  sitting  in  California  and  less  familiar  with 
the  problem  that  plagued  Oregon,  reversed  the  District  Court's 
finding.   The  Circuit  Court  held  that  commercial  interests,  not 
being  within  the  ambit  of  policies  underlying  the  FOIA,  should 
not  be  accorded  any  weight  as  against  even  minimal  invasions  of 
personal  privacy. 

The  reversal  was  unfortunate  inasmuch  as  the  expansion 
of  commerce  is  an  advantageous,  although  collateral  benefit  of 
FOIA.   Rather  than  spurn  commercial  solicitation,  as  this 
amendment  proposes.  Congress  should  endorse  the  promotion  of 
commerce  as  consistent  with  the  public  interest  favoring 
disclosure. 
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To  the  extent  that  it  would  amend  Exemption  6,  S.774  is 
further  objectionable  for  the  reason  that  1)  the  elimination  of 
the  "similar  file"  requirement  is  unnecessary  in  view  of  recent 
case  law  employing  the  scope  of  the  exemption;  2)  it  represents  a 
fundamental  shift  in  FOIA  policy;  and  3)  it  does  not  resolve  the 
existing  confusion  as  to  how  to  balance  the  public  interest  with 
privacy  rights  of  individuals  in  respect  of  material  falling 
under  the  exemption. 

The  amendment  to  Exemption  6  was  originally  contained 

in  S.1730  introduced  by  Senator  Hatch  in  1981.   Section  11  of 

that  bill  would  have  exempted: 

"disclosures,  including  but  not  limited  to 
disclosures  from  personnel  and  medical  files 
and  from  rosters  of  law  enforcement  personnel 
or  personnel  of  any  national  intelligence 
agency,  if  the  disclosure  would  constitute  a 
clearly  unwarranted  invasion  of  personal 
privacy:   As  used  herein,  a  disclosure  would  be 
an  'invasion  of  personal  privacy'  if  the 
individual  could  reasonably  object  to  it 
because  of  intimacy  or  possible  adverse  effects 
on  himself  or  his  family,  and  it  would  be 
'clearly  unwarranted'  if  the  detriments  of  the 
disclosure  are  not  outweighed  by  its  benefits 
to  the  public  interest;" 

According  to  Robert  L.  Saloschin,  referred  to  by 

Senator  Hatch  as  the  "Government's  leading  expert  on  freedom  of 

information  law,"  FOIA  Hearings,  97th  Cong.,  1st  Sess.  ,  at  73, 

(1981),  the  foregoing  language  was  designed  to  reverse  a  line  of 

decisions  handed  down  in  the  D.  C.  Circuit,  which  in  Saloschin's 

view,  were  both  "surprising"  and  "counter  to  the  intentions  of 
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Congress;"  FOIA  Hearings,  at  77.   The  rulings  at  issue  included 

most  notably  VJashington  Post  v.  Dept.  of  State,  647  F.2d  197 

(D.C.Cir.  1981).   There  the  Circuit  Court  of  Appeals  had  ordered 

the  Department  of  State  to  disclose  to  the  Washington  Post 

information  indicating  whether  two  individuals  were  U.S.  citizens 

or  held  U.S.  passports.   The  State  Department  had  denied 

disclosure  on  the  basis  of  Exemption  6  contending  that  the 

information  would  have  endangered  the  two  individuals  then 

residing  in  Iran.   The  court  ordered  disclosure,  holding  that  the 

requested  information  did  not  come  within  the  "medical," 

"personnel,"  or  "similar"  files  standard  in  Exemption  6.   To 

qualify  for  the  exemption,  in  the  court's  view,  "the  recorded 

data  must  incorporate  'intimate  details'  about  an  individual, 

information  of  the  same  magnitude  -  as  highly  personal  or  as 

intimate  in  nature  -  as  that  at  stake  in  personnel  and  medical 

records."   647  F.2d  at  198,  199,  quoting  Simpson  v.  Vance,  648 

F.2d  10,  13  (D.C.  Cir.  1980),  in   turn  quoting  Bd.  of  Trade  v. 

Commodity  Future  Trading  Commission,  627  F.2d  392,  398  (D.C.  Cir. 

1980) . 

When  S.1730  was  reported  out  of  the  Judiciary 

Committee,  the  proposed  change  to  Exemption  6  had  been  pared  down 

to  that  now  contained  in  S.774: 

(6)  records  or  information  concerning  indi- 
viduals, including  compilations  or  lists  of 
names  and  addresses  that  could  be  used  for 
solicitation  purposes,  the  release  of  which 
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could  reasonably  be  expected  to  constitute  a 
clearly  unwarranted  invasion  of  personal 
privacy. 

S.  Rep.  No.  97-690,  97th  Cong.,  2d  Sess.,  at  12.   Apparently,  the 

abbreviated  version,  like  its  predecessor,  was  intended  to 

broaden  the  overly  restrictive  view  taken  by  the  D.C.  Cirucit  in 

the  Washington  Post  and  related  cases. 

Prior  to  the  convening  of  the  98th  Congress,  however, 
the  Supreme  Court  reversed  the  D.C.  Circuit  Court  of  Appeals  in 
Washington  Post  v.  Dept.  of  State,  456  U.S.  595  (1982).   The 
Court  held  that  Exemption  6  was  intended  to  cover  all  information 
which  applies  to  a  particular  individual  without  regard  to  any 
requirement  tha".  Each  data  be  particularly  intimate  or 
sensitive.  _I_d.  at  602.   This  decision  effectively  erased  the 
D.C.  Circuit  Court's  interpretation  as  expressed  in  Washington 
Post  V.  Dept.  of  State,  Simpson  v.  Vance,  and  Bd.  of  Trade  cases. 

As  a  consequence,  there  should  no  longer  have  been  any 

need  for  an  amendment  to  Exemption  6.   Nonetheless  in  S.  Rep.  No. 

98-221,  98th  Cong.,  1st  Sess.,  at  22  (1983),  accompanying  S.774, 

it  was  explained: 

The  Committee  does  intend  to  confirm  in 
statutory  form  the  Supreme  Court's  1982 
decision  in  The  Washington  Post  Company  v. 
Department  of  State,  456  U.S.  595  (1982), 
reversing  a  line  of  court  decisions  that 
interpreted  the  threshold  "personnel,  medical 
and  similar  files"  language  in  an  overly 
formalistic  way.   See  Board  of  Trade  v. 
Commodity  Futures  Trading  Commission,  627  F.2d 
392  (D.C.  Cir.  1980);  Simpson  v.  Vance,  648 
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F.2d  10  (D.C.  Cir.  1980);  The  Washington  Post 
Company  .- .  Department  of  State,  647  F.2d  197 
(D.C.  Cir.  1981),  rev'd,  456  U.S.  595  (1982). 

This  explanation  is,  quite  frankly,  illogical.   In  view  of  the 

Supreme  Court's  construction,  there  was  patently  no  need  to 

confirm  the  judicial  interpretation  by  altering  the  language  on 

which  that  interpretation  was  based.   In  fact,  by  modifying  the 

18-year  old  exemption  in  the  wake  of  the  Court's  decision,  the 

Senate  has  only  succeeded  in  muddying  the  waters  by  adding  new 

and  totally  unnecessary  language. 

The  second  clause  of  the  proposed  amendment  "including 

compilations  or  lists  of  names  and  addresses  that  could  be  used 

for  solicitation  purposes"  -  is  both  unnecessary  and  dangerous. 

I'his  clause  does  not  in  any  way  illuminate  the  task  of  the  courts 

in  applying  Exemption  6.   Rather  the  proposed  clause  creates  a 

host  of  new  problems  by  introducing  a  new  concept  "solution"  into 

the  time-tested  mechanism  for  protecting  privacy  claims,  and 

concerns  issues  that  are  well  settled  by  Federal  courts. 

Moreover,  enacting  this  language  would  only  further  restrict 

access  to  information  and  would  especially  obstruct  members  of 

the  newsletter  industry  from  securing  information  vital  to  their 

continued  success.   Ironically,  S.774  would  attempt  to  seal  off 

access  to  this  data  without   even  the  slightest  evidence  in  the 

record  as  to  why  such  a  restriction  is  necessary. 
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Our  review  of  the  FOIA  oversight  hearings  has  not 
revealed  a  single  comment  critical  of  the  release  of  mailing 
lists.   The  origin  of  this  clause  in  S.1730  and  S.774  is 
unexplained  by  either  the  FOIA  hearings  or  S.  Rep.  No.  98-221. 

As  noted  previously,  federal  courts  have  not  had  any 
difficulty  in  dealing  with  the  disclosabi li ty  of  mailing  lists 
under  Exemption  6.   Wine  Hobby  USA,  Inc.  v.  IRS,  502  F.2d  133  (3d 
Cir.  1974),  is  a  good  example  of  how  well  the  current  language  of 
Exemption  6  works  to  protect  the  competing  interest  of  disclosure 
and  privacy.   The  requester  in  Wine  Hobby,  for  the  purpose  of 
commercial  solicitation,  had  requested  the  names  and  addresses  of 
individuals  who  had  filed  with  the  Bureau  of  Alcohol,  Tobacco  and 
Firearms  as  home  wine-makers,  in  order  to  sell  certain  wine- 
making  products  to  those  on  the  list.   The  decision  can  be  read 
as  protecting  information  about  an  individual's  home  and 
activities  in  the  home,  as  against  a  request  that  was  aimed 
primarily  at  identifying  customers  for  a  tangible  product.   No 
information  function  was  contemplated  by  the  requester. 

In  addition  to  Wine  Hobby  Hobby,  several  cases  such  as 
Disabled  Officers  Association  v.  Rumsfeld,  Minnis  v.  Dept .  of 
Agriculture  and  NAAV  v.  DNA  have  effectively  dealt  with  requests 
for  names  and  addresses  for  the  purpose  of  solicitation,  where  an 
informational  purpose  was  coupled  with  the  mercenary  motive.   The 
second  clause  would  only  add  confusion,  and,  as  discussed  below, 
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without  at  all  assisting  the  courts  in  balancing  the  public 
interest  with  individual  autonomy. 

The  effect  of  the  amendment,  if  enacted,  would, 
furthermore,  significantly  alter  FOIA  policy.   Under  the  Senate 
approved  lanaguage  if  the  list  "could"  be  used  for  solicitation 
and  "could"  be  an  invasion,  it  is  exempt  from  disclosure.   The 
only  way  to  prevent  this  would  be  to  place  restrictions  on  the 
use  of  disclosed  information  or  flatly  deny  disclosure  merely 
because  there  is  some  possibility  that  a  list  of  names  and 
addresses  could  be  used  for  solicitation,  irrespective  of  what 
the  requester  would  have  done  with  the  data.   Under  this 
standard,  even  the  most  worthy  requester  for  name  and  address 
data  could  be  legitimately  denied  on  the  grounds  that  there  was  a 
possibility  that  it  might  be  used  for  solicitation  purposes.   In 
addition,  the  fact  that  a  requester's  use  of  data  may  entail  some 
solicitation  of  subscribers,  for  example,  that  should  not  ipso 
facto  taint  the  request.   As  we  have  explained  in  the  newsletter 
industry,  the  solicitations  of  subscribers  through  mailing  lists 
is  one  of  the  primary  means  of  ensuring  that  an  audience  exists 
to  receive  the  information  being  disseminated. 

This  represents  a  clear  change  in  the  law  which,  up  to 
this  point,  has  held  that  threat  to  privacy  under  Exemption  6 
must  be  "more  palatable  than  mere  possibilities."   Dept.  of  Air 
Force  V.  Rose,  425  U.S.  352,  380  (1976) .   In  Rose  the  fact  that 
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some  one  might  have  recognized  Air  Force  Academy  Cadets  from 

disciplinary  reports  from  which  their  na' es  had  been  excised  was 

considered  a  possibility  too  remote  to  justify  withholding.   The 

same  rule  was  applied  in  Arieff  v.  Dept.  of  Navy,  712  F.2d  1462 

(D.C.  Cir.  1983),  concerning  the  ability  to  identify  individuals 

and  discern  from  pharmaceutical  orders  by  the  Office  of  Attending 

Physician  to  the  United  States  Congress.   The  court  stated: 

It  may  be  predictable  that  the  release  of 
certain  agency  information  will  cause  the 
agency  head  to  be  bothered  at  home  with  irate 
phone  calls,  but  that,  like  consequent  public 
speculation,  is  not  the  sort  of  invasion  of 
privacy  that  can  support  an  Exemption  6 
claim.... it  is  the  very  "production"  of  docu- 
ments which  must  "constitute  a  clearly  un- 
warranted invasion  of  personal  privacy." 

712  F.2d  at  1468, 

Courts  have  specifically  rejected  the  threat  of  future 
harrassing  solicitation  as  a  basis  for  barring  the  disclosure  of 
names  and  addresses.   In  Getman  v.  NLRB,  450  F.2d  670  (D.C.  Cir. 
1971),  one  of  the  earliest  FOIA  cases,  the  court  noted  that  a 
mailing  list  involves  some  invasion  but  that  "the  invasion  itself 
is  to  a  very  minimal  degree."  at  675. 

More  recently,  the  same  result  was  reached  in  Disabled 
Officers  Association  v.  Rumsfeld,  428  F.Supp.  454  (D.D.C.  1977), 
where  the  court  did  not  deem  the  use  of  names  and  addresses  by 
other  groups  for  solicitation  purposes  as  a  bar  to  disclosure. 
This  standard  was  reiterated  in  NAAV  v.  Defense  Nuclear  Agency, 
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No.  81-2662,  Slip.  op.  at  10  {D.D.C.  Apr.  13,  1984),  appeal  filed 
D.C.  Cir.  June  13,  1984,  concerning  the  secondary  effects  of 
disclosing  the  names  and  addresses  of  atomic  veterans. 

Paradoxically,  while  the  proposed  amendment  attempts 
needlessly  to  revise  language  concerning  the  scope  of  the 
exemption,  it  contributes  nothing  whatsoever  to  the  more 
difficult  question  of  how  to  balance  the  public  interest  against 
the  privacy  right  of  individuals  mentioned  in  government  records. 

Federal  courts  have  had  difficulty  resolving  what 
exactly  to  consider  in  balancing  the  public  interest  against  the 
privacy  interests  under  Exemption  6.   The  proposed  legislation 
not  only  fails  to  illucidate  this  inquiry,  it  significantly 
complicates  and  confuses  the  analysis  by  requiring  both  agencies 
and  the  courts  to  speculate  as  to  what  the  requester's  motivation 
may  be  in  seeking  the  release  of  name  lists  and  similar 
records.   In  assessing  the  disclosability  of  compilations  or  name 
lists,  S.774  would  require  the  courts  to  direct  their  attention 
to  the  commercial  objectives  of  the  requester  without  apparently 
examining  whether  the  disclosure,  independent  of  the  commercial 
motive,  would  be  consistent  with  the  public  interest.   A  proper 
balance  under  Exemption  6  would  focus  strictly  on  the  degree  to 
which  the  requested  inform.ation  will  be  likely  to  embarrass  or 
otherwise  unduly  expose  the  details  of  an  individual's  personal 
life,  vis-a-vis,  the  benefit  to  the  public  in  allowing  the  data 
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to  be  disseminated  freely,  thereby  expanding  the  constituency  for 

the  receipt  of  information  disseminated  by  those  making  use  of 

mailing  lists.   See  Robles  v.  E.P.A. ,  484  F.2d  843  (4th  Cir. 

1973).   In  Kurzon  v.  HHS ,  649  F.2d  65,  68  n2  (Ist  Cir.  1981)  the 

court  declared: 

We  do  not  believe  that  the  capability  of  the 
individual  requester  is  a  proper  subject  of 
inquiry  under  exemption  6,  any  more  than  his 
relative  degree  of  need  for  or  interest  in  the 
information  (citing  Robles) .  The  purpose  of 
the  FOIA  is  to  make  information  available  to 
the  general  public. 

Accord  Sims  v.  CIA,  642  F.2d  562,  565  n.l3  (D.C.  Cir.  1980) 

By  placing  its  emphasis  on  the  motivation  of  the 

requester  seeking  dislcosure  of  name  compilations,  S.774  provides 

agencies  with  the  means  to  frustrate  the  basic  policy  of  the 

FOIA,  through  the  exercise  of  unbridled  discretion. 

If  the  S.774  will  not  appreciably  alter  the  safeguard 

now  in  place  for  the  protection  of  individual  privacy  under 

current  law,  what  then  will  this  legislation  accomplish?   The 

answer  is  clear.   The  drafters,  without  any  apparent  foundation 

in  the  hearing  testimony  or  the  recommendations  of  the  Privacy 

Commission,  would  seek  to  extinguish  what  little  right  of  access 

to  name  lists  and  similar  data  now  enjoyed  by  our  industry  and 

the  American  public.   To  do  so  will  deprive  our  members  of  an 

important  vehicle  for  reaching  our  readership  and,  more 

importantly,  will  go  far  to  deny  the  public  of  its  right  to 
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serious  administrative  delinquencies  which  are  the  subject  of  memoranda  must 
include  explanations  for  the  delinquencies  froti  the  eaployees  responsible.     A  copy 
of  the  case  vrlte-up  or  administrative  memorandum  should  be  placed  in  the  personnel 
file  of  the  enplcyee  responsible  for  the  delinquency.      Hhe  Bureau  Siiould  be 
furnished  vdth  your  recoiamendations  for  ejiy  disciplinary  action  you  consider 
appropriate  regarding  such  delinquencies .XT\A^I>f  ^ 

An  orlGlnril  and  three  copieE  of  case  vrite-upt  should  be  foiva:-ded  to 
the  Bui-iau,  and  en  orlnir.al  and  twj  copies  of  administrative  memoianda  should  be 
submli-ted.,-.  \'  >  i 
■\    ^    'i 

It  is  decjied  that  you  attech  to  tha    Ins-iecti'  -.  .eport  u  f-epf  r.te 
i.ie;.iorandum  n  1ect-\nn  a^^y  interectlug,   '.mlquj  arii]  r.c:    investlgaiilv*  tec'.ml ^ues 
utilized  by  your  orfice  In  the  c.ies  reviewed 


2d.   r-  ^ 


(B)  COJfflTEI.IIAL  INFOniiAKT^  -  LISTEJO  E?  HEPDHTS  -  SITCIAL  C0;frIUM:C/.TIOK  —  When 
infr .Tuition  is  received  from  some  highly  confidential  source  and  sucii  source  of 
infcrii-.^iion  or  infon=nnt  is  of  such  a  ccmfidentinl  character  that  the  information 
chould  not  appuar  in  the  file  of  a  case.  It  ic  desired  that  th'j  identification  of 
GUch  a  highly  confidential  somxe  be  communicated  to  the  Burtiau  by  letter,  which 
vlll  ba  forwarded  tn  tht  Director  under  pe^rscnal  end  confidential  cover.  !!♦)• 
coiumunicatlon  should  be  sealed  In  an  envelope  bearing  \he   co5e~Vord  "June"  and_  '^en 
lilcced  In  the  envelope  addressed  to  the  Director  "Personal  and  Confldentiol 


and  the 


llhese  letters  received  at  the  Bureau  vlll  be  filed  In  a  separate  confi-  i 
dentlal  file  luiintalned  undei  lock  and  key.  5he  copies  of  o\ich  letters  in  the  \ 
field  offices  are  to  be  maintained  in  a  confidential  file  by  the  SpecicJL  Agent  In 
Ctiarge  and  this  file,  too,  ah&ll  be  retained  under  lock  and  key.  3he  admlnistra-  ; 
i-ive  infonaant  page  will  merely  state  that  "Other  informants  are  beins  identified  j 
in  a  separate  letter  being  forwarded  to  the  Bureau/^'  ^\  - — ' 

OJiere  would  be  no  necessity  fbr  beins  unusHally  secretive  about  the 
average  cot  fideutiol  iofomant  who  does  not  want  his  Identity  disclosed  dua  to 
Lecerity  o:  duo  t<7  the  fact  ti.at  such  a  dit  closure  might  Interfere  vith  the 
informant '6  business  or  embroil  him  In  difficulties  with  his  friends  and  neighbors, 
luformaticn  from  such  a  source  should  be  Included  in  the  usual  manner  on  the 
jnforjLont  page  of  the  report. 

tba   above-described  letter  is  to  be  used  only  fo:  the  most  secretive 
ooui-ces,  such  ae  Ojvcmois,  secretaries  to  high  officials  vho  mr.y  be  discutelxg 
EX'ch  officials  aaJ  their  attitude,  or  when  referring  to  highly  confidential  or 
IB-usual  Investlgit.iv-j  teclmlqucs. 

niis  Infoi-aation  should  be  made  known,  orally,  J;o  the  Special  Agents  of 
your  office  promptly. 

\  ~ ■  ■' 

(C)     CURBSHT  raOTOCR-iTHS  POR  AGEi^T  lEilSOKIJnX  —  At  this  time  the  Bureau  Is 
desirous  of  receiving  up-to-date  photographs  of  all  Special  Agent  x^crsonnel  vho 
iv'.ve  completed  at  least  three  years  of  serArlce,  6nd  who  have  not  fvmish.ed  up-to-date 

6-29-hO  y 

SAC  i£aT.;n  no.  69  -  6  -  ' 

Series  V^h^ 
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receive  this  valuable  corpus  of  information,  information  which 
our  industry  is  generally  best  able  to  disseminate.   For  these 
reasons  alone,  the  Newsletter  Association  would  exhort  this 
Committee  not  to  tamper  with  the  workable  personal  privacy 
exemption  now  embodied  in  the  FOIA  which  has  proven  to  be  a 
useful  means  of  accommodating  the  competing  interest  of  the 
public  to  gain  access  to  government  information  and  the  rights  of 
individual  to  maintain  a  rigorous  autonomy  in  controlling 
intimate  information  about  themselves. 

Mr.  English.  Thank  you  very  much,  Mr.  Sedgwick. 

Mr.  Petrillo,  representatives  of  the  business  coaUtion  have  sug- 
gested that  businessmen  mostly  use  the  Freedom  of  Information 
Act  to  obtain  trade  secrets  from  their  competitors. 

Do  your  clients  use  FOIA  primarily  for  that  purpose,  to  obtain 
trade  secrets  from  competitors? 

Mr.  Petrillo.  No,  nor  could  we  do  so.  The  Department  of  De- 
fense has  clearly  defined  regulations  explaining  under  what  cir- 
cumstances it  can  release  technical  data  generated  by  a  private 
concern.  The  matter  is  governed  by  contract  clauses  imposed  by 
binding  regulations,  and  it  is  a  very  clear  distinction. 

Either  the  data  is  purchased  with  unlimited  rights  and  is  subject 
to  release  by  the  Government  for  any  reason  whatsoever,  or  it  is 
obtained  with  limited  or  restricted  rights,  in  which  case  the  Gov- 
ernment cannot  release  it  to  other  parties,  and  we  certainly  can't 
get  it. 

Mr.  English.  Well,  the  Department  of  Defense  does  have  a  very 
good  reputation  for  its  FOIA  operations.  I  would  assume  from  what 
you  are  telling  me,  you  would  agree  with  that  reputation,  that  they 
do  do  a  good  job  of  managing  FOIA? 

Mr.  Petrillo.  As  an  attorney  who  represents  government  con- 
tractors, I  occasionally  have  to  oppose  the  disclosure  of  my  client's 
information,  and  the  Department  of  Defense  is  very  sensitive  to 
trade  secret  concerns. 

Mr.  English.  This  would  raise  the  question,  if  the  Department  of 
Defense  enjoys  that  kind  of  reputation — you  as  one  who  has  to  deal 
and  sometimes  finding  yourself  on  the  other  side  of  the  fence  from 
the  Department,  and  you  seem  to  be  certainly  a  supporter  of  the 
method  in  which  they  are  operating — it  raises  the  question  why 
other  departments  and  agencies  don't  enjoy  a  similar  reputation. 

I  am  asking  for  an  opinion  here,  and  you  may  not  have  the  expe- 
rience to  respond  to  this  question,  but  is  it  your  opinion  that 
whether  the  FOIA  causes  the  business  community  a  problem  de- 
pends more  upon  the  management  of  a  particular  department  or 
agency  than  it  does  upon  the  law?  Is  the  management  or  the  law 
causing  the  problem? 
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Mr.  Petrillo.  My  experience  would  suggest  that  that  is  the  case. 
I  also  think  that  business  interests  do  not  fully  apprehend  the  use- 
fulness of  the  Freedom  of  Information  Act  in  assisting  them  in 
monitoring  the  activities  of  Federal  agencies,  because  those  agen- 
cies have  very  substantial  powers  to  control,  influence  and  affect 
the  business  prospects  of  concerns.  The  FOIA  is  a  very  useful  tool 
for  all  American  citizens  to  ascertain  what  is  happening  in  their 
Government,  and  that  is  no  different  for  business  concerns. 

Mr.  English.  What  types  of  information  do  your  members  obtain 
from  the  Freedom  of  Information  Act? 

Mr.  ZuRKOWSKi.  The  various  members  rely  on  the  output  of  the 
Government  agencies  for  a  wide  variety  of  information,  regulatory 
information,  in  some  cases.  There  are  cases  where  FOI  requests  are 
made  to  obtain  information  on  bids  that  have  been  made  to  the 
Government. 

There  are  a  whole  range  of  information  services  that  depend  on 
having  a  regular  flow  of  information  from  differing  Government 
agencies  that  are  then  redistributed  to  the  public.  The  members 
benefit  from  the  case  of  access  and  the  policy  of  openness  fostered 
by  FOIA. 

Mr.  English.  From  time  to  time,  we  hear  complaints  that  pri- 
vate companies  use  the  Freedom  of  Information  Act  to  obtain  infor- 
mation and  then  turn  around  and  sell  that  information  to  the  gen- 
eral public.  What  do  you  think  about  those  complaints? 

Mr.  ZuRKOWSKi.  I  am  not  sure  of  the  nature  of  the  complaint.  I 
think  that  is  the  basis  of  many  information  companies,  to  identify 
an  area  of  need  among  the  public  for  detailed  information  about 
the  activities  of  a  particular  Government  agency  and  to  provide 
that  information  on  a  regular  basis,  creating  a  data  base,  creating 
the  tools  to  search  the  data  base,  to  supply  it. 

The  abuses  that  you  are  speaking  of  come  down  to  the  kind  of 
shopping  that  sometimes  occurs  where  someone  wants  to  do  indus- 
trial intelligence  activity  and  will  use  Government  means  to  try  to 
find  out  something  that  companies  have  been  required  to  file  with 
the  Government. 

Mr.  English.  Do  you  think  that  FOIA  fosters  competition  with 
information  services  by  creating  alternate  channels  of  information 
for  distribution? 

Mr.  ZuRKOWSKi.  I  think  it  supports  an  attitude  on  the  part  of 
Government  agencies  to  make  the  information  available  and  to 
make  it  available  equally. 

Mr.  English.  Mr.  Sedgwick,  would  you  favor  a  fee  waiver  provi- 
sion that  waives  search  and  review  costs  for  journalists,  but  still 
requires  them  to  pay  for  copying  charges? 

Mr.  Sedgwick.  Yes,  I  would  favor  that.  It  is  fair  for  journalists  to 
pay  for  the  cost  of  copying,  searching  information  which  is  in  the 
law  now.  What  I  am  concerned  about  is  the  additional  provisions 
which  are  in  this  bill  for  what  are  really  internal  agency  policy 
matters  of  whether  they  should  release  the  information  or  not. 

We  would  like  to  see  some  consistency.  For  example,  the  Inter- 
state Commerce  Commission  has  singled  out  five  or  six  newspapers 
and  says  these  publications  can  get  this  information  for  free.  We 
are  a  small  company.  We  have  to  pay  a  private  company  a  lot  of 
money  to  copy  this  information. 
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I  have  no  problem  with  paying  to  get  this  information  because  I 
think  we  ought  to  reimburse  the  Government  for  the  cost  of  get- 
ting  that  information.  I  have  problems  with  the  other  periodicals 
for  getting  a  free  ride.  More  attention  should  be  paid  to  enforce  the 
current  law  which  is  fair. 

I  think  it  is  fair  that  journalists  should  reimburse  the  Govern- 
ment for  whatever  those  copying  costs  are,  but  I  wouldn't  like  to 
see  it  go  beyond  that. 

Mr.  English.  Mr.  Kleczka. 

Mr.  Kleczka.  I  am  not  too  sympathetic  to  the  mailing  list  prob- 
lem that  this  panel  has  cited.  Mr.  Zurkowski,  on  page  4,  you  gave 
an  example  here  that  it  is  impossible  to  get  the  institutional  sub- 
scriber list  to  the  Federal  Register. 

What  public  purpose  would  be  served  by  giving  you  that  list,  out- 
side of  a  commercial  solicitation  purpose,  which  I  see  it  being  used 
for? 

Mr.  ZuRKOWSKL  I  defer  to  Mr.  Willard  on  that  question. 

Mr.  Willard.  Thank  you.  One  of  the  things  that  is  the  hallmark 
of  our  business  is  that  we  take  Government  information  and  make 
it  more  useful  to  a  variety  of  users.  The  Federal  Register  is  a  beau- 
tiful example  of  a  rather  ponderous  publication  that  the  Govern- 
ment puts  out. 

Those  of  us  who  need  to  deal  with  Government  activities  rely  on 
that  publication,  and  yet  there  are  companies  within  our  industry 
who,  because  of  their  tremendous  information  management,  infor- 
mation handling  skills,  have  developed  techniques  to  make  that 
Government  publication  more  useful. 

It  might  be  something  as  what  might  appear  trivial  as  simply 
putting  it  on  microfilm,  which  makes  the  management  and  han- 
dling of  it  simpler.  It  may  be  as  complex  as  creating  a  full-text 
online  equivalent  of  it  to  do  searches  of  it. 

Mr.  Kleczka.  Once  you  discover  that  company,  what  would  you 
propose  to  do? 

Mr.  Willard.  We  have  an  example.  Two  years  ago,  despite  our 
recommendations  to  the  contrary,  the  Government  decided,  in  addi- 
tion to  the  hard-copy  edition  of  the  Federal  Register  it  was  creat- 
ing, to  put  out  a  microfilm  copy  on  the  same  day. 

There  were  six  companies  already  doing  that,  and  one  on  a  daily 
basis.  We  opposed  that  new  product  decision.  It  gave  us  an  interest- 
ing example  of  what  we  continually  refer  to  as  unfair  competition 
in  the  marketplace. 

I  am  an  institutional  subscriber  to  the  Federal  Register.  I  imme- 
diately got  a  mailing  from  the  GPO  saying,  "Hey,  we  have  this  new 
microfilm  edition;  do  you  want  it?"  Those  other  six  companies  who 
are  also  producing  microfilm  versions  don't  have  this  comparative 
advantage. 

We  also  have  the  indexes  that  are  created  to  support  the  use  of 
the  Federal  Register.  The  companies  that  produce  these  indexes 
spend  tremendous  amounts  of  money  trying  to  canvass  a  market- 
place. They  would  be  able  to  target  their  expenses  more  efficiently 
by  going  to  those  institutional  users  of  the  Federal  Register,  and 
say,  "We  know  you  use  the  Federal  Register.  We  have  a  product 
that  you  might  be  interested  in." 
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We  recognize  it,  and  said  it  in  our  statement,  and  it  is  a  matter 
of  belief  that  the  privacy  rights  of  individuals  should  be  respected. 

If  anybody  does  not  want  the  fact  that  he  subscribes  to  the  Fed- 
eral Register  to  be  known,  mechanisms  can  be  created  to  take  care 
of  that. 

Mr.  Kleczka.  I  asked  you  what  is  the  public  purpose  involved 
here.  What  public  purpose  are  you  trying  to  achieve? 

Mr.  WiLLARD.  Improving  access  to  Government  information. 

Mr.  Kleczka.  For  whose  benefit,  the  general  public? 

Mr.  WiLLARD.  Obviously.  In  a  marketplace,  both  sides  benefit. 
Our  industry  benefits  because  they  are  able  to  make  a  living  out  of 
selling  information.  The  public  benefits  because  they  have  willingly 
bought  it  and  they  have  proved  that  there  is  a  need  for  it. 

That  is  the  whole  basis  for  a  free  enterprise  system,  buyers  and 
sellers  exchanging  things  willingly.  We  are  saying  that  the  Govern- 
ment doesn't  have  the  ability  to  figure  out  every  single  way  a  body 
of  information  it  has  developed  can  be  used. 

What  happens  is,  our  members  help  in  that  process.  Certainly,  it 
is  a  commercial  operation,  and  we  are  built  on  a  commercial  struc- 
ture; our  economy  is  built  on  a  free-enterprise  structure. 

We  are  saying  when  the  Government  offers  commercial-like  op- 
portunities, it  has  some  advantages,  and  those  advantages 
shouldn't  be  just  Government,  but  they  ought  to  be  shared. 

Mr.  Kleczka.  Thank  you. 

Mr.  English.  This  new  service  that  you  mentioned  that  the  Fed- 
eral Register  came  out  with,  they  made  a  solicitation  of  all  people 
who  use  the  Federal  Register.  As  far  as  providing  this  new  service, 
I  assume  that  there  was  a  charge  for  the  new  service  that  they 
were  providing,  is  that  correct? 

Mr.  WiLLARD.  Yes,  there  was.  They  charged — they  didn't  charge 
the  cost  of  solicitation  to  send  to  the  35,000  or  40,000  subscribers, 
that  particular  mailing,  but  in  the  total  Federal  Register  budget, 
that  is  probably  a  trivial  expense,  but  it  was  not  charged  for  it. 

Mr.  English.  They  were  charging  for  the  new  service.  Was  it  a 
cost-plus  or  just  a  straight  cost  figure? 

Mr.  WiLLARD.  To  the  best  of  our  knowledge,  it  was  a  straight  cost 
figure. 

Mr.  English.  How  did  that  fee  compare  with  fees  being  charged 
by  the  private  companies  that  were  offering  the  same  service? 

Mr.  WiLLARD.  There  was  at  least  one  company  that  was  under- 
selling. The  company  that  actually  had  the  product  that  was  equiv- 
alent; that  is,  a  daily,  publication,  was  more  expensive,  but  it  had 
just  been  announced,  and  the  market  hadn't  been  determined. 

We  acknowledged  that  when  new  information  products  are  intro- 
duced in  the  market,  you  have  the  normal  search  for  equilibrium. 
The  tremendous  investments  that  are  put  into  creating  a  new  in- 
formation product  have  to  be  recouped  at  the  price  level  the  thing 
is  introduced  at. 

As  the  value  of  that  product  is  perceived  by  the  marketplace  and 
the  number  of  users  increases,  the  price  comes  down  accordingly, 
and  as  it  comes  down,  more  users,  and  the  price  comes  down  and 
you  get  to  the  equilibrium  point  where  the  market  is  best  served. 

We  never  got  a  chance  to  determine  where  that  price  point  was, 
because  the  Government  just  created  an  additional  product. 
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Our  fundamental  position  and  it  is  a  point  to  which  we  testified 
in  support  of  your  legislation  last  Congress  is  that  the  government 
has  inherent  advantages  when  it  competes  in  the  information  mar- 
ketplace, whether  it  be  for  communication  services,  like  electronic 
mail,  or  content  services  such  as  an  online  information  service  sold 
by  the  National  Library  of  Medicine,  or  a  value-added  product 
based  on  some  legitimate  government  product,  such  as  the  Federal 
Register,  in  additional  formats. 

Mr.  English.  I  think  that  is  an  important  point.  What  we  had  in 
this  particular  case  was  private  companies  that  were  providing 
service  at  rates  that  were  comparable  to  the  rate  of  the  Federal 
Register's  new  service.  The  Federal  Register  was  moving  into  a 
business  where  you  already  had  private  companies  offering  a  serv- 
ice. The  Register  was  able  then,  due  to  the  fact  that  they  used  the 
information  they  had  at  hand — namely,  the  list — was  able  to 
bring — I  would  assume — a  great  deal  of  pressure  on  those  private 
companies. 

Mr.  WiLLARD.  Certainly,  much  more  targeted  marketing. 

Mr.  ZuRKOWSKi.  If  I  may  add  one  point  to  that,  the  business  of 
the  information  industry  is  to  deal  with  a  common  human  condi- 
tion. We  are  each  a  product  of  our  past  and  our  minds  automatical- 
ly screen  out  information  deemed  irrelevant  to  our  current  con- 
cerns, so  that  the  essence  of  the  information  business  is  the  pack- 
aging of  information  to  penetrate  the  cognitive  screen  to  the  people 
for  whom  it  has  value. 

It  is  our  contention  that  no  one  individual  entity  can  imagine 
how  to  do  that  for  everybody  for  whom  that  information  has  value. 
All  we  are  asking  for  is  a  level  playing  field  to  compete  in  that 
area;  the  public  will  ultimately  benefit  by  having  access  to  that  in- 
formation in  terms  that  it  can  best  make  use  of. 

I  will  put  the  information  industry  up  against  any  and  all  gov- 
ernment efforts  to  package  information;  tax  money  ought  not  be 
spent  on  the  risky  business  of  packaging  information. 

And  so,  we  are  asking  for  a  level  playing  field,  and  I  think  the 
benefits  to  the  public  will  be  the  benefits  of  competition. 

This  whole  information  revolution  is  based  on  declining  costs  of 
technology,  and  that  has  come  about  through  competition.  The 
same  thing  can  happen  in  information  content.  We  are  just  asking 
for  a  fair  shot  at  that. 

Mr.  English.  I  thank  all  of  our  witnesses  today. 

Our  next  panel  is  Mr.  Theoharis,  professor  of  history,  Marquette 
University,  Milwaukee,  WI;  and  Mr.  Mirell,  Loeb  &  Loeb,  Los  An- 
geles, CA,  representing  the  National  Committee  Against  Repressive 
Legislation. 

Mr.  Theoharis,  you  may  start. 

STATEMENT  OF  ATHAN  G.  THEOHARIS,  PROFESSOR  OF  HISTORY, 
MARQUETTE  UNIVERSITY,  MILWAUKEE,  WI 

Mr.  Theoharis.  I  am  professor  of  history  at  Marquette  Universi- 
ty, specialist  in  Federal  surveillance  policy,  currently  writing  a  bi- 
ography of  former  FBI  Director  J.  Edgar  Hoover. 

I  shall  draw  upon  my  own  frequent  use  of  the  FOIA  to  identify 
the  concerns  of  the  organized  historical  community  about  S.  774. 
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I  trust  that  these  specific  examples  will  be  of  interest  to  the  sub- 
committee in  its  deliberation  on  this  bill. 

Historians  are  not  opposed  to  FOIA  amendments  which  will  fine- 
tune  and  improve  upon  the  act.  We  do  oppose,  however,  amend- 
ments which  by  reducing  access  to  information  essential  to  an  in- 
formed citizenry  would  thereby  hamper  scholarly  research, 

S.  774  IS  SUCH  LEGISLATION 

The  section  on  "fees  and  waivers"  highlights  this  contention. 

These  proposed  changes  will  substantially  increase  FOIA  process- 
ing charges.  Their  premise  is  that  the  FOIA  as  presently  adminis- 
tered imposes  a  heavy  financial  burden  on  Federal  agencies  with- 
out an  attendant  public  benefit. 

A  broader  issue  of  priorities,  however,  is  involved,  whether  Gov- 
ernment agencies  should  be  accountable  to  the  public.  Federal 
agencies  presently  spend  millions  of  dollars  on  public  relations-type 
activities  which  undoubtedly  contribute  to  fuller  public  under- 
standing. 

These  expenditures  are  clearly  self-serving  and  not  necessarily 
cost  effective. 

In  the  past,  moreover.  Federal  agencies  willingly  searched  their 
files  to  release  documents  to  favored  citizens  based  on  the  under- 
standing that  these  recipients  would  publish  accounts  favorable  to 
the  agency.  I  shall  cite  two  examples  of  such  actions  by  the  FBI. 

In  the  mid-1950's,  FBI  officials  released  carefully  selected  docu- 
ments to  Don  Whitehead  which  Whitehead  used  to  write.  The  FBI 
Story.  In  1949-50,  FBI  officials  convinced  Reader's  Digest  Senior 
Editor  Fulton  Oursler  to  run  an  article  by  Morris  Ernst  defending 
the  Bureau  and  then  gave  Ernst  selected  FBI  documents  and  edito- 
rial assistance  for  his  resultant  December  1950  Reader's  Digest  ar- 
ticle, "Why  I  No  Longer  Fear  the  FBI." 

In  both  cases,  the  FBI's  assistance  was  either  covert  or  selective, 
creating  the  impression  that  these  were  independent  appraisals  of 
the  Bureau's  operation.  In  both  cases,  the  FBI  unhesitatingly  serv- 
iced the  research  needs  of  favored  individuals,  at  a  time  when  FBI 
records  were  not  accessible  at  the  National  Archives. 

Thanks  to  the  FOIA,  such  independent  research  can  now  be  con- 
ducted. 

While  S.  774  permits  fee  waivers  for  scholars,  reporters  and  non- 
profit groups,  these  exemptions  are  at  the  exclusive  discretion  of 
the  agency.  Based  on  my  own  experience,  I  have  serious  reserva- 
tions about  this  provision,  even  though  on  its  face,  as  an  historian, 
I  would  presumably  qualify  for  a  fee  waiver. 

In  early  1981,  I  applied  for  a  fee  waiver  under  existing  law.  After 
considerable  delay,  the  Office  of  Information  and  Privacy  Act  Ap- 
peals denied  my  fee  waiver  request  on  the  grounds  that  the  quality 
of  information  in  the  records  I  had  requested  was  "not  substan- 
tial." 

I  then  advised  the  Office  of  my  intention  to  litigate,  but  propos- 
ing instead  a  settlement  of  a  60-percent  fee  waiver.  The  Depart- 
ment eventually  acceded  to  a  settlement,  proposing  a  sliding  scale 
based  presumably  on  the  differing  quality  of  the  various  records  I 
had  requested. 
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Both  the  original  denial  and  ultimate  granting  of  a  reduced  fee 
waiver  are  of  interest. 

Included  among  the  FBI  files  which  the  Department  originally 
concluded  were  not  of  "substantial"  value,  were  former  FBI  Direc- 
tor J.  Edgar  Hoover's  Official  and  Confidential  File  and  former  FBI 
Assistant  Director  Louis  Nichols'  Official  and  Confidential  File. 

That  these  FBI  records  are  of  "substantial"  value  and  command 
public  interest  is  directly  confirmed  by  the  extensive  nationwide 
press  coverage  of  my  having  received  these  files. 

Furthermore,  while  acceding  to  a  60-percent  fee  waiver  for  the 
Hoover  and  Nichols  files,  the  Department  concluded  that  I  was  en- 
titled only  to  a  30-percent  fee  waiver  for  another  file,  the  FBI's 
American  Legion  Contact  Program  policy  file.  While  not  as  likely 
to  command  comparable  media  interest  as  the  Hoover  and  Nichols 
files,  these  records  are  nonetheless  of  substantial  research  value. 

They  document  the  FBI's  covert  relationship  with  this  conserva- 
tive veterans  organization  between  1940  and  1966,  and,  more  im- 
portantly, the  breakdown  in  the  Department  of  Justice's  oversight 
over  the  FBI. 

S.  774's  increased  processing  charges  will  discourage  use  of  FOIA. 
I  find  particularly  objectionable  that  section  requiring  requesters 
to  pay  for  costs  "involved  in  examining  records  for  possible  with- 
holding or  deletions,"  given  the  massive,  and  at  times,  capricious 
nature  of  the  deletions  currently  taken  by  Federal  agencies. 

I  am  also  skeptical  about  the  proposed  changes  to  clarify  and 
exempt  from  release  "manuals  and  instructions  to  investigators, 
auditors  or  negotiators,"  "law  enforcement"  records,  and  "reason- 
ably segregable"  records. 

Based  on  the  records  released  to  me,  and  the  exemptive  claims 
taken  by  the  FBI,  I  do  not  see  how  the  present  law  "jeopardizes" 
law  enforcement  and  intelligence  interests. 

The  FBI  has  employed  relevant  provisions  of  the  FOIA  to  with- 
hold vast  amounts  of  information  which  properly  should  be  re- 
leased. I  shall  cite  a  number  of  specific  examples  supportive  of  this 
contention. 

The  first  example  involves  documents  from  the  Senator  Joseph 
McCarthy  folder  of  former  FBI  Director  Hoover's  Official  and  Con- 
fidential File. 

Normally,  it  would  be  impossible  to  ascertain  what  information 
was  being  withheld  on  b7(c),  b7(d)  grounds,  since  the  document  is 
withheld  in  its  entirety.  In  this  case,  the  nature  of  the  withheld  in- 
formation is  generally  identified  in  the  index  page  to  this  folder: 

"7/14/53  memo  from  Hoover  concerning  visit  from  McCarthy's 
secretary  who  discussed  possibility  of  obtaining  FBI  Agent  to  be 
Chief  of  Staff  of  McCarthy's  Committee." 

The  FBI  is  claiming  b7c  and  b7d  exemptions  to  withhold  a  memo 
recording  FBI  Director  Hoover's  close  and  covert  relationship  with 
Senator  McCarthy  in  1953  and  pertaining  to  the  Wisconsin  Sena- 
tor's eventual  decision  to  hire  former  FBI  Agent  Frank  Carr  as 
committee  counsel. 

My  second  example  is  from  the  FBI's  SAC  Letters  File.  The  en- 
closed excerpts  from  a  1947  House  Judiciary  Committee  hearing 
was  included  in  this  file.  When  releasing  this  committee  report,  the 
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FBI  took  both  bl  and  b2  exemptive  claims  for  sections  of  a  pub- 
lished congressional  report. 

Nor  is  this  an  isolated  instance  of  the  FBI  claiming  exemptions 
for  public  source  materials.  My  third  example  is  from  the  Harry 
Bridges  folder  of  former  FBI  Assistant  Director  Louis  Nichols'  Offi- 
cial and  Confidential  File. 

Much  to  the  embarrassment  of  the  Bureau,  Bridges  had  discov- 
ered in  1941  that  the  FBI  had  bugged  his  New  York  City  hotel 
room.  Extensively  publicized  at  the  time,  notably  by  the  New  York 
newspaper  PM,  this  incident  was  also  discussed  in  books  by  former 
Attorney  General  Francis  Biddle,  popular  writers  and  scholars. 

Despite  this  fact,  when  releasing  documents  from  this  folder,  the 
FBI  deleted  all  references  in  FBI  memoranda  to  the  installation  of 
the  bug  and  the  Bureau's  reaction  to  its  discovery  and  even  deleted 
the  term  "wiretapping"  in  the  table  of  contents  section  of  a  public 
brief  filed  with  the  court  in  1942. 

My  fourth  example  is  from  the  FBI's  Manual  of  Instructions.  I 
requested  FBI  manuals  for  the  years  1924,  1936,  1941,  1942,  1976, 
and  1978.  Those  sections  of  the  released  manuals  pertaining  to  in- 
vestigative techniques  and  methods  were  heavily  deleted. 

I  urge  the  subcommittee  to  request  a  copy  of  the  released  1978 
manual  to  make  its  own  independent  judgment  whether  the 
present  Act  "jeopardizes"  FBI  investigations,  the  rationale  ad- 
vanced in  support  of  S.  774. 

The  scope  of  the  Bureau's  claimed  deletions  is  highlighted  by  the 
deletion  of  the  phrase  "listening  equipment"  from  the  table  of  con- 
tents page  of  the  1939  manual. 

The  FBI's  willingness,  and  success,  in  withholding  information 
pertaining  to  FBI  officials'  covert  relationship  with  Senator 
McCarthy's  committee,  references  to  FBI  investigative  activities  in 
published  Congressional  reports,  deletion  of  the  phrase  "wiretap- 
ping" from  the  table  of  contents  of  a  public  brief  and  "listening 
equipment"  from  the  table  of  contents  of  an  FBI  Manual,  and  dele- 
tion of  all  references  to  electronic  surveillance  in  a  highly  publi- 
cized case  challenge  the  conclusion  of  the  Senate  report  to  S.  774 
that  the  present  exemption  7  insufficiently  protects  confidential  in- 
formants and  investigations. 

These  examples,  moreover,  highlight  a  problem  not  addressed  by 
S.  774:  Namely,  the  extent  to  which  FOIA  exemptive  claims  have 
been  improperly  employed.  I  invite  the  subcommittee  to  consider 
amending  the  FOIA  to  reduce  the  discretion  of  Federal  agencies 
when  taking  B(l),  B(2)  and  B(7)(d)  exemptions,  specifically  a  "de- 
monstrable harm"  standard,  and  a  25-year  time  limit  for  withhold- 
ing information  under  these  provisions. 

The  subcommittee  might  also  consider  legislatively  defining  "na- 
tional security,"  "internal  rules  and  practices,"  and  "confidential 
sources"  information. 

Federal  agency  officials  have  often  interpreted  these  terms 
broadly  and,  at  times,  capriciously. 

As  an  example,  I  am  providing  the  subcommittee  two  copies  of 
an  FBI  document.  The  first  document,  from  the  FBI's  June  Mail 
Policy  File,  was  released  to  me  in  1981.  The  second  document,  from 
the  FBI's  SAC  Letters  File,  was  released  to  me  in  June  1984.  The 
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one-line  deletion  in  the  1984-release  documents  that  the  FBI's  con- 
cern was  to  avoid  embarrassment. 
[The  two  documents  follow:] 
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serious  administrative  deliaquencles  vhlcb  are  the  subject  of  memoi-anda  must 
Include  explanations  for  the  delinquencies  from  the  employees  responsible.  A  copy 
of  the  case  vrlte-up  or  administrative  memorandum  should  be  placed  in  the  personnel 
file  of  the  employee  responsible  for  the  delinquency.  The  Kireau  should  be 
furnished  with  your  recommendations  for  a^  disciplinary  action ^U  copgifler 
appropriate  regarding  such  deliaquencles. (\fj7/ 

An  original  end  three  copies  of  case  vrlte-i^s  should  be  forvarded  to 
the  Bureau,  and  an  original  and  two  copies  of  administrative  Etenoranda  stiould  be 
submitted. f^  M 

It  Is  desired  that  you  attach  to  the  inspection  report  a  separate 
uemorandum  reflecting  any  interesting,  unique  and  xisw  Investigative  techniques 
utilized  by  your  office  In  the  cases  revleyed.  (pA  it 


(B)  ^ONFIDEIfnAL  XNTOH-lAinS  -  LISTINO  Hf  lEPORTS  -  SPECIAL  CC»*IUinCATrON  ~  When 
infomatlon  is  received  from  some  highly  confidential  source  rmn   such  source  of 
Information  or  Informant  is  of  such  a  confidential  character  that  the  Information 
should  not  appear  In  the  file  of  a  case.  It  is  desired  that  the  identification  of 
such  a  highly  confidential  source  be  communicated  to  the  Bureau  by  letter,  vfalch 
vlll  be  forwarded  to  the  Director  under  personal  and  confidential  cover.  She 
communication  should  be  sealed  in  an  envelope  bearing  the  code  word  "June",  and  then 
placed  in  the  envelope  addressed  to  the  Director  "Personal  end  Confidential". 

Ibese  letters  received  at  the  Bureau  vill  be  filed  In  a  separate  confi- 
dential file  maintained  undei-  lock  and  key.  Bie  copies  of  such  letters  In  the 
field  offices  are  to  be  maintained  In  a  confidential  file  by  the  Special  Agent  In 
Cliarge  and  this  file,  too,  shall  be  retained  under  lock  and  key.  She  administra- 
tive informant  page  will  merely  state  that  "Other  informants  are  being  identified 
in  a  separate  letter  being  forwarded  to  the  Bureau." 

3bere  would  be  no  necessity  for  being  unusually  secretive  about  the 
average  confidential  informant  who  does  not  want  his  identity  disclosed  due  to 
temerity  oi  due  to  the  fact  that  such  a  disclosure  might  interfere  uith  the 
Informant's  business  or  embroil  him  in  difficulties  with  his  friends  and  neighbors. 
Information  from  such  a  source  should  be  Included  in  the  usual  meuiner  on  the 
informant  page  of  the  report. 

ft 

Ihe  above-described  Ic^sr  is  to  be  used  only  for  the  most  secretive  \ 

sources,  such  as  JBB^M^MMBBBMM^^B^B^^l^BMW^^B^^BM^M^  r 
^^^|^^H|||m^H^^m^^^|^o^m^rererrin^Tonignj^^onr7aeax^^^^^^ 
vBIusual  investigative  techniques. 

Ihls  information  should  be  made  known,  orally,  to  the  Special  Agents  of 
yotir  office  promptly. 


(C)     CURRENT  PHOTOGRAPHS  FOR  A(ENT  PERSONNEL  ~  At  this  time  laie  Bureau  is 
desirous  of  receiving  up-to-date  photographs  of  all  Special  Agent  personnel  who 
luive  completed  at  least  three  years  of  service  and  who  have  not  furnished  up-to-date 

^-^•^'^  -  _.,, 

SAC  LETTER  HO.  69        r<--'  irW'T'  i      -'  6  - 
Series  19l*9  LU I  \i  I'M"-'  *  '  * ""    mm. 


Cftll^ 


528 

STATEMENT 

OF 

ATHAN  G.  THEOHARIS 

PROFESSOR  OF  HISTORY 

MAROUETTE  UNIVERSITY 

MILWAUKEE,  WISCONSIN 


ON 
S.774,  THE  FREEDOM  OF  INFORMATION  REFORM  ACT 
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Mr.  Theoharis.  There  is  another  and  more  troublesome  issue  in- 
voiding  B(6)  and  B(7)(c)  "personal  privacy"  exemptive  claims.  In  the 
case  of  the  FBI,  we  confront  a  situation  fraught  with  irony:  Having 
violated  privacy  rights  of  individuals  in  the  past,  the  FBI  now 
claims  B(6)  and  B(7Xc)  exemptions  to  withhold  documents  record- 
ings its  actions. 

My  interest  in  securing  the  release  of  these  documents  is  not 
voyeuristic  but  involves  an  issue  central  to  our  own  political 
system.  The  conviction  that  FBI  Director  Hoover  maintained  and 
made  political  use  of  files  on  Members  of  Congress  and  other 
prominent  personalities  was  widely  believed  and  by  individuals 
who  cannot  be  dismissed  as  conspiratorialists,  for  example,  former 
House  Judiciary  Committee  Chairman  Emanuel  Celler  and  former 
President  Richard  Nixon. 

Did  the  FBI  Director  maintain  such  massive  files?  What  use  did 
he  make  of  the  information,  and  misinformation,  in  these  files?  In 
an  effort  to  answer  these  questions,  I  filed  an  FOIA  request  for  the 
former  FBI  Director's  Official  and  Confidential  File. 

When  released  to  me,  this  file  was  heavily  deleted;  approximate- 
ly 10,700  pages  were  withheld  in  their  entirety,  while  the  remain- 
ing 7,000  pages  contained  extensive  deletions. 

The  rationale  provided  for  the  vast  majority  of  these  deletions 
was  B(6).  Because  the  index  cards  to  the  Hoover  file  provide  a  gen- 
eral description  of  the  contents  of  each  folder,  and  particularly 
specify  whether  the  information  is  derogatory  or  the  subject  is 
either  a  Member  of  Congress,  Cabinet  official  or  a  prominent  per- 
sonality, we  know  that  the  vast  majority  of  the  deletions  involve 
derogatory  personal  information  on  prominent  personalities. 
Should,  then,  this  information,  or  misinformation,  be  withheld? 

There  is  no  easy  answer  to  this  question.  It  does  not  follow,  how- 
ever, that  this  derogatory  information  had  not  already  been  widely 
disseminated.  Here  a  review  of  FBI  files  on  an  alleged  affair  be- 
tween Joseph  Lash  and  Mrs.  Eleanor  Roosevelt  is  instructive. 

Because  Lash  has  obtained  and  made  available  FBI  documents 
on  this  matter,  we  now  know  that  this  "affair,"  and  I  am  convinced 
that  there  was  none,  was  not  kept  secret  at  the  time. 

B(6)  and  B(7)(c)  exemptions  have  also  been  employed  to  withhold 
information  pertaining  to  the  FBI's  illegal  surveillance  of  Ameri- 
can citizens.  I  have  requested  another  FBI  file,  the  Symbol  Number 
Sensitive  Source  Index. 

This  index  records  the  symbol  numbers  assigned  to  FBI  wiretaps, 
bugs  and  break-ins  of  targeted  individuals  and  organizations.  After 
filing  this  request,  I  subsequently  agreed  to  restrict  my  request  to 
index  cards  on  organizations,  excluding  from  review  all  index  cards 
on  individuals. 

This  decision  to  limit  my  FOIA  request  was  not  based  on  scholar- 
ly considerations  or  on  the  differing  quality  of  information  in  these 
records. 

I  saw  no  good  reason  to  burden  FBI  personnel  with  reviewing 
index  cards  which  would  be  withheld  under  a  claimed  B(6),  B(7)(c) 
exemption.  I  remain  convinced  that  these  types  of  records  should 
be  released;  and  thus  again  recommend  amending  the  FOIA  to  in- 
clude a  25-year  time  limit  rule. 
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Before  concluding,  I  do  want  to  call  the  subcommittee's  attention 
to  a  further  problem.  In  1977,  following  the  subcommittee's  identi- 
fication of  the  subject  names  of  eight  folders  which  originally  had 
been  filed  in  former  FBI  Director  Hoover's  Personal  and  Confiden- 
tial File  but  which  were  later  transferred  to  Hoover's  Official  and 
Confidential  File,  I  filed  an  FOIA  request  for  these  transferred 
folders,  one  of  which  was  the  Fred  B.  Black  folder. 

When  released  in  1978,  the  Black  folder  consisted  of  5  documents 
numbering  approximately  12  pages.  In  1980,  I  requested  the  total 
Hoover  file.  When  released  in  1983,  the  Black  folder  consisted  of 
hundreds  of  documents  numbering  approximately  1,000  pages.  My 
second  example  involves  the  Nichols  file.  In  1978,  I  had  requested 
all  documents  in  the  Nichols  file  filed  under  certain  specific  sub- 
jects. 

The  FBI  advised  me  in  1979  that  there  were  no  folders  captioned 
under  these  specific  subject  names,  but  offered  to  conduct  a  line-by- 
line search  of  the  11,200-page  Nichols  file.  I  subsequently  requested 
the  total  Nichols  file. 

When  released  to  me,  this  file  numbered  approximately  4,000 
pages.  A  number  of  questions  thus  arise. 

Are  there  11,200  or  4,000  pages  in  the  Nichols  file?  Were  there 
11,200  in  1979  but  only  4,000  in  1982?  Had  FBI  officials  cited  the 
11,200  figure  in  1979  to  discourage  me  from  filing  a  search  request? 
Why  did  the  FBI  only  release  a  minute  part  of  the  Fred  Black 
folder  in  1978?  And  why  did  it  not  then  advise  me  that  this  was  an 
incomplete  release? 

These  questions  are  not  merely  of  personal  interest,  they  go  to 
the  heart  of  the  question  of  how  the  FBI  processes  requests  for  sep- 
arately maintained  and  nonrecorded  documents,  clearly  the  most 
politically  sensitive  of  past  FBI  documents. 

I  thank  the  subcommittee  for  this  opportunity  to  testify  on  S. 
774.  Historians  have  only  recently  employed  the  FOIA  to  obtain 
documents  relevant  to  our  research  projects.  We  have  found  the  act 
to  be  of  inestimable  value  and  are  deeply  concerned  about  efforts 
intended  to  discourage  use,  increase  costs  and  reduce  access.  We 
urge  the  subcommittee  to  oppose  S.  774. 

[The  prepared  statement  of  Mr.  Theoharis  follows:] 
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I  am  a  professor  of  historv  at  Marquette  University 
speciali?ing  in  federal  surveillance  policy.   Most  recently, 
I  have  confined  my  research  to  the  Federal  Bureau  of 
Investigation  (FBI)  and  I  am  currently  writing  a  biography 
of  former  FBI  Director  J.  Edgar  Hoover.   I  am  a  frequent  user 
of  the  FOIA  and  thus,  rather  than  speak  generally  about  some  of 
the  concerns  of  the  organized  historical  community  (the 
Organization  of  American  Historians  and  the  American  Historical 
Association)  concerning  some  of  the  provisions  of  S.774,  the 
Freedom  of  Information  Reform  Act  recently  passed  by  the 
Senate,  I  shall  draw  upon  my  own  experiences.   My  statement 
accordingly  will  be  a  personal  one.   I  trust  that  these  specific 
examples  will  better  service  the  interests  of  the  Subcommittee 
on  Government  Information,  Justice  and  Agriculture  in  its 
deliberation  on  these  proposed  amendments. 

Historians  are  not  opposed  to  FOIA  amendments  which  will 
fine-tune  and  improve  upon  the  Act.   We  do  oppose,  however, 
legislation  which  would  reduce  access  to  information  essential 
to  an  informed  citizenry  and  thereby  hamper  scholarly  research. 
S.774  is  such  legislation.   This  Bill  flouts  the  principle  that 
the  government  is  the  servant  of  the  people  and,  in  the  guise 
of  fiscal  responsibility  and  agency  efficiency,  will  discourage 
use  of  the  Act  while  permitting  agencies  to  withhold  documents 
which  should  properly  be  in  the  public  domain. 
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The  section  on  "fees  and  waivers"  inost  dramatically 
hip.hlights  this  contention.   Under  S.774  requestors  would  be 
obligated  to  pav  "all  costs  reasonably  and  directly  attributable 
to  responding  to  the  request"  to  include  "services  of  agency 
personnel. .. involved  in  examining  records  for  possible  withholding 
or  deletions  to  carry  out  determinations  of  law  or  policy."   S.774 
further  provides  for  the  waiver  of  fees  but  at  the  exclusive 
discretion  of  agency  officials,  in  the  process  rescinding  the 
current  provision  for  court  review  of  fee  waiver  denials. 

The  intent  of  these  proposed  changes  is  to  impose  the  full 
burden  of  processing  FOIA  requests  on  the  individual  requestor. 
The  premise  of  S.77A  is  that  the  FOIA  as  presently  administered 
imposes  a  heavy  financial  burden  on  federal  agencies  without  an 
attendant  public  benefit.   These  proposed  changes,  however, 
need  not  be  considered  solely  on  the  basis  of  cost-effectiveness 
since  they  involve  the  broader  issue  of  priorities--the  central 
issue  is  not  whether  government  spending  should  be  reduced  but 
whether  governmental  agencies  should  be  accountable  to  the 
public.   Federal  agencies  presently  spend  millions  of  dollars 
on  public  relations-type  activities,  including  maintaining 
press  offices,  speaking  before  citizen  groups,  and  publishing 
pamphlets  on  the  agency's  programs  and  needs.   Undoubtedly 
these  activities  contribute  to  fuller  public  understanding. 
Clearly,  however,  these  expenditures  are  self-serving  and  are 
not  necessarily  cost-effective.   The  FOIA  provides  a  useful 
alternative  by  permitting  the  acquisition  of  information  which 


533 


offers  a  fuller,  perhaps  more  objective  picture  of  the  agency's 
operations.   In  the  past,  moreover,  federal  agencies  did  search 
their  files  to  release  documents  to  favored  citizens  based  on 
the  understanding  that  they  would  publish  favorable  accounts 
about  that  agency.   I  shall  cite  two  examples  of  such  actions 
by  the  FBI. 

In  the  mid-1950s,  FBI  officials  released  carefully  selected 
documents  to  New  York  Herald-Tribune  Washington  bureau  chief 
Don  Whitehead  which  Whitehead  used  to  write  his  history  of  the 
FBI,  The  FBI  Story.   In  1949-1950,  FBI  officials  approached 
Reader's  Digest  Senior  Editor  Fulton  Oursler  to  convince  him  to 
run  an  article  defending  the  Bureau  by  Morris  Ernst  and  then 
gave  Ernst  selected  FBI  documents  and  editorial  assistance  for 
his  resultant  Reader' s  Digest  December  1950  article  "Why  I  No 
Longer  Fear  the  FBI."   In  both  cases,  the  FBI's  assistance  was 
covert,  creating  the  impression  that  these  were  independent 
appraisals  of  the  Bureau's  operation.   In  both  cases,  the  FBI 
unhesitantly  expended  time  to  service  the  research  needs  of 
favored  individuals--at  a  time  when  FBI  records  were  not 
accessible  at  the  National  Archives,  effectively  precluding 
other  more  independent  research.   Thanks  to  the  FOIA  independent 
research  can  be  conducted  since  individuals  can  obtain  access 
to  FBI  records  detailing  FBI  policy  and  procedures--and ,  in  the 
process,  permitting  a  more  accurate  evaluation  of  the  independence 
and  objectives  of  Mssrs.  Whitehead  and  Ernst. 

While  S.774  permits  fee  waivers  for  scholars,  reporters, 
and  non-profit  groups,  these  exemptions  are  at  the  exclusive 
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discretion  of  the  aRencv--the  operative  clause  being  "where  the 
agency  determines."   Based  on  my  own  experience,  I  have  serious 
reservations  about  this  provision--even  though  on  its  face  I 
would  presumably  qualify  for  a  fee  waiver  as  an  historian. 

In  early  1981 ,  I  applied  for  a  fee  waiver  under  existing 
law  and  the  policy  established  by  former  Attorney  General 
Benjamin  Civiletti.   After  considerable  delay,  the  Office  of 
Information  and  Privacy  Act  Appeals  of  the  Department  of  Justice 
denied  my  fee  waiver  request  on  the  grounds  that  the  records  I 
had  requested  contained  information  that  was  "not  substantial." 
I  responded  immediately,  advising  the  Office  of  my  intention  to 
litigate.   Outlining  the  case  I  intended  to  make,  I  proposed  a 
settlement  of  a  60%  fee  waiver  in  lieu  of  litigation.   The 
Department  eventually  acceded  to  my  proposed  settlement,  although 
modifying  the  terms  adopting  a  sliding  scale  presumably  based 
on  the  differing  quality  of  the  various  records  I  had  requested. 
Both  the  original  denial  and  the  ultimate  granting  of  a  reduced 
fee  waiver  are  of  interest. 

Included  among  the  FBI  files  I  have  requested,  which  the 
Department  had  concluded  were  not  of  "substantial"  value,  were 
former  FBI  Director  J.  Edgar  Hoover's  Official  and  Confidential 
File  and  former  FBI  Assistant  Director  Louis  Nichols's  Official 
and  Confidential  File.   That  these  FBI  records  are  of 
"substantial"  value  and  command  public  interest  is  directly 
confirmed  by  the  extensive  nationwide  press  coverage  of  my 
having  received  these  files:   including  a  6  page  article  in  the 
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December  19,  1983  U.S.  News  and  World  Report;  New  York  Times , 
Washington  Post,  AP ,  and  DPI  wire  stories  of  December  12  and 
13,  1983;  and  two  two-part  series  run  by  the  Milwaukee  Journal 
in  December  1983  and  May  1984,  which  were  also  picked  up  by  the 
wire  services. 

Furthermore,  while  acceding  to  my  proposed  settlement  of  a 
60%  fee  waiver  for  the  Hoover  and  Nichols  Files,  the  Department 
concluded  that  I  was  entitled  only  to  a  30%  fee  waiver  for 
another  FBI  file  I  had  requested,  the  FBI's  American  Legion 
Contact  Program  policy  file.   While  not  as  dramatic  in  quality 
as  the  Hoover  and  Nichols  Files,  and  not  likely  to  command 
comparable  media  interest,  these  records  are  of  substantial 
research  value.   They  both  document  the  nature  of  the  covert 
relationship  between  this  conservative  veterans  organization 
and  the  FBI  between  1940  and  1966  and,  more  importantly,  the 
breakdown  in  the  Department  of  Justice's  oversight  over  the 
FBI.   My  article  detailing  these  important  findings  is  currently 
in  press,  to  be  published  by  the  scholarly  journal.  Political 
Science  Quarterly. 

For  these  reasons,  I  remain  skeptical  about  this  section 
of  S.774.   If  enacted,  these  changes  by  increasing  substantially 
the  costs  of  obtaining  documents  will  serve  to  discourage  use 
of  the  FOIA.   I  find  particularly  objectionable  that  section 
requiring  requestors  to  pay  for  costs  "involved  in  examining 
records  for  possible  withholding  or  deletions,"  given  the 
massive,  and  at  times  capricious  nature  of  the  deletions  currently 
take  by  federal  agencies. 
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My  own  experiences  furthermore  make  me  extremely  skeptical 
about  the  proposed  changes  of  S.774  to  clarify  and  exempt  from 
release  "manuals  and  instructions  to  investigators,  auditors, 
or  negotiators,"  "law  enforcement"  records,  and  "reasonably 
segregable"  records.   Based  on  the  records  released  to  me,  and 
the  exemptive  claims  taken  by  the  FBI  when  processing  these 
records,  I  do  not  see  how  the  present  law  "jeopardizes"  law 
enforcement  and  intelligence  interests.   The  FBI  has  employed 
the  relevant  provisions  of  the  F0IA--b1 ,  b2 ,  b7d,  and  b7e--to 
withhold  vast  amounts  of  information  which  properly  should  be 
released.   I  shall  cite  a  number  of  specific  examples  supportive 
of  this  contention.   These  are,  admittedly,  extreme  examples; 
but  that  is  their  value  for  they  highlight  precisely  what  the 
FBI  has  sought  to  withhold  under  the  present  law.   I  have 
appended  to  this  statement  xerox  copies  of  the  particular  FBI 
documents  I  shall  be  discussing. 

The  first  example  involves  two  routing  slips  and  a  two-page 
memo  which  the  FBI  has  withheld  in  its  entirety  claiming  a 
b7c  and  b7d  exemption;  these  documents  are  from  the  Senator 
Joseph  McCarthy  folder  of  former  FBI  Director  Hoover's  Official 
and  Confidential  File.   Normally  it  would  be  impossible  to 
ascertain  what  information  was  being  withheld,  since  the  document 
is  withheld  in  its  entirety.   In  this  case,  we  can  identify  the 
general  nature  of  the  withheld  information.   I  am  also  including 
a  copy  of  the  index  page  to  this  folder  which  describes  the 
contents  of  the  withheld  memo.   The  FBI  had  originally  prepared 
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this  index  card  in  February  1975  preparatory  to  Attorney 
General  Edward  Levi's  testimony  before  the  House  Subcommittee 
on  Civil  and  Constitutional  Rights.   This  index  thus  describes 
the  withheld  memo:   "7/14/53  memo  from  Hoover  concerning  visit 
from  McCarthy's  secretary  who  discussed  possibility  of  obtaining 
FBI  Agent  to  be  Chief  of  Staff  of  McCarthy's  Committee."   In 
this  instance,  the  FBI  is  claiming  b7c  and  b7d  exemptions  to 
avoid  releasing  a  document  recording  the  close  and  covert 
relationship  between  the  FBI  Director  and  McCarthy  in  1953  and 
pertaining  to  the  Wisconsin  Senator's  eventual  decision  to 
hire  former  FBI  agent  Frank  Carr  as  Committee  counsel. 

My  second  example  is  from  the  FBI's  SAC  (Special  Agents  in 
Charge)  Letters  File--that  is,  FBI  Director  Hoover's  periodic 
instructions  to  the  heads  of  FBI  field  offices  of  general  policy 
decisions.   The  enclosed  document  of  excerpts  from  a  1948  House 
Judiciary  Committee  hearing  was  included  in  this  file.   While 
in  the  public  domain,  the  FBI  when  releasing  this  Committee 
report  took  both  hi  and  b2  exeraptive  claims  for  those  sections 
of  a  published  congressional  report  describing  FBI  investigations 
of  federal  employees  and  radio  operations. 

Nor  is  this  an  isolated  instance  of  the  FBI  having  claimed 
exemptions  for  public  source  materials.   My  third  example  is 
from  the  Harry  Bridges  folder  of  former  FBI  Assistant  Director 
Louis  Nichols's  Official  and  Confidential  File.   These  documents 
pertained  to  the  FBI's  electronic  surveillance  of  labor  leader 
Bridges  in  1941.   In  this  case,  much  to  the  embarrassment  of  the 
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Bureau,  Rridp,es  discovered  the  FBI's  bup^inp,  of  his  New  York 
City  hotel  room.   This  incident  was  extensively  publicized  at 
the  time,  notably  by  the  New  York  newspaper  PM  and  was  later 
discussed  in  books  by  former  Attorney  General  Francis  Biddle, 
popular  writers,  and  scholars.   Despite  this  fact,  when  releasing 
documents  from  this  folder,  the  FBI  deleted  all  references  in 
FBI  memoranda  discussing  both  the  installation  of  the  bug  and 
the  Bureau's  reaction  to  its  discovery  and  even  deleted  the 
mere  reference  to  electronic  surveillance  in  the  table  of 
contents  section  of  the  public  brief  that  Attorney  General 
Biddle  filed  with  the  court  in  1942. 

My  fourth  example  is  from  the  FBI's  Manual  of  Instructions. 
I  had  requested  FBI  manuals  for  the  years  1924,  1936, 
1941,  1942,  1976,  and  1978.   The  released  manuals  were  heavily 
deleted  whenever  policy  pertaining  to  investigative  techniques 
and  methods  were  discussed.   The  Subcommittee  might  very  well 
request  a  copy  of  the  released  1978  Manual  to  make  its  own 
independent  judgment  about  the  rationale  advanced  in  support  of 
S.774.   These  massive  deletions  confirm  that  the  present  Act 
does  not  "jeopardize"  FBI  investigations.   The  scope  of  the 
Bureau's  claimed  deletions,  and  thus  its  ability  to  withhold 
information  even  when  not  necessary,  is  highlighted  by  the 
deletion  of  the  phrase  "listening  equipment"  from  the  table  of 
contents  page  of  the  1939  Manual. 

The  FBI's  willingness,  and  success,  in  withholding 
information  pertaining  to  FBI  officials'  covert  relationship 
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with  ?^enator  McCarthy's  Cominittee ,  references  to  FBI  investigative 
activities  in  published  congressional  reports,  deletion  of  the 
phrases  electronic  surveillance  from  the  table  of  contents  of  a 
public  brief  and  "listening  equipment"  from  the  table  of  contents 
of  an  FBI  Manual,  and  deletion  of  all  references  to  electronic 
surveillance  in  a  hip.hlv  publicized  case  challenge  the  conclusion 
of  the  Senate  Report  to  S.774  that  the  present  exemption  7 
provides  insufficient  protection  to  confidential  informants  and 
investigations  since  "this  protection  can  be  compromised  when 
small  pieces  of  information,  insignificant  by  themselves,  are 
released  and  then  pieced  together  with  other  previously  released 
information  and  the  requester's  own  personal  knowledge  to 
complete  a  whole  and  accurate  picture  of  information  that  should 
be  confidential  and  protected,..." 

These  examples,  moreover,  highlight  a  problem  not  addressed 
by  9>.ll^:      namely,  the  extent  to  which  FOIA  exemptive  claims 
have  been  improperly  employed  to  withhold  information.   I  invite 
the  Subcommittee  to  consider  amending  the  FOIA  to  reduce  the 
discretion  presently  employed  by  federal  agencies  when  taking 
hi,  b2 ,  and  b7d  exemptions--specif ically  a  "demonstrable  harm" 
standard.   The  Subcommittee  might  also  consider  legislatively 
defining  what  constitutes  information  which  can  properly  be 
withheld  because  "national  security,"  "internal  rules  and 
practices,"  and  "confidential  sources."   Federal  agency  officials 
have  often  interpreted  these  terms  broadly  and,  at  times, 
capriciously.    Thirdly,  the  Subcommittee  might  consider 


540 


imposing  a  specified  time  limit  for  withholding  information 
under  these  categories--a  tv/enty-five  year  limit  would  seem  to 
provide  sufficient  protection.   I  find  it  wholly  unjustifiable 
that  the  FBI  has  deleted  references  to  electronic  surveillance 
policy  from  documents  of  the  1930s,  19AOs,  and  1950s.   Not  only 
are  these  documents  50  to  30  years  old  but  given  current  law, 
with  the  enactment  of  the  Omnibus  Crime  Control  and  Safe  Streets 
Act  of  1968  rescinding  the  ban  against  wiretapping  of  the 
Federal  Communications  Act  of  1934,  these  earlier  policy 
documents  no  longer  have  any  bearing  on  current  FBI  practices. 

I  should  also  call  the  Subcommittee's  attention  to  another 
and  more  troublesome  issue--involving  b6  and  b7c  "personal 
privacy"  exemptive  claims.   In  the  case  of  the  FBI,  we  confront 
a  situation  fraught  with  irony:   having  violated  privacy  rights 
of  individuals  in  the  past,  the  FBI  now  claims  b6  and  b7c 
exemptions  to  withhold  documents  recording  its  actions.   My 
interest  in  securing  the  release  of  these  documents  is  not 
voyeuristic  but  involves  an  issue  central  to  our  own  political 
system.   The  conviction  that  FBI  Director  Hoover  maintained 
files  on  members  of  Congress  and  other  prominent  personalities 
was  widely  believed  and  by  individuals  who  cannot  be  dismissed 
as  cranks,  conspiratorialists ,  or  demagogues,  e.g.,  former 
House  Judiciary  Committee  Chairman  Emanuel  Celler  and  former 
President  Richard  Nixon.   Thus,  in  a  July  1974  interview  with 
Ovid  Demaris,  Representative  Celler  attributed  the  FBI  Director's 
power  to  the  fact  that  he  "had  a  dossier  on  every  member  of 
Congress  and  every  member  of  the  Senate."   In  a  similar  vein, 
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during  a  taped  Feburary  28,  1973  Oval  Office  conversation  with 
White  House  counsel  John  W.  Dean  III,  President  Nixon 
unqualifiedly  asserted  that  Hoover  "has  a  file  on  everybody." 

Did  the  FBI  Director  maintain  such  massive  files?   What 
use  did  he  make  of  the  information  (and  misinformation)  in  these 
files?   In  an  effort  to  answer  these  questions,  I  filed  an  FOIA 
request  for  the  Former  FBI  Director's  Official  and  Confidential 
File,  which  numbers  approximately  17,700  pages.   When  released 
to  me,  this  file  was  heavily  deleted:   approximately  10,700 
pages  were  withheld  in  their  entirety  while  the  remaining  7,000 
pages  contained  numerous  deletions.   The  rationale  provided 
for  the  vast  majority  of  these  deletions  was  b6 .   Because  the 
index  cards  to  the  Hoover  File  provide  a  general  description  of 
the  contents  of  each  folder,  and  particularly  specify  whether 
the  information  is  derogatory  or  the  subject  is  a  member  of 
Congress,  Cabinet  official,  or  prominent  personality,  we  know 
that  the  vast  majority  of  the  deletions  involves  derogatory 
personal  information  on  prominent  personalities.   Should,  then, 
this  information  (or  misinformation)  be  withheld? 

There  is  no  easy  answer  to  this  question.   It  does  not 
follow,  however,  that  this  derogatory  information  had  not 
already  been  publicized.   Here  a  review  of  FBI  files  on  Joseph 
Lash  and  Mrs.  Eleanor  Roosevelt  might  be  instructive.   Because 
Lash  has  publicly  discussed  this  matter,  and  in  the  process  has 
made  available  FBI  documents  recording  an  alleged  affair  between 
Lash  and  Mrs,  Roosevelt,  we  now  know  that  this  "affair"  (and 
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I  am  convinced  that  there  was  none)  was  not  kept  secret.   FBI 
documents  record:   In  1949  Washington  Times-Herald  Frank  Waldrop 
was  "on  the  trail  of  certain  recordings  that  allegedly  would 
show  an  illicit  relationship  between  Lash  and  Mrs.  Roosevelt." 
In  1950  Jack  Anderson  (then  an  assistant  to  syndicated  columnist 
Drew  Pearson)  and  Pepublican  Senator  Arthur  Watkins  had  learned 
about  the  Lash-Mrs.  Roosevelt  "affair"  and  inquired  whether  the 
FBI  had  ever  investigated  the  "Roosevelt-Lash  incident."   In 
January  1953,  FBI  Assistant  Director  Louis  Nichols  had  a  lengthy 
discussion  with  Eisenhower  campaign  officials  George  Murphy  and 
Francis  Alstock  during  which  they  discussed  the  Eleanor  Roosevelt 
"problem"  (that  is,  whether  Mrs.  Roosevelt  should  be  retained 
as  a  member  of  the  Untied  States  delegation  to  the  United 
Nations).   Alstock  observed  that  as  long  as  Mrs.  Roosevelt  was  a 
member  of  the  U.S.  delegation  "she  would  not  be  subject  of  any 
Congressional  investigation,  but  that  sooner  or  later  there  was 
going  to  be  an  investigation  of  her  affair  with  Joe  Lash." 
Lastly,  in  February  1954,  FBI  Assistant  Director  Nichols 
recommended  that  FBI  Director  Hoover  brief  President  Eisenhower 
on  the  Lash-Mrs.  Roosevelt  affair,  and  as  a  rationale  observed: 
"Joe  Lash  is  a  close  friend  of  [New  York  Post  editor]  Jimmy 
Wechsler  and  the  last  word  I  had  was  that  Joe  Lash  was  working 
for  the  New  York  Post  which  has  been  exceedingly  critical  of  the 
President  as  well  as  of  us.   Wechsler,  of  course,  is  a  kingpin 
in  the  Americans  for  Democratic  Action  along  with  Mrs.  Roosevelt." 
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B6  and  b7c  exemptions  have  also  been  employed  to  withhold 
information  pertaining  to  the  FBI's  illegal  surveillance  of 
American  citizens.   One  of  the  files  I  have  requested  under  the 
FOIA  is  the  FBI's  Symbol  Number  Sensitive  Source  Index.   This 
index  records  the  sjnnbol  numbers  assigned  to  FBI  wiretaps, 
bugs,  and  break-ins  and  the  individuals/organizations  which 
were  the  targets  of  such  techniques.   As  such,  this  index  is  of 
inestimable  research  value,  providing  insights  into  the  scope 
and  targets  of  such  FBI  practices  and,  indirectly,  permitting 
an  evaluation  of  the  worth  of  such  intrusive  investigative 
techniques  (the  index  can  be  used  to  identify  organizations 
which  had  been  tapped,  and  by  implication  those  which  had  not 
been,  permitting  a  researcher  to  contrast  the  quality  of 
information  so  obtained).   In  the  course  of  the  FBI's  processing 
of  my  request  for  this  Index,  I  agreed  to  restrict  ray  request 
to  index  cards  on  organizations,  excluding  from  review  all 
index  cards  on  individuals.   This  decision  to  limit  my  FOIA 
request  was  not  based  on  scholarly  considerations  or  on  the 
differing  quality  of  information  in  these  records.   I  saw  no 
good  reason  to  burden  FBI  personnel  with  reviewing  index  cards 
which  would  be  withheld  under  a  claimed  b6 ,  b7c  exemption.   I 
remain  convinced  that  these  type  of  records  should  be  released; 
and  thus  again  recommend  amending  the  FOIA  to  include  a  25  year 
time  limit  rule. 

Before  concluding,  I  do  want  to  call  the  Subcommittee's 
attention  to  a  further  problem  involving  the  FBI's  processing 
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of  FOIA  requests  for  nonserialized  files.   In  1977,  following 
this  Subcommittee's  identification  of  the  subject  names  of 
eight  folders  which  had  originally  been  filed  in  former  FBI 
Director  Hoover's  Personal  and  Confidential  File  but  which  were 
transferred  in  October  1971  to  Hoover's  Official  and  Confidential 
File,  I  filed  an  FOIA  request  for  these  transferred  folders, 
one  of  which  was  the  Fred  B.  Black  folder.   The  Black  folder, 
when  released  to  me  in  1978,  consisted  of  five  documents 
numbering  twelve  pages.   In  1980,  I  filed  an  FOIA  request  for 
the  whole  Hoover  Official  and  Confidential  File.   Included  in 
this  File  upon  release  to  me  in  1983  was  the  Fred  Black  folder 
which  consisted  of  hundreds  of  documents  numbering 
approximately  one-thousand  pages.   My  second  example  involves 
the  Nichols  File.   In  1978,  I  had  requested  all  documents  in 
the  Nichols  File  filed  under  certain  specified  subjects. 
Responding  in  1979,  the  FBI  advised  me  that  there  were  no 
folders  captioned  under  these  specific  subject  names  but  offered 
to  conduct  a  line-by-line  search  of  the  11,200  page  Nichols 
File.   Later  that  year,  I  requested  the  total  Nichols  File. 
When  released  to  me,  some  documents  in  1980  and  the  remainder 
in  1982,  the  total  number  of  pages  is  approximately  4,000.   The 
vast  discrepancy  in  the  number  of  pages  is  troubling;  the  more 
so  because  these  are  nonserialized  files.   A  number  of  questions 
arise.   Are  there  11,200  or  4,000  pages  in  the  Nichols  File? 
Were  there  11,200  in  1979  but  only  4,000  in  1982?   Had  FBI 
officials  cited  the  11,200  figure  in  1979  to  discourage  me  from 
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filing  a  search  request?   Why  did  the  FBI  only  release  a  minute 
part  of  the  Fred  Black  folder  in  1978?  and  why  did  it  not  then 
advise  me  that  this  was  an  incomplete  release?   These  questions 
are  not  merely  of  personal  interest--they  go  to  the  heart  of 
the  question  of  how  the  FBI  processes  requests  for  separately 
maintained  and  non-recorded  documents  (clearly  the  most 
politically  sensitive  of  past  FBI  documents). 

I  shall  conclude  by  thanking  the  Subcommittee  for  this 
opportunity  to  testify  on  S.774.   Only  recently  have  historians 
employed  the  FOIA  to  obtain  documents  relevant  to  our  particular 
research  projects.   We  have  found  the  Act  to  be  of  inestimable 
value  and  are  deeply  concerned  about  efforts  intended  to 
discourage  use,  increase  costs,  and  reduce  access  to  documents. 
We  urge  the  Subcommittee  to  resist  efforts  to  emasculate  the 
Act. 
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agency  data  banks  provide  the  most  valuable  source  of  such 

information. 

To  restrict  access  to  such  material  by  permitting  the 

withholding  of  name  and  address  lists  in  all  cases  where  they 

could  be  used  for  "solicitation"  as  would  be  the  result  under 

Section  8  of  the  proposed  Act  would  be  to  impinge  severely  upon 

our  industry's  ability  to  reach  its  readership  and  hence  to 

convey  highly  useful  information  in  an  effective  manner. 

Clearly,  by  imposing  a  formidable  obstacle  to  the  dissemination 

of  information  to  those  most  likely  to  need  or  use  it,  the 

proposed  legislation  impermissibly  interferes  with  the  first 

amendment  rights  of  both  the  publishers  in  dispatching  the  news 

and  the  public  in  receiving  it. 

The  primary  concern  of  the  free  speech 
guarantee  is  that  there  be  full  opportunity  for 
expression  in  all  of  its  varied  forms  to  convey 
a  desired  message.   Vital  to  this  concern  is 
the  corollary  that  there  be  full  opportunity 
for  everyone  to  receive  the  message. 

Young  v.  American  Mini  Theaters,  427  U.S.  50,  76  (1976)  (Powell, 

J.,  concurring).   See  also  Metromedia,  Inc.  v.  San  Diego,  453 

U.S.  490  (1981);  Linnmark  Associates  v.  Willinqboro,  431  U.S.  209 

(1977);  (commercial  speech  protected  against  unreasonable 

municipal  regulation) ;  Virginia  Pharmacy  Board  v.  Virginia 

Citizens  Consumer  Council,  425  U.S.  748,  756  (1976);  Procunier  v. 

Martinez,  416  U.S  396,  408-409  (1974);  and  see  Houchins  v.  KQED, 

Inc. ,  438  U.S.  1,  574  et  sea  (Stevens,  J.,  dissenting);  Emerson, 
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Date;   2/16/75 
Caption  on  Folder  or  File:  (Print)  Aides  Initial;  HEH 

McCarthy,  senator  Joseph 

Cabinet    6     Drawer 2  ■'  " 

Folder   X     File (check  one) 

First  Conmunication  Dated 3/18/53 

Last  Coinniunication  Dated 7/14/53 


Approximate  Pages 8_ 


Derogatory  Information:   Yes   X    No (check  one) 

Describe  Category;  i.e.  investigative,  congressional,  prominent 

persons,  administrative,  information,  policy, 
personnel,  information  from  other  agency, 
(use  TTiiscellaneous  cateqory  as  little  as 
possible)  : Congressional 

Ticklers  Only Originals  Only Both X 


Describe  General  Content  of  File  or  Folder:  (use  separate  page  if 

necessary) 

Contains  memo  3/18/53  from  Hoover  regarding  phOTe^lMrom 
McCarthy.    Conversation  dealt  with  appointment  ol^^^ J'''''"' ^J   '  ^ 
to  unspeciIied^9sition.    Conversalion  included  discussion  regar'Sing 
possibilit)fii'A&,?j  'A-as  a  homosexual. 


Contains  7/14/53  memo  from  Hoover  concerning  visit  from  McCarthy's  secretary 
who  discussed  possibility  ol  obtaining  FBI  Agent  to  be  Chief  of  Staff  of 
McCarthy's  Committee. 
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16       STATE,   JUSTICE,    COMMERCE,   JUDICIARY   APPROPRIATION,    1048 


EXCERPTS  FROM  COIH^ITTEE  REPORT  ON  THE  DEPARTMENT  OF 
JUSTICE  APPROPRIATION  BILL  FOR  THE  FISCAL 

YEAR  19l|8 


FEDERAL    BUREAU    OF   INVESTIGATION 

ApproprJalioD,  fiscal  year  1M7 $34,900,000 

Budget  estimates,  fiscal  year  1948 35,000,000 

Reduction  by  the  committee -  - 

Recommendation,  fiscal  year  1948 85,000,000 
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SON,  ASSISTANT  TO  THE  DIBECTOR;  W.  RICHABD  OLAVIH. 
ASSISTANT  DIBECTOK 
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T^e  actual  increase  of  the  1948  appropriation  over  the  1947  appropriation  is 
12,816,000  when  discontinued  activities,  for  which  $3,000,000  was  appropriated 
in  1947,  are  eliminated  from  the  1047  base  and  additional  funds  in  tne  amount 
of  $3,484,000  are  added  to  Uke  eare  of  pay  increaae. 


BUUUART   OP  THE   ESTIMATES 

Mr.  Stepan.  The  committee  will  please  come  to  order.  At  this 
time  we  take  up  the  requests  for  appropriations  for  the  next  fiscal 
year  for  the  Feaeral  Bureau  of  Investigation.  The  standard  classifi- 
cation schedule  has  been  put  in  the  record  already.  At  this  point 
we  will  insert  pages  252,  253,  and  254. 

(The  matter  referred  to  is  as  follows:) 

Regular  approyrintiont  for  the  jUeal  year  1948,  talariei  and  expense;  Federal 
Bureau  of  Invutigaiion,  juttifieation  oj  eetimale* 

1947  appropriation  In  annual  act $31,  000,  000 

Anticipated  supplemental  due  to  Public  Law  890 .      8,  484, 000 

Total  appropriation  for  1947 '. 85,084,000 
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138  JUBTICX  DEPARTMENT  APPROPRIATION  BILL,   1948 

Mr.  Hoover.  It  is  increasing. 

Mr.  Stefan.  I  believe  last  year  you  indicated  that  it  was  about  17 
or  18. 

Mr.  Hoover.  That  is  correct.  It  has  moved  up  now  to  21.  These 
youngsters  are  moving  on  to  a  litUe  older  age. 

It  might  be  of  interest  to  the  committee  to  have  before  you  figures 
on  the  arrest  of  persons  under  25  years  of  age,  which  is  graphically 
shown  in  this  chart. 

The  number  of  persons  arrested,  males  and  females,  age  16  to  24, 
•how  by  age  groups  that  that  numoer  has  increased. 

Here  is  another  chart  showing  the  number  of  males  arrested,  16 
to  24. 

Here  is  another  chart  showing  the  number  of  females  arrested,  16 
to  24. 

This  chart  shows  the  percentage  of  arrests  by  each  group,  males 
and  females,  over  the  past  2  years. 

Compaiiwg  1946  to  1941,  arrests  of  persons  under  21  years  of  age, 
there  was  a  40-percent  increase  in  girls.  The  reason  I  take  the  year 
1941  is  that  1941  was  the  last  prewar  year  and  I  am  comparioe  the 
last  prewar  year  with  the  last  calendar  year.  The  companson  anows 
an  increase  of  40  percent  in  crime  on  the  part  of  girls.  It  shows  a 
decrease  of  5.8  percent  on  the  part  of  boys.  The  reason  for  that  is 
that  60  many  of  the  boys  of  that  age  were  going  into  the  armed 
services. 

16.9  percent  of  all  arrests  during  1946  involved  youngsters  under  21 
'  vears  of  age ;  3 1 .5  percent  of  all  persons  arrested  for  robbery,  burglaiy, 
larceny,  auto  theit,  embezzlement,  fraud,  forgery  and  counterfeiting, 
stolen  property  and  arson»  were  under  21  years  of  age. 

Dunng  1946,  youths  under  21  years  of  age  were  responsible  for 
60.5  percent  of  all  auto  thefts  in  this  country;  41.2  percent  of  aU 
burglaries;  28.3  percent  of  all  robberies;  27.3  percent  of  all  larcenies, 
and  26  percent  of  all  rape. 

That  is  a  staggering  record  of  juvenile  delinquency. 

INVESTIGATION  DIVISIONS  AT  THE  SEAT  OF  OOVERNUENT 

Our  security  work  is  in  the  investigative  divisions  under  which 
comes  the  supervision  of  most  of  our  mvestigative  operations.  We 
make  numerous  name  checks  of  our  investigative  files  for  other 
governmental  agencies,  such  as  the  State  Department  and  others. 

They  include  practically  every  agency  of  the  Government:  Repre- 
sentatives of  the  various  agencies  will  call  up  or  send  over  lists  of 
names  of  persons  on  whom  they  want  name  checks  made.  That  is 
not  an  investigation,  but  a  check.  We  make  the  check  and  report 
back  to  them  the  results.  They  may  be  applicants  for  positions,  or 
applicants  for  visas.  We  have  105  persons  who  handle  that  work 
alone.     It  is  a  very  large  project. 

On  one  out  of  every  three  names  that  we  receive  we  find  we  have 
substantial  information  in  our  files,  which  is  made  available  to  the 
other  governmental  agencies.  Many  of  them  are  shown  to  have 
affiliation  with  subversive  organizations 
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omrncE  betarthint  appboprution  sno^  M«» 


.r\ 


^,  .  r^are  a  proiect  known  as  tiie  Hatch  Act  ihTestlgations  xmder  Ot» 

•ct  which  forbjaB  membership  upon  the  part  of  any  GoTemiQeiit  ^^ 

employee  in   anv   breanization   advocatine  the  overthrow' of  ^|ie  ^-^'^ 

Ck>vemment  of  tne  United  States.     I  think  this  report  might  \»'^  *T  ... 

interest  to  tJie  committee,  because  in  years  past  the  Department  ItMt  7  S'''  \ 
called  upon  to  make  auch  a  report.    Since  July  I,  1941,  We'baTjP 

investigated  «,193  cases  under  the  Hatch  Act;  .101  empl^ee^  Vate  . -^^  ,.; 

discharged  as  a  re«u)t  of  our  investigations;  21  resigned  during  the  ..*     ,  ; 

course  of  the  investlgaUon;  and  in  75  casee^  some  administntive  ^^  *-' 

action  was  taken  by  the  Departments.         ■  *"•    .'           ,■'.,%,_  .f""^- 

We  do  not  have  the  responsibility  for  the  dismissal  of  these  Mople.-   -^^  _  ., 

All  we  are  requested  to  do  under  the  law  is  to  get  the  facts  ana  tlkose  -':  1  '  / 

facts  are  then  submitted  to  an  interdepartmental  committee  whidk,  ■  -' 
in  turn,  refers  them  to  the  eovemmental  agency  to  decide  whether 

the  person  shall  or ;shall  not  be  dismissed.     ,     ',  --•.'^ .,-,;;,'.!«  Uv"' 

I  should  like  now  to  make  a  statement  off  the  record,  "^^..ji.^^^^^ 
(Statement  off  the  record.)    .     ,    '      ,     '.,;      ".    .     "      .„,    '4-      ^ 

•*  INVESTIGATIONB   UKDEB  THE  ATOMIC  ENEROT  A<?r    ,,;,J!'J,a 

I  want  to  pass  te  a  phase  of  our  work  which  is  new.  We  have 
taken  it  up  as  a  result  of  an  act  of  Congress.  That  is  the  investigation 
of  violations  of  the  Atomic  Energy  Act.  -  -      ,   .     r.  •  a  ., 

We  are  required  under  the  law  to  make  investigations  of  all  ^pli- 
cants  for  appointment  in  the  Atomic  Eneigy  Commission  and  of  all 
violations  of  law.  Just  as  an  indication  ofthe  volume  of  woric  that  ' 
we  will  be  faced  with  there,  we  have  been  advised  th^t  there  wQl  be 
31,857  employees  whom  we  will  have  to  investigate.  Thev  will  be 
employees  not  only  of  the  Commission,  but  of  firms  eogageo  in  man* 
ufacturing  materiu  in  which  the  Commission  may  be  interested. 

Mr.  Stefan.  You  probably  will  have  100,000  investigations? 

Mr.  Hoover.  Easily  that  many.  We  will  have  24^000  new  appli- 
cants annually.  And  we  will  have  about  90  criminal  mvestigations  » 
month.  The  funds  for  that  work,  Mr.  Chairman,  come  out  of  the 
Atomic  Energy  Commission  appropriation  and  not  out  of  the  appfo- 
priation  before  your  conunittee.  ..-!■;....:...',,  r 

Mr.  Stefan.  Those  fimds  are  not  reflect«d  here?    ,     '    '.  •,'  ''^ 

Mr.  Hoover.  No.     I  am  not  asking  for  that  here. 

Mr.  Stefan.  Are  there  other  funds  that  are  employed  for  that 
work  reflected  here?  ^       .  . 

Mr.  Hoover.  Yes.  You  wiU  find  that  at  the  bottom  of  the  sheet 
at  which  you  are  looking.  '■    '  '  V 

Mr.  Stefan.  Referring  to  this  work  for  the  Atomic  Enprgf  Ctun- 
mission,  it  is  indicated  here  that  except  as  authorized  by  the  Commia- 
von,  in  case  of  emergency,  no  individual  shall  be  employed  by  the 
Commission  imtil  the  FBI  shall  have  made  an  investigation  and  r^ 
port  to  the  Commission  on  his  character,  association,  and  loyalty.  . 

I  cajl  attention  of  the  comnuttee  to  the  fact  that  this  is  mandatorf* 
under  the  law;  you  must  do  this.  _.         ■^ 


[v,&. 


,  Mr.  Hoover.  That  is  correct.  .   .  '■■'''  M 
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CRIME   LABORATORT 

Our  crime  laboratory,  Mr.  Chairman,  was  established  in  1032. 
The  laboratory  handles  the  examinations  of  all  evidence  that  is 
necessary  from  a  laboratory  examination  standpoint.  These  scien- 
tific  examinations  come  from  FBI  activities,  as  well  as  in  connection 
with  work  for  local  authorities. 

For  instance,  any  local  police  department,  or  dieriff,  may  send  in 
evidence  and  have  an  examination  made  of  it  in  that  laboratory, 
without  cost  to  them.  We  will  examine  the  various  specimens  that 
thev  send  in  for  necessary  examination. 

For  instance,  I  recall  that  in  Chicago  during  the  Heirens  case,  we 
performed  considerable  laboratory  examination  work  for  them  in 
connection  with  that  particular  case. 

In  1946  we  made  examinations  of  104,780  specimens. 

I  would  like  to  submit  to  the  committee  a  chart  showing  the 
scientific  examinations  conducted  by  the  laboratoiy  for  the  individual 
local  i>olice  agencies  in  the  various  States  of  the  Union,  showing  the 
service  that  we  render  the  local  authorities.  The  fields  covered  in 
those  examinations,  without  going  into  detail,  are  chemistry,  micro- 
scopic examinations,  spectroscopic  work,  cryptanalysis,  documents, 
firearms,  ballistics,  and  so  forth. 


RADIO   OPERATIONS 


WORKLOAD  IN  THE   PIELD 

In  regard  to  our  field  activities,  I  would  like  to  submit  for  the  infor- 
mation of  the  committee  a  chart  of  our  field  offices  by  districts.  I  will 
iusl  refer  to  the  fact  of  the  congestion  of  work  in  our  field  offices.  I 
nave  already  given  ^,ou  the  m^rmation  with  regard  to  fines  and  con- 
victions ana  recoveries. 

As  of  January  1,  1947,  we  had  63,368  ctises  on  the  docket.  We  had 
assigned  53,264. 

We  had  10,104  unassigned  cases  that  we  have  not  handled  to  com- 
pletion. There  is  a  delinquency  of  30,436  cases,  or  48  percent  of  our 
work  in  the  field,  due  to  a  shortage  of  manpower. 

I  would  like  to  submit  for  the  committee's  attention  a  chart  here 
showing  the  number  of  FBI  cases  pending  in  the  fiscal  year. 

Our  agents  lost  5,226  days  of  annual  leave  on  January  1 ;  that  is  the 
number  of  days  that'  they  forfeited  because  we  were  not  able  to  grant 
them  leave.  Unless  they  take  leave  by  the  first  of  the  year,  if  they 
have  more  than  90  days  accumulated,  they  forfeit  that  leave. 

I  have  here  a  chart  showing  the  number  of  cases  dosed  over  a  period 
of  years. 

Here  is  another  chart  that  is  rather  interesting,  showing;  the  number 
of  cases,  or  the  case  load  per  agent.  Today,  each  agent  m  the  service 
is  carrying  on  an  average  of  over  20  cases,  which  is  very  high. 


^^2-3 


556 


mpiDt, 


BapUmbT  18,   1941 


'tl\) 


'HL 


I 


pg  DUJECTOR 


B0t  sABBiM  r^^  "^-"-jfj;,^.:  ItTzJ^f/:^ 


A  number  of  ne»opaper  arttelat,   letter*  ond 
tine  arttclea  have  been  attached  to  thU   report  o» 


magattne  a 
ezhibita. 


B»»peetfully, 


r,  £,    ToxmortH 


Attachment 


Cf^ 


cus^.r'SHn^'^' 


A^UM  hr^hr    >.Hc^   'f  ^  '^'^  ^^S^ 


»£V««'^ 


COMnD^-^^^*^^ 


4-i-%^ 


557 


JOKNCOCAR  HOOVCR 


Wihtral  Ututaa  of  innrcHgatinn 
9nf  tcb  ftatM  Brpartnunt  of  loaticc 


V 

•        ■-■ 


■*»*■ 


I         •• 


558 


CONFIDENTIAL 


559 


CONFIDENTIAL 


XV       aany  BrldcM  Dtf  cm>  CoaaitM  and 


•Sj^^W 


5..'V 


.'^■rfV 


560 


4- wo  (»-7.79) 

xxxxxx 

FEDERAL  BUREAU  OF  INVESTIGATION 
FOIPA  DELETED  PAGE  INFORNATION  SHEET 


Paget*)  withheld  entirely  at  this  locatioa  in  the  file.  One  or  moie  of  the  followins  statements, 
indicAul.  explain  this  deletion. 

S     Deleted  under  ezeaiptioD(B)  ^  ' with  no  secregable 

■aterial  available  for  release  to  you. 
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136 

labor  leader.,  .r^.   Vndoubtedly  he  he4.ped  to  establish  better  working 

-  ■•   ^-.  ■  ■     •    ■  ■  ;■  .   -,,,<■:••■ 

cwditlons.  as  a^  result  of  the  1934  etrlke,  and  particularly  to  secure  .^  - 

rq^.mari tine. workers  higher  nages.  .Judge  Sears  held  that  the  evidanee, 

hotteVer,  was  without  prcVstlve  valuo^^.  Because  Bridges  was  a  "gpod"  labor"^ 

leader,  and  thought  that  a  Coomunist  .could  be  a  good  labor  m»D^  hardly 

■  '•   ■    •  '.V  ■  ■     .  •  .  , 

shows  that  Bridges  was  not  a  ccnmunist.     Hie  argument  is  a  non-sequitur. 

«     Wiretapping  '•>>',  " -  '  ■^  :,'j;.-%^i/-     ■'    '  ''      '     '   '''■'■- 

..'<Judge  Sears'  ruling  on    the  alien's  motion  In  relation  to  alleged 
wiretapping  seeos  to  me  to  present  nothing  of  *ddch  the  alien  can  com- 
plain. ~    Ihe  alien  made  no  showing  whatever  that  wiretapping  was  used  to 
obtain  any  of  the  evidence  introduced  against  bin  at  the  hearing.       The 
hearing  was  concluded  on  June  12,  1941.'      !Die  alien  now  alleges  that  his       .    ' 
wires  were  tapped  from  August  5  to  August  22,  1941.     Even  assuming  this 
allegation  to  be. true,  it  certainly  constitutes  no  ground  for  vitiating 

the  hearing.       Nothing  in     the  decisions  of  the  Supreoie  Coxirt  in  Kardone 

•  ♦    .       ^^>  •  — — ^^^ 

v..  United  States  P^''  or  Goldstein  V.  United  States  ^^^  indicates  that  - 
?  wiretapping  employed  after  the  ccmpletion  or  court  or  administrative 
proceedings,  and  never  made  the  foundation  of  evidence  Introduced  in  such 
proceedings,  is  to  be  regarded  as  in  any  manner  relevant.  ; ,' 

-   •  .  '       "  '  '.    -'^      '/     .-"-  ^  .    ;.  "■■  .; 

■ '  Double  Jeopardy   .        '  '.[•    ..  :  ■.   '■'•■  '    .'    .  "  '    '  '     /-■ 

;'■  '•  i,',..  •.■••.■  ..-■'• 

■ '  '  •  ■  The  alien  claims  that  the  1939  hearing  established  that  he  .  •.   ,  ' 

was  neither  a  member  of  nor  affiliated  with  the  Ccnmunist  Party  of  th«>  ■  i|' ;." 


136.^  .Sears,  pp..  166^168.    .,   ,;..,,  ■   .  w^-         -^ 

137.  308  U.S.  338  (1939)   "--'  -   ,.  j'  '  :  , 

138.  62  Sup.^  Ct.  lOOOj  See  also  Goldman  v.  United  SUtes,  62  Sup.  Ct.  993. 

' ,  '     •• :  »'  .-     ■■■'■'■-'■ 

'  ■  f  ■■..■■  • 

'"'        ^     ''.'•".•   .      '  •   ■  28    ' 
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believes  in,  advises,  advocates,  and  teaches  the  overthrow  by  force  and 

violence  of  the  Govemnent  of  the  I'nited  States}  - 

i 

3.  That  after  entering  the  United  States  the  alien  has  been  ' 

t 

*  raer-ber  of  an  organization,  association,  society,  or  group  that  writor,'- 
circulates,  distributes,  publishes,  and  displays  printed  natter  advising, 
advocating,  and  teaching  the  overthrow  by  force  and  violence  of  the 
Govemnent  of  the  United  States; 

A«  That  after  entering  the  United  States  the  alien  has  been 
affiliated  vdth  an  organization,  association,  society,  or  group  that 
writes,  circulates,  distributes,  publishes,  and  displays  printed  n>atter 
advising,  advocating,  and  teaching  the  overthrow  by  force  and  violence 
of  the  Government  of  the  United  States; 

5.  That  after  entering  the  United  States  the  alien  has  been 
a  member  of  an  organization,  association,  society,  or  group  that  caused 
to  be  written,  circulated,  distributed,  published,  printed,  and  dis- 
played, printed  matter  advising,  advocating,  and  teaching  the  overthrow 
by  force  and  violence  of  the  Government  of  the  United  States. 


/s/  Francis  Biddle 
Attorney  General 


May  28,  19^ 
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Mr.  English.  Mr.  Mirell. 

STATEMENT  OF  DOUGLAS  E.  MIRELL,  LOEB  &  LOEB,  LOS  ANGE- 
LES, CA,  REPRESENTING  THE  NATIONAL  COMMITTEE  AGAINST 
REPRESSIVE  LEGISLATION 

Mr.  Mirell.  Thank  you,  Mr.  Chairman. 

Thanks  also  to  the  subcommittee  and  its  counsel  for  the  opportu- 
nity to  testify  here  today.  Though  I  am  an  attorney  in  private  prac- 
tice in  Los  Angeles,  I  am  appearing  here  today  in  my  individual 
capacity. 

I  work  on  the  Wilkinson  v.  FBI  litigation  as  a  pro  bono  case  in 
my  capacity  as  a  volunteer  attorney  with  the  ACLU  Foundation  of 
Southern  California. 

I  want  to  give  you  a  glimpse,  as  it  were  of  life  in  the  trenches 
under  the  FOIA  as  it  is  now  being  applied  and  tied  to  that,  what  it 
appears  that  the  FBI  seems  to  be  doing,  since  the  signing  of  Execu- 
tive Order  12356,  the  Executive  order  in  August  1982  by  President 
Reagan  which  changed  the  classification  standards  significantly 
and,  hence,  changed  the  scope  of  the  B(l)  exemption  to  the  FOIA. 

I  appended  to  my  statement  copies  of  some  of  the  latest  docu- 
ments which  we  have  received  from  the  FBI  in  response  to  our 
FOIA  requests.  You  will  note  the  plethora  of  blacked-out  pages. 
Considering  the  amount  of  toner  required  to  generate  these  copies, 
anyone  considering  investing  in  Xerox  stock  might  be  well  advised 
to  do  so. 

We  have  observed  a  substantial  change  in  how  the  FBI  has  han- 
dled our  FOIA  production  pre-  and  post-Executive  Order  12356. 

This  change  is  reflected  on  the  documents  themselves,  because 
the  documents  indicate  the  basis  of  the  exemption  upon  which  in- 
formation is  withheld. 

Since  the  Executive  order  has  gone  into  effect  for  the  processing 
that  the  FBI  has  done  on  our  request,  we  have  received  approxi- 
mately 4,600  pages  of  documents.  Two-thirds  of  these  are  totally  de- 
leted as  you  see  in  the  sheets  that  I  have  appended,  and  not  more 
than  10  percent  contain  any  additional  information  over  and  above 
the  date  and  the  author.  The  FBI  has  taken  to  engaging  in  whole- 
sale deletions. 

They  are  deleting  authors'  names,  recipients'  names,  secretarial 
initials,  and  dates  of  preparation.  It  seems  to  me  that  under  no  def- 
inition of  national  security  and,  more  particularly,  under  no  defini- 
tion that  could  conceivably  apply  to  my  clients,  is  the  deletion  of 
this  type  of  information  justified.  But  I  think  perhaps  even  more 
important  is  that  the  Reagan  Executive  order,  as  I  read  it,  really 
foreshadows  what  may  happen  if  S.  774  or  a  bill  like  S.  774  is  re- 
ported out  and  enacted. 

The  Reagan  Executive  order  provides  that  it  is  no  longer  neces- 
sary for  the  agency  to  balance  the  public  interest  against  the  al- 
leged harm  to  the  national  security,  whatever  the  national  security 
is,  prior  to  rendering  its  decision  to  withhold  information. 

That  was  a  provision  that  applied  under  the  Carter  Executive 
order  and  under  previous  Executive  orders.  Now  there  is  no  longer 
any  balancing  to  be  done.  The  sole  criterion  that  the  agencies  look 
to  is  the  potential  harm  to  national  security. 
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Moreover,  what  is  known  in  the  trade  as  the  jigsaw  puzzle  co- 
nundrum is  incorporated  into  the  Reagan  Executive  order.  What  I 
mean  by  that  is  that  the  agency  refuses  to  provide  a  sliver  of  infor- 
mation it  believes  that  the  requester  has  information  which  would 
permit  him  or  her  to  extrapolate  from  that  sliver  and  create  the 
entire  picture. 

This  concept  is  currently  embodied  in  Executive  Order  12356, 
and  is  also  included  in  S.  774,  through  its  amendment  of  the  rea- 
sonable segregability  provision.  The  proposed  language  savs  that 
the  agency  is  permitted  to  consider  information  "available'  to  the 
requester.  The  legislative  history — as  embodied  in  the  Senate  com- 
mittee report — reflects  that  the  interpretation  of  "available"  is 
that  it  be  "known  or  reasonably  available  to  the  requester." 

That  is  what  "available"  means.  And  it  is  the  agency  that  de- 
cides what  the  requester  "knows"  or  what  is  "reasonably  avail- 
able" to  the  requester. 

That  is  an  inherent  problem  and  we  think  it  may  be  at  least  in 
part  an  explanation  for  why  there  has  been  such  a  drastic  change 
in  the  extent  of  deletions  made  under  the  (b)(1)  exemption  since  the 
promulgation  of  the  Reagan  Executive  order. 

There  are  a  couple  of  other  issues  that  I  did  wish  to  touch  on  just 
briefly.  Some  of  them  have  already  been  adverted  to  by  Professor 
Theoharis.  But  let  me  just  indicate  to  you  how  they  affect  us  and 
organizations  like  NCARL,  in  particular. 

The  processing  fee  issue  is  a  very,  very  serious  one  from  our 
point  of  view.  NCARL  is  not  a  wealthy  organization.  Many  organiz- 
taions  like  it  are  also  not  wealthy. 

A  processing  fee  requirement  would,  for  all  intents  and  purposes, 
result  in  the  elimination  of  FOI  requests  by  nonprofit,  nonpartisan 
private  organizations  such  as  ours. 

Supporters  of  S.  774,  if  any  there  be — and  I  appreciate  the  chair- 
man's comments  this  morning — might  argue  that  the  incorporation 
of  an  exemption  for  nonprofit  groups  solves  the  processing  fee  prob- 
lem for  groups  such  as  NCARL.  We  disagree. 

It  has  been  our  experience,  and  I  think  the  uniform  experience 
of  people  who  have  used  the  FOIA,  that  the  similar  waiver  provi- 
sion with  respect  to  duplication  charges  is  ineffective. 

Agencies  routinely  faced  with  fee  waiver  requests  under  the 
present  FOIA  invariably  resolve  the  waiver  request  against  the  re- 
quester. It  is  then  up  to  the  requester  to  seek  recovery  of  those  fees 
at  some  point  down  the  road.  Meanwhile  the  requester  is  out  of 
pocket  and  must  incur  additional  costs  to  appeal,  and,  if  necessary, 
litigate  the  agency's  initial  refusal  to  its  copying  fees.  We  believe 
that  exactly  the  same  pattern  will  emerge  with  processing  fees  and 
waivers  requested  by  non-profit  groups. 

There  are  two  other  points  which  have  not  been  mentioned  yet 
today,  and  I  wish  to  raise  them  with  respect  to  S.  774. 

S.  774,  for  the  first  time,  imposes  a  statute  of  limitations  of  180 
days  upon  actions  filed  under  the  FOIA  to  challenge  the  agency's 
classification,  withholding  or  reaction  of  documents. 

When,  as  in  our  case,  you  one  day  receive  a  stack  of  approxi- 
mately 4,600  documents,  the  task  of  analysis  is  formidable  at  best. 
For  anyone  who  is  familiar  with  FBI  jargon,  what  its  codes  mean, 
or  how  to  cross-reference  documents,  the  task  of  deciphering  that 
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which  you  have  received  is  an  arduous  and  extremely  time-consum- 
ing process. 

To  further  refine  that  information  into  allegations  that  will 
stand  up  in  court  against  a  Government  to  dismiss  a  complaint  is 
even  more  difficult.  A  180-day  limitation  is  simply  unrealistic. 
Given  the  manner  in  which  the  FBI  responds,  if  it  does  respond  to 
FOIA  requests,  a  180-day  time  limit  is  ludicrous. 

The  only  response  that  the  Senate  report  provides  is  "well,  you 
can  refile  another  FOIA  request."  That  is  not  an  answer.  Refiling 
an  FOIA  request  naturally  entails  substantial  and  significant  addi- 
tional expenses  that  many  groups  simply  cannot  afford.  It  is  non- 
sensical at  bottom. 

Finally,  the  last  issue  I  wish  to  raise  with  you  is  the  question  of 
FOIA  processing  during  litigation.  S.  774  prohibits  this  practice  so 
that  if  one  files  a  lawsuit  based  upon  FOIA  documents  or  presum- 
ably if  one  files  a  lawsuit  that  even  deals  with  the  same  subject 
matter  as  a  pending  FOIA  request,  the  agency,  on  the  date  that 
lawsuit  is  filed,  is  automatically  permitted  to  cease  any  processing 
under  the  FOIA. 

The  problem  with  this  provision  is  very  clear.  In  our  case  we 
filed  a  lawsuit  based  upon  the  assumption  that  there  were  a  total 
of  4,600  responsive  documents  that  the  FBI  had,  and  that  we  had 
received  all  of  those  documents.  Indeed,  those  were  the  assurances 
we  were  given. 

After  our  lawsuit  was  filed  in  1980,  the  number  of  responsive 
documents  in  our  files  grew:  first  to  something  on  the  order  of 
10,000;  then,  according  to  informal  representations  from  the  U.S. 
Attorney's  Office,  to  73,000;  and  finally  based  upon  a  formal  decla- 
ration from  the  FBI's  processing  unit,  the  Bureau  has  now  uncov- 
ered approximately  132,000  responsive  pages  of  documents  in  our 
case. 

So  the  question  is,  if  Government  agencies  are  to  be  relieved  of 
their  obligation  to  respond  to  FOIA  production  requests  after  a 
lawsuit  is  filed,  how  is  it  that  persons  in  our  position  will  ever  be 
able  to  discover  the  discrepancy  between  the  Government's  initial 
claim  that  there  were  4,600  documents  and  its  present  claim  that 
there  are  at  least  132,000  such  documents? 

The  answer  is  that  we  will  not.  That  information  will  be  con- 
cealed because  FOIA  production  will  cease  and  all  further  produc- 
tion will  simply  occur  pursuant  to  litigation  discovery. 

I  submit  that  the  possibility  of  agency  coverups  under  such  cir- 
cumstances poses  a  very  serious  problem  and  could  lead  to  great 
abuse  by  the  FBI,  in  particular.  In  concluding,  I  would  simply  add 
that  the  suggestions  which  Professor  Theoharis  made  are  excellent 
ones,  and  I  commend  them  to  the  committee's  attention. 

NCARL  believes  that  S.  774  is  fundamentally  wrong  headed.  It 
moves  us  in  precisely  the  wrong  direction  and,  in  light  of  the  testi- 
mony this  committee  has  already  heard  and  will  continue  to  hear, 
it  is  appropriate  for  it  to  initiate  efforts  to  amend  the  FOIA  so  that 
it  deals  with  the  kinds  of  problems  now  being  experienced  by  those 
who  appear  before  you.  Thank  you  for  your  attention. 

[The  prepared  statement  of  Mr.  Mirell  follows:] 
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STATEMENT  OF  DOUGLAS  E.  MIRELL 

ON  BEHALF  OF 

THE  NATIONAL  COMMITTEE  AGAINST  REPRESSIVE  LEGISLATION  (NCARL) 

ON  S.  774 
BEFORE  THE 
SUBCOMMITTEE  ON  GOVERNMENT  INFORMATION,  JUSTICE  AND  AGRICULTURE 
HOUSE  COMMITTEE  ON  GOVERNMENT  OPERATIONS 
WEDNESDAY,  JUNE  20,  1984 

Honorable  Chairman  and  Members  of  the  Subcommittee: 

Thank  you  very  much  your  invitation  to  the  National  

Committee  Against  Repressive  Legislation  (NCARL)  to  testify 
on  S.  774.   NCARL  is  a  nonpartisan  organization  founded  in 
1960  as  the  National  Committee  to  Abolish  HUAC  (the  House 
Un-American  Activities  Committee) .   Its  founders  included 
America's  foremost  constitutional  philosopher.  Professor 
Alexander  Meiklejohn,  the  recipient  of  the  1963  Presidential 
Medal  of  Freedom.   Since  its  inception,  NCARL  has  dedicated 

itself  to  the  "pursuit  of  First  Amendment  Rights  to  oppose   . 

repressive  laws  and  inquisitorial  activities  of  government." 
NCARL* s  Executive  Director  Emeritus,  Frank  Wilkinson,  demon-  - 
strated  his  commitment  to  these  principles  by  invoking  the 
First  Amendment  —  rather  than  the  clearly  exculpatory  Fifth 
Amendment  —  in  refusing  to  testify  before  the  House 
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Un-American  Activities  Committee  during  its  investigations 
of  Communism  in  July  of  1958.   Mr.  Wilkinson's  conviction 
for  contempt  of  Congress  was  upheld  by  the  United  States 
Supreme  Court  in  a  5-4  decision  in  February  of  1961  and  he 
thereafter  served  a  9-month  prison  sentence. 

In  1980,  the  American  Civil  Liberties  Union  of 
Southern  California  filed  a  lawsuit,  Wilkinson  v.  Federal 
Bureau  of  Investigation,  seeking  $16  million  in  damages  for 
what  NCARL  now  believes  to  be  a  20-year  campaign  of  unlawful 
and  unconstitutional  disruption,  harrassment,  surveillance, 
wiretapping  and  illegal  entry.   NCARL  based  its  lawsuit  upon 
the  approximately  4,500  pages  of  documents  which  the 
Government  released  to  NCARL  in  response  to  its  Freedom  of 
Information  Act  requests.   As  co-lead  counsel  in  the 
Wilkinson  case,  I  have  had  the  opportunity  to  observe  the 
manner  in  which  the  Government  responds  to  FOIA  requests. 
Since  our  lawsuit  was  filed,  the  Government  has  produced  an 
additional  approximately  7,500  pages  of  documents  under  the 
FOIA,  though  it  now  concedes  that  it  has  approximately 
132,000  pages  of  material  on  Mr.  Wilkinson  and  NCARL  alone. 

During  the  course  of  FOIA  production,  it  has  become 
apparent  to  us  that  there  has  been  a  radical  change  in  the 
Government's  interpretation  of  its  responsibilities  under 
the  FOIA  since  President  Reagan's  promulgation  of  Executive 
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Order  12356.   This  Executive  Order  replaced  Executive  Order 
12065  of  June  28,  1978,  and  became  effective  for  all  FOIA 
requests  for  which  processing  had  not  yet  begun  on  August  1, 
1982. 

Prior  to  the  promulgation  of  E.O.  12356,  NCARL  had 
received  over  7,200  pages  of  documents  which,  though  often 
severely  redacted,  nevertheless  generally  contained  basic 
information  such  as  the  subject  matter  of  the  communication, 
its  date,  its  author (s)  and  its  recipient (s) ,   Indeed,  the 
last  batch  of  documents  processed  under  E.O.  12065  standards 
revealed  the  following: 

1.  The  FBI's  substantial  interest  in  the  funding 
sources  of  the  Los  Angeles  Housing  Authority  and  its  infor- 
mation director,  Frank  Wilkinson,  in  the  early  1950s. 
These  documents  include  a  request  by  then-Director  J.  Edgar 
Hoover  that  the  Los  Angeles  Field  Office  consider  requesting 
permission  to  furnish  information  regarding  Mr.  Wilkinson  to 
then-California  Governor  Earl  Warren. 

2.  Extreme  concern  about  the  United  States 
Supreme  Court's  consideration  of  Mr.  Wilkinson's  appeal  of 
his  contempt  of  Congress  conviction.   These  documents 
reflect  a  desire  on  the  part  of  FBI  Director  Hoover  to 
"expedite"  Mr.  Wilkinson's  imprisonment  and  indicate  that 
the  FBI's  Washington  Field  Office  had  an  unidentified  source 
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within  the  United  States  Supreme  Court  itself. 

3.  The  FBI's  keen  tracking  of  Mr.  Wilkinson's 
speaking  engagements  immediately  following  the  Supreme 
Court's  decision,  including  an  approach  to  the  then- 
president  of  the  University  of  California  at  Berkeley, 
Clark  Kerr,  "to  have  permission  withdrawn  for  Wilkinson's 
appearance"  on  campus. 

4.  Close  monitoring  of  Mr.  Wilkinson's  activities 
during  his  term  of  imprisonment,  including  requests  by  the 
Los  Angeles  Field  Office  to  the  FBI's  Charlotte  Field  Office 
seeking  a  variety  of  information,  including  the  "possible 
duration  of  his  imprisonment  .  .  .  his  morale,  attitude  and 
condition  of  health;  corespondence  and  volume  of  mail  thus 
far  received;  prison  employment,  etc." 

5.  Substantial,  continued  counterintelligence 
activities  directed  at  intruding  into,  disrupting,  dis- 
crediting, and  interfering  with  Mr.  Wilkinson's  public 
speaking  engagements,  including  the  cancellation  of  a  speech 
at  Wayne  State  University  in  Detroit. 

6.  Documents  indicating  that  the  FBI  had 
knowledge  of  and  was  contacted  to  assist  in  an  assassination 
attempt  against  Mr.  Wilkinson  at  an  ACLU  meeting  in  the  Los 
Angeles  area  in  1964.   Though  the  FBI  had  information  con- 
cerning the  specific  date,  time  and  location  of  this 
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assassination  attempt,  it  apparently  undertook  no  action  to 
warn  Mr.  Wilkinson  of  the  danger  to  his  life. 

The  documents  received  from  the  Government  in  the 
Wilkinson  case  since  the  beginning  of  1983  have  all  been 
processed  under  President  Reagan's  E.O.  12356.   Over  two 
thirds  of  the  documents  have  been  completely  censored, 
including  their  dates,  authors,  recipients  and  routing  nota- 
tions.  Indeed,  even  secretarial  initials  have  been  blacked 
out.   Moreover,  only  approximately  ten  percent  of  the  docu- 
ments contain  anything  more  than  the  date  and  author's  name. 
A  photo  of  one  such  batch  of  documents  and  a  representative 
sampling  of  the  documents  themselves  are  attached  to  this 
Statement.   The  documents  received  since  the  beginning  of 
1983  are  certainly  no  more  sensitive  than  those  processed 
prior  to  the  effective  date  of  E.O.  12356.   The  documents 
produced  most  recently  constitute  field  office  files,  rather 
than  documents  from  FBI  Headquarters  or  documents  which  were 
separately  maintained  in  the  FBI's  COINTELPRO  files. 

The  restrictions  imposed  by  E.O.  12356  are  applied 
in  the  FOIA  context  through  the  (b) (1)  exemption  which  pro- 
vides that  the  Government  need  not  produce  documents  or  por- 
tions of  documents  "specifically  authorized  under  criteria 
established  by  an  Executive  order  to  be  kept  secret  in  the 
interest  of  national  defense  or  foreign  policy  and  .  .  .  are 
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in  fact  properly  classified  pursuant  to  such  Executive 
order."   The  classification  scheme  embodied  in  E.O.  12356 
provides  protection  for  "national  security  information." 
The  term  "national  security,"  in  turn,  is  defined  as  "the 
national  defense  or  foreign  relations  of  the  United  States." 

Based  upon  this  definition,  it  is  curious  that  the 
Reagan  Executive  Order  should  provide  the  primary  basis  for 
the  v/holesale  deletions  which  we  now  receive  at  the  rate  of 
ten  cents  per  excised  page.   In  September  of  1974,  the  FBI 
itself  recommended  Mr.  Wilkinson's  deletion  from  its  index 
"inasmuch  as  he  does  not  appear  to  represent  a  current 
threat  to  the  national  security  of  the  United  States. 
Although  his  activities  for  many  years  have  centered  around 
the  National  Committee  Against  Repressive  Legislation 
(NCARL) ,  it  does  not  appear  that  he  has  shown  the  willing- 
ness or  capability  of  engaging  in  acts  which  would  signifi- 
cantly interfere  with  or  be  a  threat  to  the  survival  and 
effective  operation  of  our  national  government.   NCARL  .  .  . 
has  for  some  time  mainly  devoted  itself  to  speech  making  by 
area  representatives  and  the  publishing  of  periodic  news- 
letters and  pamphlets.   WILKINSON  is  not  presently  nor  has 
he  in  the  recent  past  been  engaged  in  other  materially  per- 
tinent, subversive  activities  which  can  be  considered  a 
threat  to  our  national  security.   [Emphasis  added.]" 
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Moreover,  in  its  Final  Report,  one  of  the  principal  findings 
of  the  Senate  Select  Committee  to  Study  Government 
Operations  with  Respect  to  Intelligence  Activities  (the 
"Church  Committee")  was  that  sponsors  of  the  National 
Committee  to  Abolish  HUAC  and  many  others  were  targets  of 
FBI  counterintelligence  activities  despite  the  fact  that 
these  "victims  were  concededly  nonviolent,  were  not  con- 
trolled by  a  foreign  power,  and  posed  no  threat  to  the 
'national  security.'   [Emphasis  added.]"   It  is  anomalous 
indeed  that  the  Government  should  now  be  using  the  very  same 
"national  security"  categorization  which  it  itself  disavowed 
and  which  has  been  conclusively  found  baseless  to  justify 
its  wholesale  withholding  of  even  the  most  innocuous  grain 
of  information. 

Based  upon  its  experience  in  the  Wilkinson  litiga- 
tion, NCARL  strongly  believes  that  the  thrust  of  S.  774  is 
absolutely  and  irretrievably  misguided.   The  "fine  tuning" 
of  the  FOIA  referred  to  in  the  Senate  Judiciary  Committee's 
Report  is  in  truth  nothing  of  the  kind.   S.  774  moves  180 
degrees  in  the  wrong  direction;  its  principal  flaw  is  that 
it  disregards  the  impact  of  current  agency  practice  in  pro- 
cessing FOIA  requests. 

In  addition,  S.  774  bases  its  justification  for 
imposing  unprecedented  so-called  "review  costs"  upon  the 
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unsubstantiated  assertion  that  the  Government's  processing 
costs  "far  exceed  those  anticipated  by  Congress."   Yet  the 
Senate  Conunittee's  Report  blithely  ignores  the  Congressional 
Budget  Office's  finding  that  "[tjhe  cost  [sic]  of  adminis- 
tering the  Freedom  of  Information  Act  are  highly  uncertain, 
and  no  comprehensive  data  are  available."   Though  S.  774 
contains  an  exception  to  the  "review  costs"  charges  for  non- 
profit groups  that  intend  to  make  information  available  to 
the  general  public  (a  category  presumably  designed  for 
organizations  such  as  NCARL) ,  the  history  of  the 
Government's  restrictive  interpretation  of  the  "primarily 
benefiting  the  general  public"  fee  waiver  standard  gives 
rise  to  justifiable  and  significant  concerns  that  the  prac- 
tice of  refusing  to  waive  any  fees  in  advance  of  document 
production  will  now  be  extended  to  these  new  processing 
charges.   Thus,  such  costs  will  be  reimbursed,  if  ever,  only 
at  the  conclusion  of  the  lengthy  and  costly  appeal  and/or 
litigation  process. 

NCARL  likewise  believes  that  many  of  the  other  pro- 
visions of  S.  774  —  including  the  imposition  of  a  statute 
of  limitations,  the  changes  in  the  (b) (6)  and  (b) (7)  exemp- 
tions, the  conditioning  of  "reasonable  segregability"  upon 
information  which  an  agency  "knows  or  reasonably  believes  to 
be  available  to  the  requester"  and  the  new  limitations  upon 
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FOIA  processing  during  litigation  —  are  all  indicative  of  a 
fundamentally  wrong-headed  approach  to  the  assurance  of  full 
and  complete  citizen  access  to  information  about  how  the 
federal  Government  uses  and  abuses  its  power. 

Accordingly,  NCARL  strongly  urges  that  this 
Subcommittee  not  report  S.  774  and  that  it  instead  take  a 
fresh  look  at  how  the  FOIA  is  actually  being  implemented  and 
how  it  might  be  made  a  more  effective  tool  for  achieving  the 
goal  which  its  authors  set  out  to  accomplish  —  maximum 
feasible  accessibility  to  information  about  how  the 
Government  conducts  the  people's  business. 

Thank  you,  Mr.  Chairman.   I  am  available  for 
questions  from  the  Subcommittee. 


579 


Organizing  Notes 


September/October,  1983 


Volume  7,  Number  5 


Covering  Up  The  Cover-Up 


In  This  Issue: 

The  Wilkinson  Case 

Whaf  s  In  Those  Files? 
Page  4 

The  Handschu  Case 

still  Not  Settled 
Page  5 

The  National  Lawyers 
Guild  V.  FBI 

Another  Case  of 
Censored  Files 

Page  7 


Phuto  by  Gayanne  Fretinghoff 
ACLU  altomeys  Paul  Hoffman  and  Doug  Mirell  review  FBI  files. 


A  Publication  of  the  Campaign  for  Political  Rights 

working  to  end  U.S.  intelligence  agency  abuse,  defend  the  right  to  dissent  and  pronnote  government  accountability 


580 


_^^ydtLL^ 


581 


_^tOi^^:i--£— 


582 


583 


584 


iJ>,WCf^ 


m>f^ 


(i.'IXiP^- 


<y  ^fH^Ji: 


ca«fiD£j^i 


585 


toiifi 


586 


587 


40-194  0-85-38 


588 


589 


590 

Mr.  English.  Professor  Theoharis,  I  was  interested  to  learn  the 
FBI  withheld  information  from  a  1947  congressional  hearing.  So  we 
asked  the  Library  of  Congress  if  they  had  a  record  of  that  and  com- 
pared that  with  the  information  we  had.  Lo  and  behold,  we  found 
the  Library  of  Congress  was  over  here  holding  classified  informa- 
tion that  hasn't  been  classified. 

It  turned  out  that  the  hearing  record  is  there  for  anyone  who 
wants  to  come  up  and  see  it.  As  it  turned  out,  the  information  was 
the  testimony  of  the  Director  of  the  FBI  that  he  made  before  Con- 
gress. Evidently  somebody,  somewhere  along  the  line,  decided  that 
the  FBI  Director  didn't  know  what  he  was  talking  about  when  he 
came  up  here  before  Congress  in  1947  and  made  these  statements, 
and  that  that  was  dangerous  to  our  national  security. 

I  have  to  say  in  reading  that  over  I  have  not  figured  out  exactly 
what  it  is  that  was  said  back  in  1947  that  was  a  threat  to  our  na- 
tional security  then  or  is  now. 

But  I  am  going  to  ask  the  Director  of  the  FBI  when  he  comes  up 
here  to  explain  that  to  us.  But  I  thought  that  was  very  interesting, 
a  very  good  point. 

Would  you  say  that  the  FBI  approaches  the  Freedom  of  Informa- 
tion Act  in  good  faith  in  your  opinion? 

Mr.  Theoharis.  Well,  I  think  it  does.  I  think  the  problem  has  to 
do  more  with  the  Executive  order  and  the  Executive  order  seems  to 
invite  the  agency  to  withhold  information  if  there  is  any  possible 
grounds  for  withholding. 

I  am  sure  that  the  FBI  agent  who  was  reviewing  that  public 
hearing  at  the  stage  that  he  came  to  that  section  had  forgot  that  it 
was  a  public  hearing,  and  all  of  a  sudden  these  magic  words  appear 
and  he  concluded  that  this  was  sensitive  information  and  thus 
should  not  be  released. 

An  even  more  dramatic  example  is  the  one  that  I  simply  provide 
today,  that  pertains  to  the  June  mail  procedure.  I  am  sure  when 
the  FBI  agent  read  that  very  stark  statement  which  disclosed  that 
the  FBI  was  receiving  information  on  officials  from  the  secretaries 
that  he  decided  that  that  should  not  be  released. 

I  don't  know  why  he  elected  a  B-2  exemptive  provision  for  that. 
It  is  sort  of  ironic,  since  the  same  information  had  been  released  to 
me  earlier,  I  could  bring  this  to  your  attention. 

But  there  do  seem  to  be  those  kinds  of  differnt  standards  that 
justify  my  descriptive  phrase  "capricious,"  I  think.  If  I  am  being 
too  charitable  in  saying  "good  faith,"  I  do  think  there  is  an  interest 
in  withholding  as  much  as  can  be  withheld,  and  taking  chances  on 
litigation. 

Mr.  English.  Have  you  noticed  a  difference  between  the  Reagan 
administration  and  previous  administrations  with  regard  to  their 
dealings  with  the  Freedom  of  Information  Act? 

Mr.  Theoharis.  Very  definitely.  Let  me  give  another  example. 

Again,  it  pertains  to  release  before  and  after  the  Reagan  order  of 
1982.  I  had  requested  the  Nichols  file,  the  Louis  Nichols  file.  And 
the  FBI  began  to  process  this  request  and  to  release  to  me  various- 
ly on  a  4-  to  6-week  period  portions  of  the  Nichols  file.  So  I  received 
a  series  of  documents  during  the  period  from  April  through  Octo- 
ber 1980  at  which  time  I  was  advised  that  the  remaining  half  of 
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the  Nichols  file  was  at  the  classification  review  desk  and  would  be 
released  to  me  within  the  next  several  months. 

The  next  several  months  became  years,  and  the  next  release  was 
December  of  1982.  In  the  first  release  that  was  given  to  me  in  1980, 
there  was  a  folder  that  pertained  to  a  proposed  article  that  Antho- 
ny Leviero  of  the  New  York  Times  intended  to  write  for  American 
Mercury.  And  the  FBI  was  apprised  by  Martha  Kearney,  who  was 
a  reporter  for  INS,  the  Hearst  syndicated — syndication  here  in 
Washington,  DC,  and  she  apprised  FBI  officials  that  Leviero  was 
going  to  write  a  critical  article. 

When  this  document  was  released  to  me,  Martha  Kearny's  name 
wasn't  deleted.  With  the  release  in  December  1982,  in  an  FBI  docu- 
ment Kearney  apprised  the  FBI  about  the  attitudes  of  an  assist- 
ant attorney  general,  and  they  then  in  that  release  deleted  her 
name,  and  they  took  a  B-7(c)  exemptive  claim  for  that. 

So  there  seems  to  be  a  radically  different  set  of  standards  that 
apply  to  reviewing  information  released  after  1980  than  before 
1980.  And  this  is  again  highlighted  in  the  case  of  the  June  mail 
documents  that  I  brought  to  the  subcommittee's  attention  today. 

Similarly,  like  these  references  in  the  table  of  contents,  in  public 
briefs,  or  in  the  FBI's  manual,  where  there  seems  to  be  this  tenden- 
cy to — there  is  a  reference  to  wiretapping.  I  made  reference  in  my 
statement — I  did  not  quote  it  in  my  summarization  today — to  the 
fact  that  electronic  surveillance  policy  even  for  the  1930's,  1940's, 
and  1950's,  any  references  are  deleted. 

Since  current  electonic  surveillance  policy  is  no  longer  based  on 
what  was  the  policy  in  the  thirties  and  forties,  it  doesn't  seem  to  be 
appropriate  that  they  should  be  deleting  that  kind  of  information. 
But  they  are. 

Mr.  English.  You  mentioned  the  time  of  25  years.  The  National 
Archives  now  has  a  30-year  period  in  which  most  information  is 
made  available.  Do  you  see  any  merit  in  making  the  two  the  same 
period  of  time? 

Mr.  Theoharis.  I  wouldn't  object  to  a  30-year  time  period.  I  do 
think  there  is  a  need  for  a  specified  time  period.  It  seems  to  me 
that  it  is  very  difficult  to  make  a  case  that  historically  dated  infor- 
mation retains  its  sensitivity,  and  that  maybe  the  case  should  be 
made  that  the  agency  should  establish  that  this  information  should 
remain  classified. 

I  think  there  should  be  an  automatic  declassification  in  certain 
categories.  As  I  read  these  documents,  the  agencies  tend  to  inter- 
pret those  phrases  rather  broadly,  and  to  withhold,  even  though — 
and  a  case  can  be  made — I  admit  that  it  is  fortuitous,  using  this 
June  mail  example,  the  information  should  always  have  been  re- 
leased. 

But  now  they  take  a  B-2,  and  they  seek  to  delete. 

Mr.  English.  Mr.  Mirell,  you  referred  to  some  pretty  massive 
files  and  information  you  are  seeking  from  the  FBI.  Do  you  think 
some  of  the  FBI  problems  with  the  Freedom  of  Information  Act 
might  not  be  the  result  of  an  overcollection  of  information  by  the 
Bureau? 

Mr.  Mirell.  I  think  that  is  very  clear  from  the  documents.  We 
can't  tell  what  is  in  the  blacked  out  documents  yet.  But  in  those 
which  we  have  received  in  unredacted  form  or  with  limited  dele- 
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tions,  it  is  obvious  that  the  FBI — and  I  am  sure  Professor  Theo- 
haris  has  had  exactly  the  same  experience — collects  information 
willy-nilly  from  any  source  possible.  In  fact,  there  have  been  occa- 
sions where  we  have  received  public  source  documents  in  the  form 
of  newspaper  clippings. 

There  is  no  question  but  that  there  is  absolutely  no  cause  for 
agencies  to  be  undertaking  this  kind  of  activity.  There  is  no  ration- 
al reason,  so  far  as  we  can  see,  for  the  FBI  to  collect  that  kind  of 
information  at  all.  In  fact,  one  of  the  recent  disputes  that  we  have 
had  is  about  when  the  FBI  ceased  collecting  documents  on  our  cli- 
ents. The  Bureau  claims  to  have  ceased  these  activities  as  of  the 
effective  date  of  the  Privacy  Act. 

However,  we  have  documents  from  the  FBI  which  show  that  they 
were  collecting  the  same  kinds  of  information — newspaper  clip- 
pings, hand  bills,  and  leaflets  describing  speeches  that  my  client 
was  to  make  and  even  a  tape  recording  of  a  speech  which  he 
made — as  late  as  1977.  I  find  it  very  difficult  to  understand  given 
the  FBI's  characterization  of  NCARL  as  a  totally  non-violent,  law- 
abiding  entity  that  could  not  possibly  represent  a  threat  to  the  na- 
tional defense  or  foreign  relations  of  the  United  States — collection 
or  retention  of  this  kind  of  information. 

Mr.  English.  What  changes  would  you  like  to  see  made  to  im- 
prove the  law's  usefulness? 

Mr.  MiRELL.  I  subscribe  to  what  Professor  Theoharis  said.  I 
would  not  like — I  think  a  time  period  limitation  on  classification  is 
definitely  necessary  in  order  to  curb  FBI  abuses.  But  such  a  time 
limitation  is  not  sufficient  to  resolve  all  of  our  problems.  It  rep- 
resents a  viable  floor  for  information  disclosure,  but  it  should  not 
be  construed  as  a  ceiling. 

Instead,  I  believe  there  should  be  consideration  given  to  dealing 
with  some  of  the  problems  arising  from  the  Reagan  Executive 
order.  For  example,  the  jigsaw  puzzle  problem.  The  case  which  ini- 
tially presented  this  doctrine,  the  Halperin  case,  arose  in  connec- 
tion with  a  request  that  the  CIA  disclose  information  which  could 
arguably  have  led  to  the  revelation  of  foreign  intelligence  gather- 
ing sources  and  methods. 

Well,  that  is  a  wholly  different  matter  than  what  we  have  in  our 
case  and  what  Professor  Theoharis  has  with  the  FBI. 

Any  attempt  to  engraft  that  same  kind  of  judicially  construed 
limitation  on  the  FBI  cannot  be  permitted.  And  if  there  were  legis- 
lation which  could  counter  in  advance  any  trend  by  the  courts  to 
extend  this  CIA-based  principle  to  cases  involving  the  FBI — and  I 
fear  that  that  is  where  the  law  is  headed — is  something  that  I 
think  ought  to  be  done. 

With  respect  to  other  matters  I  think  need  to  be  addressed  in  po- 
tential FOIA  legislation,  I  believe  that  a  very  definite  effort  should 
be  made  at  statutorily  reducing  the  judicial  deference  paid  to 
agency  affidavits  submitted  in  connection  with  in  camera  examina- 
tions of  documents  by  courts  conducting  de  novo  reviews  of  agency 
actions. 

There  are  a  couple  of  legal  standards  floating  around.  One  says 
that  the  courts  are  supposed  to  accord  "substantial  weight"  to 
those  agency  declarations.  Other  courts  say  that  a  trial  court  is 
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supposed  to  accord  "utmost  deference"  to  what  the  agency  has  said 
in  its  public  declarations. 

We  don't  believe  that  there  has  been  any  showing  that  the  latter 
type  of  extreme  judicial  deference  is  justified.  In  actuality,  agency 
declarations — and  I  have  seen  a  number  of  them  in  our  lawsuit — 
are  very  sparse  and  reveal  virtually  nothing  about  the  specific  doc- 
uments being  withheld. 

In  fact,  they  generally  contain  nothing  more  than  mere  boiler- 
plate language.  They  have  become  form  affidavits  which  the  agen- 
cies' bureaucrats  churn  out  on  an  as-needed  basis  without  any  at- 
tempt to  seriously  justify,  on  the  public  record,  the  action  which 
they  undertook  in  a  particular  case. 

If  this  problem  can  get  addressed,  it  would  be  very,  very  signifi- 
cant. 

There  are  a  variety  of  other  areas  in  which  fine  tuning  could  be 
useful.  But  the  kind  of  fine  tuning  that  S.  774  purports  to  propose 
is  not  fine  tuning  at  all  and  is  absolutely  inappropriate. 

I  know  that  NCARL,  and  I  am  certain  ACLU  as  well,  would  be 
very  interested  in  working  with  this  subcommittee  to  draft  poten- 
tial legislation  which  would  deal  with  some  of  these  precise  prob- 
lems. 

Mr.  English.  Mr.  Kleczka. 

Mr.  Kleczka.  Thank  you,  Mr.  Chairman. 

First  of  all,  let  me  indicate  what  an  honor  it  is  to  have  Professor 
Theoharis  here  today.  The  professor  comes  from  Marquette  Uni- 
verisity,  which  is  located  in  Milwaukee,  WI,  the  city  I  am  proud  to 
represent  here  in  Congress. 

Dr.  Theoharis,  you  have  indicated  that  one  of  the  serious  prob- 
lems we  have  with  Senate  bill  774  is  the  initiation  of  the  processing 
and  search  charges.  You  have  been  working  on  Federal  surveil- 
lance policy  for  a  long  time.  Currently  you  are  writing  a  biography 
of  J.  Edgar  Hoover.  Can  you  give  the  committee  some  indication  of 
how  many  dollars  you  have  expended  thus  far  on  the  project  of  the 
biography  of  J.  Edgar  Hoover,  so  I  can  follow  up  with  a  question 
as — which  is  what  type  of  guesstimate  you  can  give  us  that  this  ad- 
ditional charge  would  put,  or  what  additional  dollar  burden  this 
would  put  on  a  person  such  as  you. 

Mr.  Theoharis.  It  is  hard  for  me  to  say,  because  I  have  a  number 
of  requests  that  are  still  pending.  I  would  estimate  that — I  did  re- 
ceive a  partial  fee  waiver,  and  the  Bureau  hasn't  made  a  determi- 
nation on  some  of  the  files  that  they  are  processing  now,  so  I  don't 
know  if  I  will  get  a  fee  waiver  in  those  instances. 

I  would  estimate  that  the  cost  could  run  as  high  as  $25,000  to 
$50,000.  That  is  a  very  large  range.  But  the  reason  I  have  to  be  so 
vague  about  it  is  I  have  no  way  of  knowing  how  large  some  of  these 
files  are.  Since  the  charges  are  10  cents  a  page,  it  does  make  a  dif- 
ference if  the  file — like  when  they  release  to  me  the  Fred  Black 
folder,  whether  it  really  is  20  pages  or  1,000  pages.  That  makes  a 
difference  in  terms  of  cost,  obviously. 

I  would  say  that  if  someone  was  interested  in  doing  a  serious  bi- 
ography of  the  former  FBI  Director  that  the  $50,000  fee  is  probably 
representative.  Because  the  number  of  documents  that  you  need  to 
review,  given  the  important  role  the  Director  played  for  a  very 
long  period  of  time,  1924  to  1972,  is  rather  massive. 
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Mr.  Kleczka.  Now,  if,  in  fact,  we  had  the  processing  and  search 
charges  in  the  law,  what  would  your  guesstimate  be  as  far  as  how 
much  more  you  would  have  to  pay. 

Mr.  Theoharis.  I  think  one  of  the  problems  I  had  with  the  Nich- 
ols file — when  they  told  me  it  was  a  11,200  page  file — I  evaluated 
that  as  a  $25,000  search  fee.  I  think  they  were  daring  me  to  file  a 
search  fee. 

They  would  do  a  line-by-line  search  of  that  file,  they  told  me.  If 
we  are  going  to  have  search  fees  in  addition  to  processing  fees,  I 
would  think  that  would  more  than  double  it.  I  could  see  quadru- 
pling, particularly  when  you  get  to  sensitive  documents  that  are  by 
their  standards  national  security  classified. 

Then  you  will  have  the  very  time-consuming  review  and  deletion 
process.  So  you  are  paying  10  cents  a  page  for  your  wholly  deleted 
document,  plus  I  don't  know  how  much  they  will  impose  on  you  for 
search  fees  which  would  be  a  lot  more  than  10  cents,  I  can  assure 
you. 

So  I  think  that  the  charges  would  be  prohibitively  expensive.  I 
would  not  be  surprised  if  my  estimate  of  double  would  be  on  the 
low  side,  and  one  might  even  say  they  would  be  10  times  the  proc- 
essing fees,  processing  and  search  fees  combined. 

Mr.  Kleczka.  Mr.  Mirell,  you  showed  the  committee  several 
pages  which  are  just  totally  blacked  out.  Were  you  charged  for 
those  pages? 

Mr.  Mirell.  Yes,  sir.  We  had  the  privilege  of  paying  10  cents 
per  page  for  each  and  every  one  of  those.  The  only  time  the 
agency- 
Mr.  Kleczka.  Not  a  very  good  investment. 

Mr.  Mirell.  That's  true,  but  we  are  asked  to  effectively  buy  a  pig 
in  a  poke.  We  don't  know  the  extent  of  redactions  until  the  docu- 
ments arrive.  The  FBI  does  not  inform  us  that  of,  say  4,000  docu- 
ments, 3,000  are  totally  blacked  out.  I  should  be  quite  candid  and 
say  many  of  these  documents  are  not  totally  blacked  out.  They 
have  the  word  "confidential"  stamped  on  them,  and  also  occasion- 
ally a  stamp  that  says  "all  information  found  on  this  page  is  un- 
classified." These  are  the  only  words  that  appear  on  the  page.  So  it 
is  obvious  that  someone  at  the  Bureau  does  have  a  sense  of  humor 
after  all. 

Mr.  Kleczka.  Does  that  happen  quite  often  in  your  experience 
with  requesting  information? 

Mr.  Mirell.  Yes,  it  does.  As  I  say,  since  the  Reagan  Executive 
order  went  into  effect  for  our  processing,  we  have  gotten  4,600  doc- 
uments. The  documents  appended  to  my  formal  statement  are  rep- 
resentative samples  of  two-thirds  of  that  4,600.  Of  the  remainding 
third,  about  one-third  have  the  date  and  author's  name  and  that  is 
the  entire  extent  of  the  information  on  the  page. 

The  rest  are  in  various  stages  of  deletion,  some  of  them  are 
public  reports. 

We  have  a  couple  of  HUAC  reports,  a  couple  of  court  decisions. 
Those  find  their  way  into  the  agency  files  as  well. 

But  the  only  time  the  agency  does  not  charge  for  a  page  is  if 
they  have  produced  an  identical  copy  of  a  page  to  you  in  a  previous 
production.  Then  they  insert  a  special  sheet  that  says  this  page 
was  produced  to  you  in  production  whatever,  and  they  identify  the 


595 

document  with  a  document  number.  They  don't  charge  you  for  tell- 
ing you  that.  But  that  is  the  only  time  that  they  don't  impose  the 
ten  cent  fee. 

Mr.  Theoharis.  Could  I  intercede?  Some  of  the  documents  I  pro- 
vided from  the  Bridge's  folder,  one  notes  that  eight  pages  were 
withheld  in  their  entirety.  I  did  not  pay  anything  for  that. 

At  times  they  do  give  you  this  FOIA  deletion  page,  and  they  will 
note  there  the  number  of  pages,  they  will  give  you  the  claimed  de- 
letion, and  you  don't  pay  for  that.  So  they  do  at  least  service  some 
of  your  requests,  when  they  withhold  a  large  number  of  pages  from 
a  file — and  in  this  case  there  is  another  20  page  withhold — they 
don't  charge  you  for  that. 

They  just  have  this  inserted  page  that  enables  you  to  challenge  if 
you  want  by  giving  you  where  it  is  from,  the  pages  withheld. 

Mr.  MiRELL.  Professor  Theoharis  must  have  a  contact  in  the  FBI. 
We  have  never  received  an  indication  like  that. 

Mr.  Kleczka.  Lastly,  Dr.  Theoharis,  any  time  you  need  copies  of 
congressional  documents,  from  1948  or  more  currently,  just  call  me 
and  we  can  get  it  for  you.  I  promise  I  won't  scratch  anything  out 
on  it. 

Thank  you. 

Thank  you,  Mr.  Chairman. 

Mr.  English.  Thank  you. 

I  want  to  thank  both  of  you  gentlemen  for  appearing  before  us. 

[Mr.  Mirell  submitted  the  following  information  subsequent  to 
the  hearing:] 
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Robert  Gellman,  Esq. 
Subcommittee  Counsel 
Subcommittee  on  Government 

Information,  Justice  and 
Agriculture 

B-349-C  Rayburn  Office  Building 
Washington,  D.C.  20515 

Re:   FOIA  Legislation 

Dear  Mr.  Gellman: 


I    PROFESSIONAL    CORPORA'iO'. 


Thank  you  you  very  much  for  the  opportunity  to 
testify  before  the  Subcommittee  on  Government  Information, 
Justice  and  Agriculture  at  your  hearings  on  June  20,  1984. 
I  was  extremely  pleased  to  learn  that  the  Subcommittee  has 
received  very  little,  if  any,  indications  of  support  for 
S.  774,  the  Freedom  of  Information  Reform  Act,  from  any 
sector. 


Following  up  on  my  testimony  before  the  Subcom- 
mittee, I  wish  to  outline  some  of  the  areas  to  which  I 
believe  efforts  to  amend  the  FOIA  should  be  directed. 

1.  Reduce  the  discretion  available  to  federal 
agencies  in  asserting  (b)(1),  (b)(2)  and  (b)(7)(D)  and  (E) 
exemptions.   In  particular.  Congress  should  require  that 
agencies  be  precluded  from  withholding  information  under 
these  exemptions  unless  they  can  meet  a  "demonstrable  harm" 
or  other  similar  standard  which  would  require  more  than  a 
mere  incantation  of  magic  words. 

2.  Preclude  the  withholding  of  any  records 
describing  how  individuals  exercise  rights  guaranteed  to 
them  by  the  First  Amendment.   See,  e.g. ,  5  U.S.C.  §  552a 
(e)(7). 
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3.  Expressly  provide  that  agencies  may  not  refuse 
to  disclose  "investigative  techniques  and  procedures"  pur- 
suant to  the  (b)(7)(E)  exemption  where  such  investigative 
techniques  and  procedures  have  previously  been  disclosed 
either  in  response  to  other  FOIA  requests  or  in  any  litiga- 
tion. 

4.  Limit  "confidential  sources"  under  the 
(b)(7)(D)  exemption  to  living  human  beings.   In  the 
Wilkinson  v.  FBI  case,  the  Bureau  has  taken  the  position 
that  "confidential  sources"  can  include  banks,  newspapers 
and  similar  entities.   Moreover,  the  FBI  refuses  to  indicate 
whether  the  persons  who  have  served  as  "confidential 
sources"  are  living  or  dead. 

5.  Further  limit  the  (b)(7)(D)  exemption  to  "con- 
fidential sources"  who  have  not  been  previously  identified 
as  such,  either  in  response  to  other  FOIA  requests  or  in  any 
litigation. 

6.  Engraft  an  exception  upon  all  FOIA  exemptions 
to  the  effect  that  agencies  may  not  refuse  to  disclose  basic 
information  (including  dates,  authors,  recipients  and 
general  subject  matter)  of  documents  in  their  possession. 

It  is  the  height  of  speciousness  for  the  Bureau  to  argue 
that  revelation  of  the  mere  fact  of  an  investigation  can 
pose  a  cognizable  threat  to  the  national  security. 

7.  Limit  the  (b)(6)  and  (b)(7)(C)  exemptions  in 
circumstances  where  it  is  the  agency  itself  which  initiated 
the  "unwarranted  invasion  of  personal  privacy." 

8.  In  the  context  of  both  the  (b)(6)  and 
(b)(7)(C)  exemptions.  Congress  might  do  well  to  consider 
legislatively  incorporating  the  four-factor  balancing  test 
articulated  by  the  Ninth  Circuit  in  Church  of  Scientology 

V.  U.  S.  Department  of  the  Army,  611  F.2d  738,  746  (9th  Cir. 
1980) ,  as  well  as  incorporating  the  requirement  that  the 
requester's  own  interest  be  considered  as  a  part  of  the 
"public  interest"  to  be  served  by  disclosure.   See,  e.g. , 
Ditlow  V.  Shultz,  517  F.2d  166,  171-72  n.21  (D.C.  Cir. 
1975)  . 

9.  Institute  an  absolute  prohibition  upon  the 
withholding  of  any  information  responsive  to  an  FOIA 
request  when  that  information  is  more  than  twenty  years  old. 
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10.  Consider  the  enactment  of  restrictive  legisla- 
tive definitions  of  the  following  terms:   "national  secur- 
ity," "national  defense  or  foreign  policy,"  "lawful  national 
security  intelligence  investigation, "  "confidential  infor- 
mation, "  and  "investigative  techniques  and  procedures." 

11.  Provide  that  no  FOIA  exemption  shall  be  util- 
ized to  preclude  the  disclosure  of  information  concerning 
any  investigation  of  any  organization  which  has  never  advo- 
cated the  use  of  force  or  other  violations  of  the  law.   With 
respect  to  organizations  which  have  merely  advocated  the  use 
of  force  or  other  violations  of  the  law,  FOIA  exemptions 
should  not  be  used  to  preclude  the  disclosure  of  information 
concerning  investigations  into  those  organizations'  activi- 
ties unless  their  advocacy  has  been  directed  to  inciting  or 
producing  imminent  lawless  action  and  such  advocacy  was 
likely  to  incite  or  produce  that  action.   See  Brandenburg 

V.  Ohio,  395  U.S.  444,  23  L.Ed. 2d  430,  89  S.Ct.  1827  (1969). 

12.  Penalize  agencies  for  refusing  to  waive  dupli- 
cation fees  for  information  whose  disclosure  "can  be  con- 
sidered as  primarily  benefitting  the  general  public"  under 
Section  552(a)(4)(A).   Perhaps  sanctions  in  the  form  of 
interest  payments  on  fees  paid  and/or  direct  deductions  from 
the  offending  agency's  budget  would  help  to  cause  such  agen- 
cies to  think  twice  before  concluding  that  the  information 
does  not  primarily  benefit  the  general  public.   In  addition, 
a  legislative  mandate  that  the  interest  of  the  "general 
public"  must  be  read  as  including  the  interests  of  both  the 
requester  himself  as  well  as  that  of  a  specific  interest 
group  to  which  the  information  may  be  subsequently  dissemi- 
nated would  probably  be  helpful. 

13.  Clarify  that  de  novo  review  must  be  undertaken 
with  an  eye  toward  determinTng  whether  the  information  was 
properly  classified  ab  initio  (see  Ray  v.  Turner,  587  F.2d 
1187,  1194-95  (D.C.  cTr .  1978),  rather  than  simply  requiring 
a  finding  of  a  "reasonable  basis"  for  concluding  that  the 
release  of  the  documents  will  result  in  potential  harm.   Also 
legislatively  define  the  deference  to  be  accorded  agency 
affidavits  during  the  d£  novo  review  process  so  that  they 
are  clearly  not  accorded  "utmost  deference"  (see  Taylor  y. 
Department  of  the  Army,  684  F.2d  99,  109  (D.C.  Cir.  1982) ) . 
Even  according  such  affidavits  "substantial  weight"  ( see 

Ray  V.  Turner,  supra)  is  a  source  of  substantial  concern  in 
light  of  the  proclivity  of  agency  bureaucrats  to  prepare  pro 
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forma,  boilerplate  affidavits  without  any  attempt  to  se- 
riously justify  the  agency's  action  in  a  specific  case  on 
the  public  record. 

14.  In  light  of  the  pernicious  effects  of  Execu- 
tive Order  12356  which  we  have  observed  in  our  own  case,  it 
may  well  be  time  to  eliminate  the  (b)(1)  exemption  entirely. 
There  is  no  reason  why  Congress  should  blindly  tie  itself  to 
the  unpredictable  vagaries  of  presidential  policymaking 
which  inevitably  impose  significant  substantive  limitations 
upon  the  rights  which  Congress  believed  it  was  providing  by 
enacting  the  FOIA. 

15.  Ensure  that  agencies  are  not  allowed  to  con- 
sider or,  worse  yet,  speculate  upon  the  information  which  it 
"knows"  or  "reasonably  believes"  to  be  available  to  an  FOIA 
requester  prior  to  responding  to  his/her/its  FOIA  request. 

I  appreciate  your  consideration  of  the  above  sug- 
gestions and  would  be  most  pleased  to  further  discuss  the 
development  of  progressive  FOIA  legislation.   Likewise,  my 
client,  the  National  Committee  Against  Repressive  Legis- 
lation, is  also  intensely  interested  in  this  entire  area. 
NCARL's  Washington  Office  Coordinator,  Stephanie  Farrior, 
Esq.,  is  also  available  and  interested  in  exploring  these 
matters  further. 


Douc^as  E.  Mirell 

DEMiadt 

18544/182 

cc :  Fred  Okrand,  Esq. 
Paul  Hoffman,  Esq. 
Frank  Wilkinson 
Stephanie  Farrior,  Esq. 
Professor  Athan  G.  Theoharis 
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Mr.  English.  Our  next  panel  is  S.  Jacob  Scherr,  senior  staff  at- 
torney, Natural  Resources  Defense  Council,  here  in  Washington, 
and  Nina  Bell,  nuclear  safety  analyst,  Nuclear  Information  and 
Resource  Service  in  Washington:  Robert  Alvarez,  director,  nuclear 
power  and  weapons  project.  Environmental  Policy  Institute  in 
Washington. 

I  want  to  welcome  each  of  you.  Mr.  Scherr. 

STATEMENT  OF  S.  JACOB  SCHERR,  SENIOR  STAFF  ATTORNEY, 
NATURAL  RESOURCES  DEFENSE  COUNCIL 

Mr.  Scherr.  Thank  you,  Mr.  Chairman. 

I  am  Jacob  Scherr,  senior  staff  attorney  with  the  Natural  Re- 
sources Defense  Council.  I  am  very  pleased  to  have  this  opportuni- 
ty to  present  testimony  on  the  value  of  the  Freedom  of  Information 
Act  to  our  work  at  NRDC. 

I  have  prepared  a  written  statement  which  I  ask  to  be  included 
in  the  record  of  this  hearing.  In  the  interest  of  saving  time  this 
morning,  I  will  summarize  my  remarks. 

NRDC  is  a  national  nonprofit  environmental  protection  organiza- 
tion with  over  35,000  members.  The  NRDC  staff  undertakes  advo- 
cacy, policy  analysis,  and  public  education  on  a  wide  range  of  envi- 
ronmental issues,  including  clean  air,  clean  water,  forestry,  public 
lands,  toxic  chemicals,  nuclear  energy,  and  nuclear  weapons. 

FOIA  is  an  integral  part  of  our  work  in  each  of  our  projects,  as 
we  routinely  require  information  which  is  contained  in  unreleased 
agency  records.  These  include  governmental  material  regarding  the 
development  of  projects  or  proposals,  agency  interaction  with  regu- 
lated parties,  information  regarding  an  agency's  methods  of  gener- 
ating data  and  the  agency's  justifications  for  its  factual  assertions. 
It  should  be  clear  that  the  Freedom  of  Information  Act  is  critical, 
meaningful  public  participation  in  the  agency  decision-making, 
much  of  which  is  removed  from  day-to-day  scrutiny. 

NRDC  uses  FOIA  in  three  basic  ways.  The  first  is  public  educa- 
tion. The  second  is  participation  in  policy  making.  And  the  third  is 
in  citizen  enforcement  of  environmental  laws. 

With  regard  to  public  education,  a  number  of  our  projects  are  en- 
gaged in  gathering  information  to  be  used  in  books,  pamphlets,  and 
other  educational  materials,  which  we  disseminate  to  our  members 
and  to  the  public  at  large.  I  would  like  to  call  the  Subcommittee's 
attention  to  a  very  recent  example  which  is  indicative  of  the  value 
of  the  Freedom  of  Information  Act,  as  well  as  of  the  administra- 
tion's apparently  hostile  attitude  toward  the  disclosure  of  informa- 
tion. On  Monday  there  were  articles  in  the  New  York  Times  and 
the  Washington  Post  regarding  a  new  Pentagon  estimate  on  the 
size  of  the  Soviet  nuclear  weapons  arsenal  and  the  apparent  war- 
head gap  that  has  developed.  The  headline  of  the  Times  article  was 
''Soviets  said  to  lead  U.S.  by  8,000  warheads."  These  articles  in 
turn  were  based  on  a  piece  prepared  by  two  of  my  colleagues,  Wil- 
liam Arkin,  a  consultant  at  NRDC,  and  Jeffrey  I.  Sands,  a  member 
of  our  staff,  entitled  "The  Soviet  Nuclear  Stockpile."  This  piece  ap- 
peared in  Arms  Control  Today.  It  points  out  that  the  Pentagon  now 
believes  that  the  Soviets  have  8,000  more  nuclear  warheads  than 
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we  do.  The  article  also  challenges  a  number  of  the  assumptions 
used  by  the  Defense  Department  in  reaching  this  estimate. 

While  we  relied  extensively  on  the  Freedom  of  Information  Act 
in  developing  our  analysis  of  the  Pentagon's  estimate  of  the  sup- 
posed warhead  gap,  I  wish  to  emphasize  that  the  estimate  itself 
had  been  presented  by  Defense  Department  officials  to  Congress  in 
a  closed  hearing  earlier  this  year  and  then  released  this  spring  as 
part  of  the  printed  record  of  the  hearing.  Nonetheless,  the  Penta- 
gon and  Secretary  Caspar  Weinberger  were  very  upset  about  the 
release  of  this  information.  On  the  CBS  morning  news  on  Tuesday, 
Caspar  Weinberger  said  "while  this  particular  estimate  was  taken 
from  us  under  the  Freedom  of  Information  Act  and  is  classified, 
the  essential  outlines  are  what  we  have  been  talking  about  for 
quite  a  while."  This  was  simply  not  the  case.  While  we  were 
pleased  that  later  that  day,  the  Pentagon  repudiated  the  remarks 
of  Secretary  Weinberger,  I  believe  there  was  damage  done  by  this 
statement.  I  wanted  to  take  this  opportunity  to  clear  the  record  on 
this  particular  question.  I  have  brought  along  copies  of  these  arti- 
cles for  possible  inclusion  in  the  record  of  this  hearing. 

Also  with  regard  to  public  education,  NRDC  recently  published  a 
book-length  critique  of  the  Reagan  administration's  environmental 
record,  entitled  "Season  of  Spoils." 

In  preparing  this  book,  we  relied  heavily  on  internal  0MB  and 
EPA  documents  which  was  also  obtained  through  FOIA.  The  pro- 
spective this  type  of  detailed  analysis  provides  is  invaluable,  not 
only  to  ensure  a  well-informed  citizenry,  but  to  supply  decision- 
makers in  other  branches  of  government  with  information  that 
may  otherwise  not  be  available  to  them. 

NRDC  feels  strongly  that  public  participation  in  agency  decision- 
making, including  comments  on  rulemaking,  administrative  ap- 
peals, and  occasionally  litigation,  is  central  to  assuring  that  govern- 
mental programs  are  well  implemented.  This  participation  can 
only  be  effective,  however,  if  the  materials  that  agencies  use  in 
forming  policy  decisions  are  easily  accessible.  For  one  example,  I 
turn  to  our  work  in  the  forestry  area.  Last  year,  we  appealed  a 
land  management  plan  for  the  San  Juan  National  Forest,  which 
had  been  prepared  by  the  U.S.  Forest  Service.  We  objected  primari- 
ly to  the  lack  of  a  sound  economic  environmental  rationale  for  the 
management  plan's  allocation  of  forest  lands  to  timber  production. 
We  felt  this  plan  would  have  significant  consequences  since  it  pro- 
posed to  establish  direction  of  forest  management  for  the  next  half 
century.  In  order  to  adequately  address  our  concerns  and  support 
our  administrative  appeal,  we  gained  access  to  documents  under 
from  FOIA  which  were  not  available  as  part  of  the  plan  itself,  such 
as  information  regarding  the  basis  for  the  economic  viability  of 
proposed  timber  projects  and  mill  capacity.  The  obtaining  of  this 
additional  record  enabled  us  to  pinpoint  areas  that  were  central  to 
the  Department  of  Agriculture's  defense  of  the  plan  where  it  ap- 
peared, that  based  on  the  public  record,  its  documentation  was  ex- 
tremely weak. 

At  NRDC,  we  have  a  number  of  what  we  call  enforcement  ef- 
forts, for  which  we  rely  heavily  on  Freedom  of  Information  re- 
quests. For  example,  our  clean  water  enforcement  project  routinely 
requests  EPA  reports  in  order  to  determine  whether  or  not  private 
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parties  are  complying  with  their  National  Pollution  and  Discharge 
Elimination  System  or  NPDES  permits  issued  pursuant  to  the 
Clean  Water  Act.  This  project  has  led  to  the  filing  of  over  a  hun- 
dred lawsuits  all  over  the  United  States  to  force  individual  pollut- 
ers to  comply  with  their  existing  permits.  This  effort  entirely  de- 
pendent on  an  access  to  agency  records  to  determine  the  extent  of 
and  reasons  for  the  violations  of  the  Clean  Water  Act.  Clearly, 
FOIA  is  a  critical  tool  for  our  work  as  a  public  interest  organiza- 
tion. 

We  believe  the  act  should  be  strengthened  in  order  to  eliminate 
recurrent  problems  with  access.  In  preparing  this  testimony,  I  have 
spoken  with  a  number  of  my  colleagues.  It  appears  that  our  great- 
est difficulty  with  FOIA  is  the  problem  of  delay.  Sometimes  it  is 
intentional,  as  a  way  of  avoiding  release  of  information,  and  some- 
times unintentional  and  merely  a  product  of  agency  inefficiency. 

In  any  event,  delay  is  a  major  problem,  because  many  of  our  re- 
quests are  very,  very  time-sensitive.  We  are  seeking  this  informa- 
tion so  that  we  are  better  able  to  participate  in  an  agency  proceed- 
ing, perhaps  rulemaking  or  licensing,  or  to  prepare  ourselves  for 
congressional  testimony. 

One  of  the  most  common  delay  tactics  we  encounter  involves 
FOIA  fee  waivers.  As  a  nonprofit  public  interest  organization,  we 
almost  alway  obtain  fee  waivers  under  FOIA.  Although  we  always 
request  a  fee  waiver  as  part  of  our  initial  FOIA  request,  we  are 
often  forced  to  file  additional  information  and  sometimes  time-con- 
suming appeals  before  the  request  is  granted.  We  find  that  certain 
agencies,  such  as  0MB  and  the  State  Department,  appear  to  have  a 
policy  of  initially  refusing  fee  waiver  requests  and,  therefore,  re- 
quiring the  requesting  party  to  go  to  a  lot  of  additional  time  and 
expense  with  appeals. 

In  regard  to  our  FOI  request  for  information  on  the  San  Juan 
Forest  Management  Plan,  which  I  mentioned  earlier,  we  were  first 
told  by  the  Forest  Service  it  would  cost  us  $27,000  in  order  to  re- 
spond to  that  request.  After  three  months  of  negotiations  with  the 
Forest  Service  over  the  specificity  of  our  request,  we  did  make 
some  cosmetic  changes.  As  a  result,  the  documents  were  finally  re- 
leased, and  the  fees  were  waived.  However,  there  was  additional 
delay  of  several  months  in  obtaining  the  information. 

I  would  like  to  turn  just  very  briefly  to  the  proposed  Freedom  of 
Information  Reform  Act.  We  have  several  concerns,  and  I  would 
like  to  mention  two  of  them  this  morning.  We  are  troubled  by  the 
section  on  business  practices — section  3 — which  requires  Federal 
agencies  to  notify  every  potentially  concerned  private  party  before 
responding  to  a  FOIA  request.  This  we  believe  could  exacerbate  an 
already  difficult  delay  problem  and  provide  an  additional  opportu- 
nity for  agencies  to  make  information  even  less  accessible.  To  illus- 
trate this  point,  I  would  like  to  talk  for  a  moment  about  our  Plant 
Conservation  Project.  We  requested  from  the  USD  A  100,000  plant 
health  forms  in  order  to  determine  whether  or  not  the  USDA  was 
implementing  controls  over  the  export  of  endangered  plants.  If 
every  business  listed  on  those  forms  had  to  be  contacted,  given  the 
opportunity  to  object,  and  informed  of  the  agency  decision  before 
the  forms  were  released,  it  would  have  taken  literally  years  before 
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we  would  be  in  a  position  to  know  whether  or  not  there  are  illegal 
plant  exports  going  forward. 

We  are  also  very  concerned  about  the  proposed  imposition  of  a 
"fair  value  fee"  in  section  1.  We  believe  this  provision  could  under- 
mine public  interest  exemption  fee  waivers  entirely,  because  the 
term  "commercial  purpose"  could  be  easily  extended  to  our  organi- 
zation's publications  for  which  we  may  charge  a  small  amount  in 
order  to  attempt  to  recover  some  of  our  costs.  In  addition,  this  bill 
contains  no  method  for  calculating  what  a  fair  value  would  be  for 
such  material  and  it  is  clear  that  information  has  a  different  value 
given  different  contexts. 

In  sum,  most  Federal  agencies  have  accepted  FOIA  as  a  fact  of 
life  and  have  developed  relatively  responsive  systems  for  handling 
information  requests.  This  committee  should  not  reverse  the 
progress  that  has  been  achieved  in  opening  Government  and 
making  information  more  accessible.  Indeed,  we  hope  that  you  will 
move  to  strengthen  the  act  and  resolve  the  remaining  problems. 

Thank  you  very  much. 

Mr.  Kleczka.  Thank  you,  Mr.  Scherr. 

[The  prepared  statement  of  Mr.  Scherr  follows:] 


40-194  O   -    85    -    _■?<? 
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I    am   S.    Jacob   Scherr,    a    Senior    Staff    Attorney   with   the 
Natural    Resources    Defense  Council    (NRDC).      I    am  very  pleased    to 
have  this    opportunity   to  present    testimony   on  the    value   of    the 
Freedom  of    Information  Act    (FOIA)    to   our   work   at   NRDC. 

NRDC   is    a   national   non-profit    environmental   protection 
organization   with  over    35,000  members.      The   NRDC  staff   undertakes 
advocacy,    policy  analysis    eind   public   education  on  a  wide   range  of 
projects   including   clean   air,    clean   water,    forestry,    public 
lands,    toxic   chemicals,    nuclear   activities  and   the    international 
environment.      FOIA   is   an    integral   part   of   our   work    in  each  of 
these   projects   as   we    routinely    require    information   contained    in 
unreleased    agency    records.      This   includes  material    regarding 
development   of   proposals,    agency    interaction  with   regulated 
parties,    methods   of   generating  data   and    justifications   behind 
factual   assertions.       Freedom  of    information   requests   are  the 
public's    sole    source   of   access    to  these    records. 

It    should  be   clear   that   FOIA   is    critical   to  meaningful 
participation    in  the   agency  decision-making  process,    much  of 
which    is    removed    from  public   scrutiny.      Access    to    agency 
documents    is  particularly   important    to   us   since  the  great  bullk 
of   decisions   regarding   environmental   programs   and  how   they  are 
implemented,    monitored    and    enforced,    takes  place  at   the   agency 
level . 

NRDC   uses   FOIA  to    assist    us    in   three  basic    functions: 
public   education,    participation    in  policymaking,    and   monitoring 
government    enforcement   of   environmental    laws. 
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PUBLIC    EDUCATION 

A  number  of   our  projects   are   engaged    in   gathering 
information  to  be    used    in  books,    pamphlets  and  other    educational 
material,    which  "we   disseminate   to  our   members  and   the  public   at 
large.      These  activities   allow  us   to  bring    together   disparate 
material   and    analyze    overall   patterns  and   trends   that   are    not 
otherwise  apparent.      One  of   our   more  ambitious   efforts   is   the 
recently-published   Nuclear  Weapons   Databook,    on  U.S.    nuclear 
forces   and   capabilities,    the    first   volume  of  which   was  published 
last   year.      We  are    now   working   on  a   second   volume   dealing   with 
the    U.S.    nuclear   production  complex,    and   a  third  which  describes 
the  Soviet   nuclear   arsenal.      All   of   these    volumes    rely  heavily  on 
information   obtained   through   freedom  of    information    requests. 
The  project  has   filed   close   to    500   requests    in  the   last   year. 

We  have    recently    released,    in  addition,    a   critique  of   the 
Reagan  Administration's   environmental   record   entitled  A  Season  of 
Spoils    which    relies  heavily  on    internal    0MB   and  EPA   information 
also   obtained   through  FOIA.      The  perspective  that   this    type   of 
analysis  provides    is   invaluable   —   not   only  to   ensure   a  well- 
informed   citizenry,    but   to  supply  decision-makers   in  other 
branches   of   government  with   information  that  otherwise  would  not 
have  been   available  to  them.      Itiis    is   particularly  helpful    for 
legislators   without   the  time   or    resources    to  conduct   their   own 
studies. 
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PARTICIPATION 

NRDC   feels   strongly  that  public   participation   in  agency 
decision-making,    including  comments   on   rulemaking,    administrative 
appeals   and,    occasionally,    litigation,    is   central   to  ensuring 
that   programs  are  well    regulated.      This  participation   can  only  be 
effective,    however,    if  the  materials   that   agencies  use    in    forming 
their  policy  decisions  are  easily  accessible. 

The   case    of   the  so-called    "Y-12"    plant   in  Oak   Ridge, 
Tennessee,    offers   an  excellent   example   of   the  power  of 
information.      This    Department   of   Energy-owned   complex,    which 
produces    nuclear    weapons  components   and   subassemblies,    generates 
thousands    of   tons   of  hazardous   chemical   waste    each    year.      Until 
recently,    DOE  was   able   to  dispose  of    its   chemical   waste    in  an 
extremely  haphazard    manner  by   claiming   that   it   was    exempt    from 
the    federal   hazardous    waste    law    (the   Resource   Conservation   and 
Recovery  Act    (RCRA)).      A  local   reporter  pursuing   a   FOIA  request 
regarding    toxic   leaks  discovered   that    DOE  had    leaked   or  otherwise 
lost    over   2.4  millions  pounds    of   mercury   from   the  Y-12   plant   over 
a  period  of  two  decades.      This    information  was   the   catalyst    for   a 
major   public  outcry,    leading   to  Congressional  hearings   and 
culminating    in  an   NRDC    lawsuit   establishing   that   all    DOE 
facilities  are    subject    to  RCRA. 

Another   example    involves  the   so-called    "L-Reactor,"    a 
nuclear  plutonium  production    reactor   at   the   Savannah   River  Plant 
in   South  Carolina.      The  L-Reactor    was  built    in   the   1950s,    was 
operated  briefly,    and   was   shut   down    for    12   years   until    DOE 
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decided   to    restore   and   reactivate   the  plant   in   1980.      NRDC  was 
concerned   that    restarting   the  L-Reactor   would   threaten  the  health 
and    safety  of  nearby   residents   who   rely   on  the   fresh  water 
resources  adjacent    to  and   underneath   the  plant.      We   were  also 
concerned   that  the  harmful  effects   of   radiation  and   thermal 
discharges  had  never  been    fully    evaluated.      When  NRDC   and   a 
coalition  of   public    interest  groups   and    local    citizens   requested 
DOE   to  prepare   an   Environmental    Impact   Statement    (EIS),    DOE 
refused   to    do  so.      The  agency  based    its  decision    in    large  part   on 
the   recommendation   of   then-EPA  Administrator  Anne   Gorsuch,    who 
stated   that   an  EIS  was   not   necessary. 

By  using  a    freedom  of    information   request   we  were  able   to 
obtain    internal    memoranda   prepared  by  the  technical   staff    in  EPA 
Region   IV,    whidi   severely  criticized  Mrs.   Gorsuch 's   factual 
assertions  and  analysis.      These    memoranda   reached  the  opposite 
conclusions?    that    an  EIS   was   necessary   since  the   environmental 
impacts   of   restoring   the  L-Reactor   probably  would  be   severe.      Our 
ability   to  point    to  this    apparent   disregard    for   the  advice   of 
internal   experts   was    instrumental    in    forcing   DOE   to  prepare    an 
environmental    impact    statement.      This  documentation  would  not 
have  been    available  to    us    in  the  absence   of    FOIA. 

As  a    final  example,    I  turn  to   our  Forestry  Project,    whic*i 
last  year    appealed   the  USDA  Forest   Services  Land    and   Resource 
Management   Plan    for   the   San  Juan  National   Forest.      We   objected 
primarily  to    the    lack    of   a    sound    economic   and    environmental 
rationale    for   the  plan's   allocation   of    forestland    to  timber 
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production.  The  plan  would  have  significant  consequences  since 
it  proposed  to  establish  the  direction  of  forest  management  for 
the  next  half    century. 

To   adequately  address    our   concerns,    and    to  support   our 
administrative  appeal,    we   obtained  documents   through  FOIA  that 
were    not   available    in  the  plan    itself,    such    as   the  basis    for 
timber  projects    and    mill   capacity.      This   additional    record 
enabled    us   to  pinpoint   areas  central   to  USDA's   defense    of    the 
plan  where   the   agency's  documentation   of    its   factual  assertions 
was    extremely   weak. 

NRDC's    enforcement  projects  also    rely  heavily  on    freedom  of 
information    requests.      The   Clean  Water   Project,    for   example, 
routinely   requests   EPA  reports   in   order  to  monitor    compliance 
with   the  National   Pollution  Discharge   Elimination  System.      This 
project    is    almost    entirely  dependent   on  access   to   agency    records 
to  determine  the   extent   of   and   reasons   for    Clean  Water   Act 
violations. 

The  Plant   Conservation  Project   uses  FOIA  to   ascertain 
compliance  with   the   Convention  on    International   Trade    in 
Endangered    Species    (CITES).      To   determine  whether  protected 
plants  have  been  exported    illegally,    we   compare  the  plant   export 
health   documents   filed  with  USDA  with   the  official   CITES    report 
drafted   annually  by   the   Fish  &   Wildlife   Service.      The  project  has 
reviewed  over   200  documents. 
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PROBLEMS  WITH   FOIA 

Clearly,    FOIA  is    a    critical  tool    for   our   work    as  a  public 
interest   organization.      If   anything,    the  Act   should  be 
strengthened   to    avoid   recurring   problems   with   access.      Delay    is 
probably  the    most   chronic  difficulty.      It    is    sometimes 
intentional    —  a  way   of   avoiding   release   of    information  or   of 
harrassing    requesters    —   and    sometimes   unintentional,    merely  a 
product   of    inefficiency.       In   any   event,    delays   are   a   major 
problem,    particularly  since   our   requests  are   often  time   sensitive 
and    subject    to   the  time    limits    of   administrative,    legislative, 
and  court  proceedings. 

One  of   the  most   common  delay   tactics   we   encounter   is   denial 
of   fee   waivers.      As  a   non-profit  public    interest   group   we  are 
usually  automatically  entitled   to    fee  waivers  under   Section 
552(a)(4)(A)    of   the  Act.      Although   we  always    request    fee  waivers 
in  the   initial    information  request,    we   are   often    forced   to    file  a 
time-consuming   appeal  before  the    request    is  granted.      The   Clean 
Energy  project    found   that  OMB   systematically   imposes  charges, 
following   an  apparent  policy   of    refusing   fee   waiver    requests. 
The  Forestry  Project   was    initially   faced   with   $27,000    in    charges 
for   their   San  Juan  Forest    requests.       In    response   to  our    inquiry, 
the  Nuclear  Winter  Project  was    quoted    an  estimate    of   over  4,000 
pages   with  a  correspondingly  high    fee.      The  page   estimate   was 
substantially  deflated  once  our   appeal    for   a   fee  waiver  was 
approved.     While  these  artificial  obstacles  generally  do  not 
prevent  us    from  obtaining   the  requested    information,    they  do  slow 
us  down. 
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Delay  also   occurs   when   agencies  put    off    respording   to   a 
request  until    it    is   modified    in   some  way.      The   Forestry   staff 
waited   three    months    for    material   that  USDA  refused  to    release 
until   the   request   was  made   "more  specific."      The    information   was 
released  once  the  request   was  changed    from   "all   documents 
regarding"    to    "documents    regarding.  " 

Another  source  of  delay,    although    less    am    avoidance  tactic 
than   an    indication   of  bureaucratic    inefficiency,    is   the   agency's 
difficulties   in    finding   the  right    office  to   answer   a  FOIA 
request.      This    is  particularly    true    for    large   agencies    such  as 
DDE,    which   can  shuffle   paper    from  one   division  to   another    for 
weeks   and    even   months   as  comment   deadlines   and  hearings   dates 
come   and    go . 

Finally,    even    if    information    is    located   and   clearly 
identified,    the   agencies  may   simply  delay   in    forwarding    it.      Most 
agencies   seem    to    respond    to    requests    within   several   weeks    or 
months,    depending  on   the   agency   and   the  kind   and   amount    of 
material   requested.       Several    institutions,    however,    chronically 
delay   for    lengthy  periods.      I  have  a    number  of  perxSing    requests 
seeking   unclassified    information    from   the  Department  of   State   and 
the   CIA  that   are    several    years    old,    and   we  only    recently    received 
a   response   to    a  request    that  was   made    in    1981. 

In   addition   to   various   types   of  delay,    agencies    sometimes 
refuse    outright    to  disclose    information,    usually  claiming    that   it 
falls  under  one   of   the   exempt   categories.      This  has  been   a 
particular  problem    in  preparing    the  Nuclear   Databook.      Although 
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classified   material    is    often    interspersed   with   the   unclassified 
information    in  a  single  document,    FOIA   requires    the   agency   to 
release   the  segregable    unclassified   portions.      Yet   this    is    often 
not   done  because   agencies   do   not   adequately   review   their    records 
to    determine  whether  material  has   been   declassified.      Moreover, 
we  are  often  unable   to  obtain  what  would  otherwise  be 
unclassified    information  because    of   a    single   classified  name, 
number   or  phrase. 

Certain   agencies   are    often   simply  unhelpful.      For    example, 
we    recently    requested    training   material,    including   student 
reports,    produced   by   the  U.S.    Army  Russian    Institute.      The  Army 
simply    refused  to  provide  them  at    first,    because  the  school   was 
not    staffed   to    reproduce  the  documents.      When   we    modified   the 
request    to  seek   only  an   index  of  materials,    the  Army   again 
demurred,    claiming    instead  that   the  papers   were    not    agency 
"records"   under   FOIA.      After    we  pointed   out   that   these  documents 
fit    into   the  Army's    own    definition   of    "records,"    the  Army 
responded   that   the  papers  had  been  passed  on  to   another    agency. 

PROBLEMS   WITH    S.    774 

Regarding   S.    774,    we  have  several   concerns.      First,    the 
section  on  business  practices,    which    requires    agencies    to   notify 
every  potentially  concerned   party  before   resonding    to    a  FOIA 
request    (Section    3),    could   exacerbate   cin   already  difficult   delay 
problem,    and    provide  an   opportunity  for    agencies   to   hide 
information   or  make    it    even    more   inaccessible.      To   illustrate 
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this   point,    consider    for    a   moment   the  Plant    Conservation  Project 
mentioned   earlier.      We    originally    requested  over    100,000    plant 
health    forms.      If  every   organization    listed    in   those    forms  had  to 
be   contacted,    given   the   opportunity    to  object,    and    informed  of 
the  agency  decision  before    the   forms    were    released,    it    would  be 
years  before   we  would  know  of    illegal   plant   exports.      Even    more 
important,    the   Senate   bill   does    not   define   or    in  any   way   limit 
the   term    "confidential,"    and    it    appears   that  businesses  could 
freely  designate    everything    related   to    their  business    in   this 
manner.      In  addition,    there    is    no  time    limit   within   which    the 
agency   must    decide    if  the   material    can  be   released.      Although  we 
certainly  understand   the    fairness    issue    involved,    we  believe  that 
this    section  should  be    restructured    to   avoid  weakening   the  Act    in 
a   way   which    severely    limits    its   workability. 

We  are  concerned  as  well  about  the  proposed  imposition  of  a 
fair  value  fee  {Section  1).  This  provision  could  undermine  the 
public  interest  exemption  entirely  since  the  term  "commercial 
purpose"  could  easily  extend  to  our  publications  and  possibly 
even  lawsuits.  In  addition,  this  bill  contains  no  method  for 
calculating  a  "fair  value";  information  has  a  different  value 
given    different  contexts. 

Finally,    the   changes   in  the  bill   extending   the  time    limits 
for    agency    response    (Section    12)    are   extremely  burdensome  to   any 
group   or    individual    involved    in    judicial  or    administrative 
proceedings.      This    section  would   allow    agencies    to    avoid 
producing  documents    requested   during   the   course   of    such 
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proceedings    even    in    cases  where   the   existence  of   documents  does 
not  become  apparent  until  the  adjudication    is   underway  and  the 
discovery  period  has   ended.      We   strongly  urge  you    to    reconsider 
his  amendment. 

CONCLUSION 

In   sum,    most    agencies  have  accepted  FOIA  as   a    fact    of    life 
and  have  developed    relatively    responsive   systems   for  handling 
information   requests.      Ihis    Committee   should   not   reverse   the 
progress   that   has  been   achieved    in   opening   government    and  making 
information  more   accessible.      Instead,    we  hope   that  you   will 
continue  the   legislative  trend   toward   strengthening   the  Act   and 
resolving   the  remaining  delay  and  denial   problems. 

Mr.  Kleczka.  Now  we  would  like  to  hear  from  Nina  Bell. 

STATEMENT  OF  NINA  BELL,  NUCLEAR  SAFETY  ANALYST, 
NUCLEAR  INFORMATION  AND  RESOURCE  SERVICE 

Ms.  Bell.  My  name  is  Nina  Bell.  I  am  the  nuclear  safety  analyst 
of  the  Nuclear  Information  and  Resource  Service,  an  information 
clearinghouse  that  assists  the  public  to  monitor  the  construction 
and  operation  of  this  Nation's  nuclear  powerplants. 

It  is  a  pleasure  to  testify  before  you  today  on  the  importance  of 
the  Freedom  of  Information  Act.  NIRS  relies  heavily  upon  this  val- 
uable legislation  both  in  conducting  our  own  research  and  in  assist- 
ing private  citizens  who  are  interveners  in  operating  license  pro- 
ceedings before  the  NRC. 

A  citizen's  right  to  know  is  the  cornerstone  of  our  democratic 
form  of  government.  This  right  is  all  the  more  important  when 
government  becomes  involved  in  overseeing  industries  like  nuclear 
power  which  by  their  nature  present  a  potential  hazard  to  the 
public  health,  well  being  and  safety. 

Time  and  time  again  citizens  concerned  about  nuclear  power 
have  found  the  FOIA  to  be  an  indispensible  tool  for  uncovering  es- 
sential but  otherwise  unobtainable  information  about  individual 
nuclear  facilities.  The  information  obtained  through  the  FOIA  has, 
in  turn,  led  to  substantial  improvements  in  public  health.  Govern- 
ment oversight,  and  legal  proceedings  before  Federal  agencies. 

I  would  like  to  cite  a  few  illustrative  examples. 

In  a  1982  proceeding  involving  the  Skagit/ Hanford  nuclear 
powerplant  construction  permit  an  FOIA  request  I  filed  revealed 
that  the  NRC  Staff  and  the  utility  had  secretly  agreed  to  expedite 
the  permit's  application. 
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The  alleged  need  for  an  expedited  proceeding,  according  to  the 
documents,  was  an  overwhelming  need  for  power  in  the  region. 
This  was  at  a  time  when  the  demand  for  power  was  so  low  that 
construction  on  three  of  five  partially-completed  nuclear  plants  of 
the  Washington  Public  Power  Supply  System  [WPPSS]  had  just 
been  terminated. 

To  put  it  bluntly,  it  took  an  FOIA  request  to  show  that,  unbe- 
knownst to  the  licensing  board  hearing  the  case,  the  utility  had 
made  a  deal  with  the  NRC  staff. 

To  take  another  case,  a  few  years  ago  the  city  of  Los  Angeles 
planned  to  lease  some  land  affiliated  with  a  Veterans  Administra- 
tion hospital,  for  use  as  a  public  park.  The  city  had  no  information 
on  its  previous  uses.  The  Committee  to  Bridge  the  GAP,  a  local  or- 
ganization, filed  a  request  under  the  FOIA  in  1979  and  again  in 
1982.  In  response,  documents  were  made  available  that  showed 
that  the  VA  had  used  the  site  as  a  dumping  ground  for  radioactive 
hospital  waste  in  the  1950's  and  1960's. 

The  Committee  to  Bridge  the  Gap  also  used  the  FOIA  to  compile 
a  list  of  ocean  dumping  locations  for  radioactive  waste  three  times 
longer  and  more  detailed  than  the  list  already  assembled  by  the 
Environmental  Protection  Agency. 

EPA's  Office  of  Radiation  Program  then  came  to  this  California 
group  requesting  information  about  these  sites. 

My  written  testimony  contains  many  more  examples  of  the 
FOIA's  contributions  to  the  public  welfare. 

Unfortunately,  it  often  seems  that  the  FOIA  serves  these  impor- 
tant social  goals  in  spite  of,  rather  than  because  of,  this  legislation. 
To  put  it  differently,  NEC's  implementation  of  this  law  diverges  far 
from  its  letter  and  its  intent. 

According  to  NRC  Chairman  Palladino  "Uniformity  of  FOIA 
policy,  consistency  of  implementation  and  timeliness  in  processing 
should  be  the  hallmarks  of  NRC's  FOIA  process."  In  reality  these 
desirable  traits  are  far  from  standard  operating  procedure  at  the 
NRC. 

On  the  contrary,  requestors  are  not  treated  equally,  FOIA  proces- 
sors differ  widely  in  their  treatment  of  requests,  few  requests  are 
responded  to — let  alone  completed — in  a  timely  manner,  and  some 
are  ignored  altogether.  Additionally,  NRC's  FOIA  process  frequent- 
ly ignores  and  even  violates  the  law. 

NRC's  FOIA  policy  is  like  a  game  played  with  unwritten  and  er- 
ratic rules.  The  people  most  penalized  by  these  rules  are  often 
those  with  the  least  recourse  to  justice. 

Many  first  time  users,  particularly  those  located  outside  of  Wash- 
ington, DC,  are  treated  in  a  manner  which  discourages  future  use 
and  fails  to  provide  them  with  the  records  they  have  sought.  These 
FOIA  requesters,  prone  to  accept  NRC's  excuses,  have  little  chance 
of  assistance  from  congressional  staff,  are  unlikely  to  be  aggressive 
and,  more  important,  are  usually  unable  to  take  the  agency  to 
court  to  force  the  release  of  requested  records.  Without  an  implicit, 
and  sometimes  explicit  threat,  FOIA  users  are  at  a  disadvantage. 

As  for  timeliness,  it  is  a  rare  request  to  the  NRC  which  is  com- 
pleted within  the  required  10  days.  The  reasons  for  this  include: 
lack  of  adequate  FOIA  staff,  overwork  of  the  NRC  staff  responsible 
for    filling    the    requests,    disinterest    upon    the    part    of   certain 
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branches  of  the  NRC,  inadequate  staff  to  conduct  releasability  re- 
views, and  what  can  only  be  termed  agency,  as  disincentives  to 
identify  and  release  politically  volatile  documents. 

One  of  the  NRC's  most  disturbing  but  common  means  of  subvert- 
ing FOIA  is  the  destruction  or  removal  of  documents  pertaining  to 
technical  problems,  investigations  of  NRC  or  utility  actions  and 
other  potentially  sensitive  matters.  For  instance. 

In  a  case  regarding  the  Zimmer  nuclear  project,  the  Office  of  In- 
spector and  Auditor  investigated  a  previous  NRC  investigation  into 
charges  by  a  concerned  utility  employee. 

When  the  Government  Accountability  Project,  a  national  organi- 
zation, filed  a  FOIA  request  for  drafts  of  the  01 A  report,  it  became 
clear  that  earlier  versions  of  the  published  report  had  been  heavily 
censored.  The  drafts,  which  staff  personnel  were  told  to  take  home 
or  destroy,  were  released  only  following  a  court  order. 

The  reason  these  drafts  contained  irrefutable  evidence  that  NRC 
knew  as  early  as  1977  that  Zimmer  had  serious  construction  flaws 
which  resulted  in  its  eventual  abandonment. 

On  balance,  however,  despite  abuses  of  the  FOIA  such  as  this, 
NIRS  believes  that  the  Freedom  of  Information  Act  protects  the 
public's  "right  to  know" — an  essential  constitutional  right  within 
our  democracy,  serves  the  public  well,  and  requires  no  further  re- 
strictions on  its  use. 

The  greater  problem  we  see  with  the  FOIA  lies  not  with  the  law 
itself,  but  with  its  implementation  by  agencies  which  all  too  often 
apply  the  law  inconsistently,  delay  their  responses  and  disregard 
both  the  letter  and  intent  of  the  law. 

Even  in  the  face  of  these  problems,  however,  users  agree  that  the 
FOIA  remains  essential  for  their  work.  In  our  own  field  of  nuclear 
safety,  for  example,  without  the  FOIA  it  would  be  nearly  impossi- 
ble for  the  public  to  understand  the  technical  analyses,  judge  the 
accuracy  and  verify  the  conclusions  which  are  made  by  the  Nucle- 
ar Regulatory  Commission  and  the  Department  of  Energy. 

In  closing,  I  would  like  to  thank  you  for  the  opportunity  to  testi- 
fy this  morning,  and  I  would  be  happy  to  answer  any  q  u  3stions. 

[The  prepared  statement  of  Ms.  Bell  follows:] 
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TESTIMONY  BEFORE  THE  HOUSE 
SUBCOMMITTEE  ON  GOVERNMENT  INFORMATION,  JUSTICE 
AND  AGRICULTURE 


BY 


NINA  BELL 
NUCLEAR  SAFETY  ANALYST 

NUCLEAR  INFORMATION  AND  RESOURCE  SERVICE 
June  20,  1984 


618 


My  name  is  Nina  Bell.   I  am  the  Nuclear  Safety  Ana- 
lyst of  the  Nuclear  Information  and  Resource  Service  (NIRS) , 
an  information  clearinghouse  that  assists  the  public  to 
monitor  the  construction  and  operation  of  this  nation's 
nuclear  power  plants.   It  is  a  pleasure  to  testify  before 
you  today  on  the  importance  of  the  Freedom  of  Information 
Act  (FOIA) .   NIRS  relies  heavily  upon  this  valuable  legi- 
slation both  in  conducting  our  own  research,  and  in  assis- 
ting private  citizens  who  are  "interveners"  in  operating 
license  proceedings  before  the  Nuclear  Regulatory  Commission 
(NRC) .   Among  other  things,  NIRS  counsels  such  "interveners" 
on  how  to  use  the  FOIA  to  obtain  documents  from  the  NRC 
(and,  to  a  lesser  extent,  documents  produced  by  the  old 
Atomic  Energy  Commission  and  now  held  by  the  Department  of 
Energy) . 
WHY  THE  FREEDOM  OF  INFORMATION  ACT  IS  ESSENTIAL 

For  several  reasons  it  is  vital  that  Congress  continue 
to  protect  —  and,  indeed,  to  strengthen  —  the  access  to 
information  now  provided  for  under  the  FOIA.   A  citizen's 
"right  to  know"  is  the  cornerstone  of  our  democratic  form  of 
government.   This  right  is  all  the  more  important  when 
government  becomes  involved  in  overseeing  industries  which, 
by  their  very  nature,  present  a  potential  hazard  to  the 
public  health,  wellbeing  and  safety.   Information  regarding 
such  enterprises  is  often  inaccessible  to  the  public,  in 
part  because  regulated  industries  often  fail  to  report  mat- 
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ters  of  public  concern  to  the  appropriate  regulatory  agency. 
But  equally  unfortunate  is  the  fact  that  regulatory  agencies 
themselves,  while  funded  by  tax  dollars  and  legally  bound  to 
enforce  the  laws,  do  not  always  place  the  public  interest 
before  that  of  the  industries  they  regulate. 

In  such  cases  —  and  conunerical  nuclear  power  is  one 
very  important  such  case  —  the  FOIA  is  the  only  means 
through  which  the  affected  public  can  gain  access  to  the 
same  information  available  to  the  industry  and  its  duly- 
appointed  regulators.   The  benefits  to  the  American  public 
include  substantial  improvements  in  public  health,  govern- 
ment oversight,  and  fair  adjudication.  With  your  permis- 
sion, I'd  like  to  document  this  statement  with  concrete 
examples  in  the  field  of  nuclear  safety, 

THE  ROLE  OF  THE  FOIA  IN  LEGAL  INTERVENTION  BEFORE  THE  NRC 

The  FOIA  is  used  on  a  regular  basis  by  many  of  those 
now  intervening  as  formal  parties  before  the  Nuclear  Regula- 
tory Commission  in  licensing  proceedings  for  specific  nu- 
clear plants.   Such  public  participation  enhances  the  adjudi- 
catory process,  particularly  in  light  of  the  perforce 
limited  nature  of  NRC's  own  inspection  program.   Due  to 
contraints  of  time,  money  and  personnel,  the  NRC  can  monitor 
less  than  one  percent  of  a  plant's  construction  and  design. 
Moreover,  most  of  this  is  review  of  the  licensee's  documents 
rather  than  inspection  of  the  actual  facilities  themselves. 
In  part  because  discovery  against  the  NRC  Staff  is  limited 


40-194  0-85-40 


620 


in  NRC  proceedings,  interveners  must  rely  on  the  FOIA  to 
understand  the  case  being  made  by  the  utility  and  supported 
by  the  government.   Under  such  circumstances  the  FOIA  helps 
to  redress  some  of  the  inequities  of  a  system  which  pits 
indigent  interveners  against  the  federal  government  and 
large  utilities,  with  their  expensive  legal  teams. 

To  be  sure,  many  of  the  NRC's  analyses  are  made  public 
on  a  regular  basis,  and  NRC  also  maintains  local  public 
document  rooms  (of  varying  quality)  near  each  facility.   The 
agency  cannot,  however,  release  every  scrap  of  paper  that  is 
produced  by  its  staff.  The  FOIA  allows  documents  to  be 
released  in  a  selective  and  therefore  more  practical 
fashion. 

The  FOIA  also  enables  interveners  to  obtain  at  least 
some  of  the  basic  technical  information  available  to  the  NRC 
Staff.   For  example,  plant  "systems  manuals"  hitherto  un- 
available were  recently  released  through  the  FOIA.   These 
manuals,  whose  sole  purpose  is  to  explain  the  complex 
workings  of  a  nuclear  reactor,  should  have  been  routinely 
available  to  all  interveners.   New,  thanks  to  the  FOIA,  they 
are. 

When  it  comes  to  uncovering  essential  and  otherwise 

unobtainable  plant-specific  information  for  use  in  licensing 

proceedings  the  FOIA  has  demonstrated  its  importance  time 

and  time  again.   To  cite  a  few  examples; 

•  At  the  Waterford  plant  (XifiUifilAAA)  t    intervener  Gary 
Groesch,  representing  Save  Our  Wetlands,  received  documents 
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through  the  FOIA  showing  that  cracking  of  the  concrete  foun- 
dation, previously  thought  to  have  been  restricted  to  a  1977 
time-frame,  actually  occurred  with  regularity  between  1977 
and  1983.   Other  FOIA-released  materials  have  allowed 
Groesch  to  assess  the  effectiveness  of  NRC's  investigations 
and  determine  if  further  attention  is  required  on  his  part. 

•  At  the  Diablo  Canvon  plant  f California^ ,  old  AEC  meeting 
minutes  received  through  the  FOIA  by  the  intervenors  Mothers 
for  Peace,  reflected  an  affirmative  decision  by  Pacific  Gas 
&  Electric  not  to  conduct  certain  seismic  trenching  ana- 
lyses, for  fear  that  something  might  arise  to  compromise  the 
utility's  position  in  the  proceeding.   This  document  has 
effectively  proven  to  California  ratepayers  that  delays  in 
the  hearings  process  due  to  the  seismic  issue  stem  directly 
from  PG&E's  management  decisions,  rather  than  from  failures 
of  the  adjudicatory  process. 

•  At  the  Perrv  plant  fOhio^ ,  intervener  Susan  Hiatt 
received  documents  through  FOIA  in  1983  regarding  allega- 
tions and  investigations  which  the  NRC  had  failed  to  pursue. 
Other  information  provided  illuminated  the  publically- 
available  inspection  reports,  causing  the  agency's  Licensing 
Board  to  reopen  the  record.   Ms.  Hiatt  has  also  taken  the 
NRC  to  court,  because  a  memorandum  released  through  the  FOIA 
indicates  that  NRC  attorneys  censored  the  technical 
responses  of  NRC  Staff  to  her  discovery  requests.   The 
Atomic  Safety  and  Licensing  Board  (ASLB)  in  this  case  stated 
that  the  documents  produced  through  FOIA  were  able  to  shed 
light  on  what  were  otherwise  exceedingly  cryptic  inspection 
reports  upon  which  they  were  expected  to  base  a  licensing 
decision. 

•  An  FOIA  request  done  by  the  Palmetto  Alliance  regarding 
the  Catawba  plant  fSoath  Carolina)  yielded  analyses  of  an 
emergency  response  drill.  The  intervenors  were  therefore 
able  to  question  the  adequacy  of  the  required  brochure  which 
Instructs  people  on  what  to  do  in  the  case  of  an  accident. 

•  In  a  1982  proceeding  involving  the  Skaqit/Hanford  con- 
struction permit  fWaahinqton)  —  the  most  recent  permit 
application  for  construction  made  to  the  NRC  —  an  FOIA 
request  I  filed  on  behalf  of  the  Coalition  for  Safe  Power 
revealed  that  the  NRC  Staff  and  the  utility  had  secretly 
agreed  to  expedite  this  application.   The  alleged  need  for 
an  expedited  proceeding,  according  to  the  documents,  was  an 
overwhelming  need  for  power  in  the  region.   This  was  at  a 
time  when  the  demand  for  power  was  so  low  that  construction 
on  3  of  5  partially-completed  nuclear  plants  of  the  Washing- 
ton Public  Power  Supply  System  (WPPSS)  had  just  been  termi- 
nated, and  an  outstanding  order  for  two  other  units  had  just 
been  cancelled.   In  other  words,  the  utility's  request  for 
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an  expedited  hearing  was  based  on  an  utter  falsehood  and 
yet,  unbeknownst  to  the  Licensing  Board,  the  staff  had 
agreed  to  it.   Thanks  to  the  documents  released  through 
FOIA,  the  Coalition  was  able  to  argue  against  this  waste  of 
taxpayers'   and  ratepayers'  money.   A  year  later  the  entire 
proceeding  was  terminated. 

FOIA  HELPS  PROTECT  POBLIC  HEALTH 

One  of  the  FOIA's  most  important  uses,  in  the  past  and 
even  more  in  the  future,  is  to  help  protect  public  health 
and  safety.   The  need  for  the  FOIA  is  especially  great  in 
cases  where  other  information  channels  have  been  inad- 
vertently or  deliberately  blocked.   For  example: 

•  A  few  years  ago  the  city  of  Los  Angeles  planned  to 
lease  some  land  affiliated  with  a  Veterans  Administration 
hospital,  for  use  as  a  public  park.   The  city  had  no  infor- 
mation on  its  previous  uses.   The  Committee  to  Bridge  the 
Gap  (CBG)  filed  a  request  under  FOIA  in  1979  and  again  in 
1982.  While  8  years'  worth  of  records  had  apparently  been 
lost  or  destroyed,  enough  documentation  was  made  available 
to  determine  that  the  VA  had  used  the  site  as  a  dumping 
ground  for  radioactive  hospital  waste  (and  possibly  other 
nuclear  materials)  in  the  1950s  and  60s.   Although  the  site 
had  been  subjected  to  extensive  testing,  only  the  documents 
obtained  under  FOIA  provided  information  about  the  history 
of  the  site. 

Undoubtedly,  similar  examples  of  toxic  waste  dumps 

(legal  and  illegal,  radioactive  or  "merely"  toxic)  can  be 

found  throughout  this  country  today.   Because  the  dumping 

grounds  of  one  generation  often  become  the  playgrounds  and 

parks  of  another,  the  FOIA  may  be  able  to  avert  future  Love 

Canals  and  Times  Beaches. 

•  In  another  instance,  the  Committee  to  Bridge  the  Gap 
(CBG)  used  the  FOIA  to  obtain  information  regarding  the 
suspected  meltdown  of  a  non-power  reactor  outside  Los  Ange- 
les twenty  years  earlier.  Atomic  Energy  Commission  docu- 
ments released  through  the  FOIA  from  the  Department  of 
Energy  revealed  that  such  an  accident  had  indeed  occurred. 
Subsequent  investigations  showed  that  this  accident  may  have 
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been  the  cause  of  a  childhood  leukemia  cluster  found  in  the 
vicinity.  The  release  of  the  information  stimulated  investi- 
gations by  the  California  health  department,  and  a  decision 
by  the  city  to  independently  monitor  the  facility.  Had  the 
information  been  available  when  the  accident  occurred,  per- 
haps proper  measures  90uld  have  been  taken  to  relocate  or 
otherwise  prevent  contamination  of  local  residents. 

POTA  ASSISTS  IN  GOVERNMENT  OVERSIGHT 

Use  of  the  FOIA  by  private  citizens  also  improves  the 

government's  ability  to  oversee  the  industries  it  regulates. 

For  example: 

•  The  Committee  to  Bridge  the  Gap  (CBG)  has  often  relied  on 
the  FOIA  in  researching  the  possible  effects  of  ocean  dis- 
posal of  radioactive  waste  materials.   Using  the  FOIA,  CBG 
compiled  a  list  of  disposal  locations  three  times  longer  and 
more  detailed  than  the  list  already  assembled  by  the  Environ- 
mental Protection  Agency  (EPA).   EPA's  Office  of  Radiation 
Programs  then  came  to  CBG  requesting  information  about  these 
sites  —  their  location,  amounts  of  radwaste  deposited  and 
photographs. 

•  Additional  information  gathered  by  CBG  through  the  FOIA 
on  the  disposal  of  the  reactor  and  components  of  a  nuclear 
submarine,  the  Sea  Wolf,  off  the  coast  of  New  Jersey  in  the 
late  1950s  was  instrumental  in  critiquing  EPA's  draft  Envi- 
ronmental Impact  Statement  on  ocean  dumping.   EPA's  proposal 
involved  both  barrels  of  radwaste  and  nuclear  submarines. 
Use  of  the  FOIA  by  CBG  and  ABC  News'  20/20  magazine  led  to 
the  discovery  that  nuclear  materials  deposited  in  the  ocean 
enter  the  food  chain,  and  that  radwaste  concentrates  in  the 
edible  portions  of  edible  fish.   EPA  had  not  released  these 
findings  to  the  public  and  the  scientific  community.  This 
information  led  local  governments  in  California  to  protest 
ocean  dumping;  convinced  Congress  to  actually  halt  ocean 
dumping;  and  encouraged  the  London  Dumping  Convention,  an 
international  body,  to  oppose  ocean  dumping.   Now,  for  the 
first  time  in  30  years,  no  new  dumping  has  taken  place.   The 
FOIA  was  essential  to  developing  the  information  base  for 
these  positive  actions. 

•  Last  week,  after  four  years  of  protracted  hearings  on  an 
application  to  relicense  the  research  reactor  at  the  Univer- 
sity of  California  at  Los  Angeles,  the  University  withdrew 
its  request.   The  FOIA  has  played  a  crucial  role  in  the 
public  debate  over  the  operation  of  this  reactor,  in  particu- 
lar its  vulnerability  to  theft  and  sabotage.   For  these 
proceedings  two  members  of  the  NRC  Staff  produced  affida- 


624 


vits:  the  first,  by  Donald  Carleson,  stated  that  there  were 
no  explicit  regulations  requiring  non-power  reactors  to  be 
protected  against  sabotage.   The  second,  by  John  Miller, 
stated  that  he  had  verified  that  the  fuel  at  the  UCLA  reac- 
tor was  over  the  100  rem  per  hour  level  and  therefore  could 
be  considered  self-protecting  against  theft.   (While  these 
non-power  reactors  use  relatively  small  amounts  of  nuclear 
fuel,  that  which  is  used  is  weapons-grade  and  thus  requires 
a  high  level  of  security.) 

In  February,  1983,  materials  produced  under  FOIA  by  the 
Committee  to  Bridge  the  Gap  were  provided  to  the  Licensing 
Board  of  this  case.  One  document  showed  that  two  years 
before  submitting  his  affidavit,  Mr.  Carleson  had  told  a 
group  of  research  reactor  licensees  that  a  certain  regula- 
tion (10  CFR  73.40)  did  require  protection  against  sabotage. 
Another  document  obtained  through  the  FOIA  included  a  state- 
ment by  the  other  affiant,  Mr.  Miller,  that  the  DCLA  fuel 
could  not  possibly  meet  the  exemption  requirements  of  100 
rem  per  hour. 

In  December  of  1983,  the  Licensing  Board  referred  the 
matter  to  NRC's  Office  of  Inspector  and  Auditor  (OIA)  be- 
cause of  what  it  termed  to  be  "apparent  misrepresentations." 
In  February  of  this  year  the  Licensing  Board  stopped  the 
hearings  in  disgust  with  the  Staff  and  the  licensee,  and 
referred  the  matter  of  possible  material  false  statements  to 
OIA. 

EXISTING  PROBLEMS  WITH  THE  IMPLEMENTATION  OF  FOIA 

Unfortunately,  it  often  seems  that  the  FOIA  serves 

important  social  goals  in  spite  of,  rather  than  because  of, 

agency  implementation  of  this  legislation.   Therefore,  let 

me  now  turn  to  some  common  problems  encountered  in  gaining 

access  to  records  held  by  the  NRC.  All  too  often  NRC's 

implementation  of  this  law  diverges  far  from  its  spirit, 

letter  and  intent. 

The  contrast  can  be  illustrated  by  a  recent  memorandum 

from  NRC  Chairman  Nunzio  Palladino  to  all  NRC  employees 

regarding  the  use  of  the  FOIA.   (Yellow  Announcement  No.  12, 

Feb.  8,  1984,  "Obligations  Dnder  the  Freedom  of  Information 
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Act  (FOIA) ")   This  memo  briefly  outlined  his  perception  of 
what  constitutes  an  "agency  record"  under  the  FOIA,  what 
rules  govern  the  removal  and  destruction  of  documents,  and 
refers  to  a  staff  study  not  yet  available  to  the  public. 
This  study,  according  to  Mr.  Palladino,  concludes  that 
"NRC's  FOIA  process  is  generally  adequate  to  accomplish  its 
important  task."   He  goes  on  to  state  that:  "Dniformity  of 
FOIA  policy,  consistency  of  implimentation,  and  timeliness 
in  processing  should  be  the  hallmarks  of  NRC's  FOIA  pro- 
cess. " 

Unfortunately  these  desirable  traits  are  far  from  stan- 
dard operating  procedure  at  this  agency.  On  the  contrary, 
requestors  are  not  treated  equally,  FOIA  processors  differ 
widely  in  their  treatment  of  requests,  few  requests  are 
responded  to  (let  alone  completed)  in  a  timely  manner,  and 
some  are  ignored  altogether.  Additionally,  NRC's  FOIA  pro- 
cess frequently  ignores  and  even  violates  the  law.   Mr, 
Palladino 's  wishes  to  the  contrary  notwithstanding,  agency 
practice  reflects  a  preference  for  closed  rather  than  open 
government.   The  evidence  speaks  for  itself, 
UNIFORMITY  OF  FOIA  POLICY  AHD  COMPLETENESS  OF  RESPONSES 

Relatively  few  individuals,  organizations  and  corpo- 
rations utilize  NRC's  FOIA  process  —  and  for  good  reason. 
It  is  more  than  simple  ignorance  of  the  process  which  pre- 
vents many  people  from  using  FOIA  when  they  really  need  it. 
NRC's  FOIA  policy  is  like  a  game  played  with  unwritten  and 
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erratic  rules.  The  people  most  penalized  by  these  rules  are 
often  those  with  the  least  recourse  to  justice.   Many  first 
time  users,  particularly  those  located  outside  of  VZashington 
D.C.,  are  treated  in  a  manner  which  discourages  future  use 
and  fails  to  provide  them  with  the  records  they  have  sought. 
When  their  requests  go  completely  unanswered,  as  they  often 
do,  they  usually  assume  this  is  standard,  if  not  proper, 
operating  procedure.  When  told  no  records  have  been  found 
pursuant  to  their  requests  or  that  they  have  requested  docu- 
ments which  cannot  possibly  be  found  —  for  example  because 
they  do  not  show  up  on  the  computer  —  they  may  drop  the 
request.   Only  a  few  determined  interveners  and  the  Washing- 
ton staff  of  national  organizations,  realize  that  getting 
documents  under  FOIA  hinges  on  knowing  these  unwritten  rules 
and  second  guessing  the  agency's  negative  responses.   For 
example: 

•  I  once  requested  an  industry  document  which  had  been 
formally  cited  by  the  NRC.  After  being  told  that  the  NRC 
had  only  examined  but  had  not  retained  this  document.  I 
hinted  that  I  knew  a  copy  had  been  retained.  Armed  with 
that  "knowledge"  the  FOIA  processor  repeated  her  request  for 
the  document.  Only  hours  later,  I  was  informed  that  the 
elusive  document  had  been  located. 

•  Completeness  of  response  is  sometimes  gained  only  by 
accident.   For  example,  Joanne  Doroshow,  an  attorney  repre- 
senting TMI  Alert,  told  me  of  an  FOIA  request  regarding  the 
controversial  repairs  to  the  undamaged  Three  Mile  Island 
nuclear  plant  (Pennaylvania^ .  When  she  appealed  the  with- 
holding of  certain  documents,  NRC  attorneys  discovered  that 
the  response  she  had  received  was  wholly  inadequate.   Nume- 
rous records  were  provided  subsequently  which  would  never 
have  been  discovered  had  she  not  appealed  the  case. 

•  Another  example  stems  from  a  series  of  requests  began  in 
late  1982  by  Charles  Barnes,  a  journalism  student  at  the 
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University  of  Kansas,  on  Kerr  McGee's  nuclear  facilities 
(best-known  for  the  activities  of  union  organizer,  Karen 
Silkwood) .  Despite  many  obstacles,  Mr.  Barnes  has  managed  to 
uncover  a  wide  range  of  information  not  previously  made 
public  regarding  Kerr  McGee's  facilities  in  Oklahoma.   These 
include  documents  on  numerous  nuclear  accidents,  and  highly 
questionable  disposal  practices  in  use  by  the  company.   Mr. 
Barnes  was  told  his  request  would  not  be  processed  because 
he  had  not  identified  the  docket  of  the  facility  in  which  he 
was  interested,  and  because  the  documents  were  too  old  to  be 
accessed  on  the  computer, 

Mr.  Barnes  had  been  unable  to  discern  the  docket  be- 
cause the  facilities  had  changed  ownership;  in  fact,  one  of 
the  specific  items  in  his  FOIA  request  was  to  discover  who 
actually  held  the  licenses  for  the  facilities.   Subsequent, 
more  specific,  requests  yielded  little  in  the  way  of  re- 
sults.  He  was  told  repeatedly  that  NRC  was  disinterested  in 
spending  the  required  search  time  looking  for  these  records. 
Last  October  he  happened  to  read  an  NRC  publication  listing 
the  documents  which  have  been  made  public.  Much  to  his 
suprise  Mr.  Barnes  found  that  NRC  had  provided  another  re- 
questor with  two  of  the  documents  which  he  himself  had  speci- 
fically requested  to  no  avail. 

At  the  Department  of  Energy,  Mr.  Barnes  fared  even 
worse  than  at  NRC.   Following  the  denial  of  his  request  for 
a  fee  waiver  he  was  informed  that  the  search  would  cost  him 
between  $500  and  $10,000.   Although  the  waiver  was  not 
granted,  the  Director  of  the  Office  of  Hearings  and  Appeals 
concluded  thpat  the  cost  estimate  he  had  been  given  was  so 
vague  as  to  have  presented  an  "effective  obstacle  to  dis- 
closure of  information. . .thus  hindering  the  objectives  of 
the  FOIA".  DOE  still  refuses  to  give  Mr,  Barnes  a  more 
reasonable  fee  estimate. 

This  unresponsiveness  by  the  FOIA  Office  and  the  NRC 
Staff  is  especially  disgraceful  because  it  deliberately 
exploits  the  naive  expectations  of  ordinary  Americans,  parti- 
cularly from  small  towns.   These  FOIA  requestors,  prone  to 
accept  NRC's  excuses,  have  little  chance  of  assistance  from 
Congressional  staff,  are  unlikely  to  be  aggressive,  and  most 
important,  are  unlikely  to  take  the  agency  to  court  to  force 
the  release  of  requested  records.   The  point  is  that  without 
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an  implicit,  and  sometimes  explicit,  threat  FOIA  users  are 
at  a  disadvantage.   Lynne  Bernabi  of  the  Government  Accounta- 
bility Project  readily  admits  that  with  two  FOIA  suits  under 
gap's  belt,  the  explicit  threat  of  "well,  perhaps  we'll  have 
to  see  you  in  court"  gains  them  the  timely  and  complete 
responses  to  which  they  are  entitled  by  law. 
TIMELINESS  OF  FOIA  RESPONSES 

One  concern  raised  by  the  Chairman's  memo  is  that  of 
timeliness.   His  statement  that  "NRC's  FOIA  process  is 
generally  adequate"  is  patently  false.   It  cannot  con- 
ceivably be  considered  adequate  when  the  vast  majority  of 
responses  are  not  responded  to  within  the  ten-day  period  or 
even  the  twenty-day  "maximum"  established  in  NRC's  regula- 
tions.  This  maximum  period  is  intended  for  "unusual  circum- 
stances", and  only  in  "exceptional  circumstances"  is  the 
maximum  to  be  exceeded.   However,  it  is  a  rare  request  to 
the  NRC  which  is  completed  within  these  ten,  or  even  twenty, 
days.   The  reasons  for  this  include:  lack  of  adequate  FOIA 
Staff,  overwork  of  NRC  Staff  responsible  for  filling  the 
requests,  disinterest  upon  the  part  of  certain  branches  of 
the  NRC,  inadequate  staff  to  conduct  releasibilty  reviews, 
and  what  can  only  be  termed  agency  disincentives  to  identify 
and  release  politically  volatile  documents.   To  take  one 
particularly  telling  example: 

•   On  March  23,  1984  I  requested  all  documents  related  to  a 
March  20  memorandum  titled  "Licensing  Delays"  that  the  Chair- 
man wrote  to  his  fellow  commissioners.   This  memo  consti- 
tuted the  one  public  document  revealing  Mr.  Palladino's 
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plans  to  expedite  the  licensing  of  nine  controversial  and 
tardy  reactors,  including  New  York's  Shoreham  plant. 
According  to  the  substantial  materials  already  provided  to 
Congress,  Mr.  Palladino's  involvement  in  the  Shoreham  case 
is  so  questionable  that  he  may  well  have  to  recuse  himself 
from  that  proceeding.  It  is  still  unclear  how  much  pre- 
judging has  occurred  for  the  other  eight  plants  targeted  in 
the  memo.  Only  time,  and  hopefully  the  response  to  my  re- 
quest, will  show. 

The  documents  I  requested  are  so  recent  that  they 
should  require  the  most  minimal  search  efforts.  Neverthe- 
less, after  two  and  a  half  months  I  have  received  only  two 
partial  responses.   The  first  identifies  a  three  page  docu- 
ment, two  pages  of  which  are  being  withheld.   The  second 
(received  just  last  week)  identifies  four  more  documents, 
which  are  also  being  withheld. 

The  FOIA  processor  assures  me  she  is  doing  her  best  to 
complete  this  request;  I  can  only  conclude  that  responsi- 
bility for  stalling  lies  with  the  NRC  Staff  asked  to  provide 
the  materials  to  the  FOIA  office. 

Thus,  despite  the  provisions  of  the  FOIA,  the  Commis- 
sion has  managed  to  withhold  potentially  dangerous  material 
regarding  its  compromising  and  possibly  even  illegal  inter- 
vention in  the  adjudicatory  proceedings  at  many  controver- 
sial nuclear  plants. 

NRC'S  ABPSE  Of   E2tEHPTIPN  NO.  5  (AGENCY  MEMORANDA) 

FOIA  users  who  have  been  requesting  NRC  documents  over 
the  years  unanimously  agree  that  the  agency's  restrictions 
on  releasibility  have  increased.  Most  of  NRC's  denials  are 
based  on  Exemption  5,  which  restricts  the  release  of  inter- 
nal agency  memoranda..  In  most  cases  this  exemption  is 
applied  through  a  simple  claim  that  the  documents  are  "pre- 
decisional  in  nature"  and,  occasionally,  that  the  documents 
contain  "advice,  opinions  and  recommendations  of  the  staff." 
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The  form  of  these  denials  appears  to  violate  the  stan- 
dards which  have  been  applied  by  the  Court.   In  Mead  Data 
Central.  Inc.  v.  U.S.  Department  of  the  Air  Force.  566  F  2d. 
242,  251  (D.  C.  Cir.  1977)  the  court  held  that  the  agency's 
burden  cannot  be  met  by  a  "sweeping  and  conclusive  citation 
of  ah  exemption."   It  also  required  an  agency  to  provide 
detailed  justification,  "specifically  identifying  the  rea- 
sons why  a  particular  exemption  is  relevant  and  correlating 
those  claims  with  the  particular  part  of  the  withheld  docu- 
ment to  which  they  apply."  The  NRC  does  not  do  this  —  very 
possibly  because  the  agency  knows  that  most  requestors  can- 
not or  will  not  take  it  to  court. 

DESTRDCTION  AND  REMOVAL  OF  DOCDMENTS 

One  of  the  NRC's  most  disturbing  but  common  means  of 
subverting  the  FOIA  is  the  destruction  or  removal  of  docu- 
ments.  Chairman  Palladino's  memo  reminds  NRC  employees  that 
under  the  law  documents  must  bot  be  removed,  altered  or 
destroyed  after  they  have  been  requested  under  FOIA.   In  the 
same  memo,  however,  he  also  acknowledges  that  "documents, 
including  drafts,  background  materials,  [and]  notes... may  be 
retained  or  destroyed..."   For  whatever  reasons,  the  reality 
is  that  many  important  NRC  records  are  routinely  destroyed 
or  otherwise  removed  from  the  public's  reach.   These  mate- 
rials pertain  to  technical  problems,  investigations  of  NRC 
or  utility  actions,  and  other  potentially  sensitive  matters. 
Let  me  cite  some  illustrative  examples: 
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•  In  a  case  regarding  the  ZJimffigf  nuclear  project  (Ohio)  , 
the  Office  of  Inspector  and  Auditor  (OIA)  investigated  an 
earlier  NRC  investigation  into  charges  by  a  whistleblower , 
Thomas  Applegate,  who  had  been  employed  by  the  utility.   The 
final  OIA  report  vindicated  Mr.  Applegate  and  was  released 
to  the  public.   However,  when  the  Government  Accountability 
Project  (GAP  -  a  national  organization  that  works  with 
whistleblowers)  filed  an  FOIA  request  for  drafts  of  the  OIA 
report,  it  became  clear  that  the  published  report  was  only 
the  tip  of  the  iceberg  and  that  earlier  versions  had  been 
censored.   The  reason:  these  drafts  contained  irrefutable 
evidence  that  NRC  knew  as  early  as  1977  that  Zimmer  had 
serious  construction  flaws. 

What  also  emerged  thanks  to  an  FOIA  suit  filed  by  GAP 
and  an  investigation  initiated  by  Congresman  Udall,  is  that 
following  GAP's  original  FOIA  request,  OIA  staffers  were 
instructed  to  take  these  drafts  home.   In  July  1983,  a  fede- 
ral district  judge  ordered  the  documents  released  stating 
that  he  was  shocked  at  the  procedures  apparently  in  place  at 
OIA  to  evade  the  strictures  of  the  law.   NRC's  attempt  to 
cover-up  its  own  complicity  in  the  Zimmer  failure  caused  it 
to  violate  the  FOIA.  GAP's  additional  concern  is  that  in 
the  agency's  desperation  to  cover  its  tracks,  it  may  be 
destroying  evidence  which  will  be  crucial  to  potential 
criminal  prosecutions.   It  is  unclear  what  can  be  done  to 
strengthen  the  FOIA,  when  the  NRC  acts  already  as  if  it  is 
above  the  law. 

•  Dtafts  of  technical  documents,  including  draft  Safety 
Evaluation  Reports  (SER) ,  are  also  often  removed  or  de- 
stroyed. The  SER  is  a  basic  document  (similar  to  an  EIS) 
published  to  support  the  issuance  of  a  construction  permit 
or  operating  license.  While  intended  to  present  the  results 
of  the  NRC's  technical  review,  in  its  published  form  it 
provides  little  substantive  information  on  the  review  pro- 
cess or  the  questions  resolved  —  in  essence  resembling  a 
checklist  written  in  prose.  The  actual  review  done  by  the 
technical  staff  is  contained  in  the  draft  SER  inputs  — 
among  those  documents  NRC  is  free  to  destroy.   NRC's  final 
sanitized  versions  shed  precious  little  light  on  the  ade- 
quacy of  the  safety  reviews  on  nuclear  plants. 

•  In  late  1982,  the  discovery  of  cracks  in  the  pipes  of  a 
boiling  water  reactor  (BWR)  highlighted  a  problem  which  now 
plagues  most  of  the  30  BWRs  in  this  country.   BWR  pipe 
cracks,  caused  primarily  by  intergranular  stress  corrosion 
cracking  (IGSCC),  seemed  to  come  as  a  suprise  to  the  nuclear 
industry  and  the  NRC.   In  fact,  however,  IGSCC  was  already  a 
well-known  metallurgical  phenomenon.   This  problem  had  been 
predicted  to  occur  in  both  types  of  stainless  steel  piping 
that  General  Electric  had  used  in  its  BWRs,  and  that  the  NRC 
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had  then  approved.   Only  the  FOIA  can  reveal  the  extent  of 
this  early  knowledge,  which  in  turn  will  probably  determine 
whether  or  not  ratepayers  will  have  to  pick  up  the  tab  for 
remedying  IGSCC. 

Consequently,  I  myself  filed  several  FOIA  requests  to 
learn  whether  particular  utilities.  General  Electric  and/or 
the  NRC  had,  in  fact,  privately  anticipated  the  economic 
implications  of  IGSCC.   The  NRC's  response  reveals  several 
important  things  about  the  documentation  of  the  BWR  pipe 
crack  problem.   First,  the  NRC  provided  me  with  eight  car- 
tons of  unique  and  useful  documents  on  this  subject,  origi- 
nally requested  in  1978  by  David  Comey  just  before  his 
death.   The  materials  in  these  boxes  constitute  the  NRC's 
only  existing  documentation  on  IGSCC  used  or  produced  be- 
tween 1975  and  1978.   Second,  NRC's  current  files  on  BWR 
pipe  cracking  date  from  exactly  the  time  IGSCC  most  recently 
began  to  appear,  although  NRC  had  known  about  the  problem 
and  had  considered  possible  solutions  to  it  since  the 
agency's  inception.   Finally,  NRC  claimed  to  have  no  records 
on  IGSCC  (except  for  a  few  published  documents)  between  the 
date  of  Comey's  FOIA  and  late  1982. 

In  a  series  of  conference  calls,  visits  and  letters 
with  the  NRC  Staff,  I  realized  that  all  documents  which 
might  have  shown  a  continuing  interest  in  this  problem  on 
the  part  of  the  NRC,  the  nuclear  industry  and  independent 
scientists  who  correspond  with  the  NRC,  had  been  destroyed, 
taken  home  or  otherwise  removed.   Had  it  not  been  for  Mr. 
Comey's  FOIA  request,  the  NRC  would  have  not  retained  a 
single  (traceable)  document  on  IGSCC,  its  causes,  solutions 
and  safety  implications.   Thus,  it  appears  that  the  agency 
has  been  at  least  partially  successful  in  covering  the 
tracks  of  its  irresponsibility.   However,  due  to  the  Comey 
file  and  other  scientific  research,  David  Schlissel,  under 
contract  to  the  New  York  Consumer  Protection  Board,  has  been 
able  to  prove  that  failure  to  plan  and  protect  against  IGSCC 
is  attributable  to  utility  management  decisions,  rather  than 
to  scientific  ignorance.   Mr.  Schlissel 's  FOIA-based  testi- 
mony on  outages  caused  by  IGSCC  at  the  Nine  Mile  Point  (New 
York)  and  Vermont  Yankee  (Vermont)  power  stations  may 
protect  consumers  from  having  to  bear  these  costs. 

COHCLPSIQR 

In  sum,  the  Nuclear  Information  and  Resource  Service 
believes  that  the  Freedom  of  Information  Act  protects  the 
public's  "right  to  know,"  an  essential  constitutional  right 
within  our  democracy,  serves  the  public  well,  and  requires 
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no  further  restrictions  on  its  use.   The  greatest  problem  we 
see  with  the  FOIA  is  not  the  law  itself,  but  with  its  imple- 
mentation by  agencies  which  all  too  often  apply  the  law 
inconsistently,  delay  their  responses,  and  disregard  the 
letter  and  spirit  of  the  law.   Even  in  the  face  of  these 
problems,  however,  users  agree  that  the  FOIA  is  an  indispen- 
sable tool  for  their  work.   In  our  own  field  of  nuclear 
safety,  for  example,  without  the  FOIA  it  would  be  nearly 
impossible  for  the  public  to  understand  the  technical  ana- 
lyses, judge  the  accuracy,  and  verify  the  conclusions  made 
by  the  Nuclear  Regulatory  Commission  and  the  Department  of 
Energy,   In  short,  it  is  hard  to  imagine  life  without  it. 

Mr.  Kleczka.  Thank  you  very  much. 
Now,  Mr.  Robert  Alvarez. 

STATEMENT  OF  ROBERT  ALVAREZ,  DIRECTOR,  NUCLEAR  POWER 
AND  WEAPONS  PROJECT,  ENVIRONMENTAL  POLICY  INSTITUTE 

Mr.  Alvarez.  Thank  you. 

Since  my  two  colleagues  have  covered  I  think  several  areas 
which  I  was  planning  to  address,  I  will  just  briefly  summarize  some 
points  which  have  not  been  mentioned. 

Mr.  Chairman,  I  am  Robert  Alvarez,  director  of  the  nuclear 
power  and  weapons  project  of  the  Environmental  Policy  Institute. 
EPI  is  a  public  interest,  nonprofit,  research  education  and  lobby 
organization  involved  in  natural  resources,  public  health,  agricul- 
ture, energy  and  national  security  issues. 

Since  its  enactment,  the  Freedom  of  Information  Act  has  been 
vital  to  the  environmental  community.  It  has  encouraged  citizens 
to  better  understand  and  become  involved  in  the  formulating  of  na- 
tional policies  affecting  the  environment.  The  law  has  been  an  in- 
valuable tool  for  independent  research  on  an  array  of  issues  which 
I  have  outlined  in  my  testimony. 

But  I  think  the  one  issue  I  would  like  to  address  here  is  the  cur- 
rent efforts,  particularly  by  the  Energy  Department,  which  we 
have  a  great  deal  of  involvement  with,  to  restrict  Freedom  of  Infor- 
mation requested  unclassified  under  the  Freedom  of  Information 
Act. 

In  early  1983,  the  DOE  proposed  new  rules  restricting  unclassi- 
fied information  requested  under  the  FOIA  ostensibly  to  hide  possi- 
ble sabotage  efforts  involving  DOE  nuclear  weapons  facilities. 
Under  this  rationale,  DOE  has  proposed  an  extremely  broad  rule  to 
give  itself  sweeping  powers  to  withhold  a  whole  new  category  of  in- 
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formation:  Unclassified  Controlled  Nuclear  Information  [UCNI]. 
DOE  can  already  withhold  information  in  three  other  ways:  classi- 
fication as  national  security,  restricted  data,  and  allowable  FOIA 
exemptions. 

Under  the  UCNI  rule,  DOE  can  withhold  information  that  has 
been  indispensable  in  many  legal  and  regulatory  forums,  as  well  as 
public  debate  on  the  health  and  environmental  effects  of  nuclear 
weapons  production.  DOE  could  also  withhold  information  crucial 
to  proliferation  concerns. 

The  proposed  rule  could  make  unwitting  criminals  out  of  citizens 
and  even  librarians.  The  rule  says  that  "any  person"  who  violates 
DOE  regulations  "with  respect  to  the  unauthorized  dissemination 
of  UCNI  shall  be  subject  to  civil  penalty  *  *  *  not  exceeding 
$100,000,"  and  may  be  subject  to  criminal  penalties  up  to  20  years 
in  prison. 

In  other  words,  a  librarian  may  possess  information  which  has 
been  retroactively  designated  UCNI  and  unwittingly  provide  this 
information  to  a  member  of  the  public  and  thus  be  subject  to  possi- 
ble criminal  prosecution. 

By  giving  the  DOE  the  broadest  possible  discretion  to  withhold 
information.  States  affected  by  the  passage  of  the  Nuclear  Waste 
Policy  Act  of  1982,  can  be  denied  crucial  data  by  which  to  assess 
the  impact  of  nuclear  waste  policies  on  them.  Workers  inside  DOE 
nuclear  facilities,  wishing  to  obtain  information  vital  to  their 
health  and  safety  can  be  thwarted  under  this  rule. 

Moreover,  past  and  current  abuses  involving  DOE  nuclear  facili- 
ties can  be  withheld  from  public  access.  For  example,  DOE  is  con- 
sidered to  be  one  of  the  biggest  violaters  of  Federal  toxic  waste 
laws.  Under  the  UCNI  rule,  States  and  citizens  can  be  prevented 
from  finding  out  the  magnitude  of  the  toxic  problem  generated  by 
a  DOE  nuclear  facility. 

These  are  reasons  why  opposition  to  the  proposed  UCNI  rule  in- 
cludes several  state  governments  which  host  DOE  facilities,  unions 
representing  workers  inside  DOE  facilities,  at^ademics,  universities, 
librarians,  civil  liberties  groups,  and  environmental  organizations. 
Additionally,  several  Members  of  Congress  have  expressed  their 
concern  about  the  UCNI  ruling. 

What  has  been  DOE's  response  to  the  barrage  of  negative  com- 
ments on  their  proposed  rule?  According  to  the  unions  represent- 
ing DOE  contract  employees,  the  DOE  has  implemented  the  UCNI 
rule,  while  telling  the  public  that  they  are  still  considering  modifi- 
cations in  light  of  public  comment. 

In  summary,  the  current  administration's  hostility  to  open  gov- 
ernment has  restricted  the  Freedom  of  Information  Act  in  ways 
which  in  the  long  run  will  only  increase  suspicion  and  mistrust  of 
Federal  nuclear  policies. 

This  concludes  my  statement.  Thank  you. 

[The  prepared  statement  of  Mr.  Alvarez  follows:] 
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Environmental    Policy   Institute 

Testimony  of 
Robert  Alvarez 
Before 
The  House  Government  Operations  Subcommittee  on 
Government  Information,  Justice  and  Agriculture 

Regarding 

The  Freedom  of  Information  Act 
June  20,  1984 
Mr.  Chairman  and  members  of  the  Subcommittee,  I  am  Robert  Alvarez,  Director 
of  the  Nuclear  Power  and  Weapons  Project  of  the  Environmental  Policy  Institute  (EPI) . 
EPI  is  s  public  interest  non-profit  research,  education  and  lobby  organization 
involved  in  natural  resources,  public  health,  agriculture,  energy,  and  national 
security  issues.   We  appreciate  the   opportunity  to  present  our  views  relative 
to  the  Fredom  of  information  Act  ;  how  environmental   organzations  have  used  this 
important  law  and  the  current  problems  associated  with  it's  administration. 

The  Importance  of  FOIA  to  the  Environmental  Community 

Since  its  enactment,  the  Freedom  of  Information  Act  has  been  vital  to 
the  environmental  community.  It  has  encouraged  citizens  to  better  understand 
and  become  involved  in  the  formulation  of  national  policies  affecting  the  environment. 
The  law  has  been  an  invaluable  tool  for  independent  research  on  an  array  of 
issues. 

Speaking  for  the  Nuclear  Power  and  Weapons  Project  of  EPI,  the  Freedom  of 
Information  .^ct  was  instrumental  in  providing  material  for  a  reference  book  about 
the  public  health  implications  of  the  past  40  years  of  federal  and  commercial 
nuclear  development,  which  EPI  staff  coauthored.  ("Killing  our  Own"  -Dell  Publishing) ■ 
The  FOIA  is  also  an  important  aspect  of  our  ongoing  research  relative  to  federal 
nuclear  waste  policies,  radiation  standards,  and  non-proliferation  policies. 
218  D  Street.  S.E..  Washington.  DC.  20003  (202)  544-2600 
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For  example,  through  the  FOIA,  we  have  been  able  to  obtain  historical  data 
on  the  operations  of  the  high-level  radioactive  waste  tank  farm  at  the  Savannah 
River  Plant,  which  documents  severe  contamination  of  groundwater  supplies  at 
the  plant.  This  information  is  leading  to  changes  in  the  waste  disposal  practices 
at  the  Savannah  River  Plant,  such  as  the  discontinuance  of  seepage  basins,  a 
primary  source  of  groundwater  contamination. 

The  FOIA  has  enabled  us  to  discover  that  Energy  Department  researchers  are 
observing  abnormally  high  cancer  death-rates  among  contract  employees  at  several 
DOE  nuclear  installations.  Much  to  our  surprise,  the  Nuclear  Regulatory  Commission, 
which  relies  on  the  DOE  for  it's  confirmatory  research  relative  to  radiation 
standards,  did  not  know  these  findings  existed. 

When  former  Energy  Secretary,  James  Edwards  suggested  that  plutonium  from 
commercial  nuclear  power  plants  could  be  used  to  produce  nuclear  weapons  in  October 
1981,  the  FOIA  enabled  us  to  estimate  the  nuclear  warhead  potential  at  each 
nuclear  power  plant  site  in  the  United  States  and  world-wide. We  did  this  so  that  Congres 
could  understand  the  implications  of  Edward's  proposal  on  U.S.  efforts  to  control 
the  global  spread  of  nuclear  weapons  from  "peaceful"  means.  This  information  helped 
pass  the  Hart/Simpson  amendment  to  the  1954  Atomic  Energy  Act  in  1982,  which 
prohibits  the  DOE  from  using  commercial  reactor-grade  plutonium  for  nuclear  weapons. 

Current  Problems 

Under  the  current  administration,  the  Freedom  of  Information  Act  has  been 

subject  to  different  forms  of  curtailment.  They  fall  into  three  areas: 

o  cut-backs  in  FOIA  agency  staff 

o  refusal  to  waive  fees 

o  administrative  restrictions 
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Staff  Cut-Backs 

Starting  in  1981,  the  staff  handling  our  FOIA  requests  at  the  Energy  Department 
were  cut-back,  both  in  Washington  and  at  the  facilities  where  we  were  seeking  infor- 
mation. At  the  Savannah  River  Plant,  near  Aiken  South  Carolina,  one  person  was  left 
to  process  all  requests  where  prior  there  were  three.  The  Washington  office  also 
shrank.  Moreover,  the  turn-over  of  personnel  handling  our  FOIA  requests  at  the 
Washington  level  in  DOE  assured  further  delgy,  as  requests  were  misplaced,  and  files 
were  lost. 

Refusal  to  Waive  Fees 

In  March  of  1981,  EPI  filed  a  major  Freedom  of  Information  Request  concerning 
the  health  environmental  impacts  of  the  Savannah  River  Plant.  As  I  mentioned 
earlier,  the  information  from  this  request  was  an  important  part  of  our  organization's 
research  effort.  After  several  months  of  wrangling,  we  were  notified  that  even  if 
we  were  able  to  obtain  the  information  EPI  was  seeking,  that  we  would  have  to  pay 
the  fees  involved  in  retrieval,  declassification  and  duplication  because  we 
were  not  in  essence  a  bona  fide  public  interest  group  that  would  assure  dissemination 
of  this  information  to  the  general  public. 

By  March  of  1983,  the  DOE's  ruling  was  overturned  on  administrative  appeal,  two 
years  after  the  initial  request  was  made. 

Administrative  Restrictions 


In  early  1983,  the  DOE  proposed  new  rules  restricting  unclassified  information 
requested  under  the  FOIA  ostensibly  to  hider  possible  sabatoge  efforts  involving 
DOE  nuclear  weapons  facilities.   Under  this  rationale,  DOE  has  proposed  an 
extremely  broad  rule  to  give  itself  sweeping  powers  to  withold  a  whole  new 
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category  of  information:  Unclassified  Controlled  Nuclear  Information  (UCNI).  DOE 
can  already  withold  Information  in  three  otjer  ways:  classification  as  national 
security.  Restricted  Data,  and  allowable  FOIA  exemptions. 

Under  the  UCNI  rule,  DOE  can  withold  information  that  has  been  indispensible 
in  many  legal  and  regulatory  forums,  as  well  as  in  public  debate  on  the  health  and 
environmental  effects  of  nuclear  weapons  production.  DOE  could  also  withold  information 
crucial  to  proliferation  concerns. 

The  proposed  rule  could  make  unwitting  criminals  out  of  citizens  and  even 
librarians.  The  rule  says  that  "any  person"  who  violates  DOE  regulations "with 
respect  to  the  unauthorized  dissemination  of  UCNI  shall  be  subject  to  civil 
penalty  ...  not  exceeding  $100, 000, "and  may  be  subject  to  criminal  penalties 
up  to  20  years  in  prison. 

By  giving  the  DOE  the  broadest  possible  discretion  to  withold  information, 
states  affected  by  the  passage  of  the  Nuclear  Waste  Policy  Act  of  1982,  can  be 
denied  crucial  data  by  which  to  assess  the  impact  of  nuclear  waste  policies  on 
them.  Workers  inside  DOE  nuclear  facilities,  wishing  to  obtain  information  vital 
to  their  health  and  safety  can  be  thwarted  under  this  rule.  Moreover,  past  and 
current  abuses  involving  DOE  nuclear  facilities  can  be  witheld  from  public  access. 
For  example,  DOE  is  considered  to  be  one  of  the  bi-gest  violators  of  federal  toxic 
waste  laws.  Under  the  UCNI  rule,  states  and  citizens  can  be  prevented  from 
finding  out  the  magnitude  of  the  toxic  problem  generated  by  a  DOE  nuclear  facility. 

These  are  reasons  why  opposition  to  the  proposed  UCNI  rule  includes  several, 
state  governments  which  host  DOE  facilities,  unions  representing  workers  inside 
DOE  facilities,  academics,  universities,  librarians,  civii  liberties  groups, 
and  environmental  organizations.   Additionally,  several  members  of  Congress 
have  expressed  thier  concern  about  the  UCNI  ruling. 
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What  has  been  DOE's  response  to  the  barrage  of  negative  comments  on 
their  proposed  rule?  According  to  the  unions  representing  DOE  contract  employees, 
the  DOE  has  implemented  the  UCNI  rule,  while  telling  the  public  that  they  are 
still  considering  modifications  in  light  of  public  comment. 

In  summary,  the  current  administration's  hostility  to  open  government  has 
restricted  the  Freedom  of  Information  Act  in  ways  which  in  the  long  run  will  only 
increase  suspicion  and  mistrust  of  federal  nuclear  policies. 
This  concludes  my  statement.  Thank  you. 

Mr.  Kleczka.  Thank  you  very  much,  Mr.  Alvarez. 

I  find  it  interesting  you  supply  information  obtained  under  FOIA 
to  Members  of  Congress.  Can  any  member  of  the  panel  give  exam- 
ples of  how  information  obtained  under  FOIA  and  provided  to  con- 
gressional committees  has  been  used? 

Mr.  ScHERR.  One  example  that  comes  to  mind  involves  EPA  and 
the  export  of  toxic  chemicals  to  other  nations.  Under  the  Freedom 
of  Information  Act,  we  sought  copies  of  EPA's  notifications  to  for- 
eign governments  regarding  such  exports,  involving  substances, 
such  PCB's,  which  have  either  been  banned  or  restricted  for  use  in 
the  United  States.  We  obtained  this  information  and  were  able  to 
determine  that  in  a  number  of  cases,  EPA  had  simply  failed  to 
carry  out  the  export  notifications  required  by  law.  We  incorporated 
this  information  into  congressional  testimony,  which  resulted  in 
some  very  sharp  questioning  of  EPA  by  the  committee  mem- 
bers and  ultimately  led  EPA  to  strengthen  their  procedures  regard- 
ing exports  of  such  substances. 

Mr.  Alvarez.  I  guess  another  example  is  we  have  a  research 
effort  underway  now  which  has  been  going  on  for  4  years  involving 
the  Savannah  River  plant  in  South  Carolina,  which  is  a  major  pro- 
duction complex  for  the  Energy  Department's  nuclear  weapons  pro- 
gram. 

We  obtained  information  last  year,  under  the  Freedom  of  Infor- 
mation Act,  concerning  the  contamination  of  ground  water  supplies 
from  the  facility,  and  made  this  known  to  the  South  Carolina  con- 
gressional delegation.  And  that,  in  turn — this  was  not  the  sole 
aspect  that  led  to  the  legislation,  but  it  certainly  provided  ammuni- 
tion for  legislation  in  the  appropriations  bill  which  is  now  forcing 
the  Energy  Department  to  discount  this  practice. 

Another  example,  in  October  1981,  Energy  Secretary  jEdwards, 
then  Energy  Secretary,  made  a  suggestion  before  one  of  his  adviso- 
ry groups  that  it  would  be  a  good  idea  to  use  plutonium  from  com- 
mercial nuclear  powerplants  to  manufacture  nuclear  weapons. 

This  caused  quite  a  bit  of  debate  in  Congress,  and  through  the 
Freedom  of  Information  Act  we  were  able  to  obtain  sufficient  infor- 
mation to  calculate  the  warhead  potential  at  each  commercial  nu- 
clear powerplant  in  the  United  States  and  worldwide  and  issued  a 
report  suggesting  what  the  nonproliferation  implications  would  be 
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if  the  United  States  were  to  set  this  example.  This  particular 
report  was  cited  by  one  of  the  congressional  sponsors  of  this  legisla- 
tion, and  the  Hart-Simpson  amendment  which  prohibits  DOE  from 
doing  this  was  passed  in  1982. 

Now,  there  is  always  an  example — it  is  again  in  my  testimony — 
where  often  times  one  agency  will  not  know  what  another  agency 
is  doing,  and  that  agency  does  depend  on  the  other  agency  for  in- 
formation. The  case  in  point  is  the  Nuclear  Regulatory  Commission 
and  its  relationship  to  the  Energy  Department.  The  NRC  relies 
very  heavily  on  the  DOE  for  confirmatory  research,  for  them  to 
derive  an  array  of  standards  affecting  the  nuclear  industry. 

One  of  them  is  occupational  standards  to  radiation.  We,  through 
the  Freedom  of  Information  Act,  obtained  information  showing 
that  the  Energy  Department  studies  are  now  observing  excess 
cancer  mortality  at  DOE  nuclear  facilities.  We  contacted  the  staff 
people  who  are  formulating  the  standards  for  the  NRC,  and  they 
were  totally  unaware  these  studies  existed.  And  DOE  were  telling 
them  the  exact  opposite. 

So  there  are  circumstances  where  it  also,  I  think,  enhances  the 
ability  of  the  administrative  agency  to  perform  its  duties. 

Ms.  Bell.  One  example  that  was  provided  to  me  by  the  Commit- 
tee to  Bridge  the  Gap  in  California,  which  has  had  great  success 
with  the  FOIA,  is  that  in  developing  information  about  ocean 
dumping  of  radioactive  waste  they  were  able  to  discover  that  EPA, 
in  fact,  had  documents  showing  that  radioactive  waste  material  has 
gotten  into  the  edible  portions  of  edible  fish  which  EPA  had 
claimed  all  along  was  not  the  case,  and,  therefore,  it  didn't  affect 
the  public,  it  only  affected  the  environment. 

And  this  committee  was  able  to  provide  testimony  before  a  con- 
gressional committee  explaining  that  this  was  the  case.  So  now,  in 
the  last  12  months,  there  has  been  no  ocean  dumping  of  radioactive 
waste  as  opposed  to  the  last  30  years  of  this  Nation's  history  where 
it  was  routine. 

Mr.  Kleczka.  Okay.  Thank  you. 

What  changes  would  you  like  to  see  in  the  Freedom  of  Informa- 
tion Act  that  are  not  included  in  Senate  bill  774? 

Mr.  ScHERR.  Mr.  Chairman,  I  think  I  would  like  to  see  the  time 
limits  tightened  up  for  responses  to  Freedom  of  Information  re- 
quests. I  have  done  a  lot  of  international  work.  When  I  meet  with 
environmentalists  from  other  countries,  they  often  seem  amazed 
that  the  United  States  has  a  law  where  an  individual  can  send  a 
request  to  the  Federal  Government  for  information  and,  10  days 
later,  receive  an  answer.  I  have  to  explain  that  usually  in  the  10 
days  we  get  some  sort  of  acknowledgement  from  the  agency  that 
they  have  received  our  request,  but  that  it  may  take  actually 
months  or,  in  some  cases,  years  before  the  requested  information  is 
provided.  I  think  it  would  be  useful  to  stipulate  in  the  legislation 
some  really  firm  time  limits  in  which  the  actual  receipt  of  informa- 
tion has  to  take  place. 

I  also  believe  that  it  is  important  to  clarify  the  fee  waiver  provi- 
sions of  FOIA.  Currently,  the  standard  in  the  statute  is  quite 
vague,  which  leaves  the  agencies  with  a  great  deal  of  discretion. 
The  result  is,  as  I  have  touched  upon  in  my  testimony,  is  a  tremen- 
dous amount  of  delay  in  responses.  I  think  that  FOIA  could  be  im- 
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proved  by  adding  language  which  would  make  it  clear  that  non- 
profit public  interest  organizations  would  be  automatically  granted 
fee  waivers  automatically. 

Mr.  Kleczka.  Thank  you. 

Ms.  Bell. 

Ms.  Bell.  Well,  our  concern  is  primarily  with  implementation. 
And  since  the  law  already  does  have  certain  standards  in  it  which 
NRC  doesn't  meet  very  often,  we  have  a  hard  time  understanding 
how  the  law  is  ever  going  to  work  such  that  they  do  implement  it 
according  to  the  way  it  should  be  done.  So  one  thing  that  we  would 
like  to  see  is  more  oversight  by  Congress  or  perhaps  some  more  in- 
dependence within  this  agency  to  ensure  that  FOIA  is  being  car- 
ried out  properly. 

The  biggest  problem  that  we  see,  and  we  work  primarily  with 
small  organizations  throughout  the  country,  is  that  these  people  do 
not  have  access  to  the  courts,  and  they  are  much  less  likely  to  be 
able  to  force  the  NRC  through  the  courts  to  release  documents  or 
even  to  find  out  such  things  as  I  explained  about  the  Zimmer 
plant,  where  an  office  of  the  NRC,  having  received  the  request 
from  the  public,  was  starting  to  tell  their  staff  people  to  take  docu- 
ments home.  That  kind  of  thing  can  only  come  with  court  over- 
sight. 

And  so  it  is  difficult  for  us  to  understand  how  strengthening  the 
law  is  actually  going  to  cause  the  law  to  be  implemented  properly 
at  the  agencies.  Once  again,  all  I  can  do  is  repeat  that  it  seems  to 
me  that  more  oversight  needs  to  occur  within  the  agency  and  by 
other  areas  of  government. 

One  possible  solution  would  be  to  have  more  independence.  But 
the  example  that  I  would  suggest  about  creating  more  independ- 
ence within  the  agency  is  the  Office  of  Inspector  and  Auditor, 
which  is  the  very  office  which  was  telling  people  to  take  their  docu- 
ments home.  So  it  is  very  difficult,  again,  to  see  how  anything 
could  be  done. 

Mr.  Kleczka.  Mr.  Alvarez. 

Mr.  Alvarez.  One  other  addition  to  this  is,  we  would  like  to  see 
certain  government-supported  entities  fall  under  the  Freedom  of 
Information  Act  which  currently  are  not — specifically  the  National 
Academy  of  Sciences,  because  of  the  very  crucial  role  they  play  in 
establishing  policy  relative  to  science  and  technology.  And -though 
one  of  the  concerns  we  have  had  about  the  National  Academy  of 
Sciences  and  certainly  concerning  nuclear  policy  is  there  seem  to 
be  certain  conflicts  of  interest  involved  in  members,  and  this  kind 
of  information  cannot  be  obtained  through  other  means  than 
FOIA. 

Mr.  Kleczka.  Thank  you.  Let  m^e  thank  you  all  for  appearing 
this  morning. 

I  might  add,  Mr.  Chairman,  Mr.  Scherr  has  additional  documents 
he  would  like  entered  into  the  record. 

Mr.  English.  Without  objection,  those  documents  will  be  made  a 
part  of  the  record. 

Thank  you  very  much.  I  want  to  thank  each  of  our  witnesses. 
Thank  you  very  much. 

[The  information  follows:] 
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Dtfens*  Dmpartnwnt  5ms  "Warhmad  Gap' 

The  Soviet 
Nuclear  Stockpile 

William  AA.  Arkin  and  Jeffrey  I.  Sands 


In  April,  Ihe  Defense  Department  released  its  third  edition  of  Soviet 
Military  Power  which,  for  the  most  port,  was  either  dismissed  or  taken  at 
face  value  by  the  media  and  the  public.  But  a  close  /oolc  at  Soviet  Military 
Power  and  other  recent  DoD  reports  reveals  some  startling  estimates 
about  Soviet  nuclear  capabilities  and  the  strategic  balance.  In  their  arti- 
cle, Arkin  and  Sands  question  the  assumptions  upon  which  OoO  makes 
its  estimates  of  Soviet  warheads,  and  wonder  whether  the  Defense 
Department  has  added  up  its  own  numbers. 


Virtually  every  analysis  of  ttia  nuclear  "balance" 
notes  that  while  the  Soviets  hove  more  overall 
nudear  delivery  vehides,  the  United  States  has 
more  warheads.  In  February,  the  latest  Joint 
Chiefs  of  Staff  Military  Posture  Statement  reiterated  this 
assessment  for  strategic  vi»eopons.  However,  more  recent 
estimates  from  the  Department  of  Defense  (DoD),  if  they 
con  be  believed,  substontiolly  alter  this  picture. 

Richard  Wagner,  Assistant  to  the  Secretary  of 
Defense  (Atomic  Energy),  testified  before  a  House  Sub- 
committee on  March  1 4  of  this  year  tfiat  the  Soviet  Union 
surpassed  the  U.S.  back  in  1978  in  the  size  of  its  nudear 
stockpile  (see  Figure  1 ).  In  addition,  he  portrayed  tfie  size 
of  the  Soviet  nuclear  stockpile  as  higher  than  the  all-time 
U.S.  peak  of  about  31 ,000  warheads  in  1967.  Oddly,  the 
April  1 984  edition  of  Soviet  Militar/  Power,  the  Defense 
Department's  foremost  analysis  of  Soviet  weaponry  and 
military  capabilities,  makes  no  explicit  mention  of  Wag- 
ner's estimate,  despite  the  significance  of  the  new  infor- 
mation. 8ut  Soviet  Military  Power  implies  throughout  that 
the  Soviets  hove  more  wortieads  than  the  U.S.,  possibly 
up  to  50  percent  more. 

Like  post  misrepresentations  ond  guesses  by  the 
intelligence  community,  this  "Warhead  Gap"  appears 


contrived.  In  fact,  in  his  same  March  testimony,  Wagner 
stated,  "There's  more  to  nudear  deterretKe  tfion  just  hav- 
ing the  weapons,  espedally  when  both  sides  have  about 
the  same  numbers."  Richarid  Perfe,  Assistant  Secretary  of 
Defense,  also  testified  before  the  House  Foreign  Affairs 
Committee  in  1 983  tfiot  tfia  "Soviets  hove  a  total  of  some 
25,000  nudear  weopons."  (The  U.S.  has  between  25,000 
ond  26,000.) 

In  truth,  the  U.S.  intelligence  community  does  not 
raolly  know  tfie  precise  size  of  the  Soviet  nudear  stockpile. 
"With  regard  to  the  warheads  themselves,"  Wagner  tes- 
tified lost  year  before  the  House  Anned  Services  Com- 
mittee, "wo  know  almost  nothing  about  what  capabilities 
the  Soviets  hove."  Other  sources  confirm  this  statement. 
Yet  if  one  tallies  Soviet  forces  acconding  to  cunent  Defense 
Department  assumptions,  the  Soviets  are  projected  to 
hove  anywhere  from  18,000  ta41,000nudearvrarheadsl 
If  Ifie  high  end  of  this  range  is  credible,  DoD  officials  ore 
being  surpnsingly  cautious  about  the  dramatic  Soviet 
buildup.  If  not,  linen  tfie  Defense  Department  seems  to  be 
exaggerating  Soviet  nudear  capabilities. 

Counling  Soviet  Woriiead* 

The  important  caveat  for  the  intelligence  commu- 
nity is  "estimated."  The  picture  of  the  Soviet  stockpile 
presented  in  Soviet  Mi/ito/y  Power  '84  (SMP  '84)  is  derived 
from  three  key  assumptions;  thot  the  majority  of  Soviet 
nudear  systems  ore  fully  MIRVed;  that  large  amounts  of 
reloods  ore  available;  and  that  new  Soviet  dual-capable 
systems  ore  designed  primarily  for  a  nudear  role.  Each 
of  these  assumptions  by  the  Defense  Department  inflates 
the  level  of  Soviet  nuclear  weapons. 

Part  of  the  warhead  inflation  simply  reflects  the 
OoD's  use  of  SALT  counting  procedures  without  explicitly 
admitting  that  this  is  done.  The  SALT  counting  rules  rep- 
resent on  upper  limit  on  tfie  number  of  worheods  allowed 
on  each  missile,  not  an  actual  count  of  the  number  of 
warheads  deployed.  For  example,  submarine-launched 
ballistic  missiles  (SLSMs)  can  have  up  to  14  warheads. 
Port  of  ttie  increase  in  estimates  of  the  Soviet  nuclear 
stockpile  is  based  upon  the  assumption  of  hjll  MIRVing 
for  the  entire  8 1 8  SS- 1 7,  SS- 1 8,  and  SS- 1 9  intercontinental 
0  See  "Warhead  Games,"  page  four 
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ngur*  1.  TtM  Warh«ad  Gap:  Is  It  Real? 

77t(£  chart,  which  shows  the  Soviets  aheod  in  warheads,  was 
presented  by  Richard  Wagner,  Assistant  to  the  Secretary  of 
Defense,  before  a  House  Subcommittee.  (U.S.  Congress,  House 
Approphahons  Committee,  Energy  and  Water  Development 
Appropriations  for  FY1985,  Port  6,  page  1 18.)  But  the  "gap" 
appears  contrived. 


bolfistfc  missile  (ICBM|  force.  That  is,  DoD  ossumes  none 
of  ttiese  missiles  carry  single  multi-megaton  warheods, 
and  that  the  maximum  number  of  warheads  allowed  tor 
all  of  these  missiles  has  been  added  in  the  past  five  years. 

Defense  Intelligence  Agency  (DIA)  officials  state 
(hot  some  SS- 1 7  and  SS- 1 9  missiles  are  still  configured  to 
corty  single  warheads.  (This  information  was  omitted  from 
Soviet  Military  Power  because  of  "space  considerations," 
said  a  DoO  offioal,  and  because  the  number  of  single 
warhead  SS-17s  and  SS-l9s  is  "too  few  to  matter") 
According  to  DIA,  only  the  SS- 1 8  is  now  definitety  fully 
MIRVed  to  3,080  operational  warheads.  Based  on  SMP 
'84  assumptions,  Soviet  IC3Ms  carry  a  total  of  6,422- 
6340  warheads,  the  theoretical  maximum  force  loading 
assuming  full  MIRVing  and  no  reloads  (see  Table  I).  DIA 
nonetheless  admits  that  a  6,400  ICBM  warhead  total  is 
probably  too  high  for  current  deployment  numbers. 

In  Soviet  Militaiy  Power  '84,  lull  MIRVing  is  also 
assumed  for  SLBMs.  Total  SLBM  warheads  are  depicted 
to  be  2,645,  with  no  single-warhead  SS-N-18s  deployed 
(oil  of  the  SS-N-18s  are  assumed  to  be  the  newer  seven 
MIRV  Mod  31  and  with  all  of  the  SS-N-20s  carrying  nine 
MIRVs.  Yet  DoD  admits  that  all  three  versions  of  the  SS- 
N-I8  are  fielded  ond  the  SS-N-20  has  from  six  to  nine 
MIRVs.  Interestingly,  the  1984  version  of  Soviet  Military 
Pant/er  reports  a  jump  of  nearly  1 000  Soviet  SLBMs  over 
the  estimate  in  the  1983  edition.  This  increase  did  not 
actually  occur  in  the  post  year,  but  was  pnmonly  due  to 
a  change  in  DoD's  counting  methods.  Because  DoD 
revised  its  estimate  of  the  initial  deployment  date  for  the 


Delta  III  ballistic  missile  submanne  (SSBN]  from  1978  to 
1 976,  full  MIRVing  of  the  Delta  lll'i  missiles  (SS-N- 1 8  Mod 
3|  is  likewise  now  assumed  to  hove  token  place  earlier 
than  previously  estimated. 

DoD  has  used  what  ore  essentially  theoretical 
maximum  MIRV  accounting  guides  for  its  estimates  rather 
than  precise  evaluotions  of  operational  weapons.  The 
implications  of  this  method  ore  twofold.  First,  at  least 
5,840  ICBM  worheads  and  1 ,480  SLBM  warheads  hove 
been  deployed  since  the  SALT  II  Treaty  was  signed  in 
1979,  or  1 ,460  average  fjer  year.  Second,  when  substan- 
tiol  Soviet  reloads  are  added  (as  discussed  in  the  next 
sectioni,  it  leads  to  the  conclusion  that  the  Soviets  are  far 
ahead  in  both  strategic  and  overall  nuclear  warheads. 

Reload  and  Rafir* 

Many  Soviet  launchers  con  theoretically  be  reloaded 
with  new  missiles  after  a  missile  launch.  Assuming  one 
reload  missile  per  reloadable  launcher,  the  additional 
missiles  alone  could  occount  for  as  many  as  10,000  war- 
heads in  the  Soviet  arsenal.  As  SMP  '84  puts  it,  "For  their 
ICBM  [and]  LRINF|Long-rongeintemiediatenudeor forces] 
.  .  . ,  the  Soviets  have  stocked  extra  missiles,  propellants 
and  warheads  throughout  the  U.S.S.R.  Some  ICBM  silo 
launchers  could  be  reloaded,  and  .  . .  resupply  systems 
ore  available  to  reload  SLBMs  in  protected  waters  .  . 
Further,  the  SS-20  launcher  hos  the  capability  of  being 
reloaded  and  refired;  the  Soviets  stockpile  refire  missiles." 
Also,  according  to  NATO,  sevenji  aircroft  types,  shorter- 
range  missile  launchers,  and  artillery  tubes  "are  capable 
of  tiring  additional  missiles  ond  warheads."'  Wagner's 
inflated  chart  shovnng  34,000  warheads  in  the  Soviet 
stockpile  necessarily  depends  on  an  ossumed  high  level 
of  reloads.  The  number  of  reloads,  however,  reaches 
incredible  tevels  for  the  overall  stockpile  (cs  much  as  one 
quarter)  if  all  SMP  '84  assumptions  are  added  together 

With  respect  to  ICBMs,  the  cold-launch  technique 
used  by  the  SS- 1 7  and  SS- 1 8  minimizes  damage  to  the 
silo  and,  as  a  Strategic  Air  Command  (SAC)  document 
notes,  these  systems  "can  therefore  be  reloaded  in  a 
relatively  short  time."  DoD  claims  that  not  only  con  the 
458  cold-launch  SS-1 7/18  silos  be  reloaded,  but  also  "oil 
currently  deployed  iiquid-propellont  ICBMs — SS-1 1,  SS- 
17,  S5-18,  and  SS- 1 9— contained  in  a  launch  canister 
within  the  silo,"  making  roughly  96  percent  of  the  Soviet 
ICBM  force  reloodable.'  There  is  no  woy  to  know  how 
hue  or  militarily  significant  this  theoretical  copobility  is. 
SAC  also  notes  that  most  of  the  excess  missiles  "ore  not 
compatible  with  existing  silo  launchers."  And  DoD  notes 
that  "it  would  probably  take  a  few  days  to  refurbish  and 
reload  an  individual  silo,  and  reloading  a  significant  frac- 
tion of  the  ICBM  force  might  toke  up  :o  several  weeks."' 

Soviet  Military  Power  '84  also  states  thot  the  Soviets 
are  continuing  to  produce  "four  SLBMs — the  SS-N-6,  SS- 
N-8,  SS-N- 17,  SS-N- 18,"  suggesting  that  these  missiles 
are  being  produced  for  refire  and  replacement  of  older 
modifications.  DIA  analysts  informed  us  that  missile  ten- 
ders capable  of  reloading  SSBNs  at  sea  are  currently 
deployed,  and  thot  some  of  the  modem  Soviet  SSBNs 
can  be  reloaded  at  sea.  Although  this  practice  is  unlikely, 
if  not  impossible,  dunng  a  nuclear  war,  the  implication  in 
terms  of  a  large  Soviet  stockpile  is  that  all  of  the  missiles 
on  these  SSBNs  are  reloadable. 

Non-strategic  nuclear  missile  reloads  ate  also 
added  to  DoO  assumptions.  SMP  '84  estimates  SS-20 
production  at  1 00  missiles  per  year.  Since  DoD  claims  the 
Soviets  are  deploying  launchers  at  the  rote  of  one  per 
week,  this  implies  approximately  one  reload  per  launcher. 
A  complete  reload  capability  for  all  Soviet  systems  odds 
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roughly  80  percent  of  the  missile  force  looding  total  to  the 
stockpile  (see  Table  l|  This  reload  "capobilitv"  may  hove 
little  reol  militory  value,  but  it  does  hove  some  immediole 
significance  in  the  assessment  of  the  overoll  size  of  the 
Soviet  nuclear  stockpile 

Dual-Capable  Systems 

DoD  notes  in  SMP  84,  "In  the  early  1960s,  the 
Soviet  Union  envisioned  wor  with  the  West  to  be  nuclear 
from  the  outset,  .  it  now  appears  that  the  Soviets  may 
theorize  that  such  a  ma|Or  war  could  remain  non-nuclear." 
Not  only  do  the  Soviets  Iheonze  a  conventional  conflict 
with  the  West,  but  they  also  deploy  a  considerable  num- 
ber of  dual-capable  systems.  The  interesting  fact  is  that 
while  some  of  the  Soviet  dual -capable  systems  may  be 
primarily  for  conventional  warfare  (and  might  not  hove 
nuclear  worheods),  high  estimates  of  the  Soviet  stockpile 
assume  a  full  range  of  nuclear  armaments. 

A  portiolly  declassified  Tactical  AirCommond  (TACl 
1979  Threat  Briefing  stoted,  "Previously,  Soviet  SRBMs 
[short-range  ballistic  missiles]  were  considered  pnmorily 
a  nuclear  threat  However,  recent  evidence  indicates  the 
Soviets  may  be  developing  o  credible  conventional  SRBM 
capability  against  a  variety  of  threats,  including  airfields." 
In  addition,  all  live  of  the  new,  long-ronge  cruise  missile 
systems  reported  m  SMP  '84  to  be  under  development 
could  eventually  be  fitted  with  conventionol  warheads, 
an  event  which  SMP  '84  notes  would  "pose  a  sigmficont 
non-nuclear  threat  to  U  S.  and  NATO  airfields  and  nucleor 
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weapons  m  a  non-nucleor  conflict." 

Tactical  aircraft  provide  a  good  example  of  how 
the  nuclear  capability  of  Soviet  non-strotegic  forces  con 
be  directly  inflated  Standard  compansons  of  NATO  and 
Warsaw  f'oct  dual-copoble  aircraft  show  NATO  with  800 
planes  and  the  Soviets  with  2,500.  Since  it  is  known  that 
the  U.S.  has  over  1,700  bombs  stockpiled  in  Europe  for 
these  planes,  the  implication  is  that  the  Soviets  could  hove 
some  5,000  nuclear  bombs  available  for  war  m  Europe. 
Yet  NATO  notes  that  the  mojontv  of  the  Warsaw  Pact 
nucleor-copable  fighter-bombers  focing  Europe  "would 
likely  be  used  m  a  conventional  role"  and  that  in  addition 
about  50  Soviet  SocWIre  bombers  would  "hove  a  mo|or 
conventional  role  in  Europe.'" 

Of  all  the  new  Soviet  non-strategic  nuclear  forces 
now  being  deployed  or  under  development,  only  the  SS- 
20  is  not  conventionolly-capable.  All  the  others — includ- 
ing all  the  oir-to-surfoce  missiles,  land-bosed  SRBMs  (SS- 
21/22/231,  long-range  cruise  missiles,  sea-launched  cruise 
missiles  (SS-N-12/19/221,  and  ortillen/— ore  dual  capa- 
ble, and  may  possibly  have  a  pnmory  conventional  role. 
DoD  plays  up 'both  the  nuclear  ond  conventional  threat 
of  these  systems,  but  does  not  indicate  publicly  how  many 
are  earmarked  for  a  nuclear  role,  and  with  how  many 
actual  worheods.  Nowhere  m  SMP  '84  con  one  find  infor- 
mation crucial  to  an  accurate  assessment  of  the  size  of 
Soviet  nuclear  forces. 

The  Soviet  Stockpile 

Table  I  shows  DoD  estimates  of  Soviet  nuclear 
weapons  deliven/  systems  and  worheods.  There  is  o  wide 
dispanty  between  one-to-one  force  loading  estimates  and 
higher  MIRVing  and  reload  estimates.  Using  consen/otive 
assumptions,  the  stockpile  could  be  as  small  as  18,000 
(minimum  force  loadingsl  With  full  MIRVing  for  strotegic 
systems,  and  reloods  for  strategic,  intermediate,  and  tac- 
tical nuclear  weapons,  on  upper  estimote  is  greater  than 
40,000  worheods.  The  stnkmg  implication  of  these  esti- 
mates IS  that,  since  the  signing  of  SALT  II  m  1979,  the 
0  See  "Warhead  Gap?"  page  six 
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Warhead  Gap? froitipag«fiv. 

Soviet  Union  has  deployod  anywWe  from  11 ,000  to  21 ,000 
new  and/or  roKirbishad  wartioods. 

The  totol  capodty  o<  the  Soviet  warhead  ptxxjuc- 
lion  complex  is  net  known  puWidy  ond  probably  not  even 
on  o  doMifted  level  with  any  precision.  The  British  Ministry 
of  Defence  (MoD)  reported  officially  in  a  1981  Statement 
on  the  Defence  esflmotes,  "We  do  twt  know  precisely  how 
many  nudeor  warheads  the  Soviet  Union  has  ovoilobfe 
. . .  bot  the  Soviet  Union  produces  ond  refurbishes  well 
over  0  ttrausand  warheads  eoch  year  for  its  combined 
strategic  and  theater  weapon  stockpiles."  The  top 
Departmerit  of  Energy  nuclear  official,  Hemion  Roser, 
stated  in  1983  House  Appropriations  Committee  testi- 
rTKjtty  tfKit  v*e  "have  only  sketchy  infontiotion  on  total 
missiira  manufactured  and  warheads  produced"  in  the 
Soviet  Union.  DoO  stotes  that  "the  U.S.S.R.  has  a  tar 
greater  copobiiity  than  the  U.S.  to  produce  new  (nudeor] 

material "'As  SMP  '34  notes,  a  singfe  So-.fiet  ministry 

controls  both  the  dvilian  and  military  opplications  of  nudeor 
etwrgy,  and  thus  "reactor  utilizotion  con  be  unilaterally 
altered  to  satisfy  military  requirements,  regordless  of  the 
militoi-y  or  commercial  nature  of  the  porticutar  reactor 
fodlity." 

The  Soviets  could  easily  be  producing  the  number 
of  watheods  v^ich  would  be  needed  for  new  nudeor 
depktyments,  full  MIRVing  and  rekxids.  At  the  peak  of 
U.£  warhead  production  in  the  late  1950s,  the  Atomic 
Energy  Commission  wos  producing  some  6,000  wor- 
heacfc  per  year.  The  only  restraint  ttrat  might  exist  for  the 
Soviets  would  be  in  materiois  ovoilability. 

Ricficrd  Wagner,  in  his  testinnony  this  March,  stated, 
"In  terms  of  number  of  warheads,  the  threat  is  not  so 
much  tfie  cun-ent  imbalonca,  as  it  is  the  Soviet  capacity 
to  build  rrrany  more  warheads,  continuing  n*  their  recent 
high  rate.  They  deoriy  hove  this  capodty,  as  evidenced 
by  the  rapid  buildup  in  tfie  last  decade.  They  hove  no 
incentives  to  discontinue  use  of  this  capacity,  which  they 
hove  already  bought  ond  paid  for,  unless  we  can  show 
the  capacity  to  match  them  if  need  bo." 

Conclinion:  Overstating  th«  Thrtot? 

"World  domination — ifs  just  that  simple  "  That  is 
how  Secretaiy  of  Defense  Caspar  Weinberger  summed 
up  his  condusions  of  Sovref  A/ti7rfory  Power  1984  in  April,  a 
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Soviet  Delta  III  ballistic  missile  submarine.  A  change  in  DoO's  counting  methods 
substontially  increased  the  estimatea  number  oi  warheads  on  ttie  Delta  Ill's  mis- 
siles. 


Soviet  SS-2 1  missile  tronsporter-ereclor  launcher.  DoD  ploys  up 
bo*  fhe  nuclear  and  conventional  threat  of  dual-capable  sys- 
tems like  the  SS-2\. 


report  which  he  described  as  providing  "a  full  and  dear 
appreciation  of  the  threat  we  face."  If  any  of  the  indrviduol 
parts  of  SM'  '84  are  true,  then  the  wfiole — Soviet  nuclear 
superiority — should  hove  been  its  main  feature.  The  pic- 
lure  that  emerges  from  o  dose  analysis,  however,  is  too 
murky  to  prove  or  disprove  that  claim,  raising  more  ques- 
tions than  it  answers.  The  true  size  and  nature  of  the  Soviet 
nudeor  arsenal  simply  cannot  be  determined  from  the 
data  available. 

Is  there  a  "warhead  gap"?  While  it  appears  to  be 
0  product  of  threat  inflation,  SALT  11  accounting  njles,  and 
high  reload  assumptions,  we  simply  do  not  know  enough 
about  Soviet  warhead  deployments  to  determine  their 
precise  force  levels.  If  the  "gap"  is  real,  it  is  not  being 
publicized.  Congress  is  being  told  in  dosed  sessions  the 
secrets  of  the  Soviet  stockpile,  but  this  information  hos  yet 
to  find  its  way  into  the  public  debate.  VVhether  or  not  the 
DoD  estimates  ore  exaggerated,  the  foct  is  the  Soviets 
havs  come  to  ponty  with  the  U.S.  in  practically  ail  aspects 
of  nudeor  forces.  They,  too,  hove  the  full  range  of  stra- 
tegic, theater  ond  tactical  nudeor  weapons,  and  they  ore 
significantly  increasing  their  number  of  warheads  through 
MIRVing  and  new  deployments.  A  substantial  U.S.  lead 
in  numbers  of  wartieods  con  no  kjnger  be  token  for  granted. 
The  one  area  in  which  Secretary  Weinberger  is 
absolutely  correct  in  his  assessment  is  that  the  Soviets  do 
not  present  any  kind  of  realistic  picture  of  their  nuclear 
forces  to  their  own  public  or  to  the  rest  of  the  world.  Since 
some  in  the  U  S.  defense  community  are  not  above  relying 
on  contrived  gaps  to  bolster  defense  spending  and  shoot 
down  arms  control  proposals,  itie  portrayal  of  Soviet  forces 
presented  by  DoD  also  requires  dose  iicnjtiny.  An  increose 
in  public  concern  about  nudeat  weapons  hos  resulted  in 
much  more  infoimation  being  made  available  on  U.S. 
and  Soviet  nuclear  forces.  This  knowledge  dofls  not,  as 
Wagner  states,  require  us  "to  show  the  capacity  to  match 
Ihem,"  but  to  get  to  the  task  of  immediate  arms  control 
and  significant  reductions  in  nudeor  weopons.  • 
I  NATO,  NATO  ond  Worsow  Pact  Force  Cor.iponsens,  (NATO, 
1983),  p.  35. 

2.  U.S.  Congress.  Senate  Armed  SeivKes  Committee.  Department 
of  Defense  Authonjotioni  for  Appropriations,  i^  1 984,  fl983) . 
pp.  32-33. 

3.  'J.S.  Congress.  Senate  App'op/ialkin  Committee.  Heanng  S. 
Con.  Res.  26,  A  Resolution  to  Approve  Funding  tor  the  MX 
Missile.  (1983),  p.  254. 

i.  NATO.  p.  15. 

5  U.S.  Congress.  House  Aoptoprtotions  Committee,  DoD  Appro- 
priations lor  FY  1984.  Port  2.  f!983).  p.  132. 

Willicm  Arkin  is  Director  of  the  Amis  Race  ond  Nuclear 
Weopons  Reseotch  Proiecf  of  the  Institute  lor  Policy  Sludies 
in  Washington,  D.C  He  is  co-editor  of  the  Nuclear  Weap- 
ons Dotobook  series. 

Jeffrey  Sands  is  a  Reseorch  Assodote  of  the  Natural 
Resources  Defense  Council,  and  o  co-author  of  Volume  III, 
Soviet  Nuclear  Weapons,  of  the  Dotobook  series. 
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also  possible 

(Atomic  demolition  munitions) 


40 


208 


38-46 

12 


50-58 


20  20  20-160  20-160 

9^8-12,099    18,316-22,316   21/M2-41,248    11,385-21,0 


(Antf-ship  cruise  missi/e$l 

In  production;  6-9  SS-N- f  deployed 

In  production 

In  production 

In  production 

in  production 

In  production 

(Anti-submohne  weapons) 
14  5S-N-15  deployed 


fAnfF-otrcroff  weopons) 
Aboord  1  Slava.  2  Kirov  cruisers 


'    Sosed  on  •nforma'ior  m  DoD.  SmP  198<  and  ott>er  DoO/NATO  documenrs  fu'/  aocum«ritat<or>  .S  Otn'oWe  frryn  f**e  Oufhors 

2    ^o'al  "Oftieods  t>os«d  o"  hll  Mllff/  force  iooa^'>c.  p'us )  ttood/sDow  per  iot/ncfi^r  Vonoito"  depending  upon  rhe  tveokdown  o'  mod'hcofram  on  «ie  tiood  m-is/les 

3.  OW  s'o'es  fho'  current  (oTe  'ooOmg  rs  ocuoJIy  Mo-  ^00.  rokirtg  .nfo  cons^ero'ion  ociuo'  vngit  -m/neod  deptoymenrs 

4  four  Oelto  "Is  compiered  feffohr  rp  Mod  3  SS-N.I8  by  efxi  O*  1979 

5  One  bomb  per  nucieo'-coooWe  otone  fe»dudrr>g  mferrep'o'si  '  oc  2  ASM  oe^  floclrf.fe/8eor  G  (up  to  '0  Sea/-  G  deoteyed),  1  ASM  oe*-  Seor  8/C  Bodger  OG  a.nde*-  B  '  bomb  r»Jood  oer 
bomber  I  ASM  re^OOd  per  tsomber  .  , 

6  'rKiudes  Su-2^  (^encer  M.G-27  logger  D/J   So-I?  firter  D/H.  M'G-21  Frshbed  L   Deplov^enf  hgures  or*  '795  fecmg  NATO  to  on  oddihono/  750  rtored  oi  Wo<ww  faa  reintonremenR 
v^^rtleod  figures  oi*  '  oe'  orane,  e»ceo'  2  pe-  Fencer  ^700  ^nce*).  up  "o  '  re'ood  oe'  p»one  An  oddrforKi'  3200  nucieaf-capabie  Sov»er  mre'cep'ors  coo'd  be  included 

7  Bosed  on  o  mrr>irT>um,  the  r'umbe'  lacFrtg  Europe,  'o  o  Tiaximum  o'  on  odd(f'or>o'  !o  mow  ^ftOC  7/SS-2'  bosed  on  4  perMUDHD  One  CDOsw'  defense  drvijon 

8  Ml  syyems  depioyed  o**  duoi-copofaJe  and  not  oil  lounchers  may  hove  nudeor  .weopons  oJlocoted  lo  fhem  DoO  SMP  W  mdicofes  "lot  all  o'  fhe  submonne-lounched  ASO^s  ore  nudeo'- 
coooble  bui  does  no'  deoffy  -nd'CO'e  f^o'  f^e  luTOce  worship  launched  sysfems  art  nudeor  coooble 
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Mondar,  June  18,  1964 


THE  WASHINGTON  POST 


Soviets  Leading  in  Warheads, 
Pentagon  Qaims  in  Reversal 


By  Rick  Atkinson 

WtatUnfton  PoM  Staff  Writer 

In  an  abrupt  contradiction  of  con> 
venti<»al  wisdom  about  the  nuclear 
arms  race,  the  Defense  Department 
now  says  the  Soviet  Union  has  many 
more  warheads  in  its  arsenal  than 
the  United  States. 

A  chart  presented  by  a  senior 
Pentagon  official  in  closed  testimony 
before  a  House  Appropriations  sub- 
committee on  March  14  shows  that 
the  Soviets'  nuclear  stockpile  sur- 
passed  that  of  the  United  States  in 
197a 

Furthermwe,  as  depicted  by  Rich- 
ard L  Wagner  Jr.,  assistant  for 
atomic  energy  to  the  defense  secre- 
tary, the  Soviets'  warhead  total  now 
exceeds  the  all-time  U.S.  high  in 
1967,  when  the  United  States  pos- 
sessed about  31,000  warheads.  Most 
experts  have  estimated  that  the  So- 
viets have  more  delivery  vehicles — 
such  as  missiles  and  bombers — but 
that  the  United  States  has  more  or 
about  an  equal  number  of  warheads, 
about  25,000.  The  figures  are  clas- 
sified 

Wagner's  analysis  is  disclosed  in 
an  article  by  nuclear  weapons  spe- 
cialists William  M.  Arkin  and  Jef- 
frey L  Sands  scheduled  for  publica- 
tion today  in  "Anns  Control  Today." 

Arkin  and  Sands  suggest  that 
'this  warhead  gap  appears  con- 
trived' in  an  effort  "to  bolster  de- 
fense spending  and  shoot  down  arms 
OHitrol  proposals." 

But  Wagner's  chart  shows  a  sharp 
and  steady  increa.^  for  the  Soviet 
stockpile  since  1965,  compared  with 
an  equally  steady  decrease  for  the 


United  States  since  1976.  No  num- 
bers are  affixed  to  the  trend  lines, 
which  show  a  wide  gap  by  1983  be- 
tween the  two  stockpiles. 

Pentagon  spokesman  Lt  CoL  Don 
Brownlee  said  the  warhead  gap  had 
"probably  not"  been  disclosed  <rffi- 
cially  before  Wagner's  testimony  al- 
though "w«'ve  alluded  to  it  before,"  a 
statement  Arkin  questioned  in  an 
interview. 

President  Reagan  apparently  el- 
luded  to  a  warhead  gup  on  June  10 
in  Ixmdon  when  he  said  of  anti-nu- 
clear demonstrators,  "Hadn't  any  of 
them  stopped  to  think  that  no  one  is 
demonstrating,  imd  they're  not  de- 
monstrating in  the  nation  that  has 
the  most  nuclear  weapons  of  all  [the 
Soviet  Union]." 

Arkin  and  Sands  contend  that  the 
Pentagon's  estimates  could  be  exag- 
gerated because  they  are  calculated 
from  unproyed  assumptions  that  the 
Soviets  have  placed  multiple  war- 
heads on  nuclear  systems  capable  of 
carrying  more  thaii  one.  liie  esti- 
mate also  assume  that  the  Soviets 
have  large  numbers  of  nuclear  "re- 
loads" available,  for  example,  for 
submarines,  and  that  Soviet  systems 
that  can  be  used  for  either  conven- 
tional or  nuclear  weapons  are  being 
used  for  the  latter,  the  authors  add. 

"Our  estimate  of  their  stockpile  is 
not  Vorst  case' ...  but  a  best  esti- 
mate," Brownlee  replied.  "What 
Wagner  was  showing  is  that  they  are 
in  fact  ahead  of  us." 

If  the  Soviet  buildup  is  as  dramat- 
ic as  the  Pentagon  implies,  Arkin 
and  Sands  said,  defense  oHicials  "are 
being  surprisingly  cautious." 
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Soviet  Said  to  Lead  U.S.  by  8,000  Warheads 


By  RICHARD  HALLORAN 

I  SpadaitDTte  New  York  Tlnm 

!  WASHINGTON,  June  17  —  The 
Soviet  Union  has  moved  ahead  of  the 
United  States  in  numbers  of  nuclear 
warheads,  according  to  a  new  Defense 
Department  estimate. 

Obtained  by  advocates  of  arms  con- 
trol, the  estimate  indicates  that  the 
Soviet  Union  has  about  34,000  nuclear 
waiiieads  for  its  bomben>,  long-range 
and  medium-range  missiles,  artillery 
and  cruise  missiles. 

The  United  States,  by  comparisoo, 
has  26,000  warheads. 

The  new  estimate,  prepared  under 
the  auspices  of  the  Assistant  to  the  Sec- 
retary of  Defense  for  Atomic  Affairs, 
Richard  L.  Wagner,  shows  that  the 
Soviet  Union  overtook  the  United 
States  in  nuclear  warheads  more  than 
five  years  ago. 

Until  now,  both  government  and  pri- 
vate estimates  of  nuclear  arsenals 
have  reponed  the  United  States  with  a 
greater  stockpile  of  nuclear  warheads 
and  the  Soviet  Union  with  a  larger 
number  of  means  of  delivery,  pri- 
marily in  missiles. 

A  spokesman  for  the  Defense  Depart- 
ment confirmed  that  the  Pentagon  had 
determined  that  the  Soviet  Union  had 
overtaken  the  United  States  in  num- 
bers of  nuclear  warheads.  But  he  de- 
clined to  discuss  specific  numbers  ei- 
ther for  the  Soviet  Union  or  the  United 
SUtes. 

The  spokesman  said  the  new  esti- 
mate, which  shows  that  the  Soviet 
Union  reached  equality  with  the  United 
States  in  warheads  in  1978,  was  based 
on  recent  intelligence  assumptions  and 
assessments  that  he  said  were  more 
"sophisticated"  than  earlier  versions. 

President  Reagan  may  have  alluded 
to  the  ikew  estimate  in  London  on  June 
10  when  be  was  asked  about  a  large 
gathering  by  antinuclear  protesters. 
Mr.  Reagan  said  he  wondered  whether 


any  of  the  Loodoo  denxnstrators 
"stopped  to  think  that  no  one  is  demon- 
strating, and  they're  not  deznoostrat- 
ing,  in  the  nation  that  has  the  meet  mt- 
clear  weapons  of  all"  —  meaning  tbe 
Soviet  Union. 

Mr.  Wagner  used  tbe  new  estimate  In 
testimony  during  a  closed  session  of  a 
Congressional  committee  In  March, 
displaying  a  chart  that  showed  a  rise  in 
the  number  of  Soviet  nuclear  warheads 
since  1965  while  the  number  of  United 
States  warheads  gradually  declined. 

The  chart  Mr.  Wagner  displayed  was 
obtained  under  the  Freedom  of  Infor- 
mation Act  by  William  M.  Aridn,  a  spe- 
cialist in  nuclear  arms  at  tbe  Institute 
for  Policy  Studies  here,  and  Jeffrey  I. 
Sands,  a  researcher  at  the  Natiooal  Re- 
sources Defense  Council. 

Politics  Cutting  Two  Ways 

Tbe  politics  of  the  new  estimate  has 
begun  to  cut  two  ways.  Tbe  Reagan  Ad- 
minlstratlan  has  used  tbe  estimate,  as 
in  confidential  brieflngs  to  Congress,  to 
argue  that  tbe  Soviet  Union  Is  leading 
the  arms  rsce  and  thus  the  United 
States  must  e^xuid  and  modernize  its 
nttdear  arms,  including  development 
of  the  MX  missile. 

Advocates  on  arms  cootnd,  many  of 
whom  are  critical  of  tbe  Reagan  Ad- 
ministration, are  beginning  to  use  the 
new  estimate  to  underscore  tbe  pace  of 
tbe  arms  race  and  the  urgency  of  ne- 
gotiations to  bring  tbe  arms  race  under 
control. 

Mr.  Arkin  and  Mr.  Sands  meke  that 
argument  in  an  article  tbey  wrote  for 
the  June  issue  of  Arms  Control  Today, 
published  by  the  Arms  Control  Assoda- 
tion.  The  assodatian  describes  ItseU  as 
a  nonpartisan  organizaticn  dedicated 
to  promoting  imderstanding  of  arms 
control  and  disarmamenL 

A  spokesman  for  the  Pentagon  said 
that  Mr.  Wagner  sought  to  Juitify  the 
President's  program  to  mooemize  tbe 
United  States  nuclear  force.  Tbe  most 


contentious  issue  there  has  been  tbe  in- 
tercontinental ballistic  missile  known 
as  MX.  or  Peacekeeper. 

Rcstrtctloos  by  CoBgrees 

That  program  has  been  continued 
imder  restrictioos  Imposed  by  the 
House  and  it  bar^  survived  a  Senate 
vote  last  we^ 

Mr.  Wagner  argued  that  tbe  buildup 
of  tbe  Soviet  Union's  nuclear  stockpile 
was  unabated  and  would  continue, 
since  tbe  Soviet  capacity  to  produce 
warheads  was  so  great,  unless  tbe 
United  States  displayed  tbe  abiUty  to 
match  Moscow  if  need  be. 

Mr.  ArUn  and  Mr.  Sands  are  also  o^ 
laborating  on  a  dau  book  about  Soviet 
nuclear  weapons.  In  their  article,  they 
estimate  that  tbe  Soviet  stodqrile  of 
warheads  ranges  from  21,400  to  41JS0. 
about  half  of  them  built  since  1979. 

Tbe  iMwimiim  figure,  they  explain, 
reflects  an  assumption  that  all  Soviet 
missiles  able  to  cany  multiple  Inde- 
pendent T»4ntry  warbeads  are  indeed 
armed  to  tbe  limit.  In  addition,  tbey  as-, 
sume  aU  silos  able  to  be  rekwded  have 
warheads  available  for  rdoadlng.and 
that  artillety  pieces  and  missiles  aMe- 
to  tire  both  nuclear  and  conventlcoal' 
warheads  have  a  full  supply  of  nuclear 
warbeads.  *  -  *  - 

The  miirimnm  figure  would  reflect* 
an  assumption  that  tbe  Soviet  Union' 
has  assembled  only  enough  warbeads . 
to  load  its  weapons  with  the  minimum- 
number  yt  warbeads  tbey  aie  aUe  tp; 
canyorflra.  »"• 

Mr.  Arfcin  sod  Mr.  Sands  asserted, 
that  tbe  Defeise  Department  bad  4n-- 
tlated  tbe  figures  and  called  that  a' 
"warhead  gap."  •    •■. 

Tbe  spol^onaa  fOr  tbe  Defense'D«-. 
partment  rdd  tbi  t,  in  addition  to  tte- 
tactors  dted  by  i  Ir.  Arfcin  and  JM£ 
Sands,  the  I  esitagcn  has  other  sources, 
of  informatita  toed  to  arrive  at  its  narw . 
estimate.  He  declL  tui  to  elaborate  be- 
cause those  metbf  1' are  top  secieu    . 
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Mr.  English.  Our  last  panel  today  will  include  Gen.  Charles  C. 
Blanton,  president  of  the  Armed  Forces  Relief  and  Benefit  Associa- 
tion here  in  Washington;  Lynn  Martin  Haskin,  the  president  of 
Women  in  Communications,  accompanied  by  Louise  Ott,  public  af- 
fairs director;  and  Michael  McDonald,  general  counsel  for  the 
American  Legal  Foundation,  here  in  Washington,  DC. 

General  Blanton,  we  will  let  you  start  off,  if  you  would.  Again, 
for  those  who  may  not  have  been  here  at  the  time,  if  you  would 
summarize  your  testimony,  your  complete  written  testimony  will 
be  made  part  of  the  record.  Thank  you. 

STATEMENT  OF  GEN.  CHARLES  C.  BLANTON,  PRESIDENT, 
ARMED  FORCES  RELIEF  AND  BENEFIT  ASSOCIATION,  WASH- 
INGTON, DC 

General  Blanton.  Thank  you,  Mr.  Chairman. 

I  am  Chuck  Blanton,  president  of  the  Armed  Forces  Relief  and 
Benefit  Association.  We  are  a  nonprofit  group  term  life  insurance 
association,  owned  and  operated  by  133,000  active  duty,  Guard  and 
Reserve  men  and  women  in  uniform. 

In  1946,  the  Secretary  of  War,  Mr.  Patterson,  and  the  Chief  of 
Staff  of  the  Army,  General  Eisenhower,  and  many  officers  believed 
additional  insurance  was  needed  for  uniformed  personnel  in  peace 
and  in  war.  Since  commercial  insurance  had  been  virtually  unob- 
tainable in  the  war  years,  they  felt  that  additional  group  term  in- 
surance was  not  only  needed  but  would  be  an  excellent  incentive 
for  continuing  a  military  career,  especially  if  it  covered  combat 
deaths. 

On  December  5,  1946,  with  the  approval  of  the  Chief  of  Staff,  a 
group  of  officers  formed  a  nonprofit  membership  association.  Our 
organization  operated  out  of  the  Pentagon  until  1949  when  we 
moved  to  rented  space  in  Washington. 

Since  1946  AFRBA  has:  paid  $152  million  in  claims,  $34  million 
in  wartime  death  claims  during  the  Korean  and  Vietnam  conflicts. 
To  date  we  have  $12  billion  coverage  for  those  134,000  military 
members.  We  have  increased  its  basic  death  benefit  coverage  from 
$10,000  to  $50,000  for  the  same  premium.  Today  our  net  cost  is  40 
percent  cheaper  than  Government's  SGLI's  $35,000  policy.  Even 
after  the  1  July  1984  reduction  of  30  percent  scheduled  by  SGLI, 
we  are  cheaper  than  the  Government's  program,  and  we  intend  to 
stay  that  way. 

In  addition  to  life  insurance  coverage,  we  offer  our  members  low 
interest  emergency  at  6  percent,  and  educational  loans  at  8 
percent.  We  also  provide  financial  planning  and  survivor  benefit 
information.  For  example,  we  have  distributed  over  70,000  copies  of 
our  financial  planning  guide  that  covers  the  full  range  of  rights 
and  benefits  of  military  personnel  to  include  social  security,  retire- 
ment, and  survivor  benefits. 

We  are  proud  of  our  service  to  survivors.  On  the  same  day  we 
receive  a  telephone  call  that  a  member  has  passed  away,  we  send  a 
$5,000  emergency  death  benefit,  at  a  critical  time  when  funds  are 
most  needed.  During  Vietnam  we  raised  our  coverage  from  $15,000 
to  $20,000  in  1971;  and  then  to  $25,000  in  1973. 
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Two  hundred  and  fortj^-six  POW/MIA's  declared  KIA  received  full 
coverage  in  effect  at  the  time  they  were  declared  KIA — after  1976, 
coverage  was  $30,000 — we  also  continued  refunds  throughout  this 
period,  though  at  reduced  levels.  We  are  proud  of  our  record. 

The  only  effective  way  servicemen  can  be  apprised  of  availability 
of  our  low-cost  protection  and  service  is  through  once  a  year  mail- 
ing to  their  military  addresses. 

Today,  we  currently  receive  rosters  of  names  of  military  person- 
nel and  their  military  addresses  under  FOIA  exemption  552(b)(6). 
When  I  came  on  board  in  the  association  in  November  1982,  the 
Senate  had  already  completed  hearings  on  S.  774,  Freedom  of  In- 
formation Act  Reforrh. 

However,  as  a  result  of  our  discussions,  the  Senate  added  lan- 
guage in  its  committee  report  intended  to  be  helpful  to  the  associa- 
tion. 

I  have  included  that  in  the  written  statement. 

I  am  here  to  ask  the  committee  to  look  carefully  at  the  language 
in  section  9(6)  of  S.  774  which  prohibits  the  release  of: 

(6)  records  or  information  concerning  individuals,  including  compilations  or  lists 
of  names  and  addresses  that  could  be  used  for  solicitation  purposes  the  release  of 
which  could  reasonably  be  expected  to  constitute  a  clearly  unwarranted  invasion  of 
personal  privacy. 

I  believe  that  this  language  could  result  in  denial  of  access  to  our 
association  of  names  and  military  addresses  of  uniformed  person- 
nel, since  we  do  use  this  information  to  mail  a  brochure,  once  a 
year,  to  eligible  uniformed  personnel. 

This  year,  we  expect  at  least  15,000  new  members,  80-plus  per- 
cent of  whom  result  from  our  annual  mailing.  Without  that  annual 
access  to  names  and  addresses,  our  association  would  atrophy  and 
over  several  decades  become  an  organization  serving  only  retirees. 
Access  to  names  and  addresses  is  vital  to  our  association. 

We  therefore  recommend  that  the  proposed  legislation  include 
the  word  "commercial"  and  that  the  ph]'ase  in  section  9(6)  be 
changed  to  read  "used  for  commercial  solicitation  purposes,"  leav- 
ing the  current  requirement  upon  agencies  of  the  Federal  Govern- 
ment to  do  a  balancing  test  of  the  invasion  of  privacy  involved 
versus  the  public  interest  gained  from  granting  access. 

Mr.  Chairman,  I  would  point  out  that  this  change,  adding  the 
word  "commercial,"  matches  the  wording  in  the  DOD  Privacy 
Board  Memo  83-1,  7  June  1983,  and  it  is  the  current  policy  of  the 
Department  of  Defense  to  do  a  balancing  test,  public  interest 
gained  versus  the  invasion  of  privacy. 

We  also  urge  that  the  committee  report  language  include  guid- 
ance that  establishes  access  of  AFRBA  to  the  names  and  military 
address  of  uniformed  personnel  so  that  they  may  be  made  aware  of 
our  low-cost  coverage  and  valuable  services. 

Thank  you,  Mr.  Chairman. 

[The  prepared  statement  of  General  Blanton  follows:] 
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WRITTEN  TESTIMONY  OF  ARMED  FORCES  RELIEF  &   BENEFIT  ASSOCIATION  BEFORE  THE     ^  jC^ 
HOUSE  GOVERNMENT  INFORMATION,  JUSTICE  AND  AGRICULTURE  SUB-COMMITTEE  ON  THE 
HOUSE  GOVERNMENT  OPERATIONS  COMMITTEE  HOLDING  HEARING  ON  S.774  —  FREEDOM 
OF  INFORMATION  REFORM  ACT 

I  am  Charles  C.  Blanton,  Lt.  General,  United  States  Air  Force,  (Ret.).   Since 
October  11,  1975,  I  have  served  first  as  a  Director  and  subsequently  Vice 
Chairman  of  the  Board  of  Directors  of  the  Armed  Forces  Relief  &   Benefit 
Association.   After  retirement  from  active  duty  on  November  1,  1982,  I  was 
appointed  President  of  Armed  Forces  Relief  &   Benefit  Association  (AFRBA),  a 
non-profit  tax  exempt  501(c)(9)  voluntary  employees'  beneficiary  association 
that  provides  low  cost  group  term  life  insurance  only  to  military  personnel. 
Since  1947,  only  active  duty  military  personnel  have  been  eligible  to  join  the 
Association.   On  August  1,  1983,  the  right  to  become  a  member  and  obtain  term 
insurance  coverage  was  expanded  to  included  the  Guard  and  Reserve. 

I  thank  the  Committee  for  this  opportunity  to  comment  on  S.774.   Our  principal 
concern  is  a  proposed  change  in  the  present  FOIA  Section  552(b)(6)  exemption 
that  appears  to  bar  disclosure  of  "compilations  or  lists  of  names  and  ad- 
dresses that  could  be  used  for  solicitation  purposes  ..."  I  believe  that  un- 
less this  Committee  either  grants  an  exception  or  limits  the  scope  of  this 
language,  the  effect  will  be  to  permit  an  agency  to  refuse  to  release  requests 
by  AFRBA  for  unclassified  names  and  duty  station  addresses  of  military  person- 
nel.  If  that  were  to  occur,  there  would  be  quite  grievous  harm  to  AFRBA  mili- 
tary menbers  and  their  families. 

BACKGROUND 

In  1946,  shortly  after  the  end  of  World  War  II,  private  industry  was  competing 
actively  for  the  officer  personnel  the  services  wanted  to  retain  on  a  career 
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basis.  The  Secretary  of  War  (Mr.  Patterson),  the  Chief  of  Staff  (General 
Eisenhower),  and  many  senior  officers  believed  that  additional  incentives  were 
necessary  to  enhance  career  attractiveness  in  the  postwar  environment.   Since 
life  insurance  protection  from  commercial  sources  had  been  virtually  unob- 
tainable by  military  officers  during  the  war  years,  it  was  thought  that  group 
term  life  insurance  for  active  duty  officers  was  not  only  needed  but  would  be 
an  incentive  for  continuing  a  military  career. 

On  December  5,  1946,  with  the  approval  of  the  Secretary  of  War  and  the  Chief 
of  Staff,  a  group  of  officers  representing  various  arms  and  services  assembled 
to  form  a  non-profit  membership  association  "to  promote  the  general  welfare  of 
its  members  for  the  mutual  benefit  of  all."  Articles  of  Organization  were 
adopted,  and  four  active  duty  officers  were  elected  Directors  and  Officers  of 
the  Association.   In  1949,  when  business  justified  a  paid  manager,  the 
Association  moved  from  the  Pentagon  to  downtown  Washington. 

Since  that  time,  AFRBA  has  paid  over  $152  Million  in  claims,  including  $34 
Million  in  death  claims  during  Korea  and  Vietnam;  written  $12  Billion  of 
coverage  for  more  than  133,000  military  members;  increased  its  basic  insurance 
coverage  from  $10,000  to  $50,000  at  no  increase  to  its  $9.00  gross  monthly 
premium;  provided  that  coverage  at  less  net  cost  for  a  non-flyer  than  even 
coverages  offered  by  Servicemen's  Group  Life  Insurance  (which  is  administered 
by  the  U.  S.  Government  but  underwritten  by  the  commercial  life  insurance  com- 
panies).  For  example,  the  AFRBA  monthly  net  cost  for  $50,000  of  coverage  for 
the  fiscal  year  of  1983  was  $3.50. 
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The  Association  is  under  the  leadership  of  a  Board  of  Directors  of  senior 
military  personnel  who  provide  their  services  in  an  unpaid  capacity.   Actual 
and  final  control  of  the  Association  is  vested  in  its  members. 

During  the  years,  the  Association  has  refunded  to  its  members  a  significant 
portion  of  their  premium  contributions.  Annual  cash  refunds  were  paid 
throughout  the  Korean  and  Vietnam  Conflicts,  although  amounts  were  reduced 
because  of  increased  claims.  Funds  are   retained  in  the  Association's  reserves 
to  cover  normal  fluctuations  in  claims  and  to  provide  for  premium  stabiliza- 
tion under  wartime  conditions. 

The  Association  relies  on  direct  mailing  to  military  personnel  to  inform  them 
of  the  low  cost,  high  coverages  available  to  them  during  peace  and  war.  With- 
out access  to  mailing  lists,  AFRBA  will  be  unable  to  notify  the  uniformed  ser- 
vices personnel  of  the  availability  of  such  low  cost  insurance,  leaving  their 
choices  to  only  commercial  companies,  with  salesmen  who  call  on  military 
bases. 

PROGRAMS  AND  SERVICES  TO  MEMBERS 
In  addition  to  life  insurance  coverage,  AFRBA  has  also  provided  to  its  members 
financial  and  other  assistance,  including  low  interest  emergency  and  educa- 
tional loans,  financial  planning  assistance,  and  up-to-date  information  on 
Survivor  and  Social  Security  benefits.  The  following  are  specific  examples 
and  details  of  these  programs. 

In  its  Emergency  Assistance  Program,  which  began  in  1948,  AFRBA  granted  direct 
emergency,  low  Interest  loans  to  its  members.   In  those  early  days,  service 
personnel  who  were  reassigned  without  adequate  funds  found  help  at  AFRBA  with 


654 


loans  of  $500  at  3%.     Today,    these   loans   are   issued   for   those  extraordinary 
expenses   of  an   emergency  nature  which  are   not  expected   in   the   normal    course  of 
living  and   for  extraordinary  expenses   for   services   of  an  emergency  nature 
which  are   not  provided   or   reimbursed  by   the  U.   S.   Government.      Each  applica- 
tion  is   judged   independently  with   respect  to   the   stated  emergency  and   the 
financial   qualifications   of   the  member.     Loans   are  made   for  a  period  of   six 
months  or  one  year,    in  amounts  of  $500,   $1,000,   or  $1,500.      The   interest  rate 
has  been   held   at  6%   for  many  years.      For   the   period   from  the   beginning  of   1979 
to  date,    121    loans   in  an  average  amount  of  $1,379  were   granted   to  members. 

An  Educational   Assistance  Program  for  members   and   their   families  was   es- 
tablished in  1950.     Originally  conceived  as  a  Scholarship  Program,  which  dis- 
tributed Association   funds  to  especially  deserving  children  of  members,    the 
program  was   changed   in   1965   to   provide  more  widespread   assistance   to  members 
and   their   families   by  means   of   loans   for  higher  education.      Over   the  years, 
the  program  was  expanded   from  a  $500  maximum  loan   at  2%   interest   to  a   program 
which  provided  a  $5,000  maximum  lean   at  an   interest  rate  of   1?  below  the  New 
York  Citibank  prime  rate.      In  1978,    the   number  of   loans   granted   reached  530 
and   totalled  $2,000,000,      During  1978,    1979,   and   1980,   844    loans  were   issued 
in  an  average  amount  of  $3,686  each,   payable  over  a  period  of  five  years.     New 
loans  under   that  program  were  discontinued  at  the  end  of  1980   in  order  to  as- 
sure  the  Association's  absolute  compliance  with  new  IRS   regulations  governing 
the  activities  of  501(c)(9)   organizations,   and  also  because  of  the  availabili- 
ty at  that   time  of  other   federal    and   state   loan   programs.      Currently,    $261,000 
of  Association   funds  remain  committed   to  Educational   Loans  under   the  program, 
with  226  members   still    participating. 
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AFRBA   has   recently  contributed   to   the  United  Student  Aid  Funds.    Inc.,    for   the 
purpose  of  participating   in   that  organization's  corporate   loan  program  for 
parents   and   students.      Through   that   non-profit  corporation    serving  education, 
we  have  created  a  present   loan   capacity  of  $2,000,000   for   the   benefit  of  AFRBA 
members  and   their   families   seeking   funds   to  defer   the   costs   of  their   higher 
education.      USA  Funds  guarantees  eligible  educational    loans  made   by  commercial 
banks. 

Financial   Planning  and  Survivor  Benefit   Information    is   provided   on   a   con- 
tinuous basis   through  a   variety  of  means   and  media.      AFRBA 's   twice  yearly 
Newsletters   to   its  entire  membership   (133,000+)    highlight   significant  changes 
and  aspects   of   the  Servicemen's  Group  Life   Insurance    (SGLI)   Program,   Survivor 
Benefit  Program  (SBP),    Social    Security   benefits,    and    the   pros   and   cons   of 
group   term  life   insurance.      Additionally,    this    information    is  made  available 
to  members   and   non-members  who  request   it,    as  was    the   case  with   our  Financial 
Planning  Guide    (35,000  distributed   free   on   request  by  military  members).      As  a 
matter  of   interest,    this  guide   has  been   provided   for   instructional    purposes   to 
such  widely  varied   non-member  activities   as   the  USA  Ordnance  Center  and 
School,   the  Naval   War  College,  NORAD  Headquarters,   and  the  Career  Training 
Division   of   the  Warrant  Officers  Course  at  Fort  Rucker.      This  Financial   Plan- 
ning Guide  was  so  well-accepted  and  useful   to  military  personnel    that  the 
Association  provided  an  updated  edition   so   far   this  year   to  35,000  members. 

In  order   to  provide   first-hand   the   latest   information  on  our  members' 
coverages,   visits   to  bases/lnstallatlons/posts  world-wide  are  made  by  the 
Association   staff.      In  1983,   about  40   installations  were   visited. 
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Significant  Historical    Features   of  AFRBA's   Insurance  Program 
Unlike   commercial    insurers,    the   Association   provides   an   immediate   $5,000   death 
benefit  within  24   hours    to   the   beneficiary  of  each  member  upon    telephone 
notification   of  death.      The  emergency  death   benefit  was   instituted  during   the 
Korean  War  because   it  was   found   that  many   families  were   bereft   of  funds  while 
awaiting  claim  papers    from  the   government  or   insurance  companies.     The 
Association   served   the   uniformed   services   and    the    families   of  POW/MIAs  during 
such   crises   as    the  Vietnam  Conflict.      During   these   conflicts,    for  example,    the 
Association   handled   hostile  death   claims   totalling   some  $34,000,000.      When   an 
individual    member   of  AFRBA  was   reported   as   being  a  prisoner   or  missing,    he  was 
continued   on  AFRBA   rolls  as  an   active  member,   entitled   to  receive   refunds, 
loans   and   other  benefits   of  membership. 

During   the   Vietnam  years,    the  Association's  coverage  was   raised    from  $15,000 
to  $20,000    (1970)   and    then   to  $25,000    (1973),    all    without  any   increase    in  mem- 
ber  contribution:      coverage   of  POW/MIA  was   likewise   increased   and  was   not 
frozen  at   the   level    existing  at  the   time  of  loss.      When   determinations   of 
death  were  made   later   by   the  Department  of  Defense,    the  Association   paid   the 
full   amount  of  the  death  benefit  existing  on  the  determined  date  of  death 
(many  at  $30,000,   the  amount  approved   in  1976)   plus   interest.     The  Association 
was   in   constant  communication  with   the  Department   of  Defense.      There  were  245 
POW/MIA  members   of   the  Association  who  did  not  return  and   for  whom  death 
claims  were   paid. 

A   significant  benefit  provided  by  the  Association   over   the  years   has  been  a 
consistent  record  of  payment  of  annual   cash  refunds   to  active  duty  members   of 
basic  coverage.     Annual    refunds  have  reduced   insurance  costs   significantly, 
emphasizing  the  membership  beneficiary  aspect  of  the  Association, 
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Application  of  the  Present  Freedom  of  Information  Act  to  the  Affairs  of  AFRBA 

AFRBA  now  obtains  from  agencies  of  the  Department  of  Defense  names  and  duty 
addresses  of  military  personnel  for  a  once-a-year  mailing  of  a  brochure  in- 
forming them  of  Association  benefits.  This  minimal  effort,  currently  approved 
by  all  services,  allows  the  service  members  the  comfort  of  having  an  oppor- 
tunity to  adequately  protect  themselves  and  their  families.  This  is  of  in- 
creased importance  since  AFRBA  recently  expanded  new  membership  eligibility 
from  approximately  600,000  active  duty  personnel  at  an  above  pay  grade  E-7  in 
all  uniformed  services,  to  about  1,800,000  at  pay  grade  E-5  and  above  in  the 
active  and  reserve  forces  (National  Guard  and  unit-assigned  Ready  Reserve). 
This  means  that  Association  benefits  now  are  available  to  three  times  as  many 
potential  members  as  before.  Since  AFRBA  has  no  agents  in  the  United  States, 
its  growth  has  been  mainly  (80%)  by  direct  mail  explanation  of  benefits  and 
help  from  current  members. 

At  present.  Exemption  (b)(6)  of  the  FOIA  has  not  restricted  the  availability 
to  AFRBA  of  the  names  of  military  addresses  of  Reserve,  National  Guard  and 
active  duty  servicemembers  stationed  in  the  continental  United  States.  The 
Departments  of  the  Army,  Air  Force  and  Navy  have  accepted  the  tax-exempt  non- 
commercial nature  of  the  Association  and  the  character  of  its  range  of  bene- 
fits to  members  as  fulfilling  the  requirements  of  Exemption  (b)(6). 

Association  requests  and  use  of  military  roster  information  are  also  well 
within  the  scope  of  judicial  rulings  that  interpret  current  FOIA  Exemption 
(b)(6)  as  being  designed  to  protect  only  intimate  details  of  personal  and  fam- 
ily life.  Even  where  on  one  occasion  an  AFRBA  request  was  viewed  by  the  De- 
partment of  the  Army  to  be  more  than  a  minimal  Invasion  of  privacy,  it  was 
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held   that,    "based  on   the  AFRBA's  record   of  making  available  emergency  loans 
and  educational    assistance   to   its   members   and   financial    planning   and   other 
useful    information   to  all    military  personnel,   we   have  determined   that   the   pro- 
vision of  these  public   interest-oriented   services  outweighs   the   invasion   of 
privacy  which  results   from  receipt  of   the  AFRBA's  membership   solicitation 
packet  once  each  year." 

Recognition   that  FOIA  disclosure   of   service   rosters    to  organizations   such   as 
AFRBA  was    in   the   general    public    interest  was   reflected   in   the  Senate  Judiciary 
Committee   report  on  S.774    in  which   the   following   language  was   included  at  page 
22: 

"By   requiring   the   courts   to  balance   the   interest   in  disclosure  of 
such   lists   against   the   interest   in  privacy,    the  Committee   recog- 
nizes  that  disclosure  may  be   appropriate   in   some  circumstances. 
See  Disabled  Officers  Association   v.    Rumsfeld.,   428  F.    Supp.    454 
(D.O.C.    1977)    (list  of  disabled   retired  military  personnel    dis- 
closed   to  non-profit  organization  established   to  assist  members    in 
pursuing  benefits  and   advocating   their   interest   nationally.)" 

The  Committee's   intention  with   respect   to   this    language  was   evidenced   in  a 
letter   to   the  Association    sent  by  Senator  Strom  Thurmond,   on  September  6, 
1983,   in  which  he   stated: 

"Thank  you   for  your  kind  and   thoughtful   letter  concerning  my  effort 
to  provide   language   in   the  Judiciary  Committee  Report  which  will 
continue  to  allow  the  Armed  Forces  Relief  &  Benefit  Association   to 
provide   insurance   services   to  our  Armed  Forces  personnel   within 
Congressional    guidelines. 

Be  assured   I   was   glad   to  help  with   this   important  matter  which   is 
beneficial    to  our  military   personnel." 
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Position   of  AFRBA  With  Respect   to  Section  9  of  S.774 
Captioned   "Personal    Privacy" 

AFRBA's  principal    concern   is   that   the   bill's  contemplated  modification   of  Ex- 
emption 6   contains    language   that  prohibits   release  of   "compilations   or   lists 
of  names  and   addresses    that  could  be  used   for   sol i citation  purposes,    the 
release  of  which  could   reasonably  be  expected   to  constitute  a  clearly  unwar- 
ranted  invasion  of  personal    privacy." 

The  unavoidable   likelihood   is   that   this   language  will    unfavorably  prejudice  an 
agency  of   the   federal    government   in   Its   examination   of   the  Association's  mem- 
bership  services,    aside   from  insurance   coverage,   when   it  conducts   the   court- 
approved   balancing   test   to  determine  whether   the    interest   in  privacy  is   not 
outweighed   by  the  public   interest   in  disclosure.      AFRBA   fears   that   such   lan- 
guage will    be   construed   as   lumping  both   commercial    and   non-commercial 
requesters   collectively   in  an   implicitly  tainted   category. 

The   new   language   suggests   that   solicitation   for  any  purpose,  whether  or  not   it 
is   for  commercial    profit,    is   prohibited   conduct.      As  a  result,   AFRBA   not  only 
would  have   to  meet  the  threshold   test  of  whether  its  annual   mailing  con- 
stitutes an   invasion  of  privacy  and  a  balancing  test  as   to  whether  the  mailing 
is  unwarranted,   but  also  each  of  such  tests  would  be  conducted  under  a  heavy 
inference  that   the  requester  is  engaging  in  proscribed   "solicitation",   an  act 
the  new  statute  implies   is   tainted  per  se. 

Clearly   receiving   from  an  agency  a  prospective  member's  name  and   the   address 
of  his   unit  of  assignment  (address)   for  the  purpose  of  offering  participation 
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in  the  benefits  of  AFRBA  is  not  an  invasion  of  personal  privacy,  but  an  oppor- 
tunity strongly  desired  by  military  personnel,  as  attested  to  by  the  133,000 
size  of  AFRBA' s  current  membership. 

It  is  therefore  recommended  that  the  language  of  Section  9  in  S.774  be 
modified  to  identify  only  solicitation  for  commercial  purposes,  thusly: 

"(6)  records  or  information  concerning  individ- 
uals, including  compilations  or  lists  of  names 
and  addresses  that  could  be  used  for  commercial 
solicitation  purposes,  the  release  of  which  could 
reasonably  be  expected  to  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy;" 

We  also  request  that  this  Committee's  report  clearly  preserve  AFRBA 's  con- 
tinued entitlements  to  names  and  station  addresses  under  FOIA  to  enable  mili- 
tary personnel  to  make  an  informed  judgment  of  their  insurance  needs.  Other- 
wise, I  am  fearful  that  servicemember  protection  will  be  abandoned  to  the 
large  for-profit  life  insurance  companies,  whose  business,  being  conducted  as 
it  is  with  armies  of  sales  agents,  and  unfettered  employment  of  media  adver- 
tising and  marketing  techniques,  will  be  unaffected  by  any  lack  of  access  to 
FOIA  information. 

I  would  predict  that  AFRBA  would  atrophy  over  the  next  decade  and  become 
primarily  an  Association  of  retirees,  with  increasing  costs  and  decreasing 
membership.  The  advantages  of  this  Association's  low  cost  group  term  life 
insurance  coverage  would  be  denied  the  active.  National  Guard,  and  Reserve 
personnel  it  was  developed  to  protect.  The  two  remedies  we  have  requested, 
Mr.  Chairman,  will  insure  that  our  Association  will  continue  to  have  access, 
through  once  a  year  mailings,  to  uniformed  personnel  everywhere  ...  and  that 
our  members  will  continue  to  benefit  from  our  low  cost  coverage  and  services 
in  peace  and  in  war. 
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Mr.  English.  Mrs.  Haskin. 

STATEMENT  OF  LYNN  MARTIN  HASKIN,  PRESIDENT,  WOMEN  IN 
COMMUNICATIONS,  INC.,  ACCOMPANIED  BY  LOUISE  OTT, 
PUBLIC  AFFAIRS  DIRECTOR 

Mrs.  Haskin.  We  would  like  to  thank  Congressman  Glenn  Eng- 
lish and  the  subcommittee  for  inviting  Women  in  Communications, 
Inc.  to  present  its  views  on  S.  774,  the  Freedom  of  Information 
Reform  Act. 

My  name  is  Lynn  Martin  Haskin.  I  am  assistant  professor  of 
journalism  at  Pennsylvania  State  University,  Delaware  County 
Campus.  Currently,  I  am  on  leave  and  working  as  special  assistant 
to  the  provost  of  Temple  University  in  Philadelphia. 

Accompanying  me  here  today  is  Louise  Ott,  public  affairs  direc- 
tor of  Women  in  Communications,  Inc. 

I  am  the  national  president  of  Women  in  Communications,  Inc., 
a  national  organization  of  12,000  women  and  men  who  work  in  all 
fields  of  communications — newspapers,  public  relations,  advertis- 
ing, magazines,  broadcasting,  journalism  education,  freelance  writ- 
ing, editing,  and  photography. 

The  organization  was  founded  75  years  ago  this  year,  by  nine 
women  student  journalists  at  the  University  of  Washington  in  Se- 
attle. Since  that  time,  two  purposes  of  our  organization  have  en- 
dured, to  work  to  preserve  freedom  of  information,  and  to  advance 
the  progress  of  women  in  communications  fields.  Our  testimony 
here  furthers  both  of  those  goals. 

As  communicators  and  as  women,  we  are  in  a  special  position  to 
have  an  impact  on  freedom  of  information  and  women's  struggle  to 
gain  equality  in  the  workplace. 

On  both  counts,  we  have  experienced  problems.  As  women  jour- 
nalists and  communicators,  we  urge  that  access  to  government  in- 
formation remain  as  open  as  possible.  As  women  striving  for  equity 
in  the  workplace,  we  must  have  access  to  information  that  docu- 
ments the  efforts  of  government,  business,  and  industry  to  eradi- 
cate employment  and  other  sex  discrimination. 

WICI  is  allied  with  the  other  media  organizations  who  have  al- 
ready appeared  before  you:  The  American  Society  of  Newspaper 
Editors,  the  Society  of  Professional  Journalists,  Sigma  Delta  Chi, 
the  Reporters  Committee  for  Freedom  of  the  Press,  and  the  Ameri- 
can Newspaper  Publishers  Association,  to  name  a  few. 

Like  them,  WICI  opposes  S.  774.  We  believe  the  changes  proposed 
by  S.  774  make  information  more  difficult  to  secure,  give  Govern- 
ment agencies  more  reasons  not  to  release  information,  and  more 
time  to  ponder  those  decisions. 

The  Freedom  of  Information  Act,  in  its  present  form,  is  a  useful 
and  working  tool  for  news  and  information  gathering,  research  and 
documentation. 

WICI  also  works  to  help  women  advance  in  their  communica- 
tions careers.  We  cooperate  with  many  other  national  women's 
membership  and  professional  organizations  on  activities  of  mutual 
interest. 
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We  share  expertise  and  exchange  information.  From  this  per- 
spective, we  want  to  call  particular  attention  to  one  provision  of  S. 
774  which  we  believe  needs  further  comment  and  discussion. 

The  expansion  of  the  language  in  the  business  procedures  section 
to  include  "commercial,  research,  financial  or  business  informa- 
tion" could  make  affirmative  action  and  other  employment-related 
information  nearly  impossible  to  secure. 

The  language  of  the  section  would  permit  companies  to  stamp  as 
confidential  all  documents  and  data  about  the  employment  of 
women  and  minorities. 

Without  narrow  definitions,  we  fear  thiat  hiring  and  employment 
data  on  women  and  minorities  would  be  labeled  "research"  or 
"business  information,"  and  therefore  keep  hidden  from  view  of  in- 
quiring women's  organizations  who  monitor  enforcement  and  other 
activities  of  the  Office  of  Federal  Contract  Compliance  Programs 
and  the  Equal  Employment  Opportunity  Commission. 

That  section  of  S.  774,  as  proposed,  would  tilt  the  scales  toward 
nondisclosure  and  would  set  off  a  series  of  complicated  and  time- 
consuming  procedures  for  agencies  and  the  requesters;  notifying  all 
businesses  about  whom  information  is  sought,  taking  comments, 
and  eventually  battling  in  court  over  the  release  of  the  requested 
information. 

In  preparing  our  testimony,  WICI  consulted  with  two  national 
women's  organizations  who  research  and  monitor  the  employment 
of  women  and  minorities  in  business  and  industry,  and  the  enforce- 
ment efforts  of  the  Government  agencies  concerned  with  affirma- 
tive action. 

The  two  groups  are  Women  Employed  and  the  Women's  Legal 
Defense  Fund.  Although  these  groups  are  not  the  only  women's  or- 
ganizations to  use  the  Freedom  of  Information  Act  in  their  re- 
search and  monitoring,  they  have  developed  expertise  in  affirma- 
tive action  and  employment  practices. 

They  freely  share  their  findings  with  other  organizations,  like 
WICI,  and  coalitions  of  groups  who  do  not  have  the  resources  to  un- 
dertake this  kind  of  data  gathering. 

Nancy  Kreiter,  research  director  of  Women  Employed,  a  10-year- 
old  national  membership  organization  based  in  Chicago,  said,  "The 
major  basis  of  our  monitoring  activity  could  be  wiped  out  if  we 
couldn't  get  affirmative  action  information.  We  don't  favor  any 
change  in  the  FOIA  that  would  make  it  harder  to  get  this  kind  of 
information." 

Kreiter  said  that  Women  Employed  has  experienced  a  "slowing 
down"  of  responses  by  the  EEOC  and  the  OFCCP  during  the  past  3 
years.  "Now  we  must  be  very  tenacious  in  keeping  after  the  agen- 
cies, checking  repeatedly  and  on  a  regular  basis  about  their 
progress  in  fulfilling  our  requests." 

However,  she  said  eventually  all  of  their  FOIA  requests  have 
been  granted,  after  all  avenues  have  been  pursued,  including  legal 
intervention. 

Claudia  Withers,  staff  attorney  for  the  Women's  Legal  Defense 
Fund,  a  national  membership  organization  based  in  Washington, 
also  said  that  WLDF  has  experienced  slower  responses  to  their  re- 
quests for  affirmative  action  information. 
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Mr.  Chairman,  it  should  be  noted  here  that  this  information  does 
not  He  in  reports  on  dusty  shelves.  For  dozens  of  women's  and  mi- 
nority groups,  the  Women's  Legal  Defense  Fund  and  Women  Em- 
ployed are  respected  sources  of  information  and  expertise. 

WICI  and  other  women's  and  minority  groups  use  the  data  in  ar- 
ticles in  their  publications  for  members. 

Nancy  Kreiter  of  Women  Employed  said,  "Reporters  call  us  on  a 
regular  basis  for  information  about  enforcement  activities  of  EEOC 
and  OFCCP." 

This  material,  about  how  the  procedures  are  working  and  how 
companies  are  adhering  to  anti-discrimination  laws  and  regula- 
tions, gets  out  to  the  general  public,  as  well  as  to  our  members, 
through  newspapers,  magazines  and  television. 

WICI  and  Women  Employed  and  the  Women's  Legal  Defense 
Fund,  do  not  favor  any  modifications  to  the  FOIA  that  would  make 
it  more  difficult  to  secure  employment-related  information  about 
women  and  minorities  that  is  on  file  with  agencies,  or  that  would 
make  it  harder  to  monitor  what  Government  agencies  are  doing. 

WICI  believes  that  the  new  procedures  in  S.  774  suggest  wider 
protections  for  all  kinds  of  business  information,  despite  the  fact 
that  the  exemption  itself  remains  intact.  We  would  like  to  call  at- 
tention to  this  inconsistency. 

We  fear  that  the  new  procedures  give  corporations  a  whole  new 
menu  of  dodges  for  keeping  hidden  much  more  than  secret  chemi- 
cal formulas,  sources  of  scarce  materials,  or  financial  projections, 
as  the  companies  who  have  previously  testified  would  have  you  be- 
lieve. 

Now,  I  want  to  make  the  second  main  point  of  our  statement. 
WICI  opposes  the  changes  proposed  by  S.  774.  But,  if  there  are  to 
be  any  changes  at  all  in  the  Freedom  of  Information  Act,  any  "fine 
tuning"  of  what  exists,  the  members  of  our  organization  most  favor 
closing  the  route  to  the  so-called  backdoor  amendments. 

During  the  past  two  Congresses,  these  exemptions  have  sliced 
away  at  the  Freedom  of  Information  Act,  without  much  congres- 
sional debate  and  without  much  public  notice. 

In  the  past  2  years,  as  president-elect  and  president  of  WICI,  I 
have  traveled  to  more  than  two  dozen  different  cities,  from  Akron 
to  Miami  to  Los  Angeles  to  Tulsa,  and  from  places  as  disparate  as 
Manhattan,  Kansas  and  Manhattan,  New  York,  where  we  have 
student  and  professional  chapters. 

The  circumstance  that  arouses  most  alarm  among  our  members 
is  the  ability  of  government  agencies  to  modify  the  kinds  of  infor- 
mation to  be  released  under  the  FOIA,  without  having  to  deal  with 
the  House  and  Senate  committees  that  have  jurisdiction  over  free- 
dom of  information  matters. 

The  provision  in  S.  774,  to  publish  these  special  exemptions  in 
the  Federal  Register,  only  erects  a  road  sign.  What  our  12,000 
members  want  is  a  roadblock.  We  really  cannot  understand  how  so 
many  of  our  elected  representatives  laud  the  FOIA  and  its  princi- 
ples, yet  seem  to  tolerate  a  system  that  permits  Government  agen- 
cies to  undermine  the  act  without  much  debate  or  notice. 

WICI  believes  that  all  proposals  for  special  exemptions  should  be 
considered  by  this  House  subcommittee  and  its  counterpart  in  the 
Senate. 
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Thank  you  for  this  opportunity  to  share  our  views  with  you. 

Since  this  testimony  was  prepared,  I  have  interviewed  numerous 
reporters  and  editors  who  have  had  first-hand  experience  with 
FOIA,  and  I  would  be  happy  to  answer  any  questions,  and  I  thank 
you  for  this  opportunity  to  share  our  views  with  you. 

Mr.  English.  Mr.  McDonald? 

STATEMENT  OF  MICHAEL  McDONALD,  GENERAL  COUNSEL, 
AMERICAN  LEGAL  FOUNDATION,  WASHINGTON,  DC 

Mr.  McDonald.  Thank  you,  Mr.  Chairman. 

My  name  is  Michael  McDonald,  and  as  general  counsel  to  the 
American  Legal  Foundation,  I  would  like  to  thank  you  and  the 
members  of  the  subcommittee  for  inviting  us  to  appear  here  this 
morning  to  discuss  S.  774,  the  Freedom  of  Information  Reform  Act. 

As  you  are  aware,  S.  774  was  sharply  criticized  by  organizations 
representing  the  print  and  broadcast  media  during  the  May  24 
hearings  before  this  subcommittee. 

Specifically,  spokesmen  for  a  number  of  new  organizations  ap- 
peared to  express  their  alarm  about  the  bill's  proposed  changes  and 
its  "potential  impact  upon  a  reporter's  ability  to  follow  the  work- 
ings of  government." 

An  additional  recurring  theme  advanced  by  the  media  was  that 
the  bill  "will  give  Federal  agencies  dangerous  new  powers  of  secre- 
cy to  withhold  more  Government  information  from  the  public,  vital 
information  necessary  for  citizens  to  be  informed  about  the  work- 
ings of  their  Government." 

The  American  Legal  Foundation  believes  that  the  media's  dire 
predictions  about  the  potential  effects  of  S.  774  are  inaccurate  and 
unjustified.  In  this  instance,  as  in  so  many  others,  the  media  are 
attempting  to  use  first  amendment  scare  tactics  to  further  their 
own  narrow  news-gathering  interests  at  the  expense  of  the  broader 
public  interest. 

While  it  is  no  easy  task  to  bring  to  equipoise  the  public's  inter- 
ests in  access  to  Government  files  and  the  Government's  substan- 
tial interest  in  protecting  such  matters  as  confidential  business  in- 
formation, law  enforcement  techniques  and  the  enormous  amount 
of  highly  personal  information  it  possesses  about  individuals,  ALF 
believes  that  S.  774  judiciously  strikes  a  proper  balance. 

We  would  like  to  thank  Congressman  English  for  inviting  us 
here  today  to  express  our  views  since  we  are  apparently  one  of  the 
few  outside  public  interest  organizations  that  supports  the  bill  as  it 
is  presently  written. 

The  American  Legal  Foundation  is  a  national  nonprofit  public 
interest  law  center  that  engages  in  litigation  and  the  administra- 
tive process  in  media-related  matters. 

ALF  represents  the  interests  of  40,000  members  and  supporters 
who  reside  throughout  the  United  States. 

ALF  devotes  all  of  its  resources  to  cases  and  issues  relating  to 
the  media.  It  is  dedicated  to  ensuring  that  the  media  act  in  a  fair 
and  responsible  manner  in  reporting  the  news  to  the  public. 

In  order  to  achieve  its  goal,  the  foundation  has  appeared  before  a 
wide  variety  of  forums,  both  legal  and  nonlegal. 
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For  example,  ALF  routinely  appears  before  the  Federal  Commu- 
nications Commission  in  efforts  designed  to  eliminate  media  bias. 

See,  for  example,  in  re  complaint  of  American  Legal  Foundation 
V.  Columbia  Broadcasting  System,  Inc.,  FCC  file  No.  Cl-515,  in 
which  ALF  has  presented  evidence  to  the  Commission  demonstrat- 
ing that  the  CBS  documentary,  "The  Uncounted  Enemy:  A  Viet- 
nam Deception,"  deliberately  distorted  and  suppressed  information 
in  order  to  create  the  false  impression  that  Gen.  William  West- 
moreland led  a  conspiracy  to  falsify  enemy  troop  numbers  during 
the  Vietnam  war. 

ALF  has  also  appeared  in  Federal  court  on  several  occasions  to 
challenge  exaggerated  first  amendment  claims  of  the  news  media 
and  to  assist  individuals  in  vindicating  their  personal  reputations 
through  libel  suits. 

See,  for  example.  The  Daily  Herald,  et  al.,  v.  Munro,  civil  No. 
C83-840T,  in  which  ALF  is  opposing  the  media  in  an  ongoing  law- 
suit over  the  news  media's  right  to  conduct  exist  polls  v/ith  voters 
on  election  day,  and  Tavoulareas  v.  The  Washington  Post,  No.  83- 
1605,  D.C.  circuit,  in  which  ALF  has  filed  an  amicus  brief  in  sup- 
port of  plaintiff  Tavoulareas'  $1.8  million  libel  action. 

Representatives  of  ALF  regularly  appear  in  public  to  discuss  im- 
portant media-related  issues.  For  instance,  on  March  25,  1984,  ALF 
appeared  at  Columbia  University  to  discuss  the  first  amendment 
rights  of  the  press  in  light  of  the  recently  issued  National  Security 
Decision  Directive  84. 

On  April  19,  1984,  an  ALF  representative  appeared  at  a  Univer- 
sity of  Michigan  Law  School  conference  on  "The  Reagan  Adminis- 
tration and  the  First  Amendment." 

On  May  22,  1984,  ALF  appeared  before  a  select  group  of  journal- 
ists and  newspaper  ombudsmen  from  across  the  country  at  the 
Washington  Journalism  Center  to  lead  a  discussion  on  "Libel  and 
the  Media." 

Last,  it  is  important  to  emphasize  that  the  American  Legal  Foun- 
dation currently  operates  its  own  news  reporting  service.  The  ALF 
News  Service  [ALFNS]  is  an  independent  news  service  devoted  to 
investigating  and  reporting  stories  of  general  public  interest  that 
would  otherwise  go  unnoticed  or  ignored  by  the  major  news  outlets. 

Although  ALFNS  only  began  operation  in  April  1983,  it  has  al- 
ready succeeded  in  distributing  investigative  news  articles  to  hun- 
dreds of  newspapers  and  magazines  across-  the  Nation,  with  printed 
articles  reaching  more  than  1  million  readers. 

Rather  than  simply  recite  my  testimony,  I  would  like  to  touch  on 
some  of  the  major  changes  that  the  Freedom  of  Information 
Reform  Act  will,  if  it  is  enacted,  instigate  and  some  of  the  reasons 
why  the  American  Legal  Foundation  feels  that  changes  are  neces- 
sary. 

This  morning,  and  in  previous  testimony  before  this  subcommit- 
tee, you  have  been  exposed  to  what  is  often  referred  to  as  a 
"parade  of  horrors."  To  date,  the  horrors  have  all  come  from  one 
side,  namely,  the  media.  They  favor  a  policy  which  would  broaden 
the  scope  of  the  Freedom  of  Information  Act.  Accordingly,  they  are 
calling  upon  you  to  reject  S.  774. 

The  examples  that  I  am  going  to  give  are  the  obverse  of  those 
expressed  by  the  media.  They  detail  some  of  the  reasons  why  ALF 
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believes  the  act  is  currently  malfunctioning  and  needs  to  be  fine- 
tuned  through  S.  774. 

We  have  progressed  a  long  ways  since  the  days  of  Cardinal  Ri- 
chelieu, when  he  said,  "Secrecy  is  the  first  essential  in  the  affairs 
of  State." 

July  4,  1966,  the  FOIA  was  enacted.  It  became  the  declared 
policy  of  Congress  that  henceforth  there  would  be  openness  in  Gov- 
ernment. Acting  pursuant  to  Justice  Brandeis'  dictum  that,  "Sun- 
shine is  the  best  disinfectant,"  Congress  declared  that  the  people 
have  a  right  to  know  what  is  going  on. 

Congress  did  not,  however,  blindly  throw  open  the  doors  of  Gov- 
ernment. It  allowed  that  there  were  nine  exemptions,  recognizing 
that  there  are  competing  interests  which  must  be  safeguarded  and 
that  the  Government  cannot  pass  out  information  in  a  haphazard 
fashion. 

Since  1966,  we  have  seen  two  groups  of  organizations  in  particu- 
lar take  advantage  of  the  act:  business  and  crime  groups.  Over  60 
percent  of  all  freedom  of  information  requests  come  from  business 
groups  and  my  experience  with  the  Justice  Department  when  I 
worked  for  the  Drug  Enforcement  Agency  in  the  Freedom  of  Infor- 
mation Act  Division,  made  me  aware  that  over  60  percent  of  all  re- 
quests that  the  Drug  Enforcement  Agency  receives  come  from 
people  who  are  either  incarcerated  felons  or  known  drug  traffick- 
ers. 

It  is  the  position  of  the  Foundation  that  the  original  intent  of 
Congress  is  being  thwarted  through  misuse  of  the  act.  We  believe 
S.  774  proposes  remedies  which  will  tighten  up,  but  not  adversely 
affect  the  right  of  the  media  to  gather  news. 

We  are  a  bit  stunned  by  the  reception  that  S.  774  has  received. 
Reading  from  the  Reporter's  Committee  for  Freedom  of  the  Press 
statement,  which  was  submitted  on  May  24,  ALF  notes  that  they 
seem  to  regard  the  bill  as  one  more  assault  by  the  Reagan  adminis- 
tration to  institute  a  type  of  "information  dictatorship." 

However,  let  me  run  through  some  of  the  redefined  exemptions, 
the  specific  provisions  of  the  bill,  and  see  if  you  agree  with  that 
assessment. 

The  major  stumbling  block  for  media  organizations  and  also  for  a 
number  of  individuals  testifying  here  this  morning,  is  the  fact  that 
the  Government  will  be  charging  fees  when  individual  requesters 
are  not  able  to  show  that  the  information  being  requested  is  made 
in  the  public  interest. 

As  I  said,  a  majority  of  the  requests  are  coming  from  business 
organizations,  and  there  are  a  number  of  individual  instances  when 
we  see  that  the  act  is  being  used  to  "get  a  leg  up"  on  one's  competi- 
tors. 

For  example,  sources  in  the  Food  and  Drug  Administration  who 
review  FOI  material  inform  me  that  much  research  that  is  being 
submitted  to  the  FDA  because  we  want  to  make  sure  that  safe 
drugs  are  marketed  is  being  disclosed  through  FOI  requests. 

Also,  in  regard  to  fees,  we  see  individuals  such  as  incarcerated 
felons  taking  advantage  of  the  act.  I  mentioned  incarcerated  felons. 
However  perhaps  the  most  celebrated  example  of  misuse  is  the  liti- 
gation involving  the  former  CIA  agent,  Philip  Agee.  Agee  cost  the 
CIA   over  $400,000   in   one   Freedom   of  Information   Act   request 
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alone,  and  he  was,  of  course,  using  the  act  not  to  further  any  public 
interest,  but  to  carry  out  his  systematic  attempt  to  discredit  the 
agency  and  expose  operatives  abroad. 

There  is  already  a  provision  of  the  United  States  Code,  31  U.S.C. 
9701,  which  expressed  the  sentiment  of  the  Congress  in  1982,  that 
agencies  should,  as  much  as  possible,  be  self-sustaining. 

We  feel  that  the  fee  change  provisions  of  S.  774,  are  an  extension 
of  31  U.S.C.  9701  and  are  within  the  spirit  of  Congress  as  expressed 
in  1982. 

Regarding  the  time  limits  of  S.  774,  section  2  of  the  bill  would, 
the  Foundation  feels,  establish  more  realistic  time  limits  for  the 
processing  of  FOI  requests.  It  is  all  very  well  and  good  to  say  that 
the  faceless  bureaucrats  who  run  the  agencies  are  being  nonrespon- 
sive  to  FOIA  requests.  We  must  remember,  however  that  the  Gov- 
ernment employs  over  5  million  individuals.  These  are  people  like 
you  and  I  who  are  not  trying  to  subvert  the  act  but  to  carry  out  its 
intent.  It  is,  however,  a  Herculean  task. 

What  the  10-day  time  limits  are  doing  is  leading  to  errors  in  the 
processing  of  requests  and  the  dissemination  of  information  which 
shouldn't  be  out  in  the  public. 

In  February  of  this  year,  for  example,  in  connection  with  a  study 
that  the  American  Legal  Foundation  was  undertaking,  a  Freedom 
of  Information  Act  request  was  made  to  the  EPA.  Recognizing  the 
working  of  the  act,  I  specifically  asked  that  the  names  of  individ- 
uals who  had  submitted  complaints  to  the  agency  be  deleted  from 
the  request,  from  the  copies  of  documents  that  would  be  sent  to  us. 

We  received  a  very  timely  response  on  our  request.  But  one  of 
the  disturbing  things  we  noticed  was  that  the  names  of  individual 
citizens  who  had  attempted  to  bring  instances  of  corporate  pollu- 
tion to  the  attention  of  the  EPA  had  been  released  willy-nilly,  with- 
out regard  to  their  privacy  interests  and  in  complete  disregard  of 
ALF's  instructions.  Why  were  they  released?  No  doubt,  in  a  rush  to 
meet  the  deadlines. 

Business  confidentiality,  was  touched  upon  earlier.  The  b(4)  trade 
secrets  exemption  has  simply  proved  inadequate  to  protect  the  se- 
crets which  are  being  submitted  to  the  Government. 

S.  774  refines  this  process  by  giving  businesses  which  submit  in- 
formation the  option  of  exercising  a  type  of  veto  on  the  release  of 
the  information  before  it  will  be  made  public.  This  is  not  to  suggest 
that  companies  that  submit  information  to  the  Government  have  a 
blind  veto  power,  because  as  you  are  aware,  a  disinterested,  neutral 
Federal  judge  will  have  the  ultimate  review  power  and  will  be  able 
to  pass  on  whether  or  not  this  is  a  trade  secret  ultimately  deserv- 
ing of  protection. 

In  the  area  of  law  enforcement,  ALF  is  amazed  to  see  the  media 
organizations  quibble  about  S.  774's  attempt  to  redefine  the  b(7) 
law  enforcement  exemption.  We  know  that  organized  crime  is 
taking  advantage  of  the  current  FOIA  exemption  to  find  out,  for 
example,  who  the  informants  are  who  have  been  placed  in  their  or- 
ganizations. 

We  know,  for  example,  that  certain  Weather  Underground  ter- 
rorists who  were  arrested  for  the  Brinks  robbery  had  outstanding 
FOI  requests. 
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We  also  know  that  the  Detroit  Mafia  has  received  over  12,000 
pages  of  documents  from  the  FBI;  and  we  know  that  in  1979, 
agents'  manuals  of  the  Drug  Enforcement  Administration  were  re- 
leased to  known  drug  traffickers. 

AFL  feels,  frankly,  that  for  this  subcommittee,  and  for  the  Con- 
gress as  a  whole,  to  ignore  such  facts  in  favor  of  such  concerns  as 
media  access  to  information  is  a  complete  abandonment  of  the  true 
public  interest  in  effective  law  enforcement. 

It  was  brought  out  today  in  earlier  testimony  that  the  Reagan 
administration's  Executive  Order  12356,  restructuring  the  classifi- 
cations system  which  is  leading  so  it  is  alleged,  to  less  information 
being  disseminated  to  the  public  and  press. 

I  would  recommend  however,  that  this  subcommittee  get  a  copy 
of  the  Information  Security  Oversight  Office  Report  released  in 
mid-March  of  this  year,  which  analyzes  the  effect  of  the  Reagan  ad- 
ministration Executive  order  and  reaches  a  different  conclusion. 

The  ISOO  report — ISOO  is  a  branch  agency  of  GSA — reveals  that 
the  number  of  classifications  at  higher  levels  of  security  has  actual- 
ly decreased  under  the  Reagan  Executive  order  and  more  informa- 
tion is  being  scheduled  for  early  release  than  in  the  previous 
Carter  administration. 

In  conclusion,  I  would  like  to  emphasize  that  whenever  the 
media  appears  before  Congress  or  in  any  public  forums,  they  inevi- 
tably advance  an  absolutist  notion  of  the  first  amendment.  They 
fail  to  recognize  any  competing  interests. 

This  is  certainly  true  in  the  exit  polling  lawsuit  that  the  Ameri- 
can Legal  Foundation  is  involved  in.  The  right  to  vote  is  a  funda- 
mental right.  Yet  the  media  feel  that  the  first  amendment  takes 
precedence  over  the  right  to  vote,  and  allows  them  to  affect  the 
outcome  of  election  results  on  the  west  coast. 

People  also  have  a  fundamental  interest  in  their  reputations  or 
yet,  in  libel  litigation,  the  media  consistently  advanced  the  proposi- 
tion that  uninhibited,  robust,  wide-open  debate  will  be  impaired  if 
we  recognize  this  competing  interest. 

In  the  present  instance,  we  see  legitimate  law  enforcement  inter- 
ests, privacy  interests,  and  the  interests  of  businessmen  are  at 
stake,  and  yet,  we  hear  a  uniform  refrain  from  the  media  that  the 
first  amendment  should  take  precedence  over  all  these  competing 
interests. 

Justice  Frankfurter  in  the  1948  case,  Kovacs  v.  Cooper,  stated 
that  all  rights  contained  in  the  Constitution  are  of  equal  dignity. 
There  is  no  preferential  scheme.  The  framers  did  not  intend  to  es- 
tablish a  hierarchy  of  constitutional  values. 

In  the  years  since  the  FOIA  was  enacted  we  have  seen  that  some 
fine  tuning  of  its  provisions  is  needed.  I  hope  the  committee  will 
consider  ALF's  proposals  and,  on  behalf  of  ALF  I  thank  you  for  the 
opportunity  to  appear  here  today. 

[The  prepared  statement  of  Mr.  McDonald  follows:] 
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I.    INTRODUCTION 

My  name  is  Michael  P.  McDonald.   As  General  Counsel  to 
the  American  Legal  Foundation  (ALF  or  Foundation) ,  I  wish  to 
thank  Congressman  English  and  the  Members  of  this  Subcommittee 
for  inviting  us  to  appear  here  this  morning  to  discuss  S.  774, 
the  Freedom  of  Information  Reform  Act  (FOIRA) . 

As  you  are  aware,  S.  774  was  sharply  criticized  by 
organizations  representing  the  print  and  broadcast  media 
during  the  May  24  FOIRA  hearings  before  this  Subcommittee. 
Specifically,  spokesmen  for  the  American  Society  of  Newspaper 
Editors,  the  National  Newspaper  Association,  the  American 
Newspaper  Publishers  Association,  the  Society  of  Professional 
Journalists,  Sigma  Delta  Chi,  the  Radio-Television  News 
Directors  Association,  and  the  Reporters  Committee  for 
Freedom  of  the  Press  appeared  to  express  their  alarm  about 
the  bill's  proposed  changes  and  its  "potential  impact  upon  a 
reporters'  ability  to  follow  the  workings  of  government." 
See,  Statement  of  the  Reporters  Committee  for  Freedom  of  the 
Press  at  1.   An  additional  recurring  theme  advanced  by  the 
media  was  that  the  bill  "will  give  Federal  agencies  dangerous 
new  powers  of  secrecy  to  withhold  more  Government  information 
from  the  public   -  vital  information  necessary  for  citizens 
to  be  informed  about  the  workings  of  their  Government."   Id. 
at  17. 

The  American  Legal  Foundation  believes  that  the  media's 
dire  predictions  about  the  potential  effects  of  S.  774  are 
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inaccurate  and  unjustified.   In  this  instance,  as  in  so  many 
others,  the  media  are  attempting  to  use  First  Amendment 
scare  tactics  to  further  their  own  narrow  newsgathering 
interests  at  the  expense  of  the  broader  public  interest. 
While  it  is  no  easy  task  to  bring  to  equipoise  the 
public's  interest  in  access  to  government  files  and  the 
government's  substantial  interest  in  protecting  such  matters 
as  confidential  business  information,  law  enforcement  techniques 
and  the  enormous  amount  of  highly  personal  information  it 
possesses  about  individuals,  ALF  believes  that  S.  774 
judiciously  strikes  a  proper  balance.   A  rational  reading  of 
the  bills  as  set  out  below,  belies  the  media's  allegations. 
Accordingly,  the  Foundation  strongly  believes  that  the  bill 
is  in  the  public  interest.  1/ 


fc  ^-  o  2 
o  E  t  i 

<  * 


II.   INTERESTS  OF  THE  AMERICAN  LEGAL 
FOUNDATION 

The  American  Legal  Foundation  is  a  national  non-profit 

public  interest  law  center  that  engages  in  litigation  and 

the  administrative  process  in  media-related  matters  affecting 

the  broad  public  interest.   ALF  represents  the  interests  of 

40,000  members  and  supporters  who  reside  throughout  the 

United  States. 


1/      I  wish  to  make  it  perfectly  clear  at  the  outset  that  ALF 
is  not  lobbying  for  or  against  passage  of  this  legis- 
lation.  My  remarks  here  today  simply  reflect  ALF '  s 
views  on  the  broad  public  interest  aspects  of  S.  774. 
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ALF  devotes  all  of  its  resources  to  cases  and  issues 
relating  to  the  media.   It  is  dedicated  to  ensuring  that  the 
media  act  in  a  fair  and  responsible  manner  in  reporting  the 
news  to  the  public.   In  order  to  achieve  its  goal,  the 
Foundation  has  appeared  before  a  wide  variety  of  forums, 
both  legal  and  non-legal. 

For  example,  ALF  routinely  appears  before  the  Federal 
Communications  Commission  in  efforts  designed  to  eliminate 
media  bias.   See,  e.g..  In  re  Complaint  of  American  Legal 
Foundation  v.  Columbia  Broadcasting  System,  Inc.,  FCC  File 
No.  Cl-515  in  which  ALF  has  presented  evidence  to  the 
Commission  demonstrating  that  the  CBS  documentary,  "The 
Uncounted  Enemy:  A  Vietnam  Deception,"  deliberately  distorted 
and  suppressed  information  in  order  to  create  the  false 
impression  that  General  Willicun  Westmoreland  led  a  conspiracy 
to  falsify  enemy  troop  numbers  during  the  Vietnam  War. 

ALF  has  also  appeared  in  federal  court  on  several 
occasions  to  challenge  exaggerated  First  Amendment  claims  of 
the  news  media  and  to  assist  individuals  in  vindicating 
their  personal  reputations  through  libel  suits.   See,  e.g.. 
The  Daily  Herald,  et  al.  v.  Munro.  Civil  No.  C83-840T  (W.D. 
Wash.)  in  which  ALF  is  opposing  the  media  in  an  ongoing 
lawsuit  over  the  news  media's  right  to  conduct  exit  polls 
with  voters  on  election  day,  and  Tavoulareas  v.  The 
Washington  Post  ,  No.  83-1605  (D.C.  Cir.)  in  which  ALF  has 
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filed  an  amicus  brief  in  support  of  plaintiff  Tavoulareas' 
IJ..9  million  libel  action. 

Representatives  of  ALF  regularly  appear  in  public  to 
discuss  important  media-related  issues.   For  instance,  on 
March  25,  1984,  ALF  appeared  at  Columbia  University  to 
discuss  the  First  Amendment  rights  of  the  press  in  light  of 
the  recently  issued  National  Security  Decision  Directive  84. 
On  April  19,  1984,  an  ALF  representative  appeared  at  a 
University  of  Michigan  Law  School  conference  on  "The  Reagan 
Administration  and  the  First  Amendment."   On  May  22,  1984, 
ALF  appeared  before  a  select  group  of  journalists  and 
newspaper  ombudsmen  from  across  the  country  at  the  Washington 
Journalism  Center  to  lead  a  discussion  on  "Libel  and  the 
Media." 

Lastly,  it  is  important  to  emphasize  that  the  American 
Legal  Foundation  currently  operates  its  own  news  reporting 
service.   The  ALF  News  Service  (ALFNS)  is  an  independent 
news  service  devoted  to  investigating  and  reporting  stories 
of  general  public  interest  that  would  otherwise  go  unnoticed 
or  ignored  by  the  major  news  outlets.   Although  ALFNS  only 
began  operation  in  April  of  1983,  it  has  already  succeeded 
in  distributing  investigative  news  articles  to  hundreds  of 
newspapers  and  magazines  across  the  nation,  with  printed 
articles  reaching  more  than  one  million  readers. 
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III.   COMMENTS  OF  THE  AMERICAN  LEGAL  FOUNDATION 

The  Freedom  of  Information  Reform  Act,  S.  774,  proposes 
amendments  to  the  Freedom  of  Information  Act,  5  U.S.C.  SS552 
et.  seq. ,  in  order  to  improve  the  administration  of  the  Act, 
remedy  unforeseen  problems  that  have  arisen  under  the  Act 
since  it  was  last  amended  and  generally  balance  the  public 
interest  in  effective  government.   2/   The  bill  proposes  to 
reform  the  Act  in  several  aspects.   ALF  will  limit  itself  to 
a  discussion  of  the  legislation's  five  major  reform  proposals. 

First,  the  bill  would  permit  the  government  to  charge 
requesters  fees  that  more  closely  reflect  the  actual  costs  of 
the  government's  search  for  and  review  of  documents. 

Second,  S.  774  would  establish  realistic  time  requirements 
for  agencies  to  respond  to  requests  and  decide  appeals. 

Third,  the  amendments  would  establish  procedures  to  allow 
submitters  of  confidential  commercial  or  financial  information 
to  object  to  the  government's  release  of  such  information. 
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2/     The  Freedom  of  Information  Act  (FOIA)  sets  forth  a  policy 
~   of  broad  disclosure  of  documents  held  by  the  government 
in  order  "to  insure  an  informed  citizenry,  vital  to 
the  functioning  of  a  democratic  society."   NLRB  v. 
Robbins  Tire  &  Rubber  Co.,  437  U.S.  214,  242  (1978); 
EPA  V.  Mink,  410  U.S.  73,  80  (1973).   However,  Congress 
realized  that  legitimate  governmental  and  private  interests 
existed  that  could  be  harmed  by  indiscriminate  release 
certain  types  of  information.   Accordingly,  Congress 
provided  nine  exemptions  under  which  disclosure  could 
be  refused.   ALF  considers  S.  774  to  be,  generally 
speaking,  a  justified  refinement  of  the  nine  exemptions 
in  light  of  recognized  deficiencies  of  the  present  act 
in  safeguarding  these  competing  governmental  and  private 
interests. 
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Fourth,  the  bill  would  strengthen  the  protection  given 
to  information  where  disclosure  would  result  in  an  unwarranted 
invasion  of  an  individual's  privacy. 

Fifth,  S.  772  would  clarify  the  Act's  law  enforcement 
exemptions  to  address  concerns  that  current  FOIA  disclosure 
policy  is  hampering  legitimate  law  enforcement  activities. 

Unlike  the  news  media,  ALF  is  not  concerned  with  the 
impact  upon  reporters  of  these  and  other  proposals  contained 
in  S.  774.   On  the  contrary,  we  believe  that  the  media  are 
fairly  treated  by  the  amendment  and  that  their  enactment 
W3uld  be  of  general  benefit  to  the  entire  nation. 
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A.   Section  1  of  the  Bill  - 

Relating  to  Fees  and  Waivers 

Section  1  of  the  bill  amends  paragraph  (4) (A)  of 
5  U.S.C.  §552.   It  provides  that  the  schedule  of  fees  charged 
by  an  agency  for  responding  to  a  request  "shall  provide  for 
the  payment  of  all  costs  reasonable  and  directly  attributable 
to  responding  to  the  request,  which  shall  include  reasonable 
standard  charges  for  the  costs  of  services  by  agency  personnel 
in  search,  duplication,  and  other  processing  of  the  request." 
Under  current  law,  the  agency  may  not  charge  for  any  costs 
other  than  the  direct  costs  of  search  and  duplication. 

The  reason  for  the  proposed  change  in  the  law  is  clear: 
namely,  the  unexpected  expense  to  the  government  in 
processing  the  great  volume  of  requests  under  the  Act. 
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In  contrast  to  Congress'  estimate  that  the  1974  amendments 
to  the  Act  would  cost  no  more  than  $40,000  to  $100,000 
annually  to  implement,  the  direct  cost  of  compliance  as  of 
1980  was  $57  million  of  which  only  3-4%  was  recovered  from 
requesters.   See  Freedom  of  Information  Act,  Hearings  on 
S.  587,  S.  1235,  S.  1247,  S.  1730,  S.  1751  before  the 
Subcommittee  on  the  Constitution  of  the  Senate  Judiciary 
Committee,  97th  Congress,  1st  Sess.  -  954   (1981)  at  955 
(statement  of  Antonin  Scalia) ,  175  (testimony  of  Asst. 
-Atty.  Gen.  Jonathan  C.  Rose). 

Moreover,  a  good  deal  of  the  requests  made  under  the  Act 
are  not  made  to  further  the  public  interest  but  are  made  for 
purely  self-commercial  reasons,  "if 

Accordingly,  S.  774  would  allow  each  agency  to 
promulgate  a  standard  schedule  of  fees  for  recovery  of  the 
full  costs  involved  in  complying  with  the  request.   This 
would  ensure  that  individuals  or  organizations  that  currently 
take  advantage  of  FOIA  for  purely  personal  or  commercial 
purposes  will  not  be  subsidized  in  the  future  at  the  tax- 
payers' expense. 
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3/   See,  e.g.,  Agee  v.  CIA,  517  F.  Supp.  1335,  1342  n.5 
(D.D.C.  1981)  where  it  was  estimated  that  over 
$400,000  was  spent  to  comply  with  a  single  request 
made  by  one  former  CIA  agent. 
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Subsection  (c)  of  this  section  of  the  bill  would  also 
add  a  new  provision  to  5  U.S.C.  Sec.  552(a) (4)  to  permit  an 
agency  to  charge  "a  fair  value  fee"  for  requests  for  records 
containing  'bommercially  valuable  technological  information" 
which  was  generated  or  procured  by  the  Government  at 
substantial  cost  to  the  public  [and]  is  likely  to  be  used 
for  a  commercial  purpose. 

These  fees  would  reflect  the  fair  market  value  of  the 
information  or  impose  royalties  for  its  use  by  the  requester, 
and  would  be  determined  by  the  agency  after  taking  into  account 
such  factors  as  the  estimated  commercial  value  of  the 
information,  the  cost  to  the  government  of  acquiring  the 
information,  and  any  public  interest  served  by  its  disclosure 
to  the  requester.   The  present  Act  does  not  take  into  account 
the  fact  that  such  valuable  information  must  now  be  turned 
over  to  private  parties  for  fees  that  reflect  little  more  than 
the  cost  of  copying.   Consistent  with  existing  federal  law, 
such  as  31  U.S.C.  Sec.  9701,  this  provision  would  permit  the 
government  to  recover  the  costs  of  developing  or  acquiring 
commercially  valuable  information. 

The  media  state  that  they  "are  not  opposed  in  general 
to  modest  fees  incurred  by  the  government  for  searching  for 
and  reproducing  documents."   Statement  of  Reporters  Committee 
at  5.   Indeed,  when  one  considers  that  a  news  organization  such 
as  CBS,  Inc.  earned  $38.9  million  in  the  first  three  months 
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of  1984  alone  it  is  difficult  to  see  how  they  could  in 
all  fairness,  be  opposed  to  reimbursing  the  taxpayers  for 
their  requests.   However,  the  media  apparently  find  this 
aspect  of  S.  774  troubling  because  it  "establishes  a  copyright 
on  government  information  which  [the  media]  believe  is 
unconstitutional."   Statement  of  Reporters  Committee  at  6. 

ALF  takes  strong  issues  with  this  suggestion.   The 
government  may  properly  have  a  proprietary  interest  in 
information  it  generates  without  such  an  interest  imper- 
missibly infringing  the  copyright  laws.   See  e.g.,  Snepp 
v.  United  States,  444  U.S.  507  (1980) (per  curiam).  That  the 
amendment  would  allow  the  government  to  charge  a  fee  for  the 
use  of  information  it  has  generated  simply  brings  FOIA  in 
line  with  the  general  government  policy  established  in  31 
U.S.C.  Sec.  9701  which  requies  that  all  agencies  providing 
"publications,  reports,  documents"  or  other  privileges  of 
values  to  private  parties  should  charge  fees  therefor  so  as 
to  operate  on  a  self sustaining  basis.   This  provision  of  S. 
774  likewise  ensures  that  costs  to  the  government  (i.e.,  the 
taxpayers)  are  minimized  to  the  fullest  extent  possible. 

Moreover,  the  media  brush  aside  the  fact  that  the 
legislation  would  retain  the  provision  in  the  current  law 
that  requires  an  agency  to  waive  or  reduce  a  fee  whenever 
such  a  request  serves  the  public  interest.   The  media 
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regularly  make  requests  that  satisfy  this  standard  and 
therefore  would  continue  to  have  readily  inexpensive  access 
to  government  records . 


B. 


Section  2  -  Time  Limits 
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Section  2   of  S.  774  would  amend  paragraph  6  of  5  U.S.C. 
552(a)  which  relates  to  the  time  limits  within  which  an 
agency  must  respond  to  a  FOIA  request. 

Currently  the  Act  provides  that  within  ten  working  days 
an  agency  must  make  up  initial  determination  whether  to 
disclose  the  requested  documents  and,  if  the  decision  is 
made  not  to  disclose  the  requested  documents,  to  notify  the 
requester  of  the  reasons  why  documents  are  exempt.   The 
agency  thereafter  has  twenty  working  days  to  determine  a 
requesters  appeal  of  an  adverse  decision. 

Upon  notice  to  a  requester,  an  agency  may  extend  these 
time  limits  for  ten  days  in  unusual  circumstances,  such  as 
where  there  is  a  need  for  additional  time  to  search  for  and 
collect  the  documents  from  distant  offices,  to  examine  a 
voluminous  amount  of  records,  or  to  consult  other  agencies 
on  the  records.   If  an  agency  fails  to  comply  with  these 
deadlines,  the  requester  is  deemed  to  have  exhausted  his 
administrative  remedies  and  may  file  a  suit  in  district  court 
to  compel  disclosure.   Section  552(a)(6)(C),  nevertheless, 
permits  the  court  to  allow,  in  "exceptional  circumstances". 


680 


s 


o 

•<; 
a 
z 

-1  5  §  ° 

z  t   < 

•<    * 

o 


additional  time  for  agency  processing,  provided  that  the  agency 
is  exercising  "due  diligence." 

The  time  limits  in  their  present  form  cause  serious 
problems  both  for  the  agencies  and  for  the  requesters.   Agencies 
are  frequently  pressed  to  engage  in  hasty  processing,  which 
increases  the  likelihood  of  premature  denials,  unnecessary 
litigation,  and  serious  errors.   For  requestors,  the  inability 
of  many  agencies  .to  meet  the  rigid  deadlines  of  the  Act  may 
often  lead  to  a  general  dissatisfaction  with  the  Act's  operation 
as  well  as  needless  litigation.   Moreover  the  present  "first- 
in,  first-out"  system  prevents  agencies  from  responding 
promptly  even  to  small  Freedom  of  Information  Act  requests 
unless  the  requestor  can  demonstrate  "exceptional  need  or 
urgency . " 

The  media  realize  that  "the  current  time  limits  may  be 
too  stringent  for  many  agencies."   Nevertheless  they  are 
asking  the  Subcommittee  to  somehow  legislate  an  end  to 
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agency  delays,  in  processing  requests  and  would  prefer  to 

see  FOI  cases  expedited.   See  Statement  of  Reporters  Conmiittee 

at  7-8. 

ALF  believes  that  the  Subcommittee  must  not  be  as  blind 
to  the  realities  of  the  situation  as  the  media.   Agencies 
are  overburdened  by  requests  and  courts  are  overburdened 
with  FOI  and  other  litigation.   The  simple  fact  is,  time  limits 
must  be  lengthened  beyond  what  currently  exists. 
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C.   Section  3   Business  Confidentiality 
Procedures 

Section  3  of  the  bill  would  add  a  new  paragraph  to  5 
U.S.C.  Sec.  552(a)(6)  which  would  establish  procedures  for 
submitters  of  proprietary  information  such  as  trade  secrets, 
or  commercial,  research,  financial  or  business  information 
which  is  exempt  from  disclosure  under  subsection  (b) (4). 

Clause  (i)  of  the  new  paragraph  would  allow  an  agency 
to  require  submitters  to  designate  at  the  time  of  submission 
information  which  they  claimed  consisted  of  trade  secrets, 
commercial  or  financial  information,  or  other  commercially 
valuable  information  which  is  exempt  from  disclosure  under 
subsection  (b) (4) .   The  proposed  provision  would  allow  each 
agency  to  determine,  in  accordance  with  its  own  practices 
and  the  types  of  information  it  receives,  whether  to  require 
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such  a  designation,  the  manner  in  which  this  designation 
would  be  made,  and  the  degree  of  specificity  that  would  be 
required. 

Clause  (ii)  of  this  subparagraph  would  provide  that, 
within  a  reasonable  time  before  the  agency  made  a  final 
decision  regarding  the  release  of  information  consisting  of 
trade  secrets,  commercial  or  financial  information  (other  than 
personal  financial  information) ,  or  other  commercially 
valuable  information,  the  agency  would  be  required  to  give 
notice  to  the  submitter  that  a  request  for  such  information 
had  been  received. 

Under  the  clause  (iii) ,  the  submitter  would  be  allowed  to 
submit  written  objections  to  the  agency,  within  ten  working 
days  from  the  date  of  the  forwarding  of  notif icatior;  stating 
all  the  grounds  upon  which  the  submitter  contended  that  the 
information  should  not  be  released.   Under  clause  (iv), 
the  agency  would  be  required  to  notify  the  submitter  of  any 
final  decision  to  release  materials  provided  by  the  submitter. 

These  amendments  would  assure  that  submitters  of  trade 
secrets,  commercial  or  financial  information  (other  than 
personal  financial  information) ,  or  other  commercially 
valuable  information  would  be  notified  of  a  request  for 
disclosure  of  the  information.   They  ais  intended  to  relieve  the 
widespread  fear  among  business  submitters  that  the  Freedom 
of  Information  Act  may  be  used  by  their  competitors  to  acquire 
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commercially  valuable  information  which  they  have  given  the 
government.   Moreover,  these  provisions  would  permit  a 
submitter,  who  is  frequently  more  aware  of  the  commercial 
value  of  information  than  is  the  government,  to  inform  the 
government  why  the  submitter  believes  the  information  should 
not  be  released.   For  these  reasons,  these  proposed  provisions 
would  be  beneficial  not  only  to  the  submitter,  but  also  to 
the  government . 

The  media  dislike  the  provision  because  they  believe 
that  it  will  lead  to  additional  delays.   Statement  of  Reporters 
Committee  at  11.   This  may  or  may  not  be  the  case.   In  any 
event,  S.  774  is  seeking  to  protect  a  significant  interest 
of  private  businesses  which  is  being  inadequately  protected 
by  the  current  (b)(4)  exemption.   Congress  recognized  that 
this  interest  was  of  sufficient  gravity  to  warrant  protections 
when  it  adopted  the  (b)(4)  exemption.   The  procedural 
potections  afforded  businesses  under  S.  774  are  fully  in 
line  with  the  original  congressional  intent. 

D.   Section  8  -  Personal  Privacy 
Section  8  of  the  bill  would  revise  5  U.S.C.  Sec  552(b)(6) 
which  currently  protects  from  disclosure  "personnel  and  medical 
files  and  similar  files  the  disclosure  of  which  would 
constitute  a  clearly  unwarranted  invasion  of  personal  privacy." 
The  amendment  would  eliminate  the  threshold  requirement 
that  the  information  be  of  the  type  contained  in  "personnel  and 
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medical  files  and  similar  files"  and  apply  the  exemption  to 
the  broader  category  of  "records  or  information  concerning 
individuals."   Third,  the  proposed  amendment  would  also 
protect  from  disclosure  lists  of  names  that  could  be  used 
for  commercial  solicitation. 

The  proposed  amendment  of  the  threshold  language,  which 
would  apply  the  exemption  to  all  "records  of  information 
concerning  individuals,"  is  intended  to  overrule  decisions 
that  have  construed  with  excessive  narrowness  the  term 
"similar  files."   See  Washington  Post  v.  Department  of 
State,  456  U.S.  552  (1982). 

The  amendment  would,  in  addition,  specifically  exempt 
"compilations  of  lists  of  names  and  addresses  that  could  be 
used  for  solicitation  purposes."   The  government  currently 
receives  many  thousands  of  requests  every  year  for  mailing 
Ists  for  commercial  soliciation  purposes.   Some  decisions  have 
found  that  such  mailing  lists  may  not  be  withheld  under  current 
exemption  (b)(6).   See,  e.g..  National  Western  Insurance 
Co.  V.  United  States,  512  F.  Supp.  454  (N.  D.  Tex.  1980); 
Disabled  Officers  Association  v.  Rumsfeld,  428  F.  Supp.  454 
(D.D.C.  1977).   The  amendment  would  maJce  the  disclosure  of 
soliciation  mailing  lists  per  se  an  unwarranted  invasion  of 
privacy.   As  the  court  found  in  Wine  Hobby  USA,  Inc.  v. 
Internal  Revenue  Service,  502  F.2d  133,  137  (3d  Cir.  1974), 
there  is  no  public  interest  in  the  disclosure  of  names  for 
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commercial  solicitation  —  such  disclosure  is  "wholly 
unrelated  to  the  purposes  behind  the  Freedom  of  Information  Act 
and  was  never  contemplated  by  Congress  in  enacting  the  Act." 

Exemption  of  such  lists  is  also  fully  consistent  with 
5  U.S.C.  Sec.  552a(n)  of  the  Privacy  Act  and  necessary  to  make 
that  provision  fully  effective.   Congress  expressly  mandated  in 
that  provision  that  "[a]n  individual's  name  and  address  may 
not  be  sold  or  rented  by  an  agency  unless  such  action  is  speci- 
fically authorized  by  law."   The  Senate  Committee  Report  on  the 
Privacy  Act  stated  that  the  disclosure  of  mailing  lists  by 
the  Federal  Government  is  "totally  inconsistent  with  the 
purpose  of  the  bill." 
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E.  Section  9  -  Law  Enforcement 
Section  9 (a)  of  the  bill  would  make  a  series  of  amendments 
to  exemption  (b) (7)  of  the  Freedom  of  Information  Act  which, 
under  certain  circumstances,  exempts  investigatory  records 
compiled  for  law  enforcement  purposes.   The  proposed  amendments 
are  designed  to  address  three  major  concerns  that  have  arisen 
from  the  present  language  of  exemption  (b) (7) :  (1)  the  fear 
among  informants  and  other  confidential  sources  that  their 
identities  will  be  revealed  through  Freedom  of  Information 
Act  disclosures,  and  the  resulting  difficulties  that  law 
enforcement  authorities  have  encounted  in  enlisting  and  using 
confidential  sources:  (2)  the  concern  that  sensitive  law 
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enforcement  information  will  be  disclosed  to  law  enforcement 
suspects  by  Freedom  of  Information  Act  disclosures,  thereby 
hampering  law  enforcement  activities;  and  (3)  the  concern 
that  Freedom  of  Information  Act  disclosures  will  reveal  law 
enforcement  guidelines  and  priorities  to  law  enforcement 
suspects. 

Under  present  law,  records  are  eligible  for 
exemption  from  the  Act  under  subsection  (b) (7)  only 
if  they  are  "investigatory  records  compiled  for  law 
enforcement  purposes."   Some  courts  have  read  this  threshold 
requirement  strictly,  holding  that  law  enforcement  records 
are  not  within  the  scope  of  exemption  (b) (7)  if  they  are  not 
"investigatory"  in  nature.   Section  7(d)(1)  of  the  bill 
would  broaden  the  scope  of  exemption  (b) (7)  by  eliminating 
the  requirement  that  records  must  be  "investigatory"  and 
apply  exemption  (b) (7)  generally  to  all  "records  or  information" 
compiled  for  law  enforcement  purposes.   This  language  would 
make  additional  categories  of  documents  besides  "investigatory 
records"  eligible  for  exemption  under  (b) (7) ,  such  as 
various  types  of  background  information,  law  enforcement 
manuals,  procedures  and  guidelines,  and  statements  of  law 
enforcement  priorities.   This  more  general  threshold  language 
also  would  properly  focus  the  inquiry  not  on  the  nature  of 
the  records  but  on  the  substantive  law  enforcement  interests 
which  exemption  (b) (7)  was  intended  to  protect. 
See  FBI  v.  Abramson,   U.S.  , 


102  S.  Ct.  2054  (1982)  . 
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CONCLUSION 

In  this  area  competing  interests  must  be  balanced.  If 
there  is  no  public  access  to  government  information,  abuses 
of  power  may  occur.   Yet  if  all  information   is  exposed, 
other  interests  are  severely  compromised. 

The  current  operation  of  FOIA  is  flawed.   S.  774  will 
make  FOIA  serve  its  vital  mission  far  better  than  the  Act 
does  at  the  present  time. 

The  Subcommittee  should  not  blindly  accept  the  First 
Amendment  claims  of  the  media  that  passage  of  S.  774 
will  somehow  undermine  their  activities.   What  the  media 
are  seeking  to  do  is  to  play  upon  such  fears  in  order  to 
secure  greater  advantages  in  the   performance  of  their  activities 
However,  the  First  Amendment  was  drafted  to  secure  a  right  of 
free  information  without  creating  a  constitutional  right  to 
obtain  information  from  the  government.   In  the  words  of 
Justice  Felix  Frankfurter,  " [w] ithout  a  free  press  there  can 
be  no  free  society.   Freedom  of  the  press,  however,  is  not 
an  end  in  itself  but  a  means  to  the  end  of  a  free  society." 
Pennekamp  v.  Florida,  328  U.S.  321,  354-55  (1946). 

Respectfully  submitted. 
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Michael  P.  McDonald 
General  Counsel 
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Mr.  English.  General  Blanton,  are  you  aware  of  any  other  orga- 
nizations that  have  concerns  similar  to  yours? 

General  Blanton.  No,  sir,  I  am  not. 

Mr.  English.  Mrs.  Haskin,  what  changes  to  the  Freedom  of  In- 
formation Act  would  you  like  to  see  that  have  not  been  included  in 
S.  774? 

Mrs.  Haskin.  Generally,  we  would  like  to  see  a  tightening  of  the 
response  time  that  agencies  have  to  answer  media  requests  and  a 
limitation  of  excessive  fees  for  copying  and  searching. 

Mr.  English.  Do  you  see  any  relationship  between  the  Reagan 
administration's  secrecy  initiatives  and  the  way  in  which  FOIA  is 
being  administered? 

Mrs.  Haskin.  As  I  alluded  to  before,  I  spoke  recently  with  some 
reporters  and  editors,  and  Women  in  Communications  is  a  nonpar- 
tisan organization.  I  can  only  report  to  you  factually  what  we  in 
the  media  have  observed  over  the  last  several  decades. 

In  recent  years,  there  seems  to  have  been  a  general  increase  in 
secrecy  and  reporters  who  use,  who  are  forced  to  use  the  Freedom 
of  Information  Act,  report  that  they  are  using  it  and  have  been 
using  it  more  frequently  during  the  last  3  years. 

Specifically,  the  requests,  the  reporters  who  use  the  act  as  many 
as  three  or  four  times  a  month,  are  forced  to  do  so,  they  say,  be- 
cause the  agencies  that  they  are  going  to  for  information  will  "not 
let  your  see  anything." 

They  report  also  a  general  lack  of  cooperation  on  the  part  of  var- 
ious agencies,  and  as  was  testified  to  earlier  this  morning,  it  may 
not  be  the  act  itself,  but  the  actual  enforcement  or  administration 
of  it  that  is  a  problem. 

Mr.  English.  Mr.  McDonald,  are  there  any  parts  of  S.  774  that 
you  oppose? 

Mr.  McDonald.  Well,  I  feel  that  the  media  does  operate  in  the 
public  interest  in  the  dissemination  of  information,  and  I  believe 
that  in  general,  the  act  accommodates  their  concerns.  For  exam- 
ple  

Mr.  English.  Excuse  me,  I  am  going  to  have  to  get  a  quick 
answer,  because  I  have  a  vote  going. 

Mr.  McDonald.  Not  any  that  the  foundation  is  opposed  to  in 
S.  774.  We  are  concerned  about  working  out  the  copyright  provisions, 
however  that  is  a  minor  concern. 

Mr.  English.  Thank  you  very  much.  I  want  to  thank  the  panel, 
and  we  will  recess  subject  to  the  call  of  the  Chair. 

[Whereupon,  at  12:25  p.m.,  the  subcommittee  adjourned,  to  recon- 
vene subject  to  the  call  of  the  Chair.] 
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THURSDAY,  AUGUST  9,  1984 

House  of  Representatives, 
Government  Information,  Justice, 

AND  Agriculture  Subcommittee 
OF  THE  Committee  on  Government  Operations, 

Washington,  DC. 

The  subcommittee  met,  pursuant  to  notice,  at  1:15  p.m.,  in  room 
2203,  Rayburn  House  Office  Building,  Hon.  Glenn  English  (chair- 
man of  the  subcommittee)  presiding. 

Present:  Representatives  Glenn  English  and  Gerald  D.  Kleczka. 

Also  present:  Robert  Gellman,  counsel;  Euphon  L.  Metzger,  clerk; 
Rebecca  Miller,  secretary;  and  John  J.  Parisi,  minority  professional 
staff.  Committee  on  Government  Operations. 

Mr.  English.  The  hearing  will  come  to  order. 

This  is  the  subcommittee's  fourth  and  final  hearing  on  S.  774, 
the  Freedom  of  Information  Reform  Act.  We  had  planned  to  com- 
plete all  of  the  hearings  before  the  July  recess.  However,  this  hear- 
ing was  postponed  at  the  request  of  the  Justice  Department,  and  I 
want  the  record  to  show  that  the  Department  was  the  reason  for 
the  delay. 

The  change  in  the  hearing  schedule  that  was  forced  upon  us 
means  that  6  weeks  have  been  lost  right  at  the  end  of  Congress. 
Whether  there  will  be  enough  time  left  to  salvage  something  re- 
mains to  be  seen.  We  will  continue  our  efforts  as  long  as  there  is  a 
reasonable  chance  for  progress. 

It  is  apparent,  however,  that  the  amending  of  the  Freedom  of  In- 
formation Act  is  a  complex  and  controversial  undertaking.  In  the 
best  of  circumstances  it  takes  a  long  time  and  a  lot  of  hard  work  to 
reach  a  consensus.  The  Senate  took  nearly  3  years  to  pass  S.  774. 

Before  we  begin  today,  I  want  to  offer  some  thoughts  on  the  first 
3  days  of  the  hearings.  I  was  very  impressed  with  the  depth  and 
the  strength  of  opposition  to  S.  774.  Virtually  every  part  of  the  bill 
was  sharply  criticized.  In  fact,  except  for  the  business-confidential- 
ity procedures,  it  is  hard  to  find  a  major  part  of  S.  774  that  has 
attracted  any  significant  degree  of  support. 

I  was  also  impressed  by  the  many  ways  in  which  the  FOIA  is 
routinely  used  for  Government  oversight.  Disclosures  made  as  a 
result  of  FOIA  requests  have  documented  Government  waste  and 
abuse,  identified  threats  to  health  and  safety,  and  exposed  viola- 
tions of  the  law.  Many  disclosures  have  resulted  in  dollar  savings 
for  the  Government.  In  addition  to  the  benefits  that  can  be  directly 
identified,  the  possibility  of  exposure  through  the  FOIA  is  a  deter- 
rent to  waste  and  misconduct  by  Government  officials. 
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Public  exposure  is  an  important  element  of  good  Government. 
Revelations  of  waste,  mismanagement,  and  illegal  actions  generate 
tremendous  interest.  When  these  stories  break,  it  is  not  always 
publicly  acknowledged  that  the  FOIA  was  used  to  obtain  the  sup- 
porting documentation.  But  more  and  more  frequently,  the  FOIA  is 
wholly  or  partly  responsible  for  the  availability  of  the  information. 

My  written  statement  includes  several  striking  examples  of  how 
the  FOIA  has  been  used.  I  won't  take  the  time  to  read  them  now, 
but  it  has  been  distributed,  and  I  will  insert  the  entire  statement 
in  the  record. 

A  new  report  by  CRS  summarizing  press  use  of  the  FOIA  will  be 
presented  later. 

The  issue  of  the  benefits  derived  from  FOIA  disclosures  is  impor- 
tant. Too  much  attention  has  been  focused  on  the  costs  of  FOIA, 
and  not  enough  attention  has  been  paid  to  its  benefits.  I  don't 
think  that  we  can  or  should  evaluate  the  FOIA  solely  through  a 
cost-benefit  analysis.  But  when  we  are  urged  to  amend  the  law  be- 
cause of  its  costs,  we  shouldn't  just  look  at  one  side  of  the  ledger. 

After  hearing  the  testimony  from  earlier  hearings,  I  am  con- 
vinced that  the  savings  that  result  from  FOIA  disclosures  are 
greater  than  the  costs  of  the  law.  When  the  intangible  benefits — 
such  as  cost  avoidance,  waste  deterrence,  and  a  better  informed 
citizenry — are  considered,  the  act  is  a  tremendous  bargain.  The 
FOIA  more  than  pays  for  itself. 

I  would  like  to  take  1  minute  to  explore  another  measure  of  the 
success  of  the  FOIA.  This  one  comes  from  the  annual  report  on 
FOIA  operations  filed  by  each  agency.  These  reports  include  the 
number  of  requests  denied  by  each  agency  and,  sometimes,  the 
number  of  requests  that  are  received. 

A  comparison  of  the  number  of  requests  with  the  number  of  de- 
nials at  each  agency  leads  to  some  very  surprising  findings.  For  the 
majority  of  FOIA  requests,  most  agencies  provide  all  of  the  infor- 
mation requested  in  full  and  without  any  deletions. 

For  example,  in  1983,  the  Department  of  Defense  processed  over 
72,000  FOIA  requests.  Of  these,  over  60,000  requests  were  granted 
in  full.  More  than  half  of  the  denials  were  for  procedural  reasons. 
Eliminating  these  procedural  denials,  we  find  that  DOD  granted 
over  92  percent  of  the  requests  in  full  and  without  any  deletions. 
That  is  92  percent. 

At  the  Department  of  Health  and  Human  Services,  there  were 
only  1,400  denials  in  82,000  requests.  HHS  granted  98  percent  of  all 
requests  in  full;  98  percent. 

Even  the  Department  of  Justice  granted  in  full  over  half  of  all 
the  requests.  If  we  eliminate  requests  denied  on  procedural 
grounds,  we  find  that  almost  four  requests  were  granted  in  full  for 
every  request  that  was  wholly  or  partly  denied. 

These  statistics  show  that  the  FOIA  is  tremendously  successful 
in  its  primary  goal:  providing  information  from  Government  files 
to  those  who  request  it.  The  FOIA  works,  and  it  works  very  well. 
People  are  able  to  ask  for  and  receive  the  information  they  want. 
Most  requested  information  is  released  in  full  without  any  dele- 
tions. 

I  don't  mean  to  suggest  that  the  FOIA  is  perfect  or  that  it  can't 
be  made  fairer  or  more  efficient.  We  would  like  to  make  the  FOIA 
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simpler  for  agencies  to  administer  and  faster  and  easier  for  people 
to  use.  But  we  don't  want  to  jeopardize  the  flow  of  information  to 
the  thousands  who  now  use  the  FOIA.  Any  amendments  must  pre- 
serve the  act's  effectiveness. 

Those  who  use  the  FOIA  fear  that  broadening  the  exemptions 
and  giving  agencies  increased  discretion  will  only  bog  down  the 
process  further.  Given  the  track  record  of  most  agencies,  I  cannot 
say  that  these  fears  are  unjustified.  While  much  information  is  dis- 
closed under  the  FOIA,  sometimes  the  disclosures  only  come  after 
long  and  tortured  administrative  consideration.  For  a  reporter  with 
a  deadline,  information  delayed  is  information  denied. 

This  brings  me  to  a  final  point.  Last  week,  the  Government  Op- 
erations Committee  approved  H.R.  5164,  a  bill  to  provide  the  CIA 
with  a  narrow  exemption  from  portions  of  the  FOIA.  This  bill  im- 
proves the  processing  of  FOIA  requests  at  the  CIA  without  interfer- 
ing with  the  access  rights  of  the  public. 

Both  the  CIA  and  the  requester  community  will  benefit.  The  CIA 
will  have  increased  security  and  greater  efficiency.  Requesters  will 
get  faster  responses  without  any  reduction  in  the  amount  of  infor- 
mation that  is  available. 

The  swift  passage  of  this  legislation  by  this  committee  demon- 
strates our  commitment  to  a  better  FOIA.  We  are  willing  to  consid- 
er modest  amendments  that  have  been  fully  explained  and  justified 
on  the  public  record.  Once  the  CIA  abandoned  its  earlier,  exagger- 
ated claims  of  harm  resulting  from  the  FOIA  and  narrowed  its 
focus  to  the  real  problems  that  it  faced,  we  were  able  to  find  a  solu- 
tion. 

The  lesson  to  be  learned  from  the  CIA  bill  is  that  changes  that 
improve  the  law  without  new  procedural  or  substantive  limitations 
on  access  will  receive  favorable  consideration  by  this  committee. 
Other  amendments  will  also  be  considered,  but  those  who  propose 
them  bear  a  heavier  burden.  As  I  have  said  consistently  for  several 
years,  unsubstantiated,  undocumented,  or  unbelievable  allegations 
of  harm  resulting  from  the  FOIA  will  not  be  sufficient  to  justify 
amendments  to  the  law. 

[Opening  statement  of  Chairman  English  follows:] 
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Opening  Statement 
CHAIRMAN  GLENN  ENGLISH 
Hearings  Before  the 
SUBCOMMITTEE  ON  GOVERNMENT  INFORMATION,  JUSTICE,  AND  AGRICULTURE 
S.774,  THE  FREEDOM  OF  INFORMATION  REFORM  ACT 
August  9,  1984 

This  is  the  Subcommittee's  fourth  and  final  hearing  on 
S.774,  the  Freedom  of  Information  Reform  Act.   We  originally 
planned  to  complete  all  hearings  before  the  July  recess. 
However,  this  hearing  was  postponed  at  the  request  of  the 
Department  of  Justice.   I  want  the  record  to  show  that  the 
Department  was  the  reason  for  the  delay. 

The  change  'in  the  hearing  schedule  that  was  forced  upon 
us  means  that  six  weeks  have  been  lost  right  at  the  end  of 
the  Congress.   Whether  there  will  be  enough  time  left  to 
salvage  something  remains  to  be  seen.   We  will  continue  our 
efforts  as  long  as  there  is  a  reasonable  chance  of  progress. 

However,  it  is  apparent  that  amending  the  Freedom  of 
Information  Act  is  a  complex  and  controversial  undertaking. 
In  the  best  of  circumstances,  it  takes  a  long  time  and  a  lot 
of  hard  work  to  reach  a  consensus.   The  Senate  took  nearly 
three  years  to  pass  S.774. 

Before  we  begin  today,  I  want  to  offer  some  thoughts  on 
the  first  three  days  of  hearings.   I  was  most  impressed  with 
the  depth  and  strength  of  the  opposition  to  S.774.   Virtually 
every  part  of  the  bill  was  sharply  criticized.   In  fact, 
except  for  the  business  confidentiality  procedures,  it  is 
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hard  to  find  a  major  part  of  S.774  that  has  attracted  any 
significant  degree  of  support. 

I  was  also  impressed  by  the  many  ways  in  which  the  FOIA 
is  routinely  used  for  government  oversight.   Disclosures  made 
as  a  result  of  FOIA  requests  have  documented  government  waste 
and  abuse,  identified  threats  to  health  and  safety,  and 
exposed  violations  of  law.   Some  disclosures  have  resulted  in 
dollar  savings  for  the  government.   In  addition  to  the  benefits 
that  can  be  directly  identified,  the  possibility  of  exposure 
through  the  FOIA  serves  as  a  deterrent  to  waste  and  misconduct 
by  government  officials. 

Revelations  of  waste,  mismanagement,  and  illegal  actions 
generate  tremendous  interest.   Public  exposure  is  an  important 
element  of  good  government.   When  these  stories  break, 
it  is  not  always  publicly  acknowledged  that  the  FOIA  was  used 
to  obtain  the  supporting  documentation.   But  more  and  more 
frequently,  the  FOIA  is  wholly  or  partly  responsible  for  the 
availability  of  the  information. 

Let  me  offer  some  examples  of  how  effectively  the  FOIA 
has  been  used.  The  Better  Government  Association  used  the 
FOIA  to  expose  the  sale  of  spoiled  and  diseased  meat  to  the 
school  lunch  program.  When  the  facts  were  made  public,  the 
meat  was  impounded.  The  packing  plants  were  suspended  from 
bidding  on  federal  contracts  and  ultimately  closed. 

Common  Cause  used  the  FOIA  to  demonstrate  how  defense 
contractors  were  charging  lobbying  expenses  to  federal 
contracts.   After  several  years  and  a  court  fight,  the 
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informaCion  was  released.   As  soon  as  the  information  was 
made  public,  DOD  agreed  to  change  its  policy.   The  ultimate 
savings  to  the  taxpayer  from  the  new  policy  may  be  measured 
in  the  millions  of  dollars. 

Common  Cause  also  used  the  FOIA  to  reveal  that  defense 
contractors  were  also  charging  public  relations  expenses  to 
government  contracts.   Exposure  of  this  practice  is  also 
leading  to  reform  and  large  savings  to  the  government. 

Another  use  of  the  FOIA  by  60  Minutes  and  the  Better 
Government  Association  exposed  tens  of  millions  of  dollars  of 
fraud  and  waste  in  a  Navy  shipbuilding  contract.   The 
information  was  presented  to  a  Senate  Subcommittee  and  led 
to  a  public  hearing.   A  settlement  was  subsequently  negotiated 
between  the  contractor  and  the  Navy  that  was  worth  $170 
million  to  the  taxpayers. 

These  are  just  a  few  of  the  benefits  that  have  resulted 
from  public  disclosure  of  information  under  the  FOIA.   Other 
examples  were  presented  at  earlier  hearings,  and  a  new  report 
by  the  Congressional  Research  Service  summarizing  press  use 
of  the  FOIA  will  be  presented  here  today. 

The  issue  of  the  benefits  derived  from  FOIA  disclosure 
is  important.   Too  much  attention  has  been  focused  on  the 
costs  of  the  FOIA  and  not  enough  attention  has  been  paid  to 
its  benefits.   I  do  not  think  that  we  can  or  should  evaluate 
the  FOIA  solely  through  a  cost-benefit  analysis.   But  when  we 
are  urged  to  amend  the  law  because  of  its  costs,  we  should 
not  just  look  at  one  side  of  the  ledger. 
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After  hearing  the  testimony  from  earlier  hearings,  I  am 
convinced  that  the  savings  that  result  from  FOIA  disclosures 
are  greater  than  the  costs  of  the  Act.   When  the  intangible 
benefits  --  such  as  cost  avoidance,  waste  deterrence,  and  a 
better  informed  citizenry  --  are  considered,  the  FOIA  is  a 
tremendous  bargain.   The  FOIA  more  than  pays  for  itself. 

I  would  like  to  take  a  minute  to  explore  another  measure 
of  the  success  of  the  FOIA.   This  one  comes  from  the  annual 
report  on  FOIA  operations  filed  by  each  agency.   These  reports 
contain  information  about  the  processing  of  requests,  including 
the  number  of  requests  denied  each  year.   Although  it  is  not 
a  formal  requirement,  some  agencies  also  include  the  number 
of  requests  received. 

One  has  to  proceed  cautiously  when  using  these  numbers. 
Agencies  use  different  accounting  methods,  and  there  is  no 
definition  of  what  constitutes  a  request  under  the  FOIA. 
This  is  a  more  complex  issue  than  may  appear  at  first  glance. 
Agency  practices  can  vary  considerably.   Also,  numbers  do 
not  reveal  what  is  meant  by  a  partial  denial  of  a  request.   A 
partial  denial  can  be  the  release  of  only  one  word  of  a 
document  or  the  release  of  an  entire  docxament  but  for  one 
word.   Notwithstanding  these  complexities,  some  useful 
information  can  still  be  derived  from  the  annual  reports. 

A  comparison  of  the  number  of  requests  with  the  number 
of  denials  leads  to  some  very  surprising  findings.  For  the 
majority  of  FOIA  requests,  most  agencies  provide  all  of  the 
information  requested,  in  full  and  without  any  deletions. 
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For  example,  in  1983,  the  Department  of  Defense  processed 
72,534  FOIA  requests.   Of  these,  60,658  were  granted  in  full. 
Of  the  11,876  requests  that  were  denied,  7,085  were  denied 
for  procedural  reasons.   This  include  requests  transferred 
elsewhere,  requests  for  which  there  were  no  responsive  records, 
requests  that  failed  to  describe  the  records  sought,  requests 
that  failed  to  comply  with  published  rules,  and  requests  that 
were  withdrawn. 

In  only  4,791  cases  was  information  withheld  by  DOD 
under  one  of  the  statutory  exemptions.   Eliminating 
procedural  denials  from  the  calculations,  DOD  granted  over 
92%  of  the  requests  in  full  without  any  deletions. 

At  the  Department  of  Health  and  Human  Services,  82,488 
FOIA  requests  were  received  in  1983.   Denials  for  all  reasons 
totaled  1,384.   HHS  granted  over  98%  of  all  requests  in  full. 

Even  the  Department  of  Justice  granted  in  full  over  half 
of  all  requests.   In  1983,  the  Department  received  24,372 
requests,  and  12,709  were  granted  in  full.   Only  3,387  requests 
were  denied  in  whole  or  in  part  for  substantive  reasons. 
Another  9,782  requests  were  disposed  of  on  procedural  grounds. 
Eliminating  requests  disposed  of  procedurally,  almost  four 
requests  were  granted  in  full  for  every  request  that  was 
wholly  or  partly  denied. 

These  statistics  show  that  the  FOIA  is  tremendously 
successful  in  its  primary  goal:   providing  information  from 
government  files  to  those  who  request  it.   The  FOIA  works,  and 
it  works  well.   People  are  able  to  ask  for  and  receive  the 
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information  they  want.   Most  requested  information  is  released 
in  full,  without  any  deletions. 

I  do  not  mean  to  suggest  that  the  FOIA  is  perfect  or 
that  it  cannot  be  made  fairer  or  more  efficient.   We  would 
like  to  make  the  FOIA  simpler  for  agencies  to  administer  and 
faster  and  easier  for  people  to  use.   But  we  do  not  want  to 
jeopardize  the  flow  of  information  to  the  thousands  of  others 
who  now  use  the  FOIA.   Any  amendments  must  preserve  the  Act's 
effectiveness. 

Those  who  use  the  FOIA  fear  that  broadening  the  exemptions 
and  giving  agencies  increased  discretion  will  only  bog  down 
the  process  further.   Given  the  track  record  of  most  agencies, 
I  cannot  say  that  these  fears  are  unjustified.   While  much 
information  is  disclosed  under  the  FOIA,  sometimes  the 
disclosures  only  come  after  long  and  tortured  administrative 
consideration.   For  a  reporter  with  a  deadline,  information 
delayed  is  information  denied. 

This  brings  me  to  a  final  point.   Last  week,  the  Committee 
on  Government  Operations  approved  H.R.  5164,  a  bill  to  provide 
the  CIA  with  a  narrow  exemption  from  portions  of  the  FOIA. 
This  bill  improves  the  processing  of  FOIA  requests  at  the  CIA 
without  interfering  with  the  access  rights  of  the  public. 

Both  the  CIA  and  the  requester  community  will  benefit. 
The  CIA  will  have  increased  security  and  greater  efficiency. 
Requesters  will  get  faster  responses  without  any  reduction  in 
the  amount  of  information  that  is  available. 
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The  swift  passage  of  this  legislation  by  this  Committee 
demonstrates  our  commitment  to  a  better  FOIA.   We  are  willing 
to  consider  modest  amendments  that  have  been  fully  explained 
and  justified  on  the  public  record.   Once  the  CIA  abandoned 
its  earlier,  exaggerated  claims  of  harm  resulting  from  the 
FOIA  and  narrowed  its  focus  to  the  real  problems  that  it 
faced,  we  were  able  to  work  with  the  agency  to  find  a  solution. 

The  lesson  to  be  learned  from  the  CIA  bill  is  that 
changes  that  improve  the  law  without  new  procedural  or 
substantive  limitations  on  access  will  receive  favorable 
consideration  by  this  Committee.   Other  amendments  will  also 
be  considered,  but  those  who  propose  them  bear  a  heavier 
burden.   As  I  have  said  consistently  for  several  years, 
unsubstantiated,  undocumented,  or  unbelievable  allegations  of 
problems  resulting  from  the  FOIA  will  not  be  sufficient  to 
justify  amendments  to  the  law. 
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Mr.  English.  Mr.  Kleczka. 

Mr.  Kleczka.  Thank  you,  Mr.  Chairman.  I  have  no  formal  re- 
marks to  make  this  afternoon  except  to  associate  myself  with  your 
remarks.  Since  coming  to  Congress  I  have  participated  in  all  four 
of  the  FOIA  hearings.  I  have  found  them  very  informative.  I  would 
like  to  compliment  the  Chair  on  its  fairness  and  patience  in  this 
matter.  I  look  forward  to  joining  the  Chair  and  this  committee  in 
support  of  a  responsible  piece  of  legislation,  hopefully  one  which 
we  will  address  in  September. 

Mr.  English.  Thank  you  very  much,  Mr.  Kleczka. 

Our  first  witness  today  is  Dr.  Harold  Relyea,  who  is  a  specialist 
in  American  national  government,  Congressional  Research  Service, 
with  the  Library  of  Congress. 

Dr.  Relyea,  we  appreciate  your  testimony  here. 

STATEMENT  OF  DR.  HAROLD  RELYEA,  SPECIALIST  IN  AMERICAN 
NATIONAL  GOVERNMENT,  CONGRESSIONAL  RESEARCH  SERV- 
ICE, LIBRARY  OF  CONGRESS 

Dr.  Relyea.  Thank  you.  Mr.  Chairman,  it  is  my  pleasure  to  re- 
spond to  your  invitation  to  appear  here  today  to  present  a  compila- 
tion of  media  notices  on  disclosures  made  pursuant  to  the  Freedom 
of  Information  Act  for  the  period  from  1972  to  date.  Originally  pro- 
duced in  February  1981  and  introduced  into  the  subcommittee's 
hearings  on  the  FOX  Act  in  July  of  that  year,  this  second  edition  of 
the  media  notices  compilation  was  again  prepared  in  response  to 
your  request.  I  will  offer  some  comments  on  this  report  in  a 
moment  and  will  answer  questions  regarding  it. 

By  way  of  introduction,  I  was  trained  as  a  political  scientist,  re- 
ceived my  Ph.D.  in  Government  from  the  American  University, 
and  joined  the  staff  of  the  Congressional  Research  Service  in  1971. 
My  professional  association  with  this  subcommittee  began  in  1972 
when  the  first  oversight  hearings  on  the  administration  and  oper- 
ation of  the  FOX  Act  were  held.  Among  the  tasks  undertaken  by 
CRS  in  support  of  the  subcommittee's  efforts  at  that  time  was  the 
analysis  and  interpretation  of  agency  responses  to  a  survey  ques- 
tionnaire. For  the  period  from  July  4,  1967,  to  July  4,  1971,  32 
agencies  reported  receiving  254,637  FOXA  requests.  Although  re- 
quester identities  were  largely  available  only  for  denials,  this  data 
suggested  that  the  media  accounted  for  about  6  percent  of  this 
caseload  and  researchers  for  approximately  2y2  percent  of  it.  The 
implication  was,  in  very  general  terms,  that  journalists  and  re- 
searchers were  making  very  little  use  of  the  FOX  Act. 

Xndeed,  among  the  major  problems  identified  in  the  subsequent 
committee  report  on  the  oversight  hearings  was  the  relative  lack  of 
utilization  of  the  act  by  the  news  media,  which  had  been  among 
the  strongest  backers  of  the  freedom-of-information  legislation 
prior  to  its  enactment;  the  time  factor  is  a  significant  reason  be- 
cause of  the  more  urgent  need  for  information  by  the  media  to 
meet  news  deadlines.  The  delaying  tactics  of  the  Federal  bureau- 
crats are  a  major  deterrent  to  more  widespread  use  of  the  act,  al- 
though the  subcommittee  did  receive  testimony  from  several  re- 
porters and  editors  who  have  taken  cases  to  court  and  eventually 
won  out  over  the  secrecy-minded  Government  bureaucracy. 
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Today,  as  the  media  notices  compilation  indicates,  news  organiza- 
tions appear  to  be  getting  greater  benefit  from  the  FOI  Act.  This  is 
not  to  say  that  journalists  are  now  making  more  FOIA  requests 
than  in  the  past.  Perhaps  they  are.  And  hopefully  the  1974  amend- 
ments to  the  statute  have  eliminated  many  of  the  frustrations  ex- 
perienced by  requesters  between  1967  and  1975.  But  the  volume  of 
requests  made  may  be  a  less  important  measure  of  the  worth  of  the 
FOI  Act  than  what  is  revealed  by  this  compilation — a  range  of 
newsworthy  revelations  bearing  upon  public  affairs. 

But  let  me  add  this.  It  is  my  impression  that,  for  several  reasons, 
the  press  is  making  better  use  of  the  FOI  Act.  Journalism  students 
are  being  acquainted  with  the  statute  in  their  courses  and  texts, 
and  they  are  learning  that  Federal  agencies  are  repositories  of 
records  bearing  upon  a  variety  of  State  and  local  matters.  News  or- 
ganizations have  developed  new  working  arrangements  which  often 
allow  investigative  reporters  time  to  make  FOIA  requests  and  re- 
ceive materials.  Hotline  assistance  for  reporters  making  or  pursu- 
ing FOIA  requests  was  inaugurated  in  1980  and  has  been  available 
on  a  24-hour  basis  for  the  past  20  months  from  the  Freedom  of  In- 
formation Service  Center,  which  is  jointly  sponsored  by  the  Report- 
ers Committee  for  Freedom  of  the  Press  and  the  Society  of  Profes- 
sional Journalists,  Sigma  Delta  Chi. 

Support  for  FOIA  litigation — funds,  low-or  no-cost  attorneys — is 
often  available  today  from  publishers,  press-rights  groups,  or  jour- 
nalism professional  organizations.  And  reporters — particularly 
those  here  in  Washington — have  learned  to  invoke  the  FOI  Act  as 
a  kind  of  ultimate  weapon.  If  sought  information  is  refused,  a 
FOIA  request  will  be  made  for  it  and  two  stories  may  well  result — 
one  on  the  concealment  attempt  and  another  or  others  on  the 
matter  of  original  interest. 

Mr.  Chairman,  the  compilation  being  presented  to  the  subcom- 
mittee today  is  not  merely  an  update  of  the  report  originally  pre- 
pared for  you  in  1981.  New  material  has  been  added  to  the  1972-80 
categories;  entries  for  1981-84  have  been  included;  and  a  list  of 
books  and  monographs  published  during  1970-84  and  relying  in 
whole  or  in  part  on  information  disclosed  pursuant  to  the  FOI  Act 
has  been  appended. 

As  was  true  of  the  initial  report,  this  chronological  compilation 
identifies,  through  notices  in  public  media,  disclosures  of  executive 
branch  records  and  documents  under  the  FOI  Act.  The  compila- 
tion, as  I  will  explain,  is  neither  exhaustive  nor  definitive,  but  does 
attempt  to  convey  the  range  of  FOIA  disclosures  that  the  press  has 
considered  to  be  newsworthy  and  that  have  contributed  to  pub- 
lished books  and  monographs. 

For  the  period  from  1972  through  the  first  half  of  1984,  various 
periodical  indices,  primary-source-finding  aids,  news  service  data 
banks,  and  specialized  information  newsletters  were  searched  for 
relevant  items.  These  guides,  however,  are  imperfect  for  research 
such  as  this.  Only  a  very  few  of  the  Nation's  newspapers  are  in- 
dexed. Freedom  of  Information  Act  entries  in  these  sources  and  na- 
tional periodical  guides  are,  for  the  most  part,  keyed  to  substantive 
policy  developments  regarding  the  statute,  not  information  disclo- 
sures resulting  from  its  use.  There  virtually  are  no  indices  for 
broadcast  news  items  or  the  content  of  specialized  newsletters  pro- 
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duced  independently  or  by  interest  groups.  Thus,  research  for  the 
compilation  was  hampered  by  these  factors. 

The  items  selected  for  this  compilation  credited  the  Freedom  of 
Information  Act  for  the  reported  disclosures.  In  a  few  cases  where 
there  was  a  question  about  the  role  of  the  Federal  statute,  tele- 
phone calls  were  made  to  verify  the  situation.  In  every  instance,  so- 
called  hard  copy  was  obtained.  This  means  that  where  a  television 
news  broadcast  or  wire  service  dispatch  is  credited,  a  transcript  or 
written  text  was  retrieved.  No  attempt  was  made  to  verify  inde- 
pendently the  accuracy  of  the  media  accounts  summarized  in  this 
compilation. 

Since  there  is  no  precise  methodology  that  will  facilitate  identifi- 
cation of  news  accounts  that  are  based  on  FOIA  information,  the 
compilation  is  far  from  comprehensive.  Newspapers  that  circulate 
nationally  or  in  the  Washington,  DC,  area — such  as  the  New  York 
Times,  Wall  Street  Journal,  and  Washington  Post — are  probably 
overrepresented  in  the  compilation,  and  other  newspapers  are  un- 
derrepresented.  A  systematic  search  of  the  United  Press  Interna- 
tional wire  for  FOI  Act  references  was  conducted  for  a  brief  period 
of  time  covered  by  the  compilation. 

It  is  more  difficult  to  identify  radio  and  television  use  of  the  FOI 
Act  because  there  is  no  cost  effective  way  to  retrieve  and  research 
broadcasts.  As  a  result,  radio  and  television  use  of  the  statute  is 
probably  underrepresented  in  the  compilation. 

The  compilation  includes  439  disclosure  accounts.  The  counting 
of  these  accounts  for  the  compilation  has  been  conservative.  A  re- 
lated series  of  articles  based  on  FOIA  information  has  been  count- 
ed as  one  item,  regardless  of  the  number  of  stories  that  appeared. 
Also,  an  article  or  account  based  on  FOIA  information  that  ap- 
peared in  more  than  one  newspaper  is  included  only  once,  regard- 
less of  the  number  of  different  newspapers  that  used  the  FOIA  in- 
formation or  a  modified  version  of  the  story.  Thus,  a  news  ac- 
count— for  example.  No.  438,  the  nuclear-warhead  story — that  may 
have  appeared  in  hundreds  of  newspapers  and  news  magazines,  is 
listed  only  once.  Similarly,  even  if  different  reporters  or  news  orga- 
nizations made  independent  requests  for  information  under  the 
FOI  Act  and  produced  independent  stories,  only  one  account  entry 
is  included. 

The  list  of  books  and  monographs  includes  128  titles.  The  identi- 
fication of  this  literature  using  information  obtained  under  the  FOI 
Act  is  more  difficult  than  the  identification  of  news  stories.  Most  of 
the  titles  included  in  the  compilation  clearly  credit  the  FOI  Act  in 
their  text.  Some  books  on  the  list  have  been  identified  through  the 
mention  of  the  FOI  Act  in  Washington  Post  or  New  York  Times 
book  reviews.  If  a  book  was  based  on  FOIA  information  but  did  not 
cite  the  statute,  was  not  reviewed,  or  the  review  did  not  indicate 
use  of  the  FOI  Act,  it  escaped  identification  and  addition  to  the 
compilation. 

Because  of  the  uncertain  coverage  of  the  compilation,  caution 
must  be  exercised  in  making  generalized  conclusions  based  upon  it. 
Nonetheless,  the  compilation  does  show  that  the  FOI  Act  has  pro- 
duced disclosures  of  a  broad  range  of  information  as  reflected  in 
media  accounts,  books,  and  monographs.  In  many  cases,  these  dis- 
closures— particularly    those    concerning    public    figures — suggest 
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that  information  from  Government  records  and  documents  is  not 
necessarily  valid  or  reliable  on  its  face,  and  must  be  corroborated 
from  other  sources  or  used  with  necessary  caveats  which  good 
scholarship  requires.  Similarly,  there  is  an  implication  that  the 
FOI  Act  does  not  provide  journalists,  writers,  or  scholars  a  means 
for  producing  articles  and  books  automatically  and  effortlessly,  but 
is  only  one  among  various  tools  available  for  their  labors. 

Interestingly,  the  FOI  Act  is  something  of  a  self-evaluation 
device.  For  example,  the  statute  was  used  to  refute  allegations  that 
it  was  a  major  reason  why  the  Federal  Bureau  of  Investigation 
could  not  obtain  the  cooperation  of  informants  and  confidential 
sources  of  information,  and  that  it  was  used  by  Communist  bloc  na- 
tions to  obtain  valuable  intelligence. 

Research  for  this  report  also  found  that  the  FOI  Act  has  been 
employed  not  only  to  produce  literary  biographies,  but  also  artistic 
works — dramas  about  physicist  Robert  Oppenheimer,  actress  Jean 
Seberg,  and  former  public  official  Alger  Hiss.  It  has  been  used  as 
well  to  reopen  trials  and  to  reinterpret  scientific  research. 

I  hope  this  information  proves  useful  to  the  subcommittee. 

This  concludes  my  remarks,  Mr.  Chairman.  Thank  you.  I  would 
be  happy  to  respond  to  questions  at  this  time. 

Mr.  English.  Without  objection,  the  compilation  will  be  inserted 
into  the  record  at  this  point. 

[The  material  follows:] 
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PRESS  NOTICES  ON  DISCLOSURES  MADE  PURSUANT  TO  THE  FEDERAL 
FREEDOM  OF  INFORMATION  ACT,  1972-1984:  A  COMPIIATION 


Introduction 

This  Is  the  second  edition  of  a  report  originally  prepared  on  February  27, 
1981,  by  Harold  C.  Relyea  and  Suzanne  Cavanagh  of  the  Government  Division  of  CRS 
at  the  request  of  the  House  Subcommittee  on  Government  Information.   It  was 
placed  in  the  hearing  record  deriving  from  that  panel's  July  oversight  proceedings 
on  the  Freedom  of  Information  Act  (5  U.S.C.  552).  XJ     This  version  is  not  merely 
an  update  of  that  initial  report:  new  material  has  been  added  to  the  1972-1980 
categories,  entries  for  1981-1984  have  been  included,  and  a  list  of  books  and 
monographs  published  during  1970-1984  and  relying  in  whole  or  in  part  on 
information  disclosed  pursuant  to  the  FOI  Act  has  been  appended. 

As  *ias  true  of  the  original  report,  this  chronological  compilation 
Identifies,  through  notices  in  the  public  media,  disclosures  of  executive  branch 
records  and  documents  under  the  FOI  Act.  The  compilation,  as  explained  below,  is 
neither  exhaustive  nor  definitive,  but  does  attempt  to  convey  the  range  of  FOIA 
disclosures  that  the  press  has  considered  to  be  newsworthy  and  that  have 
contributed  to  published  books  and  monographs.  The  content  of  this  report 
undoubtedly  overlaps  with  that  of  a  similar  study  privately  produced  In  1982, 


1/  See  U.S.  Congress.  House.  Committee  on  Government  Operations.  Freedom 
of  InTormation  Act  Oversight.   Hearings,  97th  Cong.,  1st  Sess.  Washington,  U.S. 
Govt.  Print.  Off.,  1981.  p.  914-944. 
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but  there  Is  no  attempt  here  to  duplicate  that  material.  2/   Differences  result 
from  both  timeframe  and  methodological  considerations. 

Sources  and  Methods  of  Identification 

For  the  period  from  1972  through  the  first  half  of  1984,  various  periodical 
Indices,  primary  source  finding  aids,  news  service  data  banks,  and  specialized 
Information  newsletters  were  searched  for  relevant  Items.  These  guides,  however, 
are  acknowledged  to  be  Imperfect  for  research  such  as  this.   Only  a  very  few 
of  the  nation's  newspapers  are  Indexed.   Freedom  of  Information  Act  entries 
In  these  sources  and  national  periodical  guides  are,  for  the  most  part,  keyed 
to  substantive  policy  developments  regarding  the  statute,  not  Information 
disclosures  resulting  from  Its  use.   There  are  virtually  no  Indices  for  broadcast 
news  items  or  the  content  of  specialized  newsletters  produced  Independently 
or  by  interest  groups.  Thus,  research  for  the  compilation  was  hampered  by 
these  factors. 

The  items  selected  for  this  compilation  credited  the  Freedom  of  Information 
Act  for  the  reported  disclosures.   In  a  few  cases  where  there  was  a  question 
about  the  role  of  the  Federal  statute,  telephone  calls  were  made  to  verify  the 
situation.   In  every  instance,  so-called  "hard  copy"  was  obtained.   This  means 
that,  where  a  television  news  broadcast  or  a  wire  service  dispatch  is  credited, 
a  transcript  or  written  text  was  retrieved.   No  attempt  was  made  to  verify 
independently  the  accuracy  of  the  media  accounts  summarized  in  this  compilation. 


2_/   See  Evan  Hendricks.   Former  Secrets:  Government  Records  Made  Public 
Through  the  Freedom  of  Information  Act.   Washington,  Campaign  for  Political 
Rights,  1982. 
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since  there  is  no  precise  methodology  that  will  facilitate  Identification 
of  news  accounts  that  are  based  on  FOIA  information,  the  compilation  Is  far 
from  comprehensive.   Newspapers  that  circulate  nationally  or  in  the  Washington, 
D.C.,  area — such  as  the  New  York  Times,  Wall  Street  Journal,  and  Washington  Post — 
are  probably  overrepresented  in  the  compilation,  and  other  newspapers  are 
underrepresented.   A  systematic  search  of  the  United  Press  International  wire 
for  FOX  Act  references  was  conducted  for  a  brief  period  of  time  covered  by 
the  compilation. 

It  is  more  difficult  to  identify  radio  and  television  use  of  the  FOI  Act 
because  there  is  no  cost  effective  way  to  retrieve  and  research  broadcasts. 
As  a  result,  radio  and  television  use  of  the  statute  is  probably  underrepresented 
In  the  compilation. 

The  compilation  Includes  439  disclosure  accounts.   The  counting  of  these 
accounts  for  the  compilation  has  been  conservative.   A  related  series  of  articles 
based  on  FOIA  information  has  been  counted  as  one  item,  regardless  of  the  number 
of  stories  that  appeared.   Also,  an  article  or  account  based  on  FOIA  information 
that  appeared  in  more  than  one  newspaper  is  Included  only  once,  regardless  of 
the  number  of  different  newspapers  that  used  the  FOIA  information  or  a  modified 
version  of  the  story.   Thus,  a  news  account  that  may  have  appeared  in  hundreds 
of  newspapers  and  news  magazines  is  listed  only  once.   Similarly,  even  if 
different  reporters  or  news  organizations  made  Independent  requests  for 
information  under  the  FOI  Act  and  produced  Independent  stories,  only  one  account 
entry  is  Included. 

The  list  of  books  and  monographs  includes  128  titles.   The  identification 
of  this  literature  using  information  obtained  under  the  FOI  Act  is  more  difficult 
than  the  identification  of  news  stories.   Most  of  the  titles  included  in  the 
compilation  clearly  credit  the  FOI  Act  in  their  text.   Some  books  on  the  list  have 
been  Identified  through  the  mention  of  the  FOI  Act  in  Washington  Post  or  New  York 
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Times  book  reviews.   If  a  book  was  based  on  FOIA  information  bat  did  not  cite 

the  statute,  was  not  reviewed,  or  the  review  did  not  indicate  use  of  the  FOI 

Act,  it  escaped  identification  and  addition  to  the  compilation. 

Observations 


Because  of  the  uncertain  coverage  of  the  compilation,  caution  must  be 
exercised  in  making  generalized  conclusions  based  upon  it.  Nonetheless,  the 
compilation  does  show  that  the  FOI  Act  has  produced  disclosures  of  a  broad  range 
of  information  as  reflected  in  media  accounts,  books,  and  monographs.   In  many 
cases,  these  disclosures — particularly  those  concerning  public  figures — suggest 
that  information  from  government  records  and  documents  is  act  necessarily  valid 
or  reliable  on  its  face,  and  must  be  corroborated  from  other  sources  or  used 
with  necessary  caveats  which  good  scholarship  requires.   Similarly,  there  is 
an  implication  that  the  FOI  Act  does  not  provide  journalists,  writers,  or 
scholars  a  means  for  producing  articles  and  books  automatically  and  effortlessly, 
but  is  only  one  among  many  tools  available  for  their  labors. 

Interestingly,  the  FOI  Act  is  something  of  a  self-evaluation  device.   For 
example,  the  FOIA  was  used  to  refute  allegations  that  it  was  a  major  reason  why 
the  Federal  Bureau  of  Investigation  could  not  obtain  the  cooperation  of  informants 
and  confidential  sources  of  information,  and  that  it  was  used  by  Communist  bloc 
nations  to  obtain  valuable  intelligence.  3/ 

Research  for  this  report  also  found  that  the  FOI  Act  has  been  employed 
not  only  to  produce  literary  biographies,  but  also  artistic  works — dramas  about 
physicist  Robert  Oppenheimer,  actress  Jean  Seberg,  and  former  government  official 


3/  See  items  332  and  378. 
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Alger  Hiss.  A_/   It  has  been  used  as  well  to  reopen  trials  5^/  and  to  reinterpret 
scientific  research.  6/  Other  disclosures  may  be  found  in  the  pages  that  follow. 


4/  See  John  J.  O'Connor.  TV:  7-Part  Series  on  Oppenhelmer  Begins  on  PBS. 
New  York  Times,  May  11,  1982.   p.  C19;  Peter  Osnos.   Seberg  as  Saint.   Washington 
Post,  November  27,  1983.   p.  Gl;  Fox  Butterfield.  TV  Plays  the  Hiss  Case  Down 
the  Middle.   New  York  Times,  May  6,  1984.   Section  2.   p.  1,  31. 

bj     See  items  380  and  421. 

6^/  See  Alexander  M.  Walker,  Nancy  A.  Dreyer,  Emmy  Frledlander,  Jeanne 
Loughlln,  Kenneth  J.  Rothman,  and  Henry  I.  Kohn.  An  Independent  Analysis  of  the 
National  Cancer  Institute  Study  on  Non-Nutritive  Sweeteners  and  Bladder  Cancer. 
American  Journal  of  Public  Health,  v.  72,  Apr.  1982.  p.  376-381. 
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1972 


1.  Local  offices  of  the  U.S.  Forest  Service  released  records  to  the  editor 
of  the  weekly  Tombstone,  Arizona,  Epitaph  concerning  methods  used  to  evict  gold 
miners  from  forest  lands  (Science,  Feb.  4,  1972). 

2.  The  National  Labor  Relations  Board,  under  court  oider,  provided  two  law 
professors  undertaking  a  study  of  labor  representation  names  and  addresses  from 
some  35  labor  organization  elections  (Freedom  of  Information  Center  Report, 
Mar.  1972;  Freedom  of  Information  Digest,  May-June  1972). 

3.  The  Veterans  Administration,  under  court  order,  revealed  to  the 
Consumers  Union  of  the  United  States,  raw  scores  from  a  hearing  aid  testing 
program  designed  to  evaluate  hearing  aids  for  procurement  and  distribution  to 
veterans  (Freedom  of  Information  Center  Report,  Mar.  1972;  Freedom  of 
Information  Digest,  May-June  1972). 

4.  The  Securities  and  Exchange  Commission  disclosed  a  study  of  the  New 
York  Stock  Exchange  rule  governing  off-board  trading  by  members  (Freedom  of 
Information  Digest,  Mar. -Apr.  1972). 

5.  The  Department  of  Army  agreed  to  release  suppressed  portions  of  the 
My  Lai  papers  to  the  Oklahoma  City  Daily  Oklahoman  and  New  York  Times 
(Freedom  of  Information  Digest,  July-Aug.  1972). 

6.  The  Department  of  Agriculture,  under  court  order,  released  meat 
inspection  records  to  a  Ralph  Nader  associate  (Freedom  of  Information  Digest, 
Sept. -Oct.  1972). 

7.  The  Social  Security  Administration,  under  court  order,  granted  the 
public  and  press  access  to  medicare  inspection  reports  on  nursing  homes  and 
hospitals  (Freedom  of  Information  Digest,  Sept. -Oct.  1972). 

8.  The  Internal  Revenue  Service,  under  court  order,  provided  a  copy  of 
its  auditing  procedures  and  secret  instruction  manuals  to  Philip  and  Susan 
Long  of  Bellevue,  Washington,  who  sought  information  on  how  IRS  decided,  after 
auditing  their  business  records,  that  they  owed  $34,1444  in  additional  taxes 
(Time,  Sept.  18,  1972;  Freedom  of  Information  Digest,  Sept. -Oct.  1972). 


1973 


9.  The  FBI,  under  court  order,  released  to  members  of  the  Philadelphia 
Resistance  surveillance  lists,  photographs,  and  wiretaps  compiled  on  that 
group  (Freedom  of  Information  Digest,  Jan. -Feb.  1973). 

10.  The  Seattle,  Washington,  Model  Cities  Program  released  to  the  Seattle 
Times  copies  of  contracts  between  it  and  the  United  States  Inner  City 
Development  Foundation  (Freedom  of  Information  Center  Report,  May  1973). 


710 


11.  The  Federal  CoamunlcatlonB  Commission  released  Co  the  National  Cable 
Television  Association,  Inc.  background  material  used  to  decide  annual  fees 
placed  on  system  owners  (Freedom  of  Information  Digest,  May-June  1973). 

12.  The  Social  Security  Administration  released  to  Helvln  Schecter,  editor 
of  Hospital  Practices,  additional  medicare  Inspection  records  on  nursing  homes 
and  other  facilities.  A  partial  release  of  some  of  these  records  had  occurred 
In  1972  (Freedom  on  Information  Center  Report,  May  1973). 

13.  The  Department  of  Defense,  under  court  order,  released  to  Georgetown 
University  law  students  the  names  of  defense  contracting  companies  and  the 
amount  of  profits  realized  (Washington  Post,  May  16,  1973). 

14.  The  Department  of  Housing  and  Urban  Development  released  to  the  public 
a  list  of  Debarred,  Suspended  and  ^eligible  Contractors  and  Grantees — the 

"DSI  List"  (Consumer  Reports,  Oct.  1973). 

15.  The  Department  of  Bousing  and  Urban  Development,  under  court  order, 
released  to  John  Selgenthaler ,  editor  of  the  Nashville  Tennessean,  copies  of 
local  FHA  appraisals  and  the  federally  assisted  housing  appraisers'  names 
(More,  Oct.  1973). 

16.  The  Department  of  Army  released  to  Jack  Taylor  of  the  Dally  Oklahoman 
and  the  Oklahoma  City  Times  lists  of  civilian  contractors  precluded  from 
further  dealings  with  the  Army  because  of  fraud  or  Incompetence  (More,  Oct. 
1973). 

17.  The  Justice  Department  released  to  Daniel  O'Connor  of  NBC  News 
affidavits  of  three  Americans  who  had  been  aboard  the  Lusltanla  when  It  was 
torpedoed  by  a  German  u-boat  (More,  Oct.  1973). 

18.  The  Social  Security  Administration,  under  court  order,  released  to 
the  Camden,  New  Jersey,  Courier  Post  secret  reports  prepared  by  the  state  health 
department  on  conditions  and  services  In  some  15  New  Jersey  nursing  homes 
(Freedom  of  Information  Digest,  July-Aug.  1973;  More,  Oct.  1973). 

19.  The  FBI,  under  court  order,  released  to  newsman  Carl  Stern  memoranda 
written  by  J.  Edgar  Hoover  relating  to  a  1968  secret  plan  aimed  at  the  New  Left 
(Washington  Post.  Sept.  26,  1973;  Freedom  of  Information  Digest,  Nov. -Dec.  1973). 

20.  The  FBI  was  ordered  to  release  to  Smith  College  Professor  Allen 
Welnsteln  secret  files  on  Julius  and  Ethel  Rosenberg,  Alger  Hiss,  Whlttaker 
Chambers,  and  Ezra  Pound  (Freedom  of  Information  Digest,  Nov. -Dec.  1973; 
New  York  Times,  Nov.  12,  1973). 

21.  The  FBI  agreed  to  provide  three  Congressmen  partial  access  to  their 
personal  files  (Freedom  of  Information  Digest,  Nov. -Dec.  1973). 

22.  Solicitor  General  Robert  Bork  made  public  memoranda  from  J.  Edgar 
Hoover  ordering  the  FBI  to  monitor  the  New  Left  movement.   (Washington  Post, 
Dec.  7,  1973). 
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1974 

23.  The  Renegotiation  Board,   according   to  a  U.S.   Court  of  Claims  ruling, 
must  disclose   Information  on   profits,  dollar   total  of   sales,   and  costs  of   the 
renegotiated  business  conducted  by  two  contractors  (Freedom  on  Information 
Digest,   Jan. -Feb.   1974). 

24.  The   Internal  Revenue  Service,   according   to  a  Federal  district  court, 
must  release   to  the  Fruehauf  Corporation,  copies  of   private   tax  rulings   for 
companies  engaged  in  similar  business   (Wall  Street  Journal,   Feb.   27,    1974). 

25.  The  Justice  Department   released   to  newsman  Carl  Stern  a  second   set  of 
documents,   including  secret  memoranda  from  J.   Edgar  Hoover  ordering   the  FBI 

to  "exfMse"  and  "disrupt"   several  black  and  white  left-wing  groups  (Washington 
Post,   Mar.   8,    1974). 

26.  The  Federal  Reserve  Board,   according   to  a  U.S.   district  court,  must 
disclose   immediately  periodic  reports  on  banks'   consumer  lending  rates   (American 
Banker,  June  5,    1974). 

27.  The  Cost  of  Living  Council  released   to  Ralph  Nader  documents  revealing 
differences  of  opinion  within  the  Nixon  Administration  regarding  a  decision   to 
raise  the  ceiling  price  for  crude  oil  by  $1.00  to  $5.25   (New  York  Times,   June  8, 
1974). 

28.  The  Department  of  Health,   Education  and  Welfare  provided   to  Hoffman- 
LaRoche  three  FDA  instruction  manuals   for  inspectors   (Business  Week,   July  20, 
1974). 

29.  The   Interstate  Commerce  Commission  disclosed   to  representatives  of 
the  Chessle  System  (C&O-B&O  RR)   statistics  on   freight  cars  bought  and  retired 
each  3rear  by  other  companies  (Business  Week,   July  20,    1974). 

30.  The  Atomic  Energy  Commission  released   to  Cooimonwealth  Edison  minutes 
of  meetings  of  the  Advisory  Committee  on  Reactor  Safeguards   (Business  Week, 
July  20,   1974). 

31.  The  Department  of   Interior  revealed   to  Honeywell  and  Burroughs 
information  about   a  multlmlllion  dollar  computer  contract  with  Control  Data 
Corporation  (Business  Week,   July  20,    1974). 

32.  The  Occupational  Health  and  Safety  Administration  disclosed   to 
Hartford   Insurance  an  investigator's  finding  on  an  accident  at  Skyline 
Corporation  (Business  Week,   July  20,   1974). 

33.  The  Federal  Trade  Commission  released   to  Mobil   and  Exxon  all 
correspondence  between  PTC  employees  and  Congress   about   petroleum  (Business 
Week,  July  20,   1974). 

34.  The  Environmental  Protection  Agency  disclosed   to   the  Ethyl  CorpKjratlon 
minutes  of   the  National  Air  Quality  Advisory  Committee  meeting  on  lead  safety 
regulations  (Business  Week,  July  20,    1974). 
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35.  The  Department  of  Housing  and  Urban  Development  made  available  to 
Reynolds  Metals  an  Internal   technical  report  on  structural  engineering 
(Business  Week,   July  20,   1974). 

36.  The  Department  of  Commerce  provided  Westlnghouse  with  several  reports 
from  other  corporations  on  how  Japanese  nontarlff  barriers  affected  sales   In 
Japan  (Business  Week,   July  20,   1974). 

37.  The   Internal  Revenue  Service,  according  to  a  Federal  court  of  appeals 
ruling,  must  reveal  to  Tax  Analysts  and  Advocates  certain  private  letter 
rulings  (Wall  Street  Journal,  Sept.  4,    1974). 

38.  The  Office  of  Economic  Opportunity  released  to  two  citizens  copies 
of  OEO's  1972  annual  report  (Washington  Star,   Sept.   29,    1974). 

39.  The  Central   Intelligence  Agency  released  to  Senator  Jacob  Javlts 
tape  recordings  of  Intervletrs  former  Attorney  General  Ramsey  Clark  gave  while 
in  North  Vietnam  (New  York  Times,  Oct.  23,   1974). 

40.  The  Atomic  Energy  Comnission  released  25,000  pages  of  documents  from 
its  Advisory  Committee  on  Reactor  Safety  to  the  Union  of  Concerned  Scientists, 
who  complained  that  the  pages  had  been  heavily  edited  (New  York  Times, 

Nov.   16,   1974). 

41.  The   Internal  Revenue  Service,  under  court  order,  released  to  Ralph 
Nader's  Tax  Reform  Research  Group  documents   showing  that  the  Nixon  Administration 
established  a  Special  Services  Staff  within   IRS  to  collect  files  on  such  groups 
as  Americans  for  Democratic  Action,  the  National  Council  of  Churches,  and  more 
than  11,000  other  organizations  (New  York  Times,  Nov.   18,    1974;  Freedom  of 
Information  Digest,  Nov. -Dec.   1974). 


1975 


42.  The  Justice  Department,  under  court  order,  released  to  Professor 
Morris  Starsky  of  Arizona  State  University  documents  which  revealed  that  the 
FBI's  counterintelligence  branch  tried  to  influence  the  university  to  terminate 
his  contract  by  circulating  an  anonymous,  scurrilous  letter  about  him  (New  York 
Times ,  Jan.  29,  1974). 

43.  The  Pentagon  authorized  the  University  of  Virginia's  ROTC  unit  to 
release  to  the  Virginia  Law  Quarterly  a  letter  from  the  Vice  President  for 
Student  Affairs  to  the  ROTC  Commander  in  which  ROTC's  help  in  distributing 
leaflets  by  helicopter  for  a  secret  organization,  the  Secret  Seven,  was 
solicited  (Freedom  of  Information  Center  Report,  Mar.  1975). 

44.  The  State  Department  released  to  Morton  H.  Halperin  of  the  Center  for 
National  Security  Studies  transcripts  of  background  briefings  given  by  Secretary 
of  State  Henry  Kissinger  to  reporters  (New  York  Times,  Mar.  7,  1975). 
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45.  The  latemal  Revenue  Service  disclosed  to  Mr.  and  Mrs.  Philip  Tx>ng  a 
1973  report  showing  that  nearly  half  of  all  filed  income  tax  returns  contained 
errors.     (Washington  Post.  Apr.   5,   1975). 

46.  The  State  Department  provided  Representative  Les  Aspln  a  list  of 
recipients  of  many  billions  of  dollars  of   foreign  aid  approved  by  the  United 
States  since  1950   (New  York  Times,  Apr.   7,    1975). 

47.  The  Department  of  the  Army  released   to  the  Oklahoma  City  Daily 
Oklahoman ,  an  additional  17,000  pages  of  research  and  other  materials  that   the 
Any  had  withheld  on  the  My  Lai  massacre.     A  partial  disclosure  of  records  on 
this  subject  had  been  made  in  1973   (Time,  Apr.   14,    1975). 

48.  The  Department  of  Health,   Education  and  Welfare  released   to  Mayer 
Chapman,  counsel  for  the  California  State  University  and  Colleges  System, 

the  Department's   internal  manual  describing  its  auditing  procedures   (Chronicle 
of  Higher  Education,  Apr.   14,    1975). 

49.  The  FBI  released   to  Robert  D'Attilio  500  pages  of  documents  pertaining 
to  the   prosecution  of  Sacco  and  Vanzetti,   which,   D'Attilio  complained,   were 
heavily  edited  (Chronicle  of  Higher  Education,  Apr.   14,    1975). 

50.  The  Department  of  Defense  disclosed   to  Richard  Falk  of  Princeton 
University  a  study  of  the  political  organizing   tactics  of  the  Vletcong 
(Chronicle  of  Higher  Education.  Apr.   14,    1975). 

51.  The   Internal  Revenue  Service  made  public,   in  response  to  a  request  by 
Ralph  Nader's  Tax  Reform  Research  Group,  documents   indicating  that  its 
Information  gathering  and  retrieval   system  may  have  included  nontax-related 
data  on  individuals   (New  York  Times,  Apr.   17,    1975). 

52.  The  State  Department  released  documents  describing  "Operation  Boulder," 
a  program  to  keep  Arab  terrorists  out  of  the  United   States,   which  was 
discontinued   in  1975   (New  York  Times,  Apr.   24,    1975). 

53.  The  Central    Intelligence  Agency  released   to  Morton  Halperin  of  the 
Center   for  National   Security  Studies  a   1963  memo  which  described   its  Domestic 
Operations  Division  (Washington  Post.   May  2,   1975). 

54.  The  FBI  released  investigatory  files  on  certain  old  cases,  incl<idlng 
those  on  Ezra  Pound  (U.S.  News  and  World  Report.    May  5,    1975). 

55.  The  State  Department  disclosed   to  representatives  of  the  Soviet  Union  a 
report  on  U.S.  aid   to  Africa  (U.S.  News  and  World  Report.    May  5,    1975). 

56.  The  Central    Intelligence  Agency  released   to  Morton  Halperin  of  the 
Center   for  National  Security  Studies  documents  detailing  the  CIA's   position  in 
an  agreement  between  the  Agency  and   the  FBI  which  permitted   it  to  maintain 
contact   in  the  United   States   with  "Individuals  and  groups  of   foreign 
nationalities"   (New  York  Times.  May  14,    1975). 

57.  The  Central    Intelligence  Agency  released   to  lawyers   for  the  Political 
Rights  Defense  Fund  heavily  censored  parts  of  a  file  on  the  Socialist  Workers 
Party's   presidential  candidate,    Peter  Camejo   (New  York  Times,   May  14,   1975). 
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58.  The  FBI,  uoder  court  order,  provided  Harold  Weisberg  with  chemical 
CesC  results  comparing  bullets  and  bullet  fragments  removed  from  Dealey  Plaza 
following  the  assassination  of  President  John  F.  Kennedy,  and  with  a  previously 
undisclosed  transcript  of  a  January  22  meeting  of  the  Warren  Commission  in  which 
Representative  Gerald  Ford  and  others  discussed  the  possibility  that  Lee  Harvey 
Oswald  was  a  employee  of  the  FBI  (Los  Angeles  Free  Press,  May  16,  1975). 

59.  The  FBI  released  to  a  Member  of  Congress  records  from  his  personal 
file  (Boston  Globe,  June  1,  1975). 

60.  The  Internal  Revenue  Service  was  ordered  by  an  appeals  court  to 
disclose  to  the  Fruehauf  Company  private  rulings  on  manufacturers'  excise  taxes 
that  it  may  have  provided  to  other  such  manufacturers  (Wall  Street  Journal, 
June  25,  1975). 

61.  The  FBI  released  to  Professor  Allen  Weinstein  documents  relating  to 
the  search  for  Alger  Hiss's  typewriter  (Wall  Street  Journal,  June  25,  1975; 
Freedom  of  Information  Digest,  July-Aug.  1975). 

62.  The  Department  of  Justice  disclosed  to  Lake  W.  Headley,  a  Los  Angeles 
private  investigator,  files  on  Headley  which  detail  several  investigations  of 
him  (Wall  Street  Journal,  June  27,  1975;  Freedom  of  Information  Digest, 
July-Aug.  1975). 

63.  The  Securities  and  Exchange  Commission  released  to  attorney  William  R. 
Fishman  a  file  on  a  complaint  against  Merrill,  Lynch,  Pierce,  Fenner  and  Smith 
Inc.  brought  by  a  South  Korean  woman  who  became  Fishman's  client  (Wall  Street 
Journal,  June  27,  1975). 

64.  The  Central  Intelligence  Agency  revealed  to  a  Member  of  Congress 
contents  of  its  dossier  on  her  which  included  copies  of  letters  to  her  from  a 
Soviet  agency  in  Moscow.   The  letters  pertained  to  clients  represented  as  a 
private  attorney  (Wall  Street  Journal,  June  27,  1975). 

65.  The  Central  Intelligence  Agency  made  available  to  a  former  Congressman 
a  profile  of  him  which  described  his  "acute  hunger  for  higher  office"  (Wall 
Street  Journal,  June  27,  1975). 

66.  The  Treasury  Department  released  to  National  Journal  Reports  a  summary 
of  the  totals  of  all  Freedom  of  Information  Act  requests it  received  (National 
Journal  Reports,  July  5,  1975). 

67.  The  Art  Advisory  Panel  of  the  Commissioner  of  Internal  Revenue  gave  the 
minutes  of  three  of  its  meetings  held  in  1974  to  the  Freedom  of  Information 
Clearinghouse  (New  York  Times,  July  6,  1975). 

68.  The  Environmental  Protection  Agency  released  to  the  Wall  Street  Journal 
documents  disclosing  that  Rohm  and  Haas  Campany's  pesticide  Vacor  Ratkiller 
caused  at  least  seven  human  deaths  when  used  in  May  1975  in  a  rat  extermination 
program  in  South  Korea  (Wall  Street  Journal,  July  7,  1975). 

69.  The  Department  of  Interior  turned  over  to  the  Wall  Street  Journal  an 
internal  audit  used  in  its  investigations  of  royalty  payments  to  the  Federal 
Government  by  major  gas  and  oil  companies  (Wall  Street  Journal,  July  14,  1975; 
Freedom  of  Information  Digest,  July-Aug.  1975). 
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70.  The  Central   Ihtelllgence  Agency  revealed   to  the  Socialist  Workers 
Party  documents  showing  that  Its  domestic  activities  had  been  monitored  by  the 
CIA  for  over  two  decades  (Washington  Post,   July  17,   1975). 

71.  The  Commerce  Department  and  the  Environmental  Protection  Agency 
disclosed  records   to  two  attorneys — Robert  Brandon  of  Public  Citizen's  Tax 
Reform  Research  Group  and  Joseph  Gebhardt,  a  partner  In  a  public   Interest 
law  firm — on  the  existence  of  "political  referral  units'   within  Commerce 
and  EPA  (New  York  Times,  July  21,    1975). 

72.  The   Internal  Revenue  Service  released  to  the  Corporate  Accountability 
Research  Group  a  1973  tax  compliance  survey  of  thousands  of  U.S.  corporations, 
«rtilch  revealed  that  approximately  33Z  of  all  small  corporations  underpaid 
Federal   Income  taxes  and  that  of  these,   85Z  were  not  detected  by  normal  auditing 
procedures  (New  York  Times,  July  21,    1975). 

73.  The  Justice  Department,   under  court  order,  released   to  Alger  Hiss   five 
rolls  of  microfilm  containing  Hiss's  famous  "pumpkin  papers"   (CBS  Evening  News 
With  Walter  Cronklte  transcript,   July  31,   1975;   Washington  Star,   July  31,    1975; 
New  York  Times,  July  31,   1975;   Freedom  of   Information  Digest,  July-Aug.   1975). 

74.  The  Central   Ihtelllgence  Agency  disclosed  documents  detailing  a  record 
of  "consistent  ineptitude"  with  regard   to  the  Cuban  missile  crisis  of  the  early 
1960s  (The  Progressive,  Aug.   1975). 

75.  The  FBI  made  public  documents  showing  how  it  used  its  counter- 
intelligence arm  to  disrupt  the  Ku  Klux  Klan,  the  American  Nazi  Party,  the 
Communist  Party,  and  other  extremist  groups  in  the  United  States  in  the  1960s 
(Chicago  Dally  News.  Aug.   15,   1975;   New  York  Times,  Aug.   15,   1975). 

76.  The  Justice  Department  ordered  the  FBI  to  release  files  on  the  Hiss 
and  Rosenberg  cases  (Washington  Star.  Aug.  15,   1975). 

77.  The  Department  of  the  Army  released   to  John  Revett,   senior  editor  of 
Advertising  Age  magazine,   a  multi-volume  Inspector  general's  report  on  a  $40 
■illion  advertising  contract  (Washington  Star,  Aug.   19,    1975). 

78.  The  Nuclear  Regulatory  Commission  disclosed  to  the  Union  of  Concerned 
Scientists  39  pages  of  documents  which  revealed   that  the  NRC's  ultrasonic 
technique   for  detecting  cracks  in  pipes  was  unreliable  and  that  the  Commission 
did  not  80  advise  Congress  (Washington  Star,  Aug.   19,    1975). 

79.  The  Environmental  Protection  Agency  disclosed   to  a  Ralph  Nader  group 
a  report  which  confirmed  the  presence  of  high  levels  of  radioactivity  and 
poisonous  wastes  in  the  drinking  water  near  uranium  mines   in  New  Mexico  (New 
York  Times,  Aug.   20,    1975). 

80.  The  Department  of  the  Army  released  to  the  Los  Angeles  Times  and 
several  private  groups  evidence  of  contingency  planning  for  Federal   intervention 
in  civil  disturbances  during  the  late  1960s  (Los  Angeles  Times ,  Aug.   26,    1975). 


>m_T  Q/l    n    _    Qi; 


716 


81.  The  FBI  released   to  historian  Allen  Welnsteln  725  pages  of  a  48,000- 
page   file  on  the  Investigation  of  Julius  and  Ethel  Rosenberg,   Including  excerpts 
from  letters   exchanged  between  Ethel  Rosenberg's  brother  David  Greenglass ,   the 
confessed   atom  spy  who  was  chosen  to  work  on  the  Manhattan   project,  and  his 
wife  Ruth   (New  York  Times,  Aug.   30,    1975;   Washington  Star.   Aug.   30,    1975   and 
Sept.   8,    1975). 

82.  The  FBI  revealed   to  historian  Allen  Welnsteln  350  pages  on  the  FBI's 
investigation  of  Alger  Hiss,   which  showed  that   the  Bureau  kept  Hiss   under 
electronic   surveillance  for  nearly  two  years  (New  York  Times,   Sept.   4,    1975; 
Los  Angeles  Times,    Sept.    3,   1975). 

83.  The  FBI  released  to  Georgia  State  Senator  Julian  Bond  a  file  dealing 
with  background   information  on  him  (New  York  Times,    Sept.    6,    1975). 

84.  The  Federal  Energy  Administration  made   public  a  genealogy  chart  of 
the   holding  company  managed  by  Edward  M.   Carey,  brother  of  New  York  State 
Governor  Hugh  L.   Carey  (New  York  Times,   Oct.   26,    1975). 

85.  The  Central    Bitelllgence  Agency  released   to  Morton  Halperin,   director 
of  the  Center   for  National  Security  Studies,   a  document  revealing   that  the 
Agency  monitored  a   firm  headed  by  Robert   L.   Vesco   in  an  attempt    to  warn  then- 
President  Nixon  of  any  embarrassment  arising  from  the  activities  of  Donald  A. 
Nixon,   Jr.,  a  one-time   employee  of  Vesco's   (Washington  Post,   Nov.    2,   1975). 

86.  The  Department  of  Health,   Education  and  Welfare  revealed   Information 
that   it   would   permit   some   schools   to  continue   to  be   segregated  if  desegregation 
required  long-distance  busing  (New  York  Times,   Nov.   10,    1975). 

87.  The  Department  of  Justice  made   available   to  Michael  and  Robert 
Heeropol,   the   sons  of  Julius  and  Ethel  Rosenberg,  documents   stating   that  Julius 
confessed  his   part   in  a  Soviet  espionage  apparatus   to  an  FBI  Informant   in  1951 
(Washington  Star,  Nov.   13,    1975). 

88.  The  Federal  Drug  Administration  revealed   to   the  Philadelphia  Bulletin 
the  results  of  an  investigation  which  showed  that  10  patients  at  Colonial 
Gardens  Nursing  Home  In  Philadelphia  died   In  the  mid-1960s  while  they  were 
subjects  of  an  experiment   Involving  the  drugs  Haldol  and  Nacton  (New  York  Times, 
Nov.   16,    1975). 

89.  The  FBI,  under  court  order,  released  to  Robert  and  Michael  Meeropol, 
some  30,000  pages  of  files  on  the  Rosenberg  espionage  investigation,  including 
a  memo  from  J.  Edgar  Hoover  to  Attorney  General  J.  Howard  McGrath  recommending 
that  Ethel  Rosenberg  be  spared  the  death  penalty  (New  York  Times,   Nov.   16,    1975). 

90.  The  Food  and  Drug  Administration  was  required  by  a  court  order  to  make 
available  to  Dr.  Sidney  Wolfe  of  Ralph  Nader's  Health  Research  Group  transcripts 
of  all  meeting  of  the  FDA's  over-the-counter  (OTC)  antacid  drugs  advisory  review 
panel  (Access  Reports,   Nov.   17,    1975). 
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91.  The  U.S.  Attorney's  Office  In  New  York  City,   under  court  order, 
released  to  Robert  and  Michael  Meeropol  20,000  pages  of  documents  Indicating 
that  David  Greenglass   told   prosecutors  that  he  gave  Julius  Rosenberg  data  so 
secret  that  It  could  not  be  utade  pubic  at  trial  (New  York  Times,  Nov.   23, 
1975). 

92.  The  Naval   Investigative  Service  disclosed   to  Douglas  Porter  of  the 
Intelligence  Documentation  Center  reports  showing  that   It  obtained   Information 
on  the  activities  of  the  Vietnam  Veterans  Against  the  War,   the  Concerned 
Officers  Movement,  and  similar   protest  groups  during  the  early  1970s  (Washington 
Post,  Nov.   20,    1975). 

93.  The  Federal  Trade  Coimnlssion  released   to   the  American  Association  of 
Advertising  Agencies   information  on  a  study  of  the  relationship  between 
advertising  and  drug  abuse   (New  York  Times,   Nov.   30,    1975). 

94.  The  Federal  Trade  Commission  provided  Exxon  with  material  used  in  an 
investigation  of  the  vertical  integration  of  the  oil  industry  (New  York  Times, 
Nov.   30,    1975). 

95.  The  Food  and  Drug  Administration  turned  over  to  a  Washington  lawyer  a 
41-page  report  of  FDA's  Inspection  of  McNeill  Laboratories,  the  producer  of  the 
drugs   Ihnovar  and  Parafon  Forte.     (New  York  Times,  Nov.   30,    1975). 

96.  The  FBI,   under  court  order,  released   to  Robert  and  Michael  Meeropol 
29,000  pages  of  reports  on  the  espionage  Investigation  of  Julius  and  Ethel 
Rosenberg  which  revealed  that  Ethel  Rosenberg's  brother  David  Greenglass  made 
an  appeal   that  the  convicted  spies  not  be  given  the  death  penalty,   saying   that 
if   imprisoned,   they  might  confess.     They  also  confirmed  that  Ethel  Rosenberg's 
mother  and  brother,   Samuel,  visited  her  in  prison  and  tried  to  convince  her  to 
cooperate  with  the  FBI  (New  York  Times,   Dec.   4,   1975). 

97.  The  Central    Intelligence  Agency,  under  court  order,  released  to  Robert 
and  Michael  Meeropol  894  pages  of  CIA  files  on  the  Rosenberg  espionage  case. 
The  files  referred   to  East  German  scientist  Dr.  Klaus  Fuchs,   employed   in  Los 
Alamos,   New  Mexico,  on  the  atomic  bomb  project,  as  an  atomic  spy  for  the   Soviet 
Union.      (New  York  Times,  Dec.   5,    1975). 

98.  The  FBI  turned  over   to  Robert  and  Michael  Meeropol   files  on  the 
investigation  of  Julius  and  Ethel  Rosenberg  which  contained  a  simmiary  of  a 
court-ordered  psychiatric  examination  of  Harry  Gold  conducted  six  months 
before  he  testified   in  the  Rosenberg  spy  trial.     The  psychiatric  report 
described  Gold  as  neurotic  and  hostile   (New  York  Times,   Dec.   6,    1975). 

99.  The  Central    Intelligence  Agency  released   to  Robert  and  Michael  Meeropol 
documents   showing  that  the  CIA  screened   tens  of  thousands  of  letters   sent    to 
then-President  Dwlght  Elsenhower   protesting   the  execution  of  convicted   spies 
Julius  and  Ethel  Rosenberg  (Washington  Star,   Dec.   6,    1975). 

100.  The  FBI  made  public  details  of  Operation  Hoodwink,  an  ineffective 
attempt   to  pit   the  Mafia  against   the  Communist  Party,   as   part  of  the  Bureau's 
countr intelligence  program,   COINTELPRO  (Washington  Star,  Dec.  6,  1975;   Los 
Angeles  Times,   Dec.    6,   1975). 
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101.  The  FBI  released  to  Robert  and  Michael  Meeropol  documents  showing 
that  Jerome  Eugene  Tartakow,  who  befriended  Julius  Rosenberg  in  prison,  was 
an  Informant  for  the  Bureau  (New  York  Times,  Dec.  14,  1975). 

102.  The  FBI  turned  over  to  Norman  T.  Ollestad,  author  of  a  book  critical 
of  the  Bureau,  personal  files  which  detail  an  FBI  attempt  to  embarrass  Ollestad 
and  disparage  his  book  (Los  Angeles  Times,  Dec.  14,  1975). 
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103.  The  FBI,  under  court  order,  released  to  Robert  and  Michael  Meeropol 
files  indicating  that  the  Bureau  received  reports  from  an  Informant  of 
conversations  held  between  the  Rosenbergs  and  their  lawyer,  Emanuel  Block 
(New  York  Times,  Jan.  3,  1976). 

104.  The  Central  ^telligence  Agency  disclosed  to  the  Washington  Star 
sanitized  documents  reporting  that  the  Agency  trained  police  officers  from 
at  least  three  Washington  area  departments  and  close  to  a  dozen  California 
police  departments  to  crack  safes,  engage  in  burglaries,  and  repair  walls 
damaged  during  surreptitious  entries  and  bugging  operations  (Washington  Star, 
Jan.  11,  1976). 

105.  The  Central  Intelligence  Agency  turned  over  to  Peter  Camejo,  a  leader 
of  the  Socialist  Workers  Party,  part  of  his  personal  file  which  showed  that  the 
Agency  was  disseminating  Information  about  Camejo' s  activities  to  one  of  its 
overseas  stations  as  late  as  November  1974.  An  earlier  disclosure  detailed 

the  Agency's  collection  of  Information  on  Camejo' s  activities  in  the  United 
States  (New  York  Times,  Jan.  26,  1976;  Washington  Post.  Jan.  27,  1976). 

106.  The  Central  latelllgence  Agency  released  to  the  New  York  Times 
documents  confirming  an  allegation  of  former  Times  reporter  Wa3me  Phillips 
that  the  Agency  had  attempted  to  recruit  him  in  the  early  1950s  although 
then-DC  I  William  Colby  had  denied  that  any  Times  personnel  were  involved  with 
the  CIA  (New  York  Times.  Jan.  31,  1976;  First  Principles,  Feb.  1976). 

107.  The  FBI  revealed  to  Professor  Allen  Weinsteln  15,376  pages  of  files 
from  the  Alger  Hiss  case  (New  York  Times,  Feb.  1,  1976). 

108.  The  Interior  Department  released  to  the  Sierra  Club  Legal  Defense 
Fund  doctments  stating  that  Utah,  Arizona,  New  Mexico,  and  Nevada  power  plants 
will  no  doubt  worsen  the  air  quality  of  park  service  areas  in  those  states,  as 
well  as  in  Colorado  (New  York  Times,  Feb.  14.  1976). 

109.  The  Nuclear  Regulatory  Commission  disclosed  to  Congress  Watch 
Information  stating  that  there  have  been  close  to  200  instances  of  violence 
or  threats  thereof  against  nuclear  facilities  since  1969  (New  York  Times. 
Mar.  19,  1976). 
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110.  The  Central   Litelllgence  Agency  released  to  David  W.   Belln,  cotmsel 
to  both  the  Warren  and  Rockefeller  Commissions,  a  memo  prepared  for  the  latter 
panel,  stating  that  the  Warren  Commission  should  have  given  greater  consideration 
to   the  possibility  that  President  Kennedy's  assassination  was  the  result  of  a 
foreign  conspiracy.      The  27-page  memo  was   among  1,500  pages  of  documents  turned 
over   to  Belin  (Washington  Post,  Mar.  21,    1976;   New  York  Times,  Mar.   21,    1976). 

111.  The   Internal  Revenue  Service  disclosed   to  the  Los  Angeles  Times 
hundreds  of  documents  relating  to  the  issue  of  removing  from  tax  returns  a 
question  dealing  with  foreign  bank  accounts  and  other  tax  form  changes.     The 
documents  show  that  Commissioner  Alexander  wanted  the   foreign  bank  accounts 
question  removed  shortly  after  he  was  appointed   (Los  Angeles  Times,   Mar.   23, 
1976). 

112.  The  FBI  released  to  Professor  H.  H.  Wilson  secret  files  maintained  on 
academicians,  officials  of  the  government,  and  people  in  the  arts   for  use   in  a 
book  designed   to  demonstrate  the  ineptitude  of  the  Bureau  In  its  own  words 

(New  York  Times.   Mar.  26,   1976). 

113.  The  FBI  disclosed  to  Corliss  Lamont,  chairman  of  the  National 
Emergency  Civil  Liberties  Committee,  his  personal  file  consisting  of  nearly  300 
pages,  which  revealed  that  the  Bureau  tried  to  prove  that  he  was  a  member  of 
the  Communist  Party,  an  allegation  Lamont  denied  (The  Nation,  Mar.  27,  1976). 

114.  The  FBI  released  to  the  Socialist  Workers  Party  official  reports 
showing  that  the  Bureau  burglarized  the  New  York  City  offices  of  the  SWP 
close  to  100  times  from  1960-66  and  photographed  documents  concerning  almost 
every  aspect  of  the  party's  business.  The  Justice  Department  had  denied  that 
Federal  agents  ever  burglarized  the  SWP  (New  York  Times,  Mar.  29,  1976). 

115.  The  FBI  disclosed  to  Peter  Camejo,  Socialist  Workers  Party  candidate 
for  President,  documents  which  showed  that  FBI  agents  requested  authorization 
to  burglarize  the  offices  of  the  SWP  between  1960-66  (New  York  Times,  Mar.  29, 
1976). 

116.  The  Nuclear  Regulatory  Commission  turned  over  to  James  M.  Cubie  of 
Congress  Watch,  a  Ralph  Nader  organization,  reports  confirming  that  there  was 
inadequate  security  around  the  Three  Mile  Island  nuclear  power  plant,  and 

that  the  NRC  was  planning  to  fine  Metropolitan  Edison  Company  several  thousands 
of  dollars  for  falling  to  find  a  mentally  disturbed  former  employee  who  entered 
the  supposedly  protected  area  (New  York  Times,  Mar.  30,  1976). 

117.  The  Bureau  of  Customs,  according  to  a  district  court  order,  must 
provide  economist  Norman  Holly  access  to  a  Bureau  report  concerning  Holly's 
detention  by  Customs  agents  and  the  agents'  later  exoneration  (Washington 
Post,  Mar.  31,  1976). 

118.  The  FBI  disclosed  to  a  group  of  reporters  documents  showing  that  the 
Bureau  singled  out  two  black  groups  for  counterintelligence  program  disruptions 
in  1968,  even  though  the  FBI  had  no  information  that  the  groups  were  planning 
any  violence  (New  York  Times,  Apr.  6,  1976). 

119.  The  FBI  revealed  to  Fred  Halstead,  1968  presidential  candidate  of 
the  Socialist  Workers  Party,  that  the  contents  of  a  briefcase  stolen  from 
him  were  in  the  possession  of  the  Bureau  (New  York  Times,  Apr.  25,  1976; 
First  Principles.  May  1976). 
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120.  Among  the  1,466  pages  of  files  released  by  the  Central  Intelligence 
Agency  to  David  W.  Belin  was  material  reportedly  raising  doubts  about  whether 
or  not  Lee  Harvey  Oswald  might  once  have  been  a  U.S.  intelligence  operative. 
The  files  provided  greater  insight  into  the  relationship  between  Jack  Ruby 
and  organized  crime  (Village  Voice,  Apr.  26,  1976). 

121.  The  Central  Intelligence  Agency  released  to  the  Freedom  of 
Information  Clearinghouse  previously  classified  testimony  before  the  House 
Armed  Services  Committee  in  1948,  in  which  Rear  Admiral  R.  H.  Hillenkoetter 
told  the  Committee  that  agents  often  ran  into  difficulty  in  getting 
prospective  sources  of  intelligence  to  cooperate  with  them  (The  Progi-essive, 
May  1976). 

122.  The  Central  Intelligence  Agency,  under  court  order,  released  to 
the  American  Civil  Liberties  Union  heavily  censored  documents  on  the  Agency's 
assassination  plots  against  Cuban  Premier  Fidel  Castro  (CBS  Morning  News 
transcript.  May  14,  1976;  Washington  Post,  May  14,  1976;  Civil  Liberties, 
June  1976;  First  Principles,  June  1976). 

123.  The  Secret  Service,  as  part  of  a  court  settlement,  turned  over  to 
Mark  Lane,  director  of  the  Citizen's  Commission  of  Inquiry,  files  on  the 
Kennedy  assassination  revealing  that  Lee  Harvey  Oswald's  name  was  absent  from 
the  Service's  list  of  one  million  names  of  persons  who  were  potentially 
dangerous  to  the  President  in  November  1963  (Washington  Post ,  May  13,  1976; 
Civil  Liberties,  June  1976). 

124.  The  National  Science  Foundation  released  to  Science  Trends  materials 
providing  background  for  stories  on  the  costs  of  an  NSF-Cornell  University 
dedication  ceremony  celebrating  the  resurfacing  of  the  Arecibo  telescope; 
insufficient  funds  to  support  an  expansion  of  an  exchange  program  with  the 
Soviet  Union;  a  plan  considered  by  the  NSF  to  reduce  administrative  costs  by 
awarding  fewer  but  larger  grants;  and  criticisms  of  research  by  members  of  an 
NSF  advisory  committee  which  led  to  abolition  of  the  committee  (Science,  May  29, 
1976). 

125.  The  FBI  turned  over  to  the  Quakers  365  pages  of  investigatory 
documents  on  their  organization  (Washington  Star,  June  1,  1976). 

126.  The  Air  Force  released  to  the  Quakers  190  pages  of  documents  on 
their  organization  (Washington  Star,  June  1,  1976). 

127.  The  Central  Intelligence  Agency  disclosed  to  the  Quakers  396  pages 
of  documents  relating  to  that  organization's  activities  (Washington  Star, 
June  1,  1976). 

128.  The  Department  of  the  Navy  revealed  to  the  Quakers  88  pages  of 
documents  concerning  their  organization  (Washington  Star,  June  1,  1976). 

129.  The  Internal  Revenue  Service  released  to  the  Quakers  141  pages  of 
documents  it  had  collected  on  their  organization  (Washington  Star,  June  1, 
1976). 
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130.  The  Secret  Service  disclosed  to  the  Quakers  66  pages  of  material  It 
gathered  on  their  group  (Washington  Star,  June  1,  1976). 

131.  The  FBI  made  public  documents  reportedly  showing  evidence  of 
collusion  between  Judge  Irving  Kaufman  and  the  government  to  frame  Julius  and 
Ethel  Rosenberg  (Guardian.  June  30,  1976). 

132.  The  FBI  released  to  Robert  and  Michael  Meeropol  documents  showing 
the  Bureau  took  steps  to  prevent  the  authors  of  a  book  about  Julius  and  Ethel 
Rosenberg  from  discussing  their  work  on  television  interview  programs  (New 
York  Times,  June  2,  1976). 

133.  The  Interior  Department  made  public  a  letter  from  the  Central 
Intelligence  Agency  in  which  was  discussed  a  program  whereby  the  U.S.  Park 
Police  would  assist  the  CIA  by  arresting  and  questioning  rookie  agents 
(Washington  Post,  June  4,  1976). 

134.  The  Nuclear  Regulatory  Agency  released  to  the  Union  of  Concerned 
Scientists  documents  showing  that  the  Atomic  Energy  Commission  received  at 
least  three  warnings  about  the  dangers  of  fire  at  the  TVA's  Browns  Ferry, 
Alabama  nuclear  power  plant  (New  York  Times,  June  10,  1976). 

135.  The  Justice  Department  was  ordered  by  a  U.S.  district  court  to 
release  to  Tom  Hayden  files  and  document  compiled  on  him  by  the  FBI  (Access 
Reports ,  June  14,  1976). 

136.  The  National  Security  Council  made  public  portions  of  the  'Secret 
Charters'  of  the  intelligence  agencies.  Including  the  Intelligence  directives 
which  have  established  the  operational  basis  for  the  CIA  since  1947  (First 
Principles.  Sept.  1976). 

137.  The  Securities  and  Exchange  Commission  made  public  portions  of  its 
Broker-Dealer  manual  and  all  of  its  Investment  Advisors  and  Investment  Company 
Inspection  manuals,  a  Summary  of  Administrative  Interpretations,  and  its 
Securities  Violations  Bulletin  (Annual  Report  of  the  Securities  and  Exchange 
Commission  for  Fiscal  Year  Ended  June  30,  1975,  June  30,  1976). 

138.  The  Nuclear  Regulatory  Commission  revealed  documents  showing  that  the 
United  States  had  indications  of  ladla's  nuclear  capability  before  that  country 
exploded  a  device  in  1974.  but  did  nothing  to  prevent  it  (Washington  Post, 

July  19,  1976). 

139.  The  Energy  Research  and  Development  Administration  released  to 
Critical  Mass  and  Public  Interest  Research  Group  documents  which  allegedly 
indicated  that  ERQA  supported  programs  designed  to  encourage  opposition  to  a 
California  initiative  that  would  have  forestalled  nuclear  power  development 
in  that  State  (Washington  Post,  July  19,  1976). 

140.  The  National  Security  Council  released  to  the  Center  for  National 
Security  Studies  directives  concerning  the  functions  and  powers  of  the  CIA 
(Access  Reports.  June  28,  1976). 

141.  The  Justice  Department  released  over  200  pages  of  documents 
explaining  the  government's  objections  to  the  publication  of  the  Pentagon 
Papers  (New  York  Times ,  July  29,  1976;  Freedom  of  Information  Digest.  July- 
Aug.  1976).  * 
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142.  The  FBI  was  ordered  to  release  to  Field  Enterprises,  Inc.  noa-exempt 
portions  of  files  concerning  government  surveillance  of  physicist  J.  Robert 
Oppenheimer  during  the  1950s  (Access  Reports,  Aug.  9,  1976). 

143.  The  Central  Intelligence  Agency  released  to  John  Marks  of  the  Center 
for  National  Security  Studies  59  documents  confirming  that  the  Agency  in  the 
early  19SOs  discussed  buying  10  kilograms  of  LSD  and  that  it  wanted  to  inject 
truth  serum  into  American  prisoners  of  war  returning  from  Korea.   The  documents 
show  that  during  the  three  CIA  programs  codenamed  BLUEBIRD,  ARTICHOKE,  and 
MK-DLTRA,  the  Agency  considered  nethods  of  discovering  the  shock  effects  of 
cocaine,  insulin,  ultrasonic  disorientation,  radiation,  toxic  mushrooms,  and 
aphrodisiacs.   Additional  documents  revealed  that  Federal  narcotics  officers 
used  experimental  truth  drugs  developed  by  the  CIA  on  state  prisoners  at  the 
California  Medical  Facility  in  Vacaville  (Washington  Post,  Aug.  5,  1976;  Los 
Angeles  Times ,  Aug.  5,  1976;  New  York  Times ,  Aug.  5,  1976). 

144.  The  Environmental  Protection  Agency  released  to  the  New  York  Times 
files  showing  that  former  EPA  Director  William  Ruckelshaus  and  his  law  firm 
associates  made  close  to  200  contacts  with  EPA  for  clients  after  Ruckelshaus 
left  the  agency  (New  York  Times ,  Aug.  23,  1976). 

145.  The  FBI  turned  over  to  columnist  Jack  Anderson  files  outlining 
government  efforts  at  surveillance  of  him  and  his  staff  (Freedom  of  Information 
Digest,  Sept. -Oct.  1976). 

146.  The  Civil  Service  Coomiission  was  ordered  by  a  Federal  district  court 
to  disclose  to  the  National  Association  of  Government  Employees  initial  benefit 
and  premium  proposals  submitted  by  major  health  insurance  carriers  to  the 
Commission  (Access  Reports,  Oct.  18,  1976). 

147.  The  Central  Intelligence  Agency  released  documents  disclosing  that 
Lee  Harvey  Oswald  met  with  three  persons,  allegedly  Cuban  intelligence  agents, 
at  the  Cuban  embassy  in  Mexico  City  a  month  prior  to  the  assassination  of 
President  Kennedy  (New  York  Times,  Nov.  13,  1976). 

148.  The  Justice  Department  disclosed  to  Morton  Halperin  of  the  Center  for 
National  Security  Studies  heavily  censored  FBI  documents  of  Director  J.  Edgar 
Hoover  which  contained  allegations  of  sexual  misconduct  by  prominent  politicians 
and  other  well-known  people  (New  York  Times,  Nov.  24,  1976;  Freedom  of  Information 
Digest,  Nov. -Dec.  1976). 

149.  The  FBI  released  to  the  Charleston,  West  Virginia,  Gazette  elaborate 
files  on  newspapers  friendly  and  unfriendly  to  it,  including  documents 
confirming  the  Bureau's  monitoring  of  editorials  in  the  Gazette  critical  of 
Bureau  Director  J.  Edgar  Hoover  (New  York  Times,  Nov.  28,  1976;  First  Principles, 
Dec.  1976). 

150.  The  FBI  released  to  Tony  Hiss  a  report  containing  information  that 
two  members  of  the  jury  who  voted  to  convict  Alger  Hiss  in  his  1950  perjury 
trial  had  relatives  who  worked  for  the  Bureau  (New  York  Times,  Nov.  28,  1976). 
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151.   The  Central  Intelligence  Agency  disclosed  to  Gary  Welssnan,  a 
politically  active  student  at  the  University  of  Wisconsin,  documents  compiled 
on  him  indicating  that  the  Agency  supposedly  ubs  considering  him  for 
recruitment  from  1958  until  1963,  although  Weissman  was  never  approached  about 
CIA  employment  during  that  period  (The  Progressive,  Dec.  1976;  Washington  Post, 
Jan.  7,  1977). 
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152.  The  Department  of  Health,  Education  and  Welfare  made  public  part  of 
a  report   indicating  that   some  organizations  receiving  Federal  Government 
grants  to  help  combat  alcoholism  may  have  misused   the  grant  money  (New  York 
Times.   Jan.   16,   1977). 

153.  The  Central   Intelligence  Agency  released   to  U.S.  News  and  World 
Report  documents  disclosing  that  Lee  Harvey  Oswald  went   to  Mexico  City  where 
he  visited   the  Cuban  and  Soviet  embassies  in  Septonber  of  1963,   and   that 
Oswald  WIS   seen  by  a  Nicaraguan,   Gilberto  Dgarte,  being  given  $6,500  at   the 
Cuban  embassy.     Mexican  officials  said  later  that  Ugarte's  story  was  false 
(D.S.  News  and  World  Report,   Jan.   17,    1977). 

154.  The  State  Department  disclosed   to  U.S.  World  and  News  Report  heavily 
censored   files   showing  that  U.S.  Ambassador  Mann  was   told  that   the  FBI  did  not 
believe   it  should  pursue  Ugarte's  story  after  it  was  disavowed  by  the  Mexicans 
(U.S.  News  and  World  Report,   Jan.   17,    1977). 

155.  The   latemal  Revenue  Service,  under  court  order,  revealed   to  the  Tax 
Reform  Research  Group  copies  of  letters  and  memoranda  disclosing  that    top  White 
House  aides  in  the  Nixon  Administration  obtained   from   IRS  copies  of  the  Income 
tax  returns  of   seven  Federal  judges,   some   private  citizens,  and  one  corporation, 
allegedly  for   possible  political  use   (People  and  Taxes,   Jan. -Feb.   1977). 

156.  The   Internal  Revenue  Service,   under  court  order,  released   to  the  Tax 
Reform  Research  Group  documents  showing   that    IRS  Commissioner  Randolph  Thrower 
explained   to  John  Ehrllchman  ways   to  avoid  a  Federal  court  ruling  regarding  the 
tax  exempt  status  of  schools  which  failed  to  cease  discriminatory  practices 
(People  and  Taxes.   Jan. -Feb.   1977). 

157.  The  Naval    Investigative  Service  provided  Greek  Journalist  Ellas  P. 
Demetracopoulos   with  a  copy  of  an  interview  given  by  retired  Chief  of  Naval 
Operations,  Admiral  Arlelgh  A.   Burke,   to  Demetracopoulos   in  1963  when  Admiral 
Burke  was  criticizing  the  Kennedy  Administration's  defense   policies.     The 
copy,  %)hich  contained  changes  made  in  Burke's  handwriting,  reportedly  had 
been  taken   from  his  office  without  his  authorization  (New  York  Times. 

Feb.   6,    1977).  

158.  The  Central    Intelligence  Agency  released   a  document  showing  that, 
in  1967,   the  Agency  directed  its   agents   to  use   propaganda   to  discredit  critics 
of  the  Warren  Commission's  investigation  of  the  assassination  of  President 
Kennedy  (New  York  Times.   Feb.   6,    1977;   First  Principles.   Mar.   1977). 


724 


159.  The  FBI  made  public  a  1,377-page  report   uhlch  revealed  that  the 
Bureau,  at  the  direction  of  J.   Edgar  Hoover,   investigated,  for  at  least   four 
years,   women's  liberation  groups  and  compiled   files  on  the   political  and 
sexual  preferences  of  activist  women,   even  though  the  Bureau's  regional 
offices   in  Washington,    Chicago  and  San  Francisco  objected  that  there  were 
not  enough  national  security  grounds  to  warrant  the  investigation  (Washington 
Post,   Feb.   6,   1977;   Los  Angel     )  Times,   Feb.    6,    1977;   New  York  Times. 

Feb.   8,    1977;   First  Principles,   Mar.   1977). 

160.  The  Central    Intelligence  Agency  released   to  Zdenek  Cerveny — nephew 
of  Thomas  Riha,   a  professor  of  Russian  history  at  the  University  of  Colorado, 
who  had  disappeared  mysteriously  in  1969 — intercepted  letters  and  memos 
showing  that  the  Agency  had  collected   information  on  ?J.ha  on  the  chance  that 
it  might  use  hla  as  an  informant   (Los  Angeles  Times,    Feb.   11,    1977). 

161.  The  Social   Security  Administration  released  records  revealing   that 
its  officials  in  1973  were  concerned  that   the  U.S.  Attorney  in  Honolulu  was 
moving  too  slowly  on  a  major  medicare  fraud  case   involving  Hale  Nani,   and  on 
at  least  three  occasions  had   Inquired   about  the  status  of  the   investigation 
but  had  received  no  reply  from  the  U.S.  Attorney's  office.     A  few  months  after 
the   incumbent  U.S.  Attorney  resigned   from  office,   the  case  reportedly  was 
quietly  settled  out  of  court  (Honolulu  Star-Bulletin,   Feb.   25, 

1977). 

162.  The  Department  of  Health,   Education  and  Welfare  released   the  names 
of  over  2,000  doctors,  medical  groups,   and  laboratories  receiving  medicare 
payments  of  $100,000  or  more  in  1975   (CBS  Evening  News   transcript.   Mar.   14, 
1977). 

163.  The  FBI  released  to  the  Chicago  Sun-Times  documents  describing  the 
physical  and  electronic  surveillance  of  J.   Robert  Oppenheimer,   the  "father  of 
the  atomic  bomb,"   between  1941  and  1954   (Chicago  Sun^Times,  Mar.   13,    1977; 
First  Principles,  Apr.   1977). 

164.  The  FBI  turned  over  to  a  Chicago  woman  files  showing  that  a  Welcome 
Wagon  representative  reported  her  family  background  to  the  Bureau  (Los  Angeles 
Times,  Apr.   3,    1977;   First  Principles,   May  1977). 

165.  The  FBI  revealed   to  Reginald  H.   Booker,   an  activist  who  successfully 
opposed   the  construction  of  the  Three  Sisters  Bridge,   records  which  demonstrated 
that  the  Bureau  scrutinized  the  activities  of  the  Emergency  Committee  on  the 
Transportation  Crisis  and  noted   the  racial  makeup  of  anti-highway  activist 
groups  (Washington  Star,  Apr.   4,    1977). 

166.  The  Justice  Department  released  to  Journalist  Edward  Roeder   files 
detailing  the  out-of-coiirt   settlement   agreed   to  by  a  Member  of  Congress,    who 
had   Improperly  charged   to  his  office  the  cost  of  printing  a  congressional 
newsletter   (New  York  Times,  Apr.    7,    1977). 

167.  The  Atomic  Energy  Commission  provided   the  Union  of  Concerned 
Scientists  with  internal  documents  challenging  the  accuracy  of  a  study  prepared 
for  the  AEC  on  the  safety  of  nuclear  reactors  (New  York  Times,  Apr.   27,    1977). 
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168>     The  Securities  and  Exchange  Commission  made  public  files  on  9  American 
companies  that  maintained   slush  funds   for  the  purpose  of   political  contributions 
(Freedom  of   Information  Digest,   Hay- June  1977). 

169.  The  Central    Intelligence  Agency  released   to  columnist  Jack  Anderson 
files  showing   that  the  Agency  used   as  many  as  16  agents  a  day  to  spy  on  Anderson 
and  his   staff  in  1972    (New  York.  Times,   May  5,    1977). 

170.  The  Federal  Aviation  Administration  released   to  Stanley  Switllk,   the 
director  of  research  and  development  of  his  own  company,   papers  detailing  the 
buoyancy  calculations  and  diagramming   the   floor   area  of  a  raft  designed  by  Air 
Cruisers,   a  rival  company  (Wall  Street  Journal,    May  9,    1977). 

171.  The  Food  and  Drug  Administration  released   to  a  Washington  lawyer, 
presumably  representing  a  drug  company,  a  FDA  inspector's  report  on  conditions 
In  the  Midwestern  plant  of  another  company  (Wall  Street  Journal,   May  9,    1977). 

172.  The  Federal  Trade  Commission  gave  Charley  Company,  a  supplier  of 
webbing   for  Allied  Chemical  Corporation,  Allied 's  annual   report  on  the  purchase 
of  automobile   seat-belt  webbing  (Wall  Street  Journal,    May  9,    1977). 

173.  The  FBI  released  1,377  pages  of  records  showing   it  engaged   in 
extensive  monitoring  of  women's  movement  literature,   position  papers,  membership 
lists,  meeting  notices,   conference  reports,   and  broadcast   interview  transcripts 
(jfa.,   June   1977). 

174.  The  Department  of  Labor  was  ordered   to  provide  Public  Citizen's 
Health  Research  Group  a  copy  of  a  Labor  Department  official's  Civil   Service 
Form  171  which  could  reveal  a  conflict  of  Interest   (Access  Reports,   June  1, 
1977).  ^ 

175.  The  FBI,   under  court  order,  released   to   the  American  Civil  Liberties 
Union  files  showing  that  the  Bureau,   under  the   personal  direction  of  J.   Edgar 
Hoover,  kept   secret  files  on  Helen  Keller,   Felix  Frankfurter,  Upton  Sinclair, 
and  Clarence  Darrow  (CBS  Evening  News   transcript,   June  18,    1977;   Washington 
Post,  June  19,    1977). 

176.  The  Central    Intelligence  Agency  released   to  John  Marks,   a  freelance 
Journalist,  details  of  a   project  codenamed  MK-ULTRA  which  revealed  that   the 
Agency  conducted  drug  tests  on  unsuspecting  subjects  to  determine  an  individual's 
ability  to  retain   top  secret   information;    that   the  Agency  considered  working 
with  scientists  of  a  country  whose  government  permitted  experimenting  with 
anthrax  (a  disease  contracted   from  infected  cattle  and  sheep),   which  is  not 
permitted   in  the  United  States;   that  the  CIA  possessed  a  letter  which  discussed 
several  chemical  and  physical  methods  of  causing  death  and  could  confuse  the 
physician  performing   the  autopsy;   and   that   it  interrogated  suspected  double 
agents  using  "narcohypnotlc"  methods   (Washington  Star,   July  20,    1977;   New  York 
Times,   July  21,    1977;   Los  Angeles  Times ,   July  21, "1^77). 

177.  The  Consumer  Product   Safety  Commission,   under  court  order,  released 
to  the  Consumers  Union  and  Public  Citizen's  Health  Research  Group  documents 
subpoenaed  by  the  Coimnlssion   from  several  major   television  manufacturers 
concerning  accidents   that  occurred  during   the  operation  of  television  receivers 
(Access  Reports,   July  26,    1977). 
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178.  The  Central  Intelligence  Agency  turned  over  to  John  Harks,  a  fomer 
State  Department  employee  and  co-author  of  a  book  about  the  CIA,  over  400  heavily 
sanitized  pages  showing  that  the  Agency  conducted  top  secret  behavior  control 
experiments  involving  "alteration  of  sex  patterns"  and  "discrediting  by  aberrant 
behavior."  The  mind  control  experiments,  codenamed  project  BLUEBIRD  began  in 
1949  as  a  reaction  to  the  "bizarre"  behavior  of  Cardinal  Mindszenty  at  his  trial 
in  Budapest  when  he  confessed  to  treason,  and  continued  with  the  CIA  reportedly 
testing  LSD  and  other  drugs  on  prisoners  at  the  U.S.  Public  Health  Service 
Hospital  in  Lexington,  Kentucky  (Washington  Post,  Aug.  3,  1977;  New  York  Times, 
Aug.  3,  1977). 

179.  The  Central  Intelligence  Agency  released  to  the  New  York  Times  more 
than  400  additional  pages  documenting  the  Agency's  drug  experimentation  and 
behavior  control  research,  including  disclosure  that  it  employed  a  magician, 
John  Mulholland  of  New  York  City,  to  help  explain  "things  people  had  a  hard  time 
trying  to  explain"  (New  York  Times,  Aug.  3,  1977). 

180.  The  FBI  released  to  the  American  Civil  Liberties  Union  more  than 
13,000  pages  of  documents  revealing  that  between  1953  and  1962  high  officials  of 
the  American  Civil  Liberties  Union  provided  the  Bureau  with  information  about 
ACLU  members  (Los  Angeles  Times,  Aug.  4,  1977;  First  Principles,  Sept.  1977). 

181.  The  Central  Intelligence  Agency  made  public  another  1,410  pages  of 
documents  concerning  its  MK-ULTRA  program  which  involved  the  Agency's 
experimenting  with  germs  and  viruses  as  well  as  with  mind-altering  and 
hallucinogenic  drugs  as  part  of  an  effort  at  behavior  control.   The  MK-ULTRA 
files  refer  to  the  Agency's  flying  dogs  and  monkeys  to  a  site  and  burying  them 
in  a  field  coated  with  lime  after  they  died  or  were  killed;  to  agents  spending 
days  shooting  darts  into  a  small  piece  of  meat  and,  accidentally,  into  an 
agent  on  one  occasion;  and  to  a  request  by  the  Agency  for  $5,720  to  test  LSD 
on  "returnees"  from  Iron  Curtain  countries  (Washington  Post ,  Aug.  11,  1977). 

182.  The  Central  Intelligence  Agency  released  a  third  collection  of 
documents  concerning  its  MK-ULTRA  program,  which  revealed  a  17-point  summary 
which  detailed  the  Agency's  concentration  on  the  development  of  chemicals 

to  produce  paralysis,  create  mental  confusion,  and  alter  behavior.   The  documents 
confirm  that  tests  were  conducted  on  prisoners,  volunteers,  and  patients  having 
terminal  cancer.   The  files  reveal  that  the  CIA  experimented  with  toxic 
mushrooms  to  produce  hallucinations  (CBS  Morning  News  transcript,  Aug.  18,  1977; 
Washington  Post,  Aug.  18,  1977). 

183.  The  FBI  made  public  its  files  on  the  Sacco-Vanzetti  case,  revealing 
that  the  Bureau  knew  nothing  about  the  two  anarchists  before  their  arrest 
(National  Review,  Aug.  19,  1977). 

184.  The  Central  Intelligence  Agency  released  more  documents  about  its 
MK-ULTRA  program,  these  describing  a  scheme  by  an  agent,  Morgan  Hall,  to  control 
the  behavior  of  unsuspecting  visitors  to  his  Agency- financed  home  in  San  Francisco 
by  slipping  them  exotic  chemical  or  biological  agents  while  Hall  watched  their 
reactions  to  his  employee,  a  prostitute  addicted  to  drugs,  through  a  two  way 
mirror.   The  CIA  code  named  this  "Operation  Midnight  Climax"  (Washington  Post, 
Aug.  26,  1977). 


727 


185.  The  Central    Intelligence  Agency  released   1,470   additional  heavily 
sanitized  documents  related   to   its  MK-ULTKA  program,   showing   that  the  Agency 
maintained  a  secret  'anti-crop  warfare"  research   program  during  the  early  1960s. 
This  collection  of  MK-ULTRA  files  revealed   that   the  CIA  funded  research  into 
using  coldblooded  animals   to   transmit  both  chemical  and  biological   agents,   and 
that  it  studied   the  transmission  of  viruses  through  birds  (Washington  Post, 
Sept.   16,   1977). 

186.  The  Central    Intelligence  Agency  revealed  to   the  American  Palestine 
Cooimlttee  documents   which  allegedly  showed  that    Israeli  Foreign  Minister  M}she 
Dayan  deliberately  ordered  an  attack  on  the  O.S.   Navy  ship  Liberty  during   the 
1967  war   (New  York  Times,    Sept.   19,   1977). 

187.  The  National  Railroad  Passenger  Corporation  (AMTRAK)  was  ordered   to 
release  its  records  of   policy  statements  and  votes  of  its   Board  of  Directors 
(Access  Reports,   Sept.   20,    1977). 

188.  The  Central   Intelligence  Agency  released  an  additional  2,400  documents 
concerning  its  MK-ULTRA  program  and  its  successor,   MK-SEARCH.      The  documents 
Included  a  memo  from  Dr.   Sidney  Gottlieb,  who  directed  most  of  the  Agency's  mind 
control  experimentation,   which  recoimnended  the  termination  of   project  MK-SEARCH, 
concluding  that  the  mind  control  experiments  were  "too  vmpredictable   ...   to  be 
operationally  useful"   (Washington  Post,    Sept.   23,    1977;   First  Principles,   Oct. 
1977). 

189.  The  Central    Intelligence  Agency  disclosed  2,532  additional   files  on 
its  MK-OLTRA  program,   including  information  on  its   Subproject  63  which  detailed 
the  Agency's  experimenting   to  determine  the  effect  of  alcohol  on  humans 
(Washington  Star,   Sept.   25,   1977). 

190.  The  Central    Intelligence  Agency  made   public   files  detailing  experiments 
conducted  on  circumcised  boys   to  determine  whether  circumcision,  at  certain 
stages  of  a  young  boy's  development,   produced   emotional   aftereffects  such  as 

fear  of  castration.     The   experiments   were  conducted  on  boys  between  the   ages  of 
5  and  7    (New  York  Times,  Oct.   2,    1977). 

191.  The  FBI  released  documents  containing   information  that  Judge   Irving 
Kaufman,   who  presided   over   the  Rosenberg  espionage   trial,    seemed   to  have  been  in 
regular  contact  with  the  Justice  Department  prosecution  staff,   who  were  passing 
Information  to  the  FBI  (New  Republic,   Oct.   8,    1977). 

192.  The  Central   Intelligence  Agency,   in  connection  with  a  lawsuit  brought 
by  journalist  Harriet  Ann  Philllppi,  released  heavily  censored  documents  regarding 
project  JENNIFER,   an  attempt  by  the  Agency,  using  Howard  Hughes'   Glomar  Explorer, 
to  salvage  a  sunken  Russian  submarine   in  1974.      The  documents  revealed  that  major 
newspapers  In  the  United  States  cooperated  with  the  CIA  in  suppressing  publication 
of  the  Glomar  incident   (Washington  Post,   Oct.   23,   1977;   First  Principles,   Nov. 
1977). 

193.  The  FBI  made   public  documents  showing   that,  as  late  as  1940,   the  Bureau 
identified  fugitive  Americans  as  being  Jewish   for    Interpol,  a  private  criminal 
information  system  taken  over  by  the  Nazis  in  1938   (First  Principles,   Nov.    1977). 
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194.  The  Securities  and  Exchange  Commissioa  made  available  documents 
showing  that  colleagues  of  Tongsun  Park  transferred  the  majority  of  bank  stock 
held  for  Park  to  the  South  Korean  CI^  when  press  reports  started  to  link  Park 
to  the  Diplomat  National  Bank  (New  York  Times,  Nov.  2,    1977). 

195.  The  FBI,  under  court  order,  released  to  anti-war  activist  Tom  Hayden 
investigative  files  it  held  on  him  (Los  Angeles  Times,  Nov.  4,  1977). 

196.  The  Securities  and  Exchange  Commission  released  to  the  Municipal 
Finance  Officers  Association  a  memo  in  which  the  SEC  estimated  the  cost  to 
public  corporations  for  complying  with  its  periodic  reporting  requirements 
at  $93,000-$! 82, 000  (New  York  Times,  Nov.  5,  1977). 

197.  The  Central  Intelligence  Agency  made  public  additional  documents 
pertaining  to  the  Glomar  Explorer  which  depict  then-Director  William  Colby 
as  determined  to  prevent  publication  of  the  incident  for  "national  security' 
reasons  (Washington  Post,  Nov.  5,  1977). 

198.  The  Justice  Department  released  doctsaents  disclosing  that  the  Nixon 
Administration  recommended  criminal  prosecution  for  W.  Donald  Stewart,  the 
then- Inspector  General  of  the  Defense  Investigation  Service,  who  "blew  the 
whistle"  on  government  handling  of  security  cases  (Washington  Post,  Nov.  18, 
1977). 

199.  The  FBI  released,  in  response  to  an  FOI  Act  request  filed  by  eight 
Washington  correspondents  for  various  publications,  53,000  heavily  censored 
pages  detailing  its  15-year  counterintelligence  COINTELPRO  program  against 
domestic  dissidents  in  which  the  Bureau  sought  to  undermine  the  activities  of 
these  political  groups.  Documents  revealed  that  the  FBI  considered  establishing 
its  own  militant  group  to  act  as  a  cover,  and  that  it  had  an  extensive  operation 
in  Mexico  to  disrupt  Communist  groups  there  (New  York  Times,  Nov.  22,  1977; 
Washington  Post,  Nov.  22,  1977;  Los  Angeles  Times,  Nov.  23,  1977;  Boston  Globe, 
Nov.  23,  1977;  First  Principles,  Dec.  1977). 

200.  The  Central  Intelligence  Agency  revealed  to  the  Campaign  to  Stop 
Government  Spying  documents  that  Indicate  that  the  Agency  continued  to  keep 
the  National  Student  Association  under  surveillance  even  after  it  cut  all 
financial  ties  with  the  student  group  (New  York  Times ,  Nov.  30,  1977;  First 
Principles,  Dec.  1977). 

201.  The  FBI  made  public  heavily  censored  documents  showing  that  the  Bureau 
attempted  to  trace  the  bullets  that  were  fired  at  President  John  F.  Kennedy  from 
the  time  they  were  manufactured  until  they  were  discharged  (New  York  Times, 

Dec.  2,  1977;  Washington  Post,  Dec.  2,  1977;  First  Principles,  Jan.  1978). 

202.  The  Central  Intelligence  Agency  released  to  Morton  Halperin,  chairman 
of  the  Campaign  to  Stop  Government  Spying,  documents  showing  that  the  Agency 
was  involved  in  extensive  monitoring  of  college  radicals  during  the  late  1960s 
and  that  the  Agency  could  not  find  ties  between  student  radicals  and  the 
Communist  Party  (Chronicle  of  Higher  Education,  Dec.  5,  1977). 


729 


203>  The  FBI  disclosed  over  14,000  pages  of  documents  pertaining  to  Its 
Investigation  of  the  assassination  of  President  Kennedy.  One  memo  from  J.  Edgar 
Hoover  to  then-Attorney  General  Robert  Kennedy  Indicated  that,  only  hours  after 
the  assassination.  Hoover  told  Kennedy  that  Osuald  was  the  killer.  Other  files 
show  that  the  FBI  pursued  leads,  however  frlvllous.  In  Investigating  the 
assassination  of  the  President  (New  York  Times ,  Dec.  8,  1977;  Los  Angeles  Times , 
Dec.  8,  1977;  Washington  Post,  Dec.  8,  1977;  Washington  Star,  Dec.  8,  19777!; 

204.  The  FBI  released  documents  disclosing  that  it  based  its  early 
Investigation  of  Lee  Harvey  Oswald's  killing  by  Jack  Ruby  on  the  assumption 
that  Oswald  was  a  "cop  killer"  and  may  have  been  targeted  for  death  by  the 
Dallas  Police  (Washington  Star,  Dec.  10,  1977). 

205.  The  Central  Intelligence  Agency  disclosed  additional  documents  on 
project  MK-ULTRA  revealing  that  the  Agency,  during  the  Cold  War,  went  to  great 
lengths,  although  unsuccessfully,  to  find  drugs  to  counteract  truth  serum  in 
order  to  help  captured  spies  lie  after  being  Injected  with  sodium  pentothol 
(New  York  Times.  Dec.  12,  1977). 

206.  The  FBI  turned  over  to  columnist  William  Saflre  700  pages  of  a  file 
it  kept  on  John  F.  Kennedy  for  18  years,  including  a  memo  from  J.  Edgar  Hoover 
to  then-Attorney  General  Robert  Kennedy  saying  that  the  Bureau  had  Information 
that  President  Kennedy  had  paid  a  large  sum  of  money  to  a  woman  claiming  Injury 
because  she  had  been  engaged  to  Kennedy  and  the  engagement  was  broken.  The 

memo  claimed  the  Bureau  knew  that  the  court  records  about  the  lawsuit  were  sealed 
(New  York  Times,  Dec.  15,  1977). 

207.  The  Central  bitelligence  Agency  provided  Morton  Halperin  and  John 
Narks  with  documents  showing  that  college  students  harassed  CIA  agents  recruiting 
on  campuses  in  the  late  1960s  to  the  extent  that  the  Agency  developed  files  on 
universities  in  order  to  identify  potential  trouble  spots  (New  York  Times, 

Dec.  12,  1977;  First  Principles,  Jan.  1978). 

208.  The  Secret  Service  released  to  United  Press  International  files  showing 
that  It  was  concerned  with  the  possibility  of  a  Cuban  or  Chinese  connection  in  the 
assassination  of  President  Kennedy,  and  that  it  was  not  aware  of  the  FBI's  3-year 
surveillance  of  Lee  Harvey  Oswald  (New  York  Times,  Dec.  22,  1977). 

209.  The  Central  Intelligence  Agency  made  public  documents  showing  that  it 
tried  to  discredit  U.S.  critics  of  the  Warren  Commission  report,  even  though  it 
asserted  that  it  tried  only  to  propagandize  outside  the  United  States  (New  York 
Times,  Dec.  26,  1977). 


1978 

210.  The  Consumer  Product  Safety  Commission  provided  the  Penwalt  Corporation 
with  supporting  data  on  proposed  safety  containers  for  lye  (Chemical  Week, 
Jan.  4,  1978). 
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211.  The  Drug  Enforcement  Administration  turned  over  to  a  U.S.  Senator 
78  heavily  sanitized  pages  of  documents  regarding  Illicit  drug  activities  In 
Panama  during  the  Torrljos  regime  (Human  Events,  Jan.  7,  1978). 

212.  The  Department  of  Health,  Education  and  Welfare  disclosed  to  Dr.  Phln 
Cohen,  a  physician  who  had  done  research  at  Harvard  University  for  20  years, 
audits  of  several  U.S.  universities  evidencing  sloppy  bookkeeping  and  alleged 
misuse  of  Federal  research  funds  (New  York  Times,  Jan.  8,  1978). 

213.  FBI  made  public  over  50,000  additional  pages  from  its  files  on  the 
assassination  of  President  Kennedy,  confirming  that  relations  between  the 
Bureau  and  the  Warren  Commission  were  so  hostile  that  the  FBI  spied  on  the 
Commission.   The  newly  released  files  contained  memos  showing  that  Bureau 
Director  J.  Edgar  Hoover  reacted  bitterly  to  critics  of  the  Bureau's 
assassination  Investigation  and  that  FBI  officials,  shortly  after  the 
assassination,  sought  to  discredit  the  Communist  Party  by  circulating  posters 
depicting  Oswald  as  a  Marxist  (New  York  Times,  Jan.  19,  1978,  Los  Angeles 
Times,  Jan.  19,  1978;  Washington  Post,  Jan.  19,  1978). 

214.  The  FBI,  under  court  order,  turned  over  to  author  Harold  Weisberg 
58,000  pages  of  documents  relating  to  the  investigation  of  the  assassination 
of  President  John  F.  Kennedy  (Access  Reports,  Jan.  23,  1978;  Freedom  of 
Information  Digest,  Mar .-Apr.  1978). 

215.  The  FBI  released  records  Indicating  the  Bureau  concluded  that 
James  Earl  Ray  financed  his  global  escape  from  Memphis,  Tennessee  after 
killing  Martin  Luther  King  through  a  series  of  petty  robberies  and  was  not 
bankrolled  by  co-conspirators  (San  Francisco  Chronicle,  Jan.  25,  1978). 

216.  The  Central  Intelligence  Agency  mistakenly  released  to  the  Natural 
Resources  Defense  Council  a  document  showing  that,  as  early  as  1974,  the 
Agency  concluded  that  Israel  had  produced  nuclear  weapons,  and  that  10  other 
nations  were  capable  of  developing  them  (New  York  Times,  Jan.  27,  1978; 
First  Principles,  Feb.  1978;  Freedom  of  Information  Digest,  Mar .-Apr.  1978). 

217.  The  FBI  released  records  detailing  its  harassment  of  Clifford  Durr, 
a  long-time  Bureau  critic  %jho  held  government  positions  during  the  Roosevelt 
and  Trtmian  Administrations,  served  as  president  of  the  National  Lawyers  Guild, 
and  was  a  civil  rights  activist  In  the  South;  FBI  records  also  revealed  that, 
shortly  after  its  Washington  headquarters  office  disclosed  its  Durr  documents, 
field  offices  were  directed  to  destroy  certain  investigative  file  holdings, 
including  those  pertaining  to  Durr  (The  Nation,  Feb.  4,  1978). 

218.  The  Justice  Department  released  to  the  Fund  for  Constitutional 
Government  documents  confirming  that  Watergate  Special  Prosecutor  Leon 
Jaworski  stopped,  one  day  before  it  was  to  be  filed,  a  perjury  Indictment 
against  former  Attorney  General  Richard  Kleindienst  arising  from  his  testimony 
at  his  confirmation  hearings  (First  Principles,  Feb.  1978;  Freedom  of 
Information  Digest,  Mar. -Apr.  1978). 
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219.  The  Central   Ihtelllgeace  Agency  released  documents   pertaining  to 
project  ARTICHOKE  showing  that  the  Agency  studied   techniques  designed  to  induce 
unwitting  subjects   to  coomit  assassinations   (New  York  Times,   Feb.   9,    1978; 
First  Principles,  Mar.   1978). 

220.  The  Central    Intelligence  Agency  provided   the  Los  Angeles  Times 
documents  detailing  contacts  between  the  Agency  and  the  Oniversity  of 
California  beginning  in  the  late  19SOs  and  lasting   through  1977   (Los  Angeles 
Times,   Feb.   19,   1978;   Freedom  of  Information  Digest.   Mar. -Apr.   1978). 

221.  The  Central  Bitelligence  Agency  turned  over  documents  to  Science 
Trends  which  described  how  'nice"  people  can  be  turned  into  murderers  under 
hypnosis  (Washington  Post,   Feb.   19,    1978). 

222.  The  Central    Intelligence  Agency  disclosed  to  California  State 
University  Professor  Nicholas  M.  Nagy-Talavera  information  gathered  on  him 
accusing  him  of  being  unstable  and  questioning  his   sexual  orientation  (New 
York  Times,  Feb.   21,    1978). 

223.  The  FBI  released  to  Curtis  D.   MacDougall,  a  retired  Northwestern 
University  journalism  professor,  his   personal  files  which,  he  alleged,   were 
"filled  with  inaccuracies  all  the  way  through"  (Chicago  Tribune,   Feb.   23, 
1978). 

224.  The  Agency  for   International  Development  made  public  documents 
showing  that  two   former  Members  of  Congress  expressed  interest   in  contracts 
granted  to   the  Airlie  Foundation  (New  York  Times,   Feb.   23,    1978). 

225.  The  Justice  Department  released  to  George  Washington  University  Law 
School  students  2,500  pages  of  documents  on  the  investigation  of  former  Vice 
President  Splro  T.  Agnew  that  eventually  led  to  his  resignation  (Freedom  of 
Information  Digest.  Mar. -Apr.  1978). 

226.  The  Justice  Department  revealed  to  the  Fund  for  Constitutional 
Government  evidence  of  a  16-month  investigation  of   former  President  Nixon's 
friend,   Charles  G.   "Bebe"  Rebozo,  that  failed  to  find  any-wrong  doing  on  the 
part  of  Rebozo  (Freedom  of  Information  Digest.   Mar. -Apr.   1978). 

227.  The  Department  of  Justice  released  more  than  2,500  pages  of  documents 
pertaining  to  its  investigation  and  prosecution  of  Vice  President  Spiro  T.  Agnew, 
and  showing  that  Agnew  once  told  a  Baltimore  businessman  who  was  under  criminal 
investigation  that  he  knew  about  the  probe  "and  that  he  was  doing  everything 
that  could  be  done  to  attempt  to  stop  or  limit   it"   (Washington  Post.  Mar.  4. 
1978).  

228.  The  FBI  made  public  documents  detailing  a  jailhouse  meeting  of  the 
prosecution's  two  chief  witnsses   in  the  Rosenberg  case,   Harry  Gold  and  David 
Greenglass,   in  which  they  resolved  discrepancies  in  the  testimony  they  had 
given  previously  to  investigators   (Los  Angeles  Times,      Mar.   10,   1978). 

229.  The  FBI  gave  Percy  Green,  a  St.  Louis  civil  rights  activist,  270  pages 
from  a  personal  file  the  Bureau  maintained  on  him  (Freedom  of  Information  Digest. 
Mar .-Apr.   1978).  * 
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230.  The  Consumer  Product  Safety  Commission  made  public  4,000  copies  of  a 
consumer  booklet  on  the  potential  dangers  of  aluminum  wiring  (New  York  Times, 
Mar.  29,  1978). 

231.  The  Central  Intelligence  Agency  released  to  the  Center  for  National 
Security  Studies  files  showing  that  the  Agency  Infiltrated  black  groups,  as 
well  as  the  Resurrection  City  encampment.  In  the  late  1960s  even  though  Its  own 
Intelligence  findings  Indicated  that  "black  militant"  groups  posed  no  threat 

to  the  Agency  (Washington  Post,  Mar.  30,  1978;  First  Principles,  Apr.  1978). 

232.  The  Occupational   Safety  and  Health  Administration  provided  Ralph 
Nader's  Public  Citizen's  Health  Research  Group  with  a  report  finding   that  the 
Central    Intelligence  Agency  gave   insufficient   priority  to  safety  and  health 
factors  in  its  physical  plants   (New  York  Times,   May  4,    1978). 

233.  The  Civil  Aeronautics  Board  made  public  documents   showing  that  the 
Central    Intelligence  Agency  purchased  a  fledgling  airline.   Southern  Air 
Transport,   and  helped  it   win  key  military  contracts   to  the  detriment  of  other 
small  competing  companies  (Los  Angeles  Times ,   May  7,    1978). 

23 A.      The  FBI  disclosed   a  memo  revealing  that   the  judge  and   prosecutor   in 
the  1969   "Chicago  7"  trial  collaborated   to   prevent  a  fair  trial  (First  Principles, 
June  1978). 

235.  The  FBI  released   to  the  Center   for  National  Security  Studies  documents 
revealing  that   it   sought   to   promote  another  black  leader   to  replace  Rev.   Martin 
Luther  King,   Jr.,   as  a  prominent  activist   In  the  civil   rights  movement  (Freedom 
of   Information  Digest,   May-June  1978;    First  Principles,   Sept.   1978). 

236.  The  FBI  released  records   from  its  Mass  Media  Program,  a  part  of  the 
COmTELPRO  project,   showing  the  Bureau  had  cooperative  relationships  with  more 
than  300   journalists  in  more   than  25  cities.   Including  at  least  25   "friendly" 
media  contacts   in  the  Chicago  area  and  counting  staffers  at   the  Daily  News, 
the  Sun-Times,   the  Tribune,   the  Joliet  Herald,   NBC,    CBS,   and  WGN   (Reader , 
June  2,   1978). 

237.  The  FBI  revealed  documents  confirming  that  it  conducted  a  smear 
campaign  against   the   Black  Kjsllms  and  its    former  leader,   Elijah  Muhammad, 
which  Included   sending  anonymous  letters  to  his   family  alleging  his  participation 
in  adulterous  affairs   (Chicago  Defender,    June  10,    1978;   First  Principles, 

Sept.   1978). 

238.  The  FBI  turned  over  to  Harold  Kruger,  senior  editor  of  the  Northern 
California  Journalism  Review,  562  pages  of  Internal  Bureau  documents  detailing 
its  use  of  two  San  Francisco  newspapers  to  disrupt  anti-war  and  Black  Panther 
Party  activities  in  carrying  out  its  domestic  counterintelligence  program, 
COINTELPRO  (Los  Angeles  Times ,  June  25,  1978). 

239.  The  FBI  released  to  attorneys  for  Robert  and  Michael  Meeropol  an 
additional  39,000  pages  of  files  on  the  Rosenberg  espionage  investigation, 
bringing  the  total  to  more  than  100,000  pages  (Washington  Star,  June  26,  1978; 
New  York  Times,  June  27,  1978). 
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2A0.     The  FBI  uas  ordered  by  a  U.S.  district  court   to  turn  over   to  the 
Socialist  Workers  Party  the   files  of  18  of  its  members  vho  acted  as  government 
informants   (Access  Reports,   June  27,   1978). 

241.  The  FBI  made  public  a  memo  revealing   that  Elvis  Presley  volunteered 
to  become  an  informant   for  the  Bureau  in  1970,   but  was  not   accepted  (Washington 
Post,  Aug.   12,    1978;   First  Principles,   Sept.   1978). 

242.  The  FBI  released   to  the  American  Friends   Service  Committee   files 
shotring   that  the  Bureau  maintained  a  list  of  dissidents  who  were  to  be  rounded 
up  and  taken  to  detention  camps  in  the   event  of  a  "national   emergency'   (The 
Progressive,  Aug.   1978). 

243.  The  Department  of  Energy  turned  over   to   the  Washington  Star  a  study 
conducted  by  Thomas  F.   Mancuso  of  the  University  of  Pittsburg  in  which  he 
produced  evidence  of  increased  cancer  among  plutonium  workers.     Mancuso 

was   taken  off  the   study  when  his   preliminary  analysis   showed  an  increase  in 
cancer  among  workers  in  a  Hanford,  Washington  plutonitm  facility  (Washington 
Star,   Aug.    3,   1978). 

244.  The  Central    Intelligence  Agency  and  FBI  turned  over   to  the  Church  of 
Scientology  more  than  200,000  pages  of   files  that   they  had  collected  on  the 
Church  (Los  Angeles  Times,  Aug.   27  and  29,    1978). 

245.  The  FBI  released  approximately  1,000  pages  of  media-related  documents 
from  its  COINTELPRO  program  of  1956-1971   showing   the  Bureau  carried  out  a 
large-scale   intelligence-gathering  and  disruption  effort   against   the  alternative 
and  underground   press,   including  reporting  syndicates,   publications,  and   individual 
Journalists  (Alternative  Media.   Fall  1978). 

246.  The  FBI  released   to  a  law  student  research  memos  and  other  internal 
documents   showing  that   the  Bureau,  at  J.   Edgar  Hoover's  direction,  monitored 

the  activities  of  local  law  enforcement  agents  believed  to  be  lacking  in  sympathy 
for  the  Bureau,  or  thought  to  be  critical  of  the  FBI  (Los  Angeles  Times,  Oct.  13, 
1978).  

247.  The  Securities  and  Exchange  Commission  provided  N.   C.  Webb  with 
transcripts  of  hearings  and  written  submissions  concerning  the  SEC's  rulemaking 
relating  to  mutual   funds   (Access  Reports.  Oct.   17,    1978). 

248.  The  Justice  Department  made  public  a   top  secret   transcript  of  an 
executive  session  meeting  of  the  Warren  Commission  which  showed   that  the 
Commission   ignored  the  claims  of  Russian  defector  Yuri  Nosenko  that  he  had 
information  about  Lee  Harvey  Oswald's  life  in  the  Soviet  Union  (Washington 
Post,   Oct.    19,    1978). 

249.  Based  on  more  than  1,000  pages  of  media-related  FBI  documents  from 
the  COINTELPRO  program  which  functioned  from  1956  to  1971,  it  was  reported  that 
the  Bureau  had  cooperative  relationships  with  Journalists  at  radio  and  television 
station  WHDH  and  radio  station  WBZ  in  Boston,  had  cooperative  contacts  at  the 
Boston  Herald  Traveler,  and  manipulated,  without  their  knowledge,  the  Harvard 
Crimson ,  the  MIT  Tech.  and  WNAC  radio  and  television  (The  Real  Paper.  Nov.  4. 
1978).  '^— 
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250.  The  FBI  released  12  additional  files  on  the  espionage  trial  of 
Julius  and  Ethel  Rosenberg,  files  which  the  Bureau  had  alleged  previously 
did  not  exist  (Access  tteports,  Nov.  lA,  1978). 

251.  The  FBI  released  files  to  the  Chicago  Tribune  showing  that  a 
deceased  Senator  was  the  object  of  a  political  investigation  between 
1941  and  1964  (First  Principles,  Dec.  1978). 

252.  The  FBI  disclosed  documents  confirming  that  it  spied  on  at  least 
two  groups  at  New  Mexico  State  University,  the  Students  for  Improvement  of 
Education  and  the  Black  Students  Association,  between  1968  and  1970  (First 
Principles,  Dec.  1978). 

253.  The  Nuclear  Regulatory  Coomission  released  to  the  Union  of  Coacerned 
Scientists  the  results  of  an  informal  safety  rating  of  over  50  nuclear  plants 
in  1975  which  revealed  that  10  of  the  plants  were  placed  in  the  "below  average 
category"  (Facts  on  File,  Dec.  1978). 
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254.  The  U.S.  Public  Health  Service  released  to  the  Washington  Post  an 
unpublished  study  conducted  by  Edward  S.  Weiss,  deputy  chief  of  the  Population 
Studies  Program  for  the  PES  Division  of  Radiological  Health,  for  the  period 
1950  until  1964,  showing  that  Utah  residents  exposed  to  fallout  from  U.S. 
atomic  bomb  testing  experienced  an  excessively  high  death  rate  from  leukemia. 
Other  documents  confirmed  that  there  are  unusually  high  occurrences  of  birth 
defects  in  the  fallout  areas  (Washington  Post,  Jan.  8,  1979). 

255.  The  Central  Intelligence  Agency  turned  over  to  the  American  Citizens 
for  Honesty  in  Government  documents  revealing  that  the  Agency  considered  using 
drugs,  shock  treatments,  and  removal  of  segments  of  the  brain  "to  dispose  of 
blown  agents,  exploited  defectors  and  defecting  trainees"  (Washington  Post, 
Jan.  13,  1979). 

256.  The  National  Institutes  of  Health  released  a  study  showing  that 
pain-killing  and  anesthetic  drugs  routinely  given  American  women  during 
childbirth  cause  brain  damage  to  their  babies  (San  Francisco  Sunday  Examiner 
and  Chronicle,  Jan.  14,  1979). 

257.  The  Central  Intelligence  Agency  made  public  documents  indicating  that 
during  the  height  of  the  Cold  War,  the  Agency  confined  the  head  of  a  foreign 
political  party,  who  had  been  working  for  the  CIA,  to  a  mental  hospital  and 
considered  disposing  of  him  when  he  refused  to  remain  in  the  facility  (Washington 
Post,  Jan.  22,  1979). 

258.  The  Central  Intelligence  Agency  released  to  the  American  Citizens 
for  Honesty  in  Government  memoranda  showing  that  the  Agency  once  proposed  mind- 
control  experiments  in  which  hypnotized  subjects  would  have  an  uncontrollable 
impulse  to  "commit  a  nuisance"  on  Ground  Hog  Day  in  1961  (New  York  Times , 

Fd>.  5,  1979;  Washington  Post,  Feb.  5,  1979). 
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259.  The  Central   Intelligence  Agency  provided  Ground  Saucer  Watch,  an 
Arizona-based  group,  documents  showing  that  the  Agency  had  been  secretly 
investigating  unidentified   flying  objects   since  1949   (Facts  on  File, 

Feb.   9,    1979;   First  Principles,  Feb.   1979). 

260.  The  FBI  made  public  documents  showing  that  Director  J.  Edgar  Hoover 
made  petty  reprisals  against  Adlal  E.   Stevenson  over  a  period  of  12  years  for 
a  remark  Stevenson  made  in  1949  criticizing  FBI  agents'    administrative  ability 
(First  Principles,  Feb.   1979). 

261.  The  Nuclear  Regulatory  Commlssioa  released   the  personal   "Nugget 
File'  of  Dr.   Stephen  H.   Hanauer,  an  assistant  director  and  the  senior   technical 
safety  official  of  the  NRC  who,  over   the  past  10  years,  collected  unusual 
and/or  serious  reactor  safety  incidents  as  they  passed  across  his  desk  and 
assembled   them  into  a  foot-thick  file  (Washington  Post,   Feb.   10,    1979). 

262.  The  Justice  Department  gave  the  Washington  Star  documents  detailing 
the  Department's  policy  on  paying  outside  attorneys  in  cases  where  representation 
by  Justice  would  constitute  conflicts  of  interest   (New  York  Times.   Feb.   23,    1979). 

263.  One  document  among  10,000  pages  released  under  the  Freedom  of 
Information  Act  at  the  request  of  several  groups.   Including  the  Carnegie 
Commission,  was  a  memo  revealing  that,  when  former  President  Richard  Nixon 
learned  that  coimnentators  Robert  MacNeil  and  Sander  Vanocur  would  anchor 

a  news  program  for  the  Public  Broadcasting  Service,  the  White  House  "requested 
that  all  funds  for  public  broadcasting  be  cut  immediately"  (New  York  Times, 
Feb.  24,  1979;  Washington  Post,  Feb.  24,  1979). 

264.  The  Central  Intelligence  Agency  released  to  the  American  Citizens  for 
Honesty  in  Government  documents  revealing  that  the  Agency  considered  recruiting 
individuals  with  extrasensory  perception  for  use  as  "mind  spies",  expressed  an 
interest  in  Soviet  and  Nazi  experiments  in  this  field,  and  discussed  the 
possibility  of  using  dogs  as  members  of  ESP  teams  (Facts  on  File,  Mar.  1,  1979). 

265.  The  Central  Intelligence  Agency  provided  the  California  Peace  and 
Freedom  Party  documents  showing  the  Agency  conducted  far  broader  domestic 
surveillance  during  the  Vietnam  War  than  was  previously  realized.  Including 
keeping  files  that  Indexed  50,000  members  of  the  CPFP  itself  (New  York  Times, 
Mar.  9,  1979;  Facts  on  File.  Mar.  9,  1979). 

266.  The  Central  Intelligence  Agency  released  to  the  American  Citizens 
for  Honesty  in  Government  records  showing  that  the  Agency  designed  an  electric 
net  to  shock  enemy  agents  into  submission  and  set  off  explosions  near  cadavers 
to  develop  a  better  blackjack  device  to  induce  brain  concussions.  CIA 
researchers  also  proposed  subjecting  monkeys  to  blinding  flashes  of  light  in  an 
attempt  to  develop  a  nonlethal  weapon  to  stun  enemy  agents  (Washington  Post, 
Mar.  19,  1979). 
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267.  The  Central  Intelligence  Agency  released  to  the  Assassination 
Information  Bureau  files  showing  that  at  the  height  of  the  Cold  War  the 
Agency  sought  ways  to  "knock  off  key  guys"  through  such  "natural  causes" 
as  cancer  and  heart  attacks,  and  that  it  considered  performing  experiments 
on  terminal  cancer  patients  under  the  guise  of  "legitimate  medical  work" 
(Washington  Post,  Apr.  2,  1979). 

268.  The  Bureau  of  Alcohol,  Tobacco  and  Firearms,  under  court  order, 
released  to  Handgun  Control  Inc.,  a  lobbying  group,  information  supplied 
to  the  Bureau  by  the  Sporting  Arms  and  Ammunition  Manufacturers  Institute, 
a  trade  association  (Access  Reports,  Apr.  3,  1979). 

269.  The  Nuclear  Regtilatory  Commission  released  to  the  Union  of 
Concerned  Scientists  documents  which  reportedly  showed  that  Joseph  M.  Hendrle, 
chairman  of  the  NRC,  was  aware  of  serious  safety  problems  at  some  nuclear 
plants  during  the  early  1970s,  but  downgraded  them  in  order  to  help  the 
nuclear  industry  and  expedite  the  licensing  of  atomic  plants  (Mew  York  Times, 
Apr.  4,  1979). 

270.  The  Central  fotelligence  Agency  released  records  Indicating  that 
the  Agency  attempted  to  obtain  a  Tanganylkan  crocodile's  gall  bladder  and 
"other  poisonous  viscera"  for  experiments,  but  was  frustrated  in  this  effort 
by  British  colonial  laws  forbidding  the  shipping  of  such  toxic  materials. 
Other  documents  showed  that  the  CIA  sought  to  contact  an  African  witch-doctor 
"to  provide  us  with  the  details  concerning  the  methods  and  techniques  employed 
in  preparing  the  poison  (Federal  Times,  Apr.  9,  1979). 

271.  The  Department  of  Energy  and  the  Department  of  Health,  Education, 
and  Welfare  released  records  showing  that  officials  involved  in  U.S.  atomic 
bomb  tests  feared  in  1965  that  disclosure  of  a  secret  study  linking  leukemia 
to  radioactive  fallout  from  the  bombs  could  Jeopardize  further  testing  and 
result  in  costly  damage  claims,  and  that  the  Public  Health  Service  Joined 
the  Atomic  Energy  Commission  in  reassuring  the  public  about  any  possible 
danger  from  fallout  (Washington  Post,  Apr.  14,  1979). 

272.  The  Central  Intelligence  Agency  released  to  the  Assassination 
Information  Bureau  files  revealing  that  during  the  Cold  War,  when  the  Agency 
was  concerned  about  Soviet  and  Communist  Chinese  mind-control  efforts,  its 
experimenters  suggested  using  'gas  chambers  or  airtight  rooms"  to  interrogate 
suspected  spies  and  defectors  (Washington  Post,  Apr.  23,  1979). 

273.  Federal  records  concerning  the  effects  of  atomic  tests  on  local 
residents,  most  of  which  were  made  publicly  available  through  FOI  Act  requests, 
reportedly  show  a  decades-long  effort  to  gloss  over  public  concern  about  these 
matters  and  one  that  has  gone  as  far  as  withholding  reports  that  questioned 
health  hazards  and  government  liability  (New  York  Times,  May  13,  1979). 

274.  The  Department  of  Agriculture  made  public  records  indicating  that 
the  Carter  (peanut)  Warehouse  could  not  repay  a  loan  to  the  National  Bank  of 
Georgia  from  profits  in  1976  (The  Nation,  May  19,  1979). 
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275>      The  Nuclear  Regulatory  Commission  turned  over   to  the  Union  of 
Concerned  Scientists  a  poll  conducted   before   the  accident  at  Three  Mile 
Island  showing  that  more  than  half  of  the  employees  of   the  Office  of 
Inspection  and  Enforcement  of  the  NRC  believed   that   some  of  their   supervisors 
followed   a  "don' t-rock-the-boat-phllosophy"   and  deferred  making  decisions   to 
those  who  were  unfamiliar  with  actual  problems  (New  York  Times,   June  4,    1979). 

276.  The  FBI  released   to   the  Puerto  Rlcan  Socialist  Party  documents 
Indicating  that  the  Bureau  spent  more  than  11  years  trying   to   stifle  the 
growth  of  the  Puerto  fUcan  Independence  movement   (The  Nation,   June  30,    1979). 

277.  The  Central    bitelllgence  Agency  made  public  records   Indicating 
that  Dr.   Tom  Dooley  provided   Intelligence   to  the  Agency  regarding   troop 
movements  and  villager  opinions  around  his  hospitals   In  Laos   (New  York  Times, 
July  8,   1979). 

278.  The  Central   Intelligence  Agency  provided   the  Center   for  National 
Security  Studies  docimients  showing  that   Intelligence   satellites  were  used   In 
the  late  19608   to  observe  American  students  engaged   In  demonstrations  against 
the  Vletnan  conflict   (New  York  Times,   July  19,    1979;   Facts  on  File,   July  27, 
1979). 

279.  The  Federal  Government  agreed  to  support  legislation  authorizing 
payment  of  $1.7  million  to  James  R.  Thornwell,  a  former  private  whom  the  Army 
admitted  giving  LSD  and  mentally  and  physlcaly  abusing  during  a  three-month 
interrogation  in  1961.  The  settlement  arose  from  a  $10  million  damage  suit 
brought  by  Thornwell,  which  gained  support  from  the  release  of  Army  records 
tinder  the  FOI  Act   sho%rlng  be  and  nine   foreign  nationals   were   administered 

LSD  without   their  knowledge  or  consent  to   test   the  effects  of  the  hallucinogen 
as  a  potential   'truth  serum'  that  could  be  used  by  enemies  on  American 
prisoners  of  war  (Washington  Post,  Aug.   10,    1979). 

280.  Records  disclosed  by  the  Department  of  Justice  and  the  Department  of 
the  Treasury  show  that  information  on  the  June   1978  bomb-slaying  of  Arizona 
reporter  Don  Bolles  reportedly  was   withheld   from  Phoenix   police   Investigators 
and  defense  attorneys  by  high-level  Federal  officials,   and   that   three — not 

one — remote  control  radio  devices   were  purchased   for   the   purpose  of  detonating 
the  explosives  that   fatally  injured  Bolles  (Scottsdale   [Arizona]   Daily  Progress, 
Sept.    1,   1979). 

281.  The  Department  of  Agriculture  released   an  investigative  report  citing 
"deficiencies'   in  the  handling  of  Federal   food  stamps  by  Habllltat,    Inc.,   a 
Windward  Oahu  drug   treatment  facility,   including   the  conversion  of  $8,700 
worth  of  the   stamps   to  make  cash  payments   to  certain  of  the   facility's   employees 
in  the  1977-1978  fiscal  year  (Honolulu  Star-Bulletin,   Sept.   1,    1979). 

282.  After  raising  questions   about   the  way  Federal  research  grants  were 
handled  at  Harvard  University  and  losing  his  faculty  position  there   in  1975, 
Prof.   Phln  Cohen,   an  M.D.   and  biochemist,   subsequently  Invoked  the  FOI  Act    to 
gain  access  to  research  grant  audit   files  of  the  Department  of  Health,  Education 
and  Welfare  and  made  a  study  of  the   accounting   practices  of   100  colleges,    finding 
overbilling  of  grants   for  medical   Insurance  and   the  hiding  of  cost   overruns  with 
"journal   transfers' — the   practice  of  billing  one   project   for  work  done  on  another 
(Time,   Sept.   3,    1979). 
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283.  The  FBI  released  to  author  William  Turner  files  revealing  that  the 
Bureau  attempted  to  discredit  Turner  and  his  book,  which  was  critical  of  the 
FBI,  by  providing  background  information  to  talk-show  host  Joe  Pyne  before 
Turner,  a  former  agent,  appeared  on  television  in  1968  (Washington  Post, 
Oct.  9,  1979). 

284.  The  Federal  Trade  Coomission  released  records  of  an  ad  hoc  study 
panel  on  auto  engine  wear  convened  in  June  1974,  under  the  auspices  of  the 
American  Society  of  Testing  and  Materials,  and  showing  certain  camshaft  and 
tappet  problems  in  General  Motors  engines  which  were  not  experienced  by  other 
manufacturers  and  which  GM  apparently  had  not  solved  by  the  time  the  ptanel 
submitted  its  final  report  in  February  1976  (Milwaukee  Journal,  Nov.  15,  1979). 

285.  According  to  author  Anthony  Boyle,  his  book  The  Climate  of  Treason, 
which  prompted  Prime  Minister  Margaret  Thatcher  to  identify  Anthony  Blunt, 
former  curator  of  the  Queen's  art  collection,  as  a  onetime  Soviet  spy,  was 
based  on  many  documents  obtained  from  U.S.  intelligence  sources  in  Washington 
under  the  FOI  Act  (New  York  Times ,  Nov.  22,  1979). 

286.  The  Department  of  Energy  released  a  report  revealing  that  a  gaseous 
diffusion  plant  operated  by  the  Goodyear  Atomic  Corporation  in  Piketown,  Ohio, 
narrowly  averted  disaster  when  more  than  10  tons  of  liquid  uranium  hexafluoride 
were  released  in  March  of  1978.   A  14  ton  cylinder  was  dropped  while  being 
hauled  to  a  cooling  site  (New  York  Times ,  Mar.  3,  1980). 

287.  The  Selective  Service  System  released  a  January  1980  report  saying 
it  would  be  most  cost-efficient  to  register  young  people,  both  men  and  women, 
for  the  military  draft  after  a  national  emergency  were  declared  and  not  during 
peacetime  (Washington  Post,  Mar.  20,  1980). 

288.  The  Department  of  Defense  released  a  January  1980  internal  manpower 
office  report — written  as  President  Carter  was  making  his  draft  registration 
decision — «rtiich  warned  that  requiring  the  registration  of  men,  but  not  women, 
during  peacetime  probably  would  be  challenged  in  the  courts  and  could  hinder 
mobilization  (Washington  Post,  Mar.  20,  1980). 

289.  A  Burlington,  Vermont,  resident  obtained  FBI  records  showing  a  Bureau 
agent  posed  as  a  census  worker  allegedly  conducting  a  spot  check  for  the  1970 
census  in  order  to  investigate  the  individual's  associations  and  involvement  in 
so-called  New  Left  activities  (Vermont  Vanguard  Press,  Apr.  8  and  20,  1980). 

290.  The  CIA  released  documents  showing  it  had  employed  various  faculty 
members  and  students  at  Columbia  University,  largely  through  covert  means,  during 
the  1950s  and  19608  in  a  number  of  endeavors,  including  a  study  of  the  economic 
development  of  Eastern  Europe  after  World  War  II,  an  investigation  of  Soviet 
scientific  developments,  the  development  of  a  Russian-English  scientific 
dictionary,  a  study  of  Hungarian  refugees,  and  behavior  control  research  (New 
York  Daily  News,  Apr.  22,  1980). 
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291.  The  Environmental  Protection  Agency  made  public  aerial  photographs 
of  U.S.  industrial  complexes  which,  according  to  Dow  Chemical,  were  so  detailed 
they  could  reveal  trade  secrets  (Forbes,  May  12,  1980). 

292.  Relying  heavily  on  Federal  documents  obtained  under  the  FOI  Act, 
reporter  Jack  Taylor  produced  an  8-part  series  of  articles  describing 
mismanagement,  waste,  and  corruption  in  the  handling  of  government  aid  to 
American  Indians  (The  Daily  Oklahoman,  June  8-15,  1980). 

293.  The  Farmers  Home  Administration  released  records  showing  an  Oklahoma 
rancher,  rep>ortedly  having  an  estimated  net  worth  of  $8  to  $10  million,  received 
nearly  $A  million  in  low-interest  government  loans  through  the  controversial 
emergency  loan  program  administered  by  the  FHA  and  designed  to  aid  low-income 
farmers,  ranchers,  and  communities  unable  to  qualify  for  credit  elsewhere  (Tulsa 
[Oklahoma)  Tribune,  June  13,  1980). 

294.  Reporters  for  the  Tulsa  Tribune  discovered  that  the  only  way  they 
could  obtain  information  from  uncooperative  local  officials  of  the  Farmers 
Home  Administration  regarding  their  administration  of  the  $571  million  state 
program  and  the  Oklahoma  City  supervisor  of  the  Small  Business  Administration 
was  through  FOI  Act  requests  (Tulsa  [Oklahoma]  Tribune,  June  13,  1980). 

295.  The  Central  Intelligence  Agency  made  public  documents  revealing 
that  the  Agency's  secret  experiments  on  new  methods  of  espionage  have  included 
employing  trained  seals  and  otters,  monitoring  "bioplasma  fields"  of  agents, 
and  testing  the  sonar  of  electric  fish.   CIA  researchers  also  worked  on 
developing  such  weapons  as  poison  pellets,  electric  stun  guns,  calibrated 
blackjacks,  and  marshmallow  barrages  (New  York  Times,  June  16,  1980). 

296.  Relying  in  part  on  Federal  documents  obtained  under  the  FOI  Act, 
reporter  Jack  Taylor  wrote  a  series  of  14  articles  describing  severe  shortages 
in  weapons,  equipment,  supplies,  skilled  personnel,  and  related  strategic 
considerations  which  have  dangerously  hampered  military  readiness  and  the  strength 
of  U.S.  armed  forces  (The  Daily  Oklahoman.  Aug.  21,  Sept.  22  and  29  October  24, 
1980;  The  Sunday  Oklahoman,  Aug.  31,  Sept.  7,  14,  21  and  28,  Oct.  5,  12,  19  and 
26,  1980;  The  Saturday  Oklahoman  and  Times.  Oct.  11,  1980). 

297.  The  FBI  released  to  Accuracy  in  Media,  documents  revealing  evidence 

of  a  plot  within  the  Bureau  to  cast  aspersion  on  actress  Jean  Seberg's  reputation 
because  of  her  support  of  the  black  nationalist  movement  (New  York  Times.  Aue.  26 
1980).  * 

298.  The  Department  of  the  Air  Force  released  a  Rand  Corporation  report 
questioning  efforts  to  extnd  the  wing-service  life  of  the  C5A  cargo  transport 
from  an  inadequate  7,100  hours  to  30,000  hours,  and  saying  the  new  goal  "needs 

to  be  reexamined"  because  if  it  is  excessive,  "there  is  no  overwhelming  technical 
reason  to  forclose  .  .  .  the  possiblity  that  the  service  life  might  easily  be 
extended  to  12,000  to  15,000  hours,  providing  the  opportunity  for  service  to  the 
the  end  of  the  century  without  significantly  impairing  the  aircraft  performance 
capabilities"  (Washington  Post  Aug.  26,  1980). 
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299.  The   Ihcemal  Revenue  Service   provided  the  Church  of  Scientology 
with  documents  showing  that   IRS  organized  a  nationwide  Investigation  of 
lawyers  as  a  possible  major   source  of  Income  tax  evasion  (New  York  Times, 
Aug.  30,   1980). 

300.  The  Department  of  the  Army  turned  over  to  the  Church  of  Scientology 
documents  showing  that  It  sprayed  a  forest  area  on  Maryland's  Eastern  Shore 
with  zinc  cadlum  sulfide  over  100  times  In  order  to  gauge  the  extent  of  fallout 
in  chemical  and  biological  warfare  (Washington  Post,   Oct.   14,   1980). 

301.  The  Commerce  Department  released  to  Mark  Green,   former  head  of 
the  Corporate  Accountability  Group,  reports   filed  by  hundreds  of  corporations 
in  connection  with  an  Arab-generated  boycott  of   Israel  and  listing  corporations 
complying  with  Arab  requests   for   information  (New  York  Times,   Oct.   21,   1980). 

302.  The  Federal  Trade  Commission  released   to   the  Washington  Star  a 
report  in  which  the  FTC  called  cancer  Insurance  "a  very  poor  buy"   for  consumers 
and  accused  sales  agents  of  using  "misleading  statistics"   (New  York  Times, 
Oct.   29,   1980). 

303.  The  FBI  disclosed  to  Ruth  K.  Goldberg  a  file  the  Bureau  kept  on  her 
describing  her   former  membership  in  the  Community  Party  of  the  U.S.  and  FBI 
surveillance  of  her  (New  York  Times ,  Nov.   8,    1980). 


1981 

304.  The  FBI  released  a  memorandum  showing  the  Bureau  arranged  to  have  an 
anonymous  letter  sent  to  officials  of  the  Congress  of  Racial  Eqtiality  in  1961 
telling  them  that  a  'Communist  Party  leader'  in  San  Francisco  was  seeking  to 
form  a  chapter  of  CORE,  and  Indicating  as  well  that  the  Bureau  arranged  to  have 
Senator  Strom  Thurmond  repeat  its  allegation  in  a  speech  on  the  floor  of  the 
Senate,  which  Mas  then  reported  by  United  Press  International  (The  Nation, 
Jan.  17,  1981). 

305.  The  FBI  released  records  produced  during  its  sweeping,  two  and  a 
half  year  investigation  of  circumstances  surrounding  the  1932  kidnapping  and 
death  of  Charles  Lindbergh,  Jr.,  and  showing  some  contradictions  in  the  largely 
circumstantial  evidence  used  to  convict  Bruno  Hauptmann  and,  reportedly,  clear 
indications  of  hostility  between  state  investigators  and  Bureau  agents  probing 
the  case  (Washington  Post,  Feb.  8,  1981). 

306.  Government  records  from  various  agencies — principally  the  CIA,  FBI, 
and  Army — revealed  that,  during  the  late  1960s  and  early  1970s,  a  major  effort 
was  made  by  these  agencies  to  surveil,  infiltrate,  disrupt,  harass,  and 
eliminate  various  antiwar  and  counter-culture  publications  and  underground 
press  organizations  (Columbia  Journalism  Review,  Mar.^Apr.,  1981). 
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307.  For  an  award-winning  series  on  the  extent  of  Federal  spending  in 
Orange  County,  Florida,  the  Orlando  Sentinel  Star  obtained  Federal  records 
revealing  that  the  defunct  Washington  Shores  Association  of  Recreation  failed 
to  report  its  income  and  expenses  to  the  Internal  Revenue  Service  for  10  years 
before  it  closed  (Orlando  [Florida]  Sentinel  Star,  Apr.  24,  1981). 

308.  The  Department  of  Health  and  Human  Services  disclosed  a  letter  from 
its  Office  of  Civil  Rights  notifying  the  State  of  Hawaii  that  it  was  violating 
civil  rights  rules  by  paying  handicapped  employees  at  the  Kalaupapa  Hansen's 
Disease  settlement  less  than  the  minimum  wage  (Honolulu  Advertiser,  June  23, 
1981.) 

309.  The  Occupational  Safety  and  Health  Review  Commission  released 
records  showing  it  reduced  the  amount  of  a  fine  levied  against  Bangor  Hydro- 
Electric  Company  in  connection  with  the  electrocution  of  an  employee  (Bangor 
[Maine]  Daily  News.  Aug.  19,  1981). 

310.  During  an  18th-month  investigation  of  experiments  at  the  Institute 
of  Nuclear  Studies  in  Oak  Ridge,  Tennessee,  where  some  89  cancer  patients  were 
systematically  exposed  to  large  doses  of  radiation  between  1960  and  1974, 
Mother  Jones  conducted  "a  review  of  thousands  of  pages  of  documents  obtained 
under  the  Freedom  of  Information  Act."   In  reporting  its  findings,  the  magazine 
charged  the  treatments  were  regarded  as  being  little,  if  any,  benefit  to  the 
patients;  the  clinic  facilities  were  "substandard;"  according  to  the  account, 
the  patients  did  not  offer  their  fully  informed  consent  to  be  part  of  some 
experiments,  and  the  information  derived  from  the  experiments  was  primarily  of 
interest  to  the  National  Aeronautics  and  Space  Agency  which  wanted  data  on 
human  reactions  to  radiation  for  the  space  program.   (Mother  Jones,  Sept. -Oct. 
1981;  Washington  Post,  Aug.  20,  1981). 

311.  The  Department  of  Defense  released  audit  records  to  Common  Cause 
showing  that  10  major  government  contractors  billed  to  the  taxpayers  more  than 
$2  million  in  lobbying  expenses  during  a  2-year  period  (Washington  Post , 

Aug.  28,  1981). 

312.  The  Food  and  Drug  Administration  released  a  9-month-old  summary  of 
studies  of  most  over-the-counter  medications  which  indicated  that  their  active 
ingredients  have  not  been  shown  to  be  safe  and/or  effective  in  69  percent  of 
the  specific  uses  or  medical  conditions  for  which  manufacturers  promote  them 
(Washington  Post,  Sept.  4,  1981). 

313.  The  FBI  released  documents  showing  it  closely  monitored  college 
newspapers  such  as  The  Harvard  Crimson  and  Yale  Daily  News,  among  others, 
during  the  19508  as  sources  of  information  about  political  views  and  activities 
within  university  communities,  and  also  enjoyed  cooperative  relationships  with 
some  campus  editors  and  journalists  but  appeared  to  have  manipulated  some 
reporting  to  prevent  certain  disclosures  (The  Nation,  Sept.  19,  1981). 

314.  The  Department  of  the  Navy  released  investigatory  records  indicating, 
contrary  to  the  "lost  overboard"  explanation  given  to  his  parents  at  the  time, 
that  Aviation  Electrician  Airman  Terry  R.  Collins,  in  the  midst  of  disciplinary 
excercises,  jumped  from  the  aircraft  carrier  Ranger  at  sea  in  the  Pacific  in 
February  1976  (Detroit  News,  Sept.  28.  1981). 
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315.  The  DeparcmenC  o£  Education  released  documents  £roia  a  study  reportedly 
showing  that  decade-long  Federal  efforts,  costing  more  than  $1  billion,  to 

teach  English  deficient  children  in  their  own  language  first  were  based  on 
false  assumptions  and  have  not  succeeded  (Washington  Post,  Sept.  29,  1981). 

316.  The  FBI  released  documents  reportedly  showing  that  various  personnel 
at  Harvard  Universit3^-faculty,  administrators,  and  staff — cooperated  with  the 
Bureau  during  the  late  1940s  and  19508  by  providing  information  about  alleged 
Comnunists  and  Communist  activities  on  the  campus  (The  Nation,  Oct.  24, 
1981). 

317.  American  military  and  diplomatic  records  were  released,  detailing 
U.S.  government  knowledge  of  the  use  of  an  undetermined  number  of  captured 
American  soldiers  as  human  guinea  pigs  in  biological  warfare  experiments 
conducted  by  the  Japanese  during  World  War  II,  and  the  willingness  of  U.S. 
officials  not  to  indict  the  experimenters  for  war  crimes  in  exchange  for 
their  research  documents  and  information  (Bulletin  of  the  Atomic  Scientists, 
Oct,  1981;  New  York  Times,  Nov.  1,  1981). 

318.  The  CIA  released  documents  to  the  campus  newspaper  showing  that  the 
Agency  had  maintained  consulting  relationships  with  Tufts  University  personnel, 
and  had  shotm  at  least  a  passing  interest  in  the  political  activities  of  Tufts 
students.   The  paper  also  inferred  from  the  documents  that  the  CIA  had  possibly 
engaged  in  covert  recruitment  of  foreign  students  at  the  Fletcher  School. 
(Tufts  Observer,  Oct.  20,  1981). 

319.  The  FBI  released  documents  to  the  campus  newspaper  showing  the 
details  of  Bureau  investigations  into  bombing  incidents,  attempts,  threats, 
and  alleged  plots  and  other  crimes  at  Tufts  University,  some  of  which  were 
politically  motivated,  and  also  disclosing  that  the  FBI  monitored  political 
activity  apparently  unrelated  to  crime  (Tufts  Observer,  Oct.  30,  1981). 

320.  Records  released  by  the  FBI  indicate  the  Bureau  began  an 
investigation  of  actress  Jean  Seberg  in  June  1969  as  a  consequence  of  her 
association  with  and  support  for  the  Black  Panter  Party  in  California,  and 
later  sought  to  cause  her  embarrassment  and  to  cheapen  her  image  with  the 
general  public  by  publicizing  her  pregnancy,  which  the  Bureau  believed  had 
resulted  from  her  affair  with  a  black  activist  (60  Minutes  transcript,  CBS 
Television  Network,  Nov.  17,  1981). 

321.  The  Bureau  of  Alcohol,  Tobacco  and  Firearms  of  the  Department  of 
the  Treasury  released  a  computer  tape  imprinted  with  detailed  descriptions  of 
14,268  criminal  handguns  which  was  used  by  the  Washington  Bureau  of  the  Cox 
Newspapers  to  identify  the  15  leading  crime  handguns,  10  of  which  were  made 
in  U.S  factories  from  American-made  components  and  11  of  which  were  of  the 
highly  concealable  snub-nosed  type.   This  assessment  indicated  that,  contrary 
to  popular  impression,  most  street  crime  guns  are  not  cheap,  low-caliber, 
foreign-origin  "Saturday  Night  Specials,"  and  also  suggested  that  "snubbies" 
might  well  be  a  primary  target  of  Federal  control  law  (Washington  Post , 

Nov.  22,  1981). 
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322.  A  small  manufacturer  of  an  automated  calibrator,  Loebe  Julie,  who 
had  sought  an  Army  procurement  contract  for  his  product  for  six  years,  used 
the  FOI  Act  to  obtain  Army  test  data  establishing  the  superiority  of  his 
instrument  (60  Minutes  transcript,  CBS  Television  Network,  Dec.  13,  1981). 

323.  The  Department  of  the  Army  released  records  showing  it  conducted 
nearly  1,200  investigations  into  complaints  of  illegal  and  improper  recruiting 
practices  across  the  nation  during  1980,  resulting  in  93  recruiters  being 
relieved  or  suspended  from  their  duties,  and  of  the  57  recruiting  commands  in 
the  country,  the  one  headquartered  in  Denver  rated  third  among  those  with  the 
largest  volume  of  such  complaints  and  second  in  the  number  of  recruiters  who 
were  relieved  of  their  duties  for  irregularities  (Denver  Post ,  Dec.  13, 
1981). 

324.  The  Department  of  Commerce  released  internal  investigation  records 
showing  that  Secretary  Malcolm  Baldridge  was  cleared  of  allegations  that  he 
misused  department  funds  by  spending  $11,243  to  charter  a  jet  for  an  Arizona 
meeting  with  a  business  group  as  it  was  "the  only  realistic  option"  for  him 
to  arrive  on  time,  but  he  had  violated  Federal  travel  regulations  by  failing 
to  state  on  his  travel  voucher  the  reason  for  the  charter  expense  (Washington 
Post,  Dec.  14,  1981;  Los  Angeles  Times ,  Dec.  14,  1981). 

325.  The  Federal  Election  Commission  released  records  indicating  it 
declined  recommendations  from  some  of  its  lawyers  and  auditors  that  President 
Reagan's  campaign  committee  should  be  forced  to  pay  more  than  $1  million  and 
be  investigated  for  possible  violations  of  Federal  law  (Washington  Post, 
Dec.  27,  1981). 
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326.  The  Federal  Reserve  Board  released  records  showing  its  attempt 
to  end  the  flow  of  individual  interpretations  of  its  consumer  protection 
regulations  has  had  its  greatest  success  in  the  case  of  Regulation  E;  during 
1980  and  1981,  of  nearly  80  letters  written  by  the  staff  of  the  consumer  and 
community  affairs  division  interpreting  three  regulations,  only  five  addressed 
questions  about  Regulation  E,  and  of  16  letters  to  individuals  concerning 
Regulation  E,  most  merely  acknowledged  or  identified  where  answers  could  be 
found  in  the  official  staff  conmientary  that  was  proposed  in  1980  and  adopted 
in  final  form  the  following  year  (Washington  EFT  Letter,  Jan.  18,  1982). 

327.  The  Federal  Reserve  Board  released  records  showing  its  staff  has 
all  but  ended  the  practice  of  answering  regulatory  questions  in  informal, 
personalized  and  unpublished  letters,  as  demonstrated  by  a  drop  in  consumer 
affairs  division  letters  about  Regulations  B  and  Z  which  counted  47 
communiques  in  1980  but  only  12  in  1981  (Washington  Credit  Letter, 

Jan.  18,  1982). 
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328.  The  Federal  Trade  Commission  released  a  report  prepared  by  its 
Bureau  of  Competition  showing  that,  contrary  to  the  charges  of  critics,  the 
Commission  adhered  closely  to  congressional  direction  specified  in  committee 
hearings,  legislation,  and  appropriations  during  the  19708  in  its  consumer 
protection  efforts  (Legal  Times  of  Washington,  Jan.  25,  1982). 

329.  The  Federal  Deposit  Insurance  Corporation  disclosed  records 
indicating  that  in  1981,  it  issued  cease  and  desist  orders  designed  to  correct 
Truth  in  Lending  violations  at  9  state  banks,  and  entered  formal  agreements 
with  302  banks  and  the  Office  of  the  Comptroller  of  the  Currency  issued 
memoranda  of  understanding  with  7  national  banks  to  enforce  consumer  credit 
laws  during  1981  (Washington  Credit  Letter,  Jan.  25,  1982). 

330.  The  Department  of  State  released  "Operation  Ranch  Hand:   The  Air 
Force  and  Herbicides  in  Southeast  Asia  1961-1971,"  an  unpublished  Air  Force 
history  reporting  on  a  wide  range  of  issues,  but  disclosing  that  the  United 
States  secretly  sprayed  herbicides  in  Laos  during  the  Vietnam  war  and  openly 
sprayed  them  in  South  Vietnam  only  after  a  debate  at  the  highest  levels  of 
government  over  whether  or  not  other  nations  would  criticize  it  for 
conducting  chemical  warfare  (New  York  Times ,  Jan.  25,  1982). 

331.  FBI  records  obtained  by  former  Washington  Post  editor  Alfred  Friendly 
revealed  that  the  Bureau's  primary  interest  in  him  derived  from  reporting  early 
in  his  career  that  criticized  its  efforts  to  prevent  unionization  of  its 
employees  and  its  efforts  to  ingratiate  itself  with  Congress  (Washington  Post, 
Feb.  6,  1982). 

332.  The  FBI  released  records  from  an  internal  study  which  was  undertaken 
to  confirm  that  the  FOI  Act  cost  the  Bureau  hundreds  of  informants  who  feared 
exposure  as  a  result  of  the  statute,  but  which  resulted  in  findings  that,  in  a 
19-month  period,  7,000  FBI  agents  documented  only  19  instances  of  informants  or 
potential  informants  refusing  to  provide  information  for  fear  of  their  identity 
being  disclosed,  and  only  42  cases  where  the  general  public  declined  to  provide 
information  because  of  a  fear  of  exposure  (New  York  Times,  Feb.  10,  1982). 

333.  The  FBI  disclosed  investigative  files  for  the  period  from  1940  to 
1942  which  revealed  various  types  of  surveillance  conducted  for  the  President 
and  directed  at  political  dissenters  of  both  the  left  and  the  right  who  were 
critical  of  the  administration's  abandonment  of  strict  neutrality  during  that 
time;  targets  reportedly  included  the  American  Youth  Congress,  which  enjoyed 
the  support  of  Eleanor  Roosevelt  but  became  critical  of  her  husband's  foreign 
and  defense  policies,  and  Herbert  Hoover  who  also  had  denounced  the  President's 
foreign  policies  and  was  thought  to  have  been  in  contact  with  the  Nazi-controlled 
government  of  Vichy,  France  (The  Nation,  Feb.  20,  1982). 

334.  The  Department  of  Agriculture  disclosed  documents  showing  it  had 
proposed  but  subsequently  abandoned,  as  a  consequence  of  FOI  Act  access,  a 
policy  that  would  have  imposed  secrecy  on  thousands  of  public  coimnents  on  the 
administration's  proposed  soil  conservation  plans  on  the  ground  that  reporters 
and  others,  if  allowed  to  view  the  coomients,  would  emphasize  the  negative 
(Washington  Post,  Mar.  1,  1982). 
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335.  The  FBI  released  700  pages  of  heavily  censored  records  showing  that, 
between  1957  and  1979,  it  had  conducted  nuaerous  investigations  of  faculty  and 
students  at  Iowa  colleges,  particularly  targeting  members  of  Students  for  a 
Democratic  Society  and  various  black  students'  organizations  as  well  as  black 
power  and  civil  rights  leaders  irfio  spoke  on  campuses,  and  feminists  who 
demonstrated  for  improved  access  to  contraceptive  devices  from  college  student 
health  services  (Des  Moines  Register,  Mar.  7,  1982). 

336.  U.S.  News  &  World  Report  obtained  access  to  the  government  travel 
records  of  nearly  1,000  persons  in  high  positions  in  the  Carter  and  Reagan 
administrations  and,  despite  current  economy  and  cost  cutting  efforts,  found 
that  — 

-  "Cabinet  secretaries  and  other  first-echelon  appointees  routinely 
exempt  themselves  from  rules  requiring  economy  rather  than  first- 
class  travel  and,  in  a  few  instances,  have  even  crossed  the 
Atlantic  on  the  supersonic  Concorde. 

-  Some  officials  charter  $  1 , OOO-an-hour  jets  and  use  government- 
owned  planes  that  permit  a  level  of  luxury  and  convenience  unknown 
to  the  average  traveler. 

-  Government-paid  jaunts  for  the  select  few  sometimes  include 
vacation  stopovers  or  hometown  visits. 

-  When  top  officials  reach  their  destinations,  they  sometimes  run 
up  limousine  bills  of  hundreds  of  dollars  a  day  and  luxuriate  in 
$350-a-day  hotel  suits,  with  the  tab  covered  by  the  taxpayers. 

-  Reagan  appointees  are  no  more  tightfisted  in  their  use  of  travel 
privileges  than  Carter  appointees  were,  and  some  of  them  are  less 
so"  (D.S.  News  &  World  Report.  Mar.  15,  1982). 

337.  Although  a  January  1981  memo  from  President  Reagan  directed  top 
administration  officials  "not  to  redecorate  their  offices,"  receipts  obtained 
under  the  FOI  Act  showed  that  Robert  Nimmo,  the  Administrator  of  Veterans 
Affairs,  spent  $46,416  to  remodel  his  office,  obtain  new  furnishings  and 
furniture,  and  buy  prints  (WJLA-TV  news  transcript.  May  3-4,  1982). 

338.  Although  details  about  the  research  still  remain  classified,  the 
Navy  released  some  records  on  Project  Headgear,  reported  to  be  a  13-year  study 
of  converting  sharks  into  living  weapons  capable  of  raming  a  ship  while  carrying 
a  load  of  explosives  (The  Progressive,  Dec.  1981;  Tampa  Tribune,  May  21,  1982). 

339.  The  FBI  released  9,217  pages  of  documents  concerning  its  activities 
in  Berkeley,  California,  including  the  University  of  California  campus,  for 
the  period  1964-1977,  and  showing  Bureau  efforts  to  disrupt,  discredit,  and 
harass  political  protesters,  to  monitor  and  surveil  student  leftist  leaders 
and  publications,  and  to  utilize  community  figures,  including  journalists,  as 
agents  to  obtain  information  and  spread  material  produced  by  the  FBI  about  the 
protest  movement  (Daily  Californian,  May  28,  June  1-2,  4,  1982;  Oakland 
Tribune,  June  5,  1982;  San  Francisco  Chronicle,  June  5,  1982;  San  Francisco 
Sunday  Examiner  and  Chronicle,  June  6,  1982;  Media  File,  July-Aug.  1982). 
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340.  Records  released  by  the  CIA  show  that,  "during  the  height  of  the 
cold  war,  the  C.I. A.  developed  cancer-causing  drugs  to  use  in  assassinating 
political  opponents  so  it  would  appear  that  they  died  of  natural  causes."   In 
addition,  "newly  released  documents  also  show  how  the  C.I. A.  used  'anticancer' 
research  as  a  cover  for  its  behavior-alteration  studies"  (The  Nation, 

June  5,  1982). 

341.  According  to  Federal  records  obtained  under  the  FOI  Act,  Robert 
Ninno,  the  Administrator  of  Veterans  Affairs,  used  a  government  car  to  travel 
between  his  home  and  office  even  though  his  own  staff  attorneys  warned  him 
not  to  do  so,  had  a  Veterans  Administration  employee  drive  the  car  for  him  on 
these  occasions  at  a  cost  of  $8,000  in  overtime  pay,  and  otherwise  used  first 
class  air  accommodations,  rather  than  recommended  coach  facilities,  on  13 

of  his  17  official  trips  at  a  cost  of  $10,422  (WJLA-TV  news  transcript, 
June  9,  1982). 

342.  The  CIA  released  a  statement  in  settlement  of  an  FOIA  lawsuit  in 
which  the  Agency  admitted  using  journalists  as  intelligence  agents  in  jobs 
ranging  from  recruiting  local  sources  to  suppressing  unfavorable  news  stories 
to  acting  as  case  officers  supervising  other  agents  (New  York  Times ,  June  9, 
1982;  Los  Angeles  Times,  June  10,  1982;  Washington  Post,  June  10,  1982). 

343.  The  Drug  Enforcement  Administration  released  transcripts  of 
testimony  by  its  personnel  regarding  management  problems  in  its  New  York 
regional  office  and  reportedly  showing  agents  spying  on  their  colleagues, 
punishment  for  misconduct  being  meted  out  with  little  apparent  reason,  and 
fear  among  agents  that  some  chance  remark  of  theirs  might  enrage  the  region 
supervisor  (Wall  Street  Journal,  June  17,  1982). 

344.  The  Department  of  Agriculture  released  a  document  indicating  that, 
to  maintain  a  lo*r-fat,  low-cholesterol,  anti-heart  disease  diet,  one  should 
eat  less  fatty  meat  and  high-fat  dairy  products,  fewer  eggs,  and  fewer 
saturated,  mainly  solid  fats.   Prepared  during  the  Carter  Administration  for 
publication  and  general  distribution,  the  document  was  cancelled  by  the 
Reagan  Administration  (Washington  Post,  July  7,  1982). 

345.  According  to  the  American  Civil  Liberties  Onion,  documents  it 
obtained  which  supposedly  supported  President  Reagan's  January  1982  findings 
that  El  Salvador's  progress  on  human  rights  entitled  the  country  to  continued 
military  aid  were  a  "sham"  and  actually  showed  that  the  Administration  merely 
relied  on  unverified  statements  by  the  Salvadoran  government  and  Salvadoran 
press,  and  disclosed  no  research  or  analysis  by  any  O.S.  intelligence  agency 
backing  that  finding  (Washington  Post,  July  9,  1982). 

346.  A  January  1982  memorandum  released  by  the  Environmental  Protection 
Agency  indicated  that  most  air  pollution  monitors  have  repeatedly  underestimated 
the  amount  of  toxic  lead  in  the  air,  resulting  from  automobile  combustion  of 
leaded  gasoline,  because  they  were  located  too  far  from  roads,  in  areas  with 
little  traffic,  or  at  elevations  considerably  higher  than  ground  level  (Los 
Angeles  Times,  July  11,  1982;  Washington  Post,  July  11,  1982). 
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347.  Travel  vouchers  filed  by  top  officials  between  April  1981  and 
April  1982,  were  released  by  eight  agencies  to  the  Associated  Press,  revealing 
that  some  high-level  officials  often  use  first  class  accommodations  in  spite 

of  Administration  efforts  to  reduce  such  travel  costs.   Among  the  justifications 
cited  on  the  vouchers  for  the  extra  expense  were  the  need  to  get  to  meetings  on 
time  and  medical  excuses  (Washington  Post,  Aug.  10,  1982). 

348.  According  to  Overdrive  magazine.  Federal  records  it  received  under 
the  FOX  Act  "indicate  that  Interstate  Commerce  Commission  Chairman  Reese 
Taylor,  Jr.  and  Agriculture  Secretary  John  Block  decided  against  a  mandatory 
written  contract  of  haul  for  produce  truckers  before  they  had  obtained  all 
the  facts  on  the  issue"  (Overdrive,  Aug.  1982). 

349.  Public  Citizen's  Critical  Mass  Energy  Project,  a  Ralph  Nader 
operation,  released  a  report  charging  that  more  than  4,000  nuclear  reactor 
mishaps — 140  of  major  significance — occurred  during  1981;  that  the  day-to-day 
operation  of  nuclear  reactors  "is  plagued  by  equipment  failures,  human  errors 
and  design  defects;"  and  that  "it  is  just  a  matter  of  time"  before  another 
serious  nuclear  powerplant  accident  occurs.   The  FOI  Act  was  credited  as  a 
vehicle  for  obtaining  much  of  the  information  used  in  preparing  the  study 
(Washington  Post,  Aug.  19,  1982). 

350.  The  Federal  Aviation  Administration  released  records  showing  that, 
in  the  heavy  mix  of  private  and  conmercial  aircraft  over  the  Dallas-Fort  Worth 
area,  a  near  in-flight  collision  is  reported  on  an  average  of  about  once  every 
three  weeks,  and  from  the  beginning  of  1979  until  August  1982,  at  least  53 
close  calls  were  reported  to  the  FAA  in  an  area  within  40  miles  of  Dallas- 
Fort  Worth  Regional  Airport  (Dallas  Times  Herald.  Nov.  20,  1982). 

351.  Documents  released  by  the  Nuclear  Regulatory  Coomission  reportedly 
indicate  "that  in  the  early  1970s  federal  inspection  reports  were  written  for 
inspections  that  weren't  ever  made  on  nuclear-power  plants  under  construction" 
and  "that  despite  evidence  of  falsified  reports,  NRC  officials  made  little 
effort  to  determine  whether  unsafe  plants  had  been  allowed  to  operate"  (Wall 
Street  Journal.  Dec.  15,  1982). 

352.  Investigative  records  released  to  Common  Cause  by  the  Securities 
and  Exchange  Commission  revealed  that  Thomas  C.  Reed,  a  high-ranking  National 
Security  Council  staff  member,  had  made  up  information  and  backdated  and  signed 
other  people's  names  to  forms  required  by  his  brokerage  house  to  carry  out 
transactions  in  a  $427,000  stock  investment  (Washington  Post,  Dec.  19,  1982). 
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1983 

353.  The  Navy  Department  released  a  previously  classified  report  oa  'the 
Pueblo  Affair,"   showing  that  high-level  military  leaders  were   so  angry  over 
the  incident  that  they  Insisted   that  Commander  Lloyd  Bucher  be  publicly  court- 
martialed  as  an  example,   that  a   flve-admlral  court  of   Inquiry  unanimously 
recommended  such  a  court-martial   and   punishment   for   four  other  officers  in 
1969,   and  that   Secretary  of  the  Navy  John  Chaffee  rejected  these  courses  of 
action  because  he  felt  Bucher  and  his  men  had   suffered  enough  (New  York  Times, 
Jan.   12,    1983). 

354.  The  Department  of  Defense  released  documents  prepared  by  Air  Force 
auditors  during  1979  and  1980  in  an  investigation  of  Boeing  Computer  Services 
which  was  suspected  of  defrauding  the  government  of  $25  million.  Justice 
Department  officials  twice  declined  to  prosecute  the  company  because  criminal 
intent  had  not  been  established,  and  the  Air  Force  negotiated  a  refund  of  the 
alleged  overcharges,  but  reclaimed  only  $3  million  (Wall  Street  Journal, 
Jan.   17,    1983). 

355.  According   to  Commerce  Department  records,  officials  there  warned 
President  Reagan  in  1982  that   social   problems   in  Hiami  could   pose  a  risk  if  he 
chose   that  city  to  host  the  1992  World's  Fair  honoring   the  explorations  of 
Christopher  Columbus.      They  also  cautioned  the  President   about  crime  and 
Illegal   aliens  in  Miami,  and  criticized   the  city's  theme  as  leaning  too 
heavily  on  a  Latin   focus.     Although  Miami  officials  called  the  criticism 
unfair  and  unfounded,   the  President  had   earlier   selected  Chicago  as  the   fair 
site  (Washington  Post,   Jan.   17,   1983). 

356.  The  Justice  Department  released  documents  to   the  Associated  Press 
confirming  that   former  Representative  John  W.   Jenrette,   Jr.,   was  made  an 
Abscam  target  "as  a  favor"   to  FBI  agents  in  South  Carolina  who  were  unable 
to  indict  him  on  other  charges   in  the  past   (Washington  Post,   Jan.   18,    1983; 
News  Media  Update,  Apr.  4,    1983). 

357.  After  many  years  of  attempting   to  enlist  CIA  assistance  to  prove 
that  he  had  been  the  victim  of  a  covert   smear  campaign  by  political  enemies, 
Ellas  Demetracopoulos,   a  Greek  exile  leader,  obtained  records   from  the 
Agency  showing  that  charges   against  him,   accusing  him  of  conmiunlst  leanings, 
had  been  refuted  by  the  Agency  (Jack  Anderson  column,  Washington  Post,   Feb.   12, 
1983). 

358.  The  FBI  released  a  124-page   file  on  author  Ernest  Hemingway  which, 
among  other   information,  contained  records  chronicling  his   spy  network  in 
Cuba  during  World  War   II  and  revealing  J.   Edgar  Hoover's  dislike  of  it  and 
Hemingway  (Washington  Post,   Mar.   12,    1983  and     Oct.   10,    1983). 

359.  An  Air  Force  accident  investigation  board  released   the  results  of 
technical  and  engineering  reports  and  laboratory  analysis   prepared   in 
conjunction  with  the  probe  of  the  crash  of  a  Vance  Air  Force  Base   training 
Jet,   and  showing  a   faulty  engine   part  broke,   sending  the  aircraft  out  of 
control   into  a  near-by  neighborhood  (Enid    [Oklahoma]   Morning  News,   Mar.   13, 
1983). 
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360.  According  to  records  released  by  the  FBI,  Bureau  agents,  fearing 
that  former  Beatle  John  Lennon  was  about  to  lead  a  demonstration  against 
Richard  Nixon,  kept  the  late  British  musician  under  surveillance  for  months 
prior  to  the  1972  Republican  convention,  hoping  to  arrest  him  on  drug  charges 
so  that  he  could  be  deported  or  to  otherwise  "neutralize"  him  (Washington 
Post,  Mar.  23,  1983). 

361.  The  CIA  released  a  362-page  "Domestic  Police  Training"  file 
showing  that  during  the  1960s  and  1970s,  the  Agency  cultivated  friendships 
with  various  state  and  local-level  U.S.  police  officials  and  officers  by 
entertaining  them  at  its  headquarters  and  by  providing  gifts  and  special 
favors.   During  this  same  period,  the  Agency  offered  a  variety  of  police 
training  courses,  including  instruction  in  various  types  of  surveillance, 
surreptitious  entry,  and  intelligence  data  collection,  as  well  as  loans  of 
special  equipment  and  technical  assistance — forgery  techniques,  polygraphs, 
document  destruct  devices,  photographic  and  communications  gear,  special 
weapons,  access  to  CIA  photo  labs  and  safehouses,  and  references  to 
intelligence-gathering  equipment  dealers  (The  Nation,  Mar.  26,  1983). 

362.  An  Air  Force  accident  investigation  board  released  documents 
showing  two  Vance  Air  Force  Base  instructor  pilots  attempted  unsuccessfully 
to  guide  their  out-of-control  training  jet  away  from  a  neighborhood  site, 
but  were  forced  to  eject  and  the  unmanned  aircraft  crashed  into  two  homes, 
destroying  them,  but  no  serious  injuries  resulted  (Enid  [Oklahoma]  Morning 
News,  Mar.  27,  1983). 

363.  Used  by  Common  Cause  to  obtain  pertinent  Securities  and  Exchange 
Commission  investigatory  records  and  documents,  the  Freedom  of  Information 
Act  was  credited  as  a  central  vehicle  for  disclosing  a  stock  purchase  scandal 
involving  Thomas  C.  Reed,  a  senior  National  Security  Council  staff  member  who 
subsequently  chose  to  leave  government  service  (Washington  Post,  Mar.  27, 
1983). 

364.  The  Immigration  and  Naturalization  Service  released  a  26-pound 
file  of  records  on  Beatle  John  Lennon,  corroborating  FBI  documents  disclosed 
earlier  showing  Bureau  surveillance  of  Lennon,  his  wife  Yoko  Ono,  and  fellow 
musician  George  Harrison,  especially  in  the  months  before  the  1972  Republican 
National  Convention,  and  detailing  efforts  to  deport  him.   (Time,  Apr.  4, 
1983;  New  Republic.  May  2,  1983). 

365.  The  FBI  released  over  3,000  pages  of  documents  detailing  Bureau 
surveillance — including  wiretapping,  bugging,  and  mail  interception — of 
celebrity  Paul  Robeson  and  his  wife  between  1943  and  1976  (Washington  Post, 
Apr.  4,  1983). 

366.  Federal  records  revealed  that,  after  spending  more  than  $700,000 
to  renovate  part  of  an  office  building  near  the  Capitol,  the  Veterans 
Administration  left  the  space  vacant  for  more  than  a  year  because  agency 
officials  could  not  agree  on  how  it  was  to  be  used,  and  resulting  in  more 
than  $1  million  being  paid  by  the  VA  on  the  unoccupied  space  (New  York  Times, 
Apr.  17,  1983). 
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367.  The  Securities  and  Exchange  Caomlssloa  released  a  copy  of  a  secrecy 
agreement  it  required   investigators  from  a  House  oversight   subcommittee  and 
the  General  Accounting  Office   to  sign,  both   for  reasons  of   security  and   to 
establish  operating  procedures,   prior  to  gaining  access   to   sensitive  SEC  case 
files   (Wall  Street  Journal.   Apr.   29,    1983) 

368.  According   to   the  Washington  Post,  when  the  newspaper  made  a  FOX  Act 
request    for  his  off leal   telephone  records,   the  chairman  of  the  Administrative 
Conference  of  the  United  States  reimbursed   the  agency  $459  for  long-distance 
calls  he  had  made   from  his  two  homes,   but  had  charged   to  ACUS   (Washington  Post, 
May  17,    1983). 

369.  The  FBI  released   some  1,800  pages  of  records  on  Albert  Einstein  to 
an  associate  of  columnist  Jack  Anderson,   showing,   among  other   information, 
cooperative  surveillance  of  the   scientist  by  the  Bureau  and  Army  Intelligence 
for  a  period  of   five   years,   a  repeated  assertion  by  an  FBI  informant   that 

the  Einstein  family  was  frightened  over   the   fact  that  a  son  was  in  the  Soviet 
Union  and  could  be  held  hostage   to   force   some   particular  action  on  the  part 
of  Albert  Einstein,   and  an  allegation  that  the  scientist's  Berlin  office  was 
a  cable  drop   from  1929   to  1931   for  a  Soviet  espionage  ring  operating  out  of 
the  Far  East   (Jack  Anderson  column,  Washington  Post,   June  6  and  8,    1983). 

370.  Through  a  FOI  Act  request,   an  employee  of  the  National  Archives 
obtained  a  four-year  old   fire  safety  report  on  his  facility  and   subsequently 
advised  the  Administrator  of  General  Services  that  many  of  the  deficiencies 
cited   earlier  by  inspectors  remained,  with  the  result  that  an  official   spot 
check  of  safety  conditions  was  conducted  and   some  correctives  were 
initiated  (Washington  Post,   June  30,    1983). 

371.  The  Nuclear  Regulatory  Cooimlsslon  released  a  report   which  the 
Nuclear  Control   Institute,  a  non-profit  anti-nuclear  weapons  group,   believes 
to  document   inadequate  security  at   plutonium  storage   sites   (News  Media  Update, 
July  18,   1983). 

372.  Describing  the  circumstances  in  the  pardoning  of  former  President 
Nixon,  author  Seymour  Hersh  relied  upon  records  and  documents   from  various 
Federal  agencies  which  he  acknowledges  having   received  as  a  consequence  of 
FOI  Act  requests   (Atlantic  Monthly,   Aug.    1983). 

373.  According  to  records  released  by  the  Department  of  Labor  to  the 
Washington  Post,   the   administration  of    Illinois  Governor  James  R.   Thompson 
altered  key  unemployment  statistics  in  1982   in  the  midst  of  Thompson's  close 
reelection  campaign  in  an  effort   to   prevent  loss  of  extended  Federal  benefits 
to  50,000   Jobless  workers  in  the   state  (Washington  Post,  Aug.   7,    1983). 

374.  The  Department  of  Energy  released  a  June   1977  contractor  report 
prepared  by  Union  Carbide  Corporation  showing   that  over   the  course  of  13  years, 
the  Department's  Y-12  nuclear  munitions   plant   at  Oak  Ridge,   Tennessee,   lost 
2.4  million  pounds  of  potentially  lethal  mercury  into  the   surrounding  earth, 
air,   and  water  (Washington  Post,  Aug.   17,   1983). 
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375.  Some  200,000  pages  of  records  on  the  Rosenberg-Sobell  espionage 
case,  released  by  the  Justice  Department,  reportedly  suggest  that  Federal 
officials,  using  materials  developed  by  the  FBI,  used  loyalty  challenges  and 
suspicions  to  silence  or  neutralize  atomic  energy  scientists  critical  of 
government  policies  during  the  Cold  War  era,  particularly  with  regard  to 
opposition  to  the  production  of  the  hydrogen  bomb  (The  Progressive,  Sept. 
1983). 

376.  The  FBI  released  1,500  pages  of  documents  accumulated  on  Albert 
Einstein  between  1932  and  1955.   In  addition  to  information  on  the  eminent 
scientist's  political  and  professional  activities  and  writing,  the  Bureau 
records  also  contained  informant  allegations  that  he  operated  an  espionage  ring, 
was  the  "brain"  behind  an  asserted  Communist  effort  to  take  over  Hollywood, 

was  the  inventor  of  some  kind  of  miracle  ray,  was  behind  the  Lindbergh  kidnapping 
of  1932,  and  had  devised  a  robot  capable  of  reading  human  minds  and  exercising 
thought  control.   (The  Ration.  Sept.  3-10,  1983). 

377.  The  FBI  released  539  pages  of  records  showing  it  kept  Henry  A. 
Wallace  under  surveillance  while  he  was  Vice  President  under  Franklin 
Roosevelt,  Secretary  of  Conmerce  under  Harry  Truman,  and  during  his  1948 
campaign  for  the  presidency  by  opening  his  mail,  tapping  his  telephone  and 
those  of  his  supporters,  and  by  use  of  informers  and  agents  to  trail  him  in 
search  of  "possible  Communist  or  pro-Soviet  ties"  (New  York  Times, 

Sept.  6,  1983). 

378.  Challenging  assertions  that  the  FOI  Act  is  used  for  espionage,  a 
request  on  behalf  of  the  privately  funded  Center  for  National  Security  Studies 
for  "any  and  all  FOIA  requests  made  by  the  Soviets" — including  "individuals, 
governments,  or  surrogates  acting  on  behalf  of  the  government  of  the  U.S.S.R" — 
and  all  records  they  obtained  as  a  result  left  Federal  defense  and  intelligence 
agencies  unable  to  cite  a  single  kno«m  instance  of  a  Soviet  bloc  attempt  to 
use  the  law  to  collect  intelligence  since  Congress  passed  the  statute  in  1966 
(Washington  Post,  Sept.  13,  1983). 

379.  Democracy  Project,  a  non-profit  research  group,  issued  a  report, 
based  in  part  on  Federal  records  obtained  under  the  FOI  Act,  charging  that 
secret  meetings  between  corporate  officials  and  Reagan  Administration 
regulators  have  influenced  health  and  safety  rules  and  policy  at  five  major 
agencies  with  the  result  that  "consumers,  workers  and  environmentalists  are 
denied  their  due  process  rights  to  equal  partipation  in  rules  affecting 
them"  (United  Press  International  dispatch,  Oct.  11,  1983). 

380.  Presenting  records  obtained  through  the  FOI  Act  and  which  reportedly 
indicated  that  Federal  prosecutors  had  withheld  evidence  that  would  have  proven 
his  innocence  of  having  stolen  certain  funds,  Robert  G.  (Bobby)  Baker  convinced 
a  Federal  appeals  court  to  order  the  reopening  of  the  17-year  old  fraud  and  tax 
evasion  case  that  had  resulted  in  his  conviction  and  service  of  16  months  in 
jail  (Washington  Post,  Oct.  12,  1983). 

381.  The  Environmental  Protection  Agency  released  documents  citing  57 
alleged  violations  by  operators  of  a  Owyhee  County  waste  dump  and  more  than  20 
unreported  toxic  chemical  spills  in  Idaho  since  1982  (United  Press  International 
dispatch,  Oct.  12,  1983). 
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382.  The  Teanessee  Valley  Authority  released  doctments   Indicating  that, 
unable  to  lure   industry  to  Telllco  Lake,  TVA  has  funneled  $3.3  million  to  a 
development   agency  that  Tennessee  officials  say  may  be  operating   illegally 
(Unlteu  Press   Liternational  dispatch,   Oct.   17,    1983). 

383.  The  U.S.    Bureau  of  Reclamation  released   preliminary  engineering 
estimates  showing   the  redesigning   of  the   proposed  Norden  Dam  near  Lincoln, 
Nebraska,   to  hold  large   floods  will   Increase  its  cost  by   $21.4  million  (Dnlted 
Press   International  dispatch,   Oct.   19,    1983). 

384.  The  FBI  released  records   showing  it   suspected   in  1977   that  as  many 
as  13  of  the  14  municipal   judges  of  Cleveland,  Ohio,  were  taking  bribes  to   fix 
cases  and,  as  a  result,   the  Bureau  launched  Operation  Corkscrew,  a  sting 
operation  of  three  year's  duration  (Wall  Street  Journal,   Oct.   28,    1983). 

385.  The  Nuclear  Regulatory  Cotmnission  released  documents   showing  an 
NRC  official  had  ordered  his  investigators   to  withhold  and   even  destroy 
documents  disclosing  construction  and  safety  problems  at   the  controversial 
Zimmer  Nuclear  Power  Station  in  Moscow,  Ohio  (Time,   Oct.   31,    1983). 

386.  The  Federal  Aviation  Administration  released  an   investigatory  report 
showing   that  recent   fuel-planning   incidents  "were  not  isolated   events,"   that 
the  agency's   inquiry  identified  "several  other   incidents"  concerning  fuel 
problems  that  were  caught  before  they  became  emergencies,  and   that,   possibly 
due   to  a  reduction   in  the  number  of  FAA  inspectors  and  on-site   inspections, 
there  were  various  indications  of  laxity  in  airline  safety  procedures 
(Washington  Post,   Oct.   31,    1983). 

387.  Documents  released  by  the  Central    Intelligence  Agency  indicated   that 
Director  William  J.   Casey  had  stock  in  companies   with  classified  CIA  contracts 
when  he  took  office  in  January  of   1981,   that  he  subsequently  acquired   stock  in 
concerns   that  did  business  with  the  Agency,   and  that  Agency  attorneys  and 
ethics  officers  found  no  conflicts  of  interest  resulting   from  the  stock 
holdings   (New  York  Times,   Nov.   14,   1983;   Washington  Post,   Nov.   14,    1983. 

388.  Conducting  research  for  a  book,   Peter   Irons  obtained  access  to 
Justice  Department   files   pertaining  to  the   internment  of  Japanese-American 
citizens  in  1942,   and   in  which  he  discovered  memoranda  by  Department  attorneys 
charging  "suppression  of  evidence"   in  litigation  growing  out  of  the   internment 
program  and  complaints  by  these  lawyers   that  the  Supreme  Court  had  been 
presented  a  record  that   included  "lies"  and  "intentional   falsehoods"  regarding 
these  lawsuits.      Irons  later  met  some  of  the  Japanese-American  litigants  of 
40  years   ago,  used  the  Justice  Department  documents   to  reopen  certain  of  their 
cases,   and  also  employed   this  same  material   to  convince  a  Federal  district 
court   to  overturn  one   individual's   past  conviction   for  resisting  internment 

on  constitutional  grounds  (Time,  Nov.  21,   1983). 

389.  Ralph  Nader,   joined  by  21  organizations  and  groups,   called   for  the 
resignation  of  Occupational   Safety  and  Health  Administration  chief  Thorne 
Auchter,   charging  he  is  endangering  millions  of  workers  by  lax  enforcement  of 
safety  laws.     Nader   said   that  when  Auchter  was  presented  with  a  detailed   report 
of  charges  a  couple  of  months  earlier,   he  dismissed  the  accusations  but  asked 
his  regional  directors  for  information  confirming   or  denying   them,  and  when 
OSHA  was  required   to  disclose  one  of  these  responses   "the  allegations   were 
fairly  well  confirmed"   (United  Press    International  dispatch,   Nov.   22,    1983). 
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390.  Documents  released  by  Che  Departmenc  of  Housing  and  Urban 
Development  indicate  the  Elkton  Housing  Authority  in  Maryland  is  operating  with 
a  $44,000  budget  deficit  because  HUD  officials,  angered  that  the  authority  had 
awarded  large  raises  to  its  three  administrators  without  HUD  approval,  will 
not  approve  the  agency's  1983-1984  budget  or  send  needed  subsidies  (United 
Press  International  dispatch,  Nov.  27,  1983). 

391.  Although  Energy  Secretary  Donald  Hodel  has  proposed  construction 
of  a  $4.5  billion  heavy-water  New  Production  Reactor  at  the  Idaho  National 
Engineering  Laboratory  near  Idaho  Falls,  an  internal  Department  of  Energy 
report  indicates  that  this  type  of  weapons-grade  nuclear  reactor  is  the  least 
favored  of  five  designs  and  that  INEL  personnel  have  "no  significant  .  .  . 
safety  expertise"  and  only  "limited"  operator  expertise  with  the  reactor  model 
favored  by  Hodel  (United  Press  International  dispatch,  Nov.  29,  1983). 

392.  The  National  Security  Agency  released  records  to  James  Bamford — 
author  of  The  Puzzle  Palace,  a  detailed  exposition  of  the  secret  agency's 
development,  organization,  and  operations — showing  it  had  ordered  transcripts 
of  his  radio  and  television  appearances,  had  assigned  him  the  internal  filing 
code  name  "Esquire,"  and  had  sought  to  track  down  and  sequester  certain 
research  materials  he  had  used  in  the  preparation  of  his  book  (Washington 
Post  Magazine.  Dec.  4,  1983). 

393.  The  Department  of  Health  and  Human  Services  released  documents 
showing  that  Federal  health  officials  warned  last  spring  that  important  AIDS 
research  was  shelved  because  of  the  lack  of  sufficient  funds,  and  that  in 
order  to  maintain  a  minimum  level  of  AIDS  research,  the  Center  for  Disease 
Control  diverted  millions  of  dollars  from  other  important  health  projects 
(United  Press  International  dispatch,  Dec.  5,  1983). 

394.  Relying  upon  state  research  reports  obtained  from  the  Food  and 
Drug  Administration,  Rep.  Stuart  McKinney  announced  that  these  state  studies 
show  marijuana  is  an  effective  anti-nausea  drug  for  treating  chemotherapy 
side  effects,  but  the  biggest  barrier  to  its  widespread  medical  use  is  the 
Federal  government  (United  Press  International  dispatch,  Dec.  6,  1983). 

395.  An  engineer  who  worked  for  the  agency  for  20  years  resigned  his 
$38,000-a-year  job  with  the  Farmers  Home  Administration  less  than  one  month 
after  a  U.S.  Department  of  Agriculture  investigatory  report  on  him  was 
completed  and  revealed  free  trips  to  vacation  resorts  from  firms  working  on 
Federally  funded  municipal  projects  he  supervised  in  Indiana  and  one  firm  paid 
for  female  companionship  for  him  for  several  years  (United  Press  International 
dispatch,  Dec.  11,  1983). 

396.  The  FBI  released  5,000  documents  from  the  "official  and  confidential" 
file  of  the  late  Louis  B.  Nichols,  an  assistant  Bureau  director  under  J.  Edgar 
Hoover,  revealing  that  the  FBI,  at  the  request  of  President  Roosevelt, 
investigated  rumors  that  Herbert  Hoover  had  contact  with  the  Nazi-controlled 
Vichy  government  of  France;  that  the  Bureau  secretly  compiled  allegations  that 

a  President,  during  his  incumbency  in  the  White  House,  was  having  extramarital 
affairs;  and  that  in  its  larger  efforts  to  collect  potentially  embarrasing 
information  about  public  officials  and  political  figures,  FBI  agents  broke 
into  the  New  York  offices  of  the  American  Youth  Congress  in  1942  and  photocopied 
correspondence  between  Eleanor  Roosevelt  and  officials  of  the  leftist  organization 
(Washington  Post,  Dec.  12,  1983). 
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397.  The  FBI  released  more  Chan  7,000  pages  of  documenCs  froia  the 
"official  and  confidential"  files  of  Che  late  J.  Edgar  Hoover  which  were 
sequestered  in  Che  Director's  office  during  the  nearly  half  a  century  in  which 
he  headed  the  Bureau.   The  records  contained  vast  amounts  of  unverified 
information  concerning  the  personal  lives  and  political  activities  of  a  number 
of  public  figures,  including  summaries  of  the  alleged  sexual  adventures  of  one 
President;  a  supposed  affair  of  another  President's  wife;  accounCs  of  Hoover's 
secrec  aid  Co  Thomas  Dewey  during  Che  1948  campaign;  invesCigacions  of  alleged 
homosexual  acCiviCy  by  WhiCe  House  and  subcabineC  officials,  including 
informacion  on  Che  forced  resignacion  of  Sumner  Welles  during  World  War  II; 
critical  dossiers  on  Adlai  Stevenson  and  George  McGovern  which  may  have  been 
circulated  during  their  presidential  campaigns;  and  details  of  political  use  of 
the  Bureau  by  Presidents  Truman  and  Johnson  (Washington  Post,  Dec.  12,  1983; 
D.S.  News  &  World  Report,  Dec.  19,  1983). 

398.  Documents  released  by  the  FBI  concerning  its  investigation  in 
1978  of  the  homicide  of  reporter  Don  Bolles  reportedly  indicated  a  potential 
lead  in  Alamogordo,  New  Mexico  was  not  pursued  (Scottsdale  [Arizona]  Daily 
Progress,  Dec.  21,  1983). 

399.  To  help  document  human  rights  violations  in  El  Salvador  when 
Salvadoran  citizens  seek  political  asylum  in  the  United  States,  the  American 
Civil  Liberties  Union  has  created  a  computerized  data  bank  which  lists  more 
than  18,000  persons  killed  or  imprisoned  in  El  Salvador  and  indexes  more  than 
1,000  documents  dealing  with  that  country,  some  of  which  were  obtained  from 
government  agencies  under  the  FOI  Act  (United  Press  International  dispatch, 
Dec.  29,  1983). 
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400.  Using  court  documents.  Federal  investigatory  records  obtained  through 
the  FOI  Act,  and  interviews  with  more  that  four  dozen  law  enforcement  officials, 
a  team  of  reporters  from  the  Arizona  Republic  disclosed  that  Palestinian 
terrorists  planned  a  major  bombing  in  Washington  Cwo  years  ago  in  whac  may 

have  been  an  elaboraCe  ploc  Co  assassinaCe  Presidenc  Reagan  and  Israeli  Prime 
MinisCer  Menachem  Begin  (Arizona  Republic,  Jan.  8,  1984). 

401.  Audic  reports  released  by  the  Department  of  Commerce  and  the 
Department  of  Health  and  Human  Services  criticized  the  Delta  Foundation,  a  non- 
profit Mississippi  organization,  for  alleged  conflict  of  interest  violations 

in  which  companies  owned  and  operated  by  the  foundation  made  deals  with  each 

other  under  a  $2  million  program  funded  by  the  Economic  Development 

Administration  of  the  Commerce  Department  (United  Press  International  dispatch, 
Jan.  8,  1984). 
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402.  At   the  request  of  the  Antl-Defamatlon  League  of  B'nal  B'rlth,   the 
Office  of  Special    Investigations,   Department  of  Justice,  began  an  inquiry  Into 
the  use  of  a  Nazi  war  criminal,   Robert  Jan  Verbelen,   by  U.S.   Intelligence 
authorities  after  World  War    II.     The  ADL  request  derived   from  pertinent  Army 
records   which  it  had  obtained.      Mr.   Verbelen,   living  in  Vienna,  denied  the 
allegation  (New  York  Times,  Jan.   9,    198A). 

403.  The  Department  of  State  disclosed  documents   indicating  that  crime 
by  people  with  diplomatic   inmunity  has  become  an  Increasing  problem  In  the 
Washington,   D.C.,   area   in  the   past   two  years.      In  addition   to  offenses  ranging 
from  rape  to  motor  vehicle  violations,   a  spate  of  shoplifting  cases  involving 
Soviet   personnel  was  revealed  (Washington  Post,   Jan.   9,    1984). 

404.  The  Department  of  Energy  released  documents  showing   that,   as  part 
of  the  Peaceful  Nuclear  Explosives  Program,   the   possibility  of  using  nuclear 
bombs  to  blast  a  highway  through  the  Bristol  Mountains  in  the  Mojave  Desert 
was   studied  in  1963,   but   scrapped   in  March  1965  due   to  problems   in  obtaining 
the  devices  on  time  (United  Press    International  dispatch,   Jan.   11,    1984). 

405.  The  American  Friends   Service  Committee  completed  a  study  based   io 
part  on  documents  obtained  under   the  FOI  Act  and  showing   that  the  United 
States  has  been  quietly  sidestepping  the  ban  on  arms   sales   to  South  Africa, 
with  U.S.   companies  selling  $28.3  million  in  goods  listed  on  the  State 
Department's  Munitions  List    to  the  apartheid  nation  between   1981  and  1982  and 
an  additional  $762,000  worth  of  "non-military"   arms  and  ammunition  sales  for 
hunting  and  other  purposes   (United  Press    Iitemational  dispatch,   Jan.   13,   1984), 

406.  Although  veterans  are  entitled   to  a  personal  hearing  during  any 
appeal  made   to  collect  Federal  benefits  they  are  due,   the  Veterans 
Administration  released  records  showing  that.   In  a  review  of  36,000  cases 
filed  before  March  of  1982,   96  percent  of  the  veterans  who   filed  appeals  did 
not  request  a  personal  hearing.     Moreover,  VA  documents  appeared   to   Indicate 
that  it  wanted   to  discourage  veterans   fron  making  claims   in  person  (Washington 
Post,  Jan.   16,   1984). 

407.  The  Department  of  Defense  released  documents  showing  an  informer, 
described   In  the  records  as  being  "of  known  reliability,"   provided   information 
to   the  Naval   Investigative  Service  about   planned  protest  demonstrations   In 
1983  by  anti-nuclear  organizations  and  nuclear   freeze  groups   in  the  Berkeley, 
California  area.   Including  the  Livermore  Action  Group  (Jack  Anderson  column, 
Washington  Post,   Jan.   28,    1984). 

408.  Based  upon  Federal  records  obtained  under   the  FOI  Act  by  United 
Press    International  and  the  Better  Government  Association,  UP!  produced  a 
lO-part  series  on  congressional  abuse  of  foreign  travel  costs  and  overseas 
visitation  arrangements,  detailing  such  expenses   which  amounted   to  at  least 
$21.6  million  for   fiscal  year  1983   (United  Press    International  dispatches. 
Feb.   6-9,   13-16,   1984). 
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409.  The  U.S.  Marshals  Service  released  records  showing  at  least  six 
civilian  officials  in  the  Reagan  Administration  and  Congress — a  Senator, 
Federal  Emergency  Management  Director  Louis  Giuffrida,  Senate  Security  and 
Terrorism  Subcommittee  Chief  Counsel  Joel  Lisker,  FEMA  efficiency  expert  Fred 
Newton  III,  Senate  Judiciary  Coimnittee  chief  investigator  Robert  Short,  and 
U.S.  Information  Agency  Director  Charles  Wick — have  been  made  special  deputy 
U.S.  marshals  so  that  they  ct-P.   legally  carry  concealed  handguns,  and  that  two 
other  Senators  had  been  so  deputized,  but  had  allowed  the  authority  to  lapse 
(Washington  Post,  Feb.  10,  1984). 

410.  The  FBI  released  a  903-page  file  on  former  President  Herbert  Hoover 
showing  he  had  a  close  relationship  with  Bureau  Director  J.  Edgar  Hoover  despite 
being  the  target  of  FBI  surveillance,  and  that  the  former  Chief  Executive  often 
asked  the  Bureau  to  investigate  secretly  people  he  thought  were  suspicious, 
subversive,  or  "undesirable"  (United  Press  International  dispatch,  Feb.  13, 
1984). 

411.  Federal  intelligence  documents  indicate  that  CIA-financed  psychiatric 
experiments  were  not  confined  to  the  United  States  and  that  Canadian  citizens 
were  also  involuntary  and  unwilling  objects  of  this  program  which  was  conducted 
through  the  Allen  Memorial  Institute,  the  psychiatric  branch  of  Royal  Victoria 
Hospital  in  Montreal  in  the  late  1950s  (Washington  Post,  Feb.  19,  1984). 

412.  The  Nuclear  Regulatory  Coomiission  released  an  inspection  report  on 
construction  at  the  Nine  Mile  Point  2  nuclear  plant  near  Syracuse,  New  York, 
shotring  that  workers  there  spend  only  about  half  their  time  working  and  that, 
in  the  view  of  an  engineer  monitor,  there  are  too  many  instances  of  rejected 
work,  engineering  problems,  and  congestion  at  the  site  (United  Press 
International  dispatch,  Feb.  21,  1984). 

413.  The  National  Highway  Traffic  Safety  Administration  disclosed 
documents  indicating  that  only  5  of  13  1984  model  automobiles  it  tested  have 
passed  all  government  safety  criteria  at  crash  speeds  of  35  mph.   (United  Press 
International  dispatch,  Feb.  24,  1984). 

414.  The  National  Highway  Traffic  Safety  Administration  released  records 
showing  that  since  July  1983,  it  has  been  conducting  informal  inquires,  which 
do  not  have  to  be  disclosed  to  the  public,  regarding  possible  defects  of  42 
million  automobiles  (United  Press  International  dispatch.  Mar.  8,  1984). 

415.  The  Department  of  Defense  released  documents  indicating  that  millions 
of  dollars  have  been  spent  to  subsidize  public  relations  activities  of  major 
defense  contractors,  and  that  4  times  in  the  past  21  years  Pentagon  panels 

have  proposed  regulations  forbidding  charges  by  contractors  on  corporate  public 
relations,  but  that  in  each  case  the  panels  were  overruled  by  superiors  (Boston 
Globe,  Mar.  9,  1984;  Common  Cause  Magazine,  Mar. -Apr.  1984). 

416.  The  FBI  released  records  reportedly  revealing  that,  while  Bureau 
agents  were  preparing  Whittaker  Chambers  for  Alger  Hiss's  first  trial,  he 
balked  at  even  naming  Hiss  as  a  member  of  the  Washington  Comoiunist  organization 
and  refused  to  testify  that  he  had  received  government  documents  from  Hiss 
(The  Nation,  Mar.  10,  1984). 
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417.  The  Federal  Trade  Commission  released  documents   Indicating  that, 
during  the   1970s,   It  had  amassed  evidence  that   showed   that  General  Motors  had 
kno«d.ngly  sold  cars  containing  one  or  more   faulty  components  and  had  withheld 
Information  on  maintenance  and   repairs   that  reportedly  "could  have  saved 
consumers  millions  of  dollars"   (The  Nation,    Mar.    10,    1984). 

418.  Although  most  government  employees  reportedly  are  careful  not  to 
waste  taxpayers'   money  when   traveling  on  official  business,   agency  travel 
records  obtained  by  D.S.  News  &  World  Report  revealed  various  Incidents 

when  Federal  officials  questionably  chose   first  class  air   accommodations   over 
coach  or  tourist   service,  made  "wrap-around"   travel   or  personal   side  trips 
during  business  excursions,   and   passed  on   to  the  government   expenses   Incurred 
to   speak  to  special   interest  groups   (U.S.  News  &  World  Report,   Mar.    12,    1984). 

419.  The  FBI  released  records   showing  organized  crime   elements   from 
Chicago,  as  wll  as  San  Diego  and  Detroit,   figured   in  Federal   law  enforcement 
efforts   to  determine  responsibility  for  the   1976  bomb-slaying  of  Phoenix 
Journalist  Don  Bolles  (Scottsdale   [Arizona]   Daily  Progress.   Mar.   31,    1984). 

420.  The  Department  of  Housing  and  Urban  Development  released  an 
Investigative  report  indicating   that  5   employees  of  the  Dallas  regional  HUD 
office  were  demoted   allegedly  as  a  reprisal   for   telling  Federal   investigators 
about  how  their  director  handled  block  grants   to  certain  cities,   suggesting 
politically  motivated  misconduct  by  the  regional  head   (United  Press 
International  dispatch,  Apr.   1,    1984). 

421.  American   Indian  Movement  leader  Leonard  Peltier,   convicted  of  the 
1975  ambush  slaying  of   two  FBI  agents  on  a  South  Dakota  reservation,    won  a 
new  hearing  on  the  case  after  he  produced  an  FBI  teletype,  obtained  under   the 
FOI  Act,   that  Peltier  contends   indicates   tests  had  ruled  out   a  gun  linked  to 
him  as  one  used   in  the  ambush  (United  Press    International  dispatch.  Apr.   4. 
1984). 

422.  The  Department  of  Justice  released  records  showing  that  Attorney 
General  William  French  Smith's  around-the-world   excursion  in  1982  cost 
taxpayers  more  then  $683,000,   not  counting  hotel  bills  but   including   $25,000 
for  three  globe-trotting  trips  by  a  consultant    to   scout   the  route   (United 
Press    toternatlonal  dispatch,  Apr.   16,    1984). 

423.  The  Department  of  Housing  and  Urban  Affairs  released  an  audit 
report  charging   that  the  Portland   [Oregon]   Development  Commission  mismanaged 
much  of   its  nationally  recognized   program  for  rehabilitating  single-family 
homes  (United  Press    International  dispatch,  Apr.   17,    1984). 

424.  The  head  of  the  Simon  Wiesenthal  Center  at  Yeshiva  University  in 
Los  Angeles  asked   the  Vatican  to   investigate  whether   the   late  Cardinal 
ndefonso  Schuster,   archbishop  of  Milan  during  World  War   II,   helped  an 
accused  Nazi  war  criminal  escape   from   Italy  to  Chile  almost   30  years  ago. 
The  request  was   prompted,  at  least   in  part,   by  documents  released  under  the 
FOI  Act   showing  both  a  personal  and  working   relationship  between  the  two 
men  (Washington  Post.    May  10,    1984). 
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425.  The  Department  of  Labor  released  an  investigatory  report 
indicating  that  problems—screeoing,  inconsistent  discipline,  security,  and 
poor  public  relations — at  the  Old  Dominion  Job  Corps  Center  in  Monroe, 
Virginia,  were  serious  enough  to  "jeopardize  the  continued  operation  of  the 
facility  if  left  uncorrected  (Lynchberg  [Virginia]  Daily  Advance,  Apr.  4, 
1984. 

426.  Records  released  from  a  military  accident  investigation  at  Fort 
Rucker,  Alabama,  disclosed  that  "mast  bumping,"  a  phenomenon  peculiar  to 
teeter-rotor  type  Bell  helicopters  which  occurs  when  the  chopper's  rotor 
tilts  too  far  and  bumps  against  the  mast  housing  the  rotors,  may  have  been 
responsible  for  an  April  16  crash  that  killed  three  servicemen  (United  Press 
International,  May  9,  1984). 

427.  Records  released  by  the  FBI  show  it  conducted,  at  the  request  of 
President  Franklin  Roosevelt  an  unsuccessful  week-long  search  in  July  1941 
for  Remit  Roosevelt  who  disappeared  on  a  drinking  binge  with  a  German 
masseuse  and  prompted  concerns  about  security,  as  he  had  served  as  a  secret 
agent  for  FDR,  and  his  health,  as  he  had  an  alcohol-related  liver  ailment 
(United  Press  International  dispatch.  May  13,  1984). 

428.  The  Farmers  Home  Administration  released  copies  of  hearing 
transcripts  and  other  documents  pertaining  to  its  suspension  of  two  Indiana 
construction  and  design  firms,  which  had  received  millions  of  dollars  worth 

of  public  works  projects  in  the  past,  due  to  allegations  of  misuse  of  FHA  funds, 
bribery,  faulty  designs,  wasteful  work,  and  failure  to  properly  supervise  work 
by  various  construction  companies  in  several  Indiana  cities  and  towns  (United 
Press  International  dispatch,  May  20,  1984). 

429.  The  Department  of  Justice  released  records  disclosing  the  cost 
of  Attorney  General  William  French  Smith's  1982  around-the-world  trip  to  be 
a  reported  total  of  nearly  $734,000  (Washington  Post,  May  23,  1984). 

430.  The  Environmental  Protection  Agency  released  records  indicating 
that  three  of  its  attorneys  had  warned  the  agency  that  it  would  lose  in  court 
if  challenged  on  its  procedures  in  approving  the  environmental  impact 
statement  on  a  proposed  parkway  to  Jiimny  Carter's  planned  presidential 
library  (Associated  Press  dispatch.  May  25,  1984). 

431.  The  FBI  released  documents  that  the  Bureau  monitored  the  politics, 
personal  life,  and  general  reputation  of  actor  John  Wayne,  making  an  initial 
background  check  for  "derogatory  information"  in  the  early  1950s,  followed  by 
other  probes  in  1960,  finding  him  to  be  a  member  of  the  John  Birch  Society, 
and  in  1966,  which  was  requested  by  President  Johnson  (Des  Moines  Sunday 
Register,  May  27,  1984). 

432.  The  Nuclear  Regulatory  Commission  released  1,700  pages  of  secret 
transcripts  of  28-closed  door  meetings  of  its  members  showing  that  some  of  the 
conmissioners  dismissed  in  private  the  value  of  public  views  received  in 
elaborate  hearings  to  decide  if  the  undamaged  Three  Mile  Island  Unit  1  reactor 
could  be  safely  reopened,  that  the  commissioners  reportedly  never  once  discussed 
the  possibility  of  shutting  down  TMI  for  good,  and  that  in  their  closed 
deliberations  the  conmissioners  focused  on  how  and  when — not  if — the  Unit  I 
reactor  would  be  reactivated  (Philadelphia  Inquirer,  June  10,  1984), 
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433.  The  Nuclear  Regulatory  Commission  released  transcripts  of  28  closed- 
door  meetings  it  held  during  the  past  2  1/2  years  regarding  Investigations 

of  alleged  misconduct  at  the  Three  Mile  Island  nuclear  powerplant  and  showing 
possible  falsification  of  some  records  of  radiation  monitoring  taken  near  TMI, 
discussion  of  and  further  Inquiry  Into  allegations  of  drug  and  alcohol  abuse  at 
TMI  and  a  number  of  other  nuclear  reactors,  and  possible  Improper  toning  down 
by  company  officials  of  sections  of  an  Internal  company  Investigation  report  on 
TMI  (Philadelphia  Inquirer.  June  10,  1984). 

434.  Documents  released  by  the  Environmental  Protection  Agency  and  the 
Food  and  Drug  Administration  reportedly  show  that  Federal  auditors  have 
discovered  numerous  examples  of  sloppy  and  Irregular  laboratory  work  by 
Independent  companies  testing  new  chemicals  on  animals  to  determine  whether 
they  can  be  used  without  harming  people  (United  Press  International  dispatch, 
June  12,  1984). 

435.  The  Department  of  Energy  released  records  reportedly  showing  it 
spent  $8.7  million  to  study  a  proposed  reactor  before  opening  the  required 
planning  process,  and  entered  into  34  contracts  to  begin  assessing  the  effects 
the  reactor  would  have  at  an  eastern  Idaho  site  (United  Press  International 
dispatch,  June  13,  1984). 

436.  Government  documents  obtained  by  United  Press  International  show 
that  Herbert  Ellington,  a  born-agaln  Christian  who  chairs  the  Merit  Systems 
Protection  Board,  earned  $16,686  from  speaking  to  religious  groups  since 
assuming  leadership  of  MSPB,  was  absent  from  work  in  1982  for  the  equivalent 
of  2  months,  and  has  continued  to  have  a  government  chauffeur  drive  him  to  and 
from  work  despite  a  General  Accounting  Office  policy  against  it  (United  Press 
International  dispatch,  June  14,  1984). 

437.  The  FBI  released  records  showing  it  kept  track  of  author  John 
Steinbeck  for  the  last  three  decades  of  his  life;  the  documents  consisted 
largely  of  reports  about  his  associations  and  these  were  passed  on  to  other 
agencies  such  as  the  Department  of  State  and  the  Centrial  Intelligence  Agency 
(United  Press  International  dispatch,  June  14,  1984). 

438.  The  Department  of  Defense  released  closed-door  testimony  by  an 
assistant  secretary  of  defense  before  a  House  appropriations  subcommittee 
revealing  that,  in  1978,  the  Soviet  Union  had  a  surpassing  lead  of  about 
34,000  atomic  warheads  while  the  United  States  had  about  26,000  (United 
Press  International  dispatch,  June  18,  1984). 

439.  The  CIA  released  11  pages  of  documents  pertaining  to  the  late  John 
Lennon  and  which,  according  to  his  biographer  Jon  Wiener,  provide  "the  first 
acknowledgement  by  the  CIA  that  the  agency  also  participated  in  the  Nixon  era 
campaign  to  neutralize  Lennon' s  antiwar  activities"  (United  Press  International 
dispatch,  June  23,  1984;  New  York  Times ,  June  26,  1984). 
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Mr.  English.  Thank  you  very  much,  Dr.  Relyea.  I  want  to  thank 
you  for  the  work  that  you  have  put  in  on  this  study,  and  the  work 
that  you  have  done  for  this  subcommittee  in  past  years.  It  has  been 
very  helpful  to  us. 

I  have  a  couple  of  questions  I  would  like  to  ask.  Your  list  of  sto- 
ries just  includes  those  that  have  come  to  your  attention.  I  believe 
you  mentioned  that  in  your  testimony.  Could  there  be  dozens, 
maybe  even  hundreds,  of  stories  that  relied  on  FOIA  information 
that  you  don't  know  about? 

Dr.  Relyea.  Certainly,  and  that  is  just  the  problem  I  was  allud- 
ing to  in  describing  the  methodology  in  the  detail  that  I  did.  There 
is  probably  a  lot  more  out  there.  We  are  in  need  of  finding  aids  and 
other  tools  that  will  help  us  get  to  those  additional  accounts. 

Mr.  English.  If  a  reporter  uses  FOIA  to  obtain  information  but 
does  not  mention  that  in  his  story,  is  there  any  way  that  you  could 
count  that  story? 

Dr.  Relyea.  We  did  not  count  any  story  that  did  not  directly  say 
that  the  FOI  Act  was  used.  If  it  did  not  say  that,  we  didn't  count  it, 
and  in  a  couple  of  cases  where  it  was  unclear  if  the  reference  to  an 
FOI  Act  was  Federal  law  or  State  law,  that  is  when  we  made  a 
telephone  call  to  verify  the  situation.  But  in  every  case  in  these  ac- 
counts, those  stories  that  were  included  credited  the  Federal  act, 
and  again,  there  may  be  many,  many  news  stories  based  on  FOI 
Act  materials  but  if  the  statute  isn't  mentioned  in  the  story  we 
didn't  count  it. 

Mr.  English.  I  also  understood  from  what  you  said  that  if  a  story 
that  used  the  Freedom  of  Information  Act  ran  in  virtually  every 
newspaper  in  this  country,  it  was  only  counted  as  one  item. 

Dr.  Relyea.  Yes,  and  you  will  see  in  some  of  the  items  where  two 
or  three  different  newspaper  citations  are  included  but  credited 
only  to  one  item.  In  other  words,  we  found  cross  references,  but  the 
story  itself,  to  the  best  of  our  ability,  was  only  counted  once,  or  the 
disclosure  was  only  counted  once. 

Mr.  English.  There  was  no  way — and  I  don't  suppose  there  is  a 
way— but  there  was  no  effort  to  weight  a  story,  say,  that  played  in 
every  newspaper  in  the  country  as  opposed  to  one  that  maybe  ran 
in  a  small  town? 

Mr.  Relyea.  No,  no  weighting  in  that  regard.  But,  you  will  find 
throughout  the  compilation,  for  example,  disclosures  of  different 
sets  of  documents  at  different  times  on  a  particular  topic.  For  ex- 
ample, for  the  celebrated  Rosenberg  case  of  the  fifties,  there  were  a 
series  of  releases.  We  counted  that  series,  not  as  one  item,  but  as 
they  were  released.  They  made  different  news  items,  but  each  re- 
lease constituted  only  one  item  for  the  compilation. 

Mr.  English.  Mr.  Kleczka. 

Mr.  Kleczka.  No  questions. 

Mr.  English.  Thank  you  very  much.  Dr.  Relyea.  We  appreciate 
your  testimony.  It  has  been  helpful. 

Next  we  will  have  a  panel.  From  the  Department  of  Justice  we 
will  have  Carol  Dinkins  who  is  Deputy  Attorney  General,  and  Mr. 
William  Webster  who  is  the  Director  of  the  FBI. 

I  want  to  welcome  you  both.  We  appreciate  your  coming. 

I  also  want  to  tell  you  and  any  of  our  other  witnesses  that  come 
along  that  if  they  have  a  written  statement  that  they  would  care  to 
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submit  for  the  record  and  would  care  to  summarize  that  statement, 
please  feel  free  to  do  so.  Without  objection,  that  full  written  state- 
ment will  be  made  part  of  the  record. 
Ms.  Dinkins,  I  guess  we  will  let  you  lead  off. 

STATEMENT  OF  CAROL  E.  DINKINS,  DEPUTY  ATTORNEY 
GENERAL,  U.S.  DEPARTMENT  OF  JUSTICE 

Ms.  Dinkins.  Thank  you,  Mr.  Chairman.  I  do  have  a  full  written 
statement  that  I  would  like  to  have  in  the  record,  but  I  will  sum- 
marize my  remarks. 

Mr.  English.  Without  objection,  your  written  statement  will  be 
inserted  in  the  record. 

Ms.  Dinkins.  We  very  much  appreciate  the  opportunity  to 
appear  this  afternoon  to  discuss  the  views  of  the  Department  of 
Justice  on  S.  774,  a  bill  to  improve  the  operation  of  the  Freedom  of 
Information  Act. 

Director  Webster  of  the  FBI  is  also  here  to  address  in  particular 
the  impact  of  the  act  on  the  law  enforcement  operations  of  the 
Government. 

We  very  much  appreciate  your  scheduling  the  hearings  today. 
We  were  unable  because  of  the  short  notice  to  make  the  prior  date. 

The  Department  strongly  endorses  the  compromise  provisions  of 
S.  774,  and  recommends  in  favor  of  enactment.  After  extensive  con- 
sideration by  the  Senate  Committee  on  the  Judiciary  during  the 
97th  and  98th  Congresses,  that  committee  twice  voted  unanimously 
to  approve  the  substance  of  S.  774.  As  you  know,  with  minor  tech- 
nical changes,  the  Senate  approved  the  measure  without  dissent  on 
February  27  of  this  year. 

The  administration  is  firmly  committed  to  the  faithful  imple- 
mentation of  the  Freedom  of  Information  Act  by  all  Federal  agen- 
cies. We  strongly  support  the  basic  purpose  and  philosophy  of  the 
act  which  is  to  inform  the  public  as  fully  as  possible  of  the  conduct 
of  its  Government  in  order  to  protect  the  integrity  and  effective- 
ness of  the  Government  itself,  but,  as  is  necessitated  by  the  act 
itself,  the  public's  interest  in  disclosure  often  must  yield  to  the  pub- 
lic's greater  interest  in  preserving  the  effective  operation  of  Gov- 
ernment and  other  legitimate  interests  such  as  the  confidentiality 
of  trade  secrets  and  private,  personal  information. 

As  important  as  the  goal  of  openness  may  be,  the  countervailing 
interest  in  protecting  such  information  from  disclosure  often  can 
be  more  important.  Governmental  functions  would  be  impaired,  for 
example,  if  the  tax  records  or  census  responses  of  individuals  were 
made  public  merely  for  the  asking,  if  businesses  could  readily 
obtain  the  trade  secrets  of  competitors,  or  if  the  Government  were 
required  to  disclose  the  identities  of  its  confidential  informants. 

The  FOIA,  then,  reflects  a  balance  between  two  sets  of  public 
and  Government  goals.  It  is  not  a  matter  of  a  struggle  between 
good  and  evil,  but  rather  a  balancing  of  two  equally  important  ob- 
jectives. Amendments  to  the  act,  therefore,  cannot  reasonably  be 
evaluated  by  the  simplistic  measure  of  whether  they  provide  for 
more  or  less  disclosure.  The  proper  standard  is  whether  the  pro- 
posed amendments  will  bring  about  a  better  balance  between  the 
several  purposes  of  the  act.  A  pertinent  inquiry  is  whether  or  not 
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an  existing  exemption  functions  the  way  Congress  intended  to  pro- 
tect against  the  designated  harm. 

The  Government  has  had  almost  10  years  of  experience  since  the 
substantial  broadening  of  the  FOIA  in  1974.  Based  on  that  experi- 
ence, we  submit  that  certain  significant  aspects  of  the  act  are  not 
functioning  as  Congress  intended  and  instead  disserve  the  public 
interest. 

Businesses,  for  example,  are  by  far  the  largest  single  category  of 
users;  some  58  percent  of  the  total,  according  to  one  GAO  study. 
Often  they  are  not  seeking  to  contribute  to  public  debate  over  Gov- 
ernment policies,  but  rather  to  further  their  own  commercial  inter- 
ests such  as  by  seeking  information  given  to  the  Government  by 
their  competitors  or  perhaps  attempting  to  learn  the  scope  of  a 
Government  investigation  against  them. 

Criminals,  also,  are  a  significant  category  of  users.  At  the  Drug 
Enforcement  Administration  58  percent  of  all  FOIA  requests  come 
from  those  already  in  prison,  and  another  21  percent  come  from 
suspected  drug  traffickers. 

Other  frequent  users  of  the  act  are  employers,  credit  card  bu- 
reaus, and  mail  order  solicitors  who  have  sought  and  obtained  in- 
formation possessed  by  the  Government  on  individuals.  These  and 
other  serious  concerns  led  to  numerous  proposals  to  amend  the 
FOIA. 

In  1980,  then  Attorney  General  Benjamin  Civiletti  approved  a 
series  of  proposed  amendments  recommending  very  substantial 
changes  to  the  act.  When  this  administration  assumed  office,  the 
Department  of  Justice  conducted  an  independent  review  of  the 
problems.  As  a  result  of  this  review,  we  concluded  that  FOIA  has 
created  serious  problems,  but  we  also  found  that  even  though  these 
are  serious  problems,  they  tend  to  be  narrow  enough  to  be  reme- 
died without  a  wholesale  revision  of  the  FOIA.  Sponsors  of  FOIA 
reform  drafted  a  compromise  bill  in  May  1982  that  incorporated 
many  of  our  specific  proposals.  We  at  the  Department  found  that 
the  bill  redressed  most,  although  not  all,  of  the  serious  problems 
we  had.  Representative  of  various  groups  that  had  opposed  any 
amendments  to  the  act  conceded  that  the  bill  was  a  responsible 
and  an  evenhanded  approach  to  reform  of  the  FOIA. 

For  example,  the  Washington  Post  editorially  commended  the 
compromise  bill,  stating  that  it  "preserves  the  right  of  the  Ameri- 
can people  to  know  what  the  Government  is  doing."  The  Baltimore 
Sun  editorialized  that  the  compromise  bill  "leaves  the  law's  basic 
guarantees  of  openness  intact." 

We  continue  our  strong  support  of  this  compromise  legislation.  It 
represents  a  successful  balancing  between  the  Government's  need 
to  maintain  confidentiality  of  important  law  enforcement  informa- 
tion and  the  public's  right  to  know  about  the  operations  of  the  Gov- 
ernment. 

It  also  contains  many  needed  procedural  reforms. 

One  of  our  principal  concerns  is  in  the  area  of  law  enforcement. 
The  Department  has  prepared  a  list  of  over  200  documented  cases 
where  the  FOIA's  disclosure  requirements  adversely  impacted  law 
enforcement  activity.  These  examples  include  the  use  of  FOIA  by 
criminals,  terrorist  groups,  and  hostile  foreign  intelligence  agen- 
cies. We  are  most  concerned  about  these  adverse  impacts. 
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The  problems  the  FOIA  creates  for  law  enforcement  agencies  are 
especially  acute  when  organized  crime  uses  the  act  to  discover 
what  Government  knows  about  its  members  and  its  activities.  S. 
774  will  provide  for  the  Attorney  General  to  designate  specifically 
those  investigations  in  organized  crime  in  which  access  to  law  en- 
forcement records  should  be  denied  in  order  to  prevent  a  critical 
breach  in  confidentiality. 

Another  area  of  concern  is  confidentiality  of  trade  secrets  and 
business  records  submitted  to  the  Government  by  many  businesses. 
There  is  currently  no  requirement  in  the  act  that  the  Government 
notify  companies  when  it  intends  to  release  information  to  the 
public,  and  this  is  a  serious  shortcoming  as  many  companies  have 
discovered. 

Many  of  these  procedural  improvements  can  be  accomplished 
only  by  legislation,  for  example,  the  provisions  for  judicial  review 
of  agency  action.  Even  if  notice  procedures  could  be  put  into  place 
by  administrative  action,  the  strict  time  limits  of  the  act  make  no 
express  allowance  for  the  time  that  would  be  needed  for  a  consulta- 
tion process. 

With  respect  to  personal  privacy,  one  can  point  to  many  laws 
that  Congress  has  enacted  that  exemplify  the  importance  to  all  of 
us  in  the  interest  of  personal  privacy.  But  the  FOIA  is  anomalous 
because  it  often  permits  a  complete  stranger  to  obtain  access  to 
Government  files  containing  personal  information.  Often  a  request- 
er's purpose  is  chiefly  commercial — credit  bureaus,  employment 
agencies,  and  life  insurance  companies  most  often  use  the  FOIA. 
Any  system  providing  for  public  disclosure  of  Government  records 
must  necessarily  provide  that  the  information  Government  com- 
piles should  be  protected  from  those  who  would  use  it  to  invade 
personal  privacy. 

Another  improvement  in  S.  774  relates  to  fees.  Contrary  to  Con- 
gress' estimate  that  implementation  of  the  1974  amendments 
would  cost  no  more  than  $40  to  $100,000  annually,  we  estimated 
that  the  direct  cost  by  all  agencies  was  at  $57  million  in  1980.  Fre- 
quently, the  cost  to  the  Government  of  search  and  review  bears 
little  correlation  to  the  public  interest  in  disclosure,  and  only  3  or  4 
percent  of  this  cost  is  currently  recovered  from  requesters. 

I  emphasize  that  the  bill  would  retain  the  public  interest  provi- 
sion of  the  current  laW  that  requires  an  agency  to  waive  or  reduce 
search  and  duplication  fees  when  there  would  be  a  primary  benefit 
to  the  general  public.  The  bill  would  also  provide  an  automatic 
waiver  of  all  additional  fees  for  journalists,  scholars,  and  public  in- 
terest groups. 

S.  774  also  would  improve  the  FOIA's  unrealistic  time  limits 
which  have  caused  serious  problems  for  requesters  and  the  Govern- 
ment alike.  The  10-day  time  limit  imposed  on  agencies  to  respond 
to  and  process  requests  often  forces  agencies  to  respond  premature- 
ly or  hurriedly.  Moreover,  the  first  in,  first  out  system  established 
by  the  act  and  the  case  law  provides  that  even  persons  making  rel- 
atively simple  requests  find  themselves  waiting  at  the  end  of  the 
agency's  earlier  backlog,  and  this  may  result  in  a  delayed  response 
as  the  agency  tries  to  process  the  earlier  requests. 

I  would  also  like  to  note  a  provision  that  has  received  little  at- 
tention.  Several   witnesses   complained   of  delays  experienced  by 
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journalists  in  obtaining  information.  Often  these  delays  are  simply 
the  inevitable  result  of  large  backlogs  of  pending  requests  com- 
bined with  the  first  come  first  served  requirement. 

Journalists  may  make  up  only  a  very  small  proportion  at  many 
agencies,  but  they  are  inevitably  affected  by  the  backlogs  of  other 
requests.  To  ease  this  problem,  S.  774  would  provide  for  accelerated 
consideration  of  requests  from  the  news  media  and  others  who  can 
demonstrate  a  need  for  expedited  access. 

A  summary  of  the  changes  would  be  incomplete  without  looking 
at  what  S.  774  does  not  do.  Except  for  carefully  limited  areas,  the 
bill  would  not  affect  the  basic  structure  of  the  1974  amendments, 
and  it  would  have  virtually  no  impact  on  any  news  story  that  has 
ever  been  written  based  on  information  obtained  through  the  act. 

It  is  intended  to  respond  to  abuses  of  the  act  without  adversely 
affecting  the  intended  purpose  of  the  act,  to  inform  the  American 
people  of  the  operation  of  their  Government. 

This  bill  has  been  the  subject  of  a  long  and  careful  series  of  com- 
promises in  the  Senate  among  various  interested  participants.  In 
this  process  of  compromise,  the  bill  focuses  on  certain  specific  prob- 
lem areas,  and  leaves  others  untouched.  As  in  any  compromise,  the 
final  product  does  not  perfectly  suit  the  initial  objectives  of  the  var- 
ious groups,  and  indeed  it  doesn't  include  some  of  the  provisions 
that  we  originally  sought  in  the  proposed  amendments.  Even  so,  we 
believe  that  it  is  a  very  significant  step  forward,  and  that  it  does 
represent  the  first  time  that  Congress  has  taken  a  careful  look  at 
the  changes  to  avoid  unintended  abuses  and  weaknesses  from  the 
act  resulting  from  overly  broad  disclosure  in  certain  circumstances. 
S.  774  would  have  only  the  most  limited  impact  on  the  ability  of 
the  press  or  other  groups  to  obtain  information  bearing  on  the 
public  interest  in  the  Government,  and  indeed  the  amended  time 
limit  provision  would  promote  prompter  response  for  those  re- 
quests that  do  implicate  the  public  interest. 

Because  the  bill  is  responsible  and  carefully  crafted  to  limit  the 
shortcomings  and  abuses  of  the  present  provisions  of  the  act,  while 
at  the  same  time  completely  preserving  the  central  purposes  of  the 
act,  the  Department  of  Justice  strongly  recommends  enactment.  A 
strong  case  has  already  been  made  for  this  bill  by  the  Department 
of  Justice  and  others  interested  in  the  operation  of  the  FOIA.  We 
urge  that  this  committee  give  recognition  to  the  voluminous  evi- 
dence developed  over  the  last  3  years,  and  that  action  be  taken 
during  the  present  Congress. 

Thank  you. 

[The  prepared  statement  of  Ms.  Dinkins  follows:] 
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STATEMENT 

OF 

CAROL  E.  DINKINS 
DEPUTY  ATTORNEY  GENERAL 

Mr.  Chairman  and  Members  of  the  Subcommittee: 

I  am  pleased  to  appear  before  you  today  to  testify  in 
support  of  S.  774,  a  bill  to  amend  the  Freedom  of  Information 
Act.  This  bill  sets  forth  a  number  of  crucial  and  needed  reforms 
in  the  provisions  of  that  Act,  while  preserving  entirely  the 
salutary  objectives  of  the  FOIA  in  maintaining  an  informed 
citizenry.   After  careful  consideration  and  refinement,  this  bill 
was  unanimously  approved  by  the  Senate  on  February  27  of  this 
year. 

Former  Assistant  Attorney  General  Jonathan  Rose  appeared 
before  this  Subcommittee  in  July  of  1981  to  discuss  proposed 
amendments  to  the  FOIA  then  under  consideration  by  the  Adminis- 
tration.  He  told  you  then  —  and  I  emphasize  today  —  that  this 
Administration  is  firmly  committed  to  the  faithful  implementation 
of  the  Freedom  of  Information  Act  by  all  federal  agencies.  We 
strongly  support  the  basic  purpose  and  philosophy  of  the  Act:   to 
inform  the  public  as  fully  as  possible  of  the  conduct  of  its 
government  in  order  to  protect  the  integrity  and  effectiveness  of 
the  government  itself.  We  are  fully  committed  to  carrying  out 
the  objectives  and  spirit  of  the  Act. 

We  continue  to  strongly  support  this  bill  and  we  believe 
that  it  represents  a  successful  compromise  between  the  govern- 
ment's need  to  maintain  the  confidentiality  of  important  law 
enforcement  information  and  the  public's  right  to  know  about  the 
operations  of  its  government.   S.  774  also  contains  many  needed 
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procedural  reforms  of  the  FOIA,  including  measures  that  would 
permit  businesses  that  submit  confidential  information  to  the 
government  to  receive  notice  of  its  impending  disclosure,  allow 
the  government  to  recoup  a  greater  portion  of  the  costs  of 
processing  many  FOIA  requests,  and  create  more  realistic  time 
limits  for  the  government  to  respond  to  FOIA  requests. 

I.   Efforts  by  the  Department  of  Justice  to  Implement  the  FOIA 
Previous  witnesses  before  the  Subcommittee  have  raised 
certain  concerns  over  the  administration  of  the  Act,  suggesting 
that  any  revision  to  the  FOIA  is  too  controversial  to  consider  at 
this  time.   They  have  pointed  to  a  few  anecdotes  of  delays  in 
receiving  responses  or  instances  of  perceived  resistance  by  some 
government  personnel,  and  they  have  then  suggested  that  no 
amendment  to  the  Act  be  made. 

Who  could  doubt  that  some  instances  can  be  found  where 
persons  have  encountered  unnecessary  difficulties  in  obtaining 
information  under  the  Act?   The  administrative  mechanisms  of  the 
various  agencies  of  the  government  to  implement  the  FOIA  may  not 
be  perfect,  but  I  submit  that  the  few  anecdotes  that  have  been 
shared  with  the  Subcommittee  simply  do  not  tell  the  full  story. 

For  our  part,  the  Department  of  Justice  is  engaged  in  a 
multifaceted  effort  to  improve  both  the  propriety  and  the 
accuracy  of  agency  actions  under  the  Act,  pursuant  to  our 
statutory  mandate  to  encourage  agencies  to  comply  with  the  FOIA 
(see  5  U.S.C.  §  552(d)).   Expert  Department  employees  conduct  a 
comprehensive  series  of  seminars  and  course  instructions  to  train 
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the  personnel  of  other  agencies  on  their  proper  responsibilities 
under  the  Act.   We  also  publish  an  informative  quarterly 
newsletter,  FOIA  Update,  which  is  given  wide  circulation  within 
the  Executive  Branch  and  sets  forth  the  Department's  guidance  on 
a  wide  variety  of  issues,  plus  an  inclusive  FOIA  Case  List  of 
judicial  decisions  and  an  analytical  "Short  Guide  to  the  FOIA" 
describing  the  Act's  substantive  and  procedural  aspects.   Our 
Office  of  Information  and  Privacy  also  responds  to  more  than  one 
thousand  calls  per  year  from  agency  personnel  requesting  advice 
on  specific  FOIA  issues.   We  believe  that  these  efforts 
contribute  considerably  to  improving  the  administration  of  the 
FOIA  by  the  various  agencies. 

Within  the  Department,  the  Office  of  Information  and  Privacy 
reviews  all  appeals  of  denials  by  any  component  of  the  Department 
of  Justice.   That  Office  is  responsible  for  monitoring  both  the 
substantive  decisions  of  the  Department's  various  bureaus  and 
divisions,  and  the  timeliness  of  their  responses. 

Of  course ,  the  Department  has  no  direct  binding  authority 
over  the  actions  of  the  other  Executive  agencies,  and  those 
agencies  must  be  free  to  exercise  the  judgment  and  expertise  in 
their  own  fields  of  responsibility.   But  we  do  have  authority  to 
review  the  proposed  litigation  positions  of  all  Executive 
agencies,  where  the  Department  of  Justice  represents  th^m  in 
court.   Thus,  although  a  relatively  rare  occurrence,  the 
Department  on  occasion  has  declined  to  defend  an  agency's  actions 
and  has  instead  required  settlement  of  a  case. 
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II .   Observations  on  FOIA  Reform 
The  Department  of  Justice  therefore  welcomes  these  hearings 
and  the  opportunity  to  present  for  the  benefit  of  the  Subcom- 
mittee some  of  the  facts  about  the  administration  of  the  FOIA. 
The  agencies  of  the  government,  and  the  Department  of  Justice  in 
particular,  are  in  an  excellent  position  to  evaluate  the  effects 
of  that  Act.   Persons  who  request  information  understandably  can 
see  only  the  delay  in  receiving  a  response,  or  the  fact  that  some 
of  the  information  they  requested  was  withheld.   Only  those  who 
take  into  consideration  the  perspective  of  the  agency  as  well  can 
fully  understand  why  certain  information  is  properly  and 
necessarily  withheld. 

In  considering  the  purposes  of  the  FOIA,  it  is  essential  to 
keep  in  mind  that  the  Act  is  not,  and  never  could  be,  a  statute 
with  the  single-minded  purpose  of  disclosing  government  informa- 
tion.  We  all  would  agree,  I  am  sure,  that  many  kinds  of 
information  that  the  government  has  in  its  possession  must  be 
kept  confidential,  in  order  to  protect  important  public 
interests.   For  example,  agencies  often  must  withhold  information 
to  protect  the  privacy  of  innocent  third  parties,  to  maintain  the 
confidentiality  of  trade  secrets,  to  avoid  the  disclosure  of 
information  affecting  the  security  of  the  nation,  or  to  prevent 
interference  with  pending  civil,  criminal,  or  administrative 
investigations,  and  protect  the  identities  of  confidential 
sources  involved  in  any  type  of  these  investigations. 

As  important  as  the  goal  of  openness  may  be,  the  counter- 
vailing interest  in  protecting  such  information  from  disclosure 
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often  can  be  even  more  important.   Government  functions  would  be 
impaired,  for  example,  if  the  tax  records  or  census  responses  of 
individuals  were  made  public  merely  for  the  asking,  if  businesses 
could  readily  obtain  the  trade  secrets  of  their  competitors,  or 
if  the  government  were  required  to  disclose  the  identities  of  its 
confidential  informants. 

The  FOIA,  then,  reflects  a  balance  between  two  sets  of 
public  and  governmental  goals.   It  is  not  a  matter  of  a  struggle 
of  good  against  evil,  but  a  balancing  of  two  good  objectives. 
Amendments  to  the  Act,  therefore,  cannot  reasonably  be  evaluated 
by  the  simplistic  measure  of  whether  they  provide  for  more  or 
less  disclosure.   The  proper  standard  is  whether  the  proposed 
amendments  will  bring  about  a  better  balance  between  the  several 
purposes  of  the  Act.   And  in  that  analysis,  it  is  not  a  suffi- 
cient answer  to  a  problem  to  say,  "There  already  is  an  exemption 
that  covers  that."   The  pertinent  inquiry  is  whether  or  not  that 
existing  exemption  is  in  point  of  fact  functioning  the  way 
Congress  intended,  to  protect  against  the  designated  harm.   In 
many  respects,  we  submit  that  such  a  careful  evaluation  of  the 
FOIA  indicates  that  certain  aspects  of  the  Act  indeed  are  not 
functioning  as  Congress  intended  and  instead  disserve  the  public 
interest. 

III.   Discussion  of  Specific  FOIA  Reforms 
Having  discussed  briefly  the  Department's  general  experience 
under  the  FOIA,  and  our  efforts  to  encourage  compliance  by  the 
Department  and  by  other  agencies,  let  me  turn  now  to  a  discussion 
of  the  specific  legislative  proposals  that  the  Senate  has 
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unanimously  approved.   We  candidly  admit  that  these  provisions 
would  not  solve  all  of  the  Department's  concerns,  particularly  in 
the  law  enforcement  area  where  the  ingenuity  of  many  criminals 
threatens  the  Department's  ability  to  protect  its  essential 
investigatory  information.  We  do  believe,  however,  that  these 
revisions  would  make  an  enormous  improvement  in  those  cases,  such 
as  organized  crime,  where  the  Department  is  most  concerned  about 
the  adverse  and  unintended  effects  of  the  FOIA. 

There  is  a  long  history  of  proposals  to  amend  the  FOIA.   In 
the  years  following  the  substantial  broadening  of  the  Act  in 
1974,  the  Department  of  Justice  and  the  government  as  a  whole 
began  to  experience  serious  problems  with  some  of  the  require- 
ments and  language  of  the  FOIA.   A  study  begun  in  1979,  following 
testimony  before  Congress,  led  former  Attorney  General  Civiletti 
to  prepare  a  comprehensive  package  of  proposed  eunendments  to  the 
FOIA,  recommending  very  substantial  changes  in  the  Act.   I  think 
it  is  important  to  remember  that  the  Civiletti  proposals  were  not 
so  very  different  from  the  provisions  of  S.  774;  indeed,  in  many 
respects  they  were  more  far-reaching. 

When  this  Administration  assumed  office,  the  Department  of 
Justice  commenced  an  independent  review  of  the  problems  that  the 
FOIA  has  raised.   As  a  result  of  that  review,  we  concluded  that 
the  FOIA  has  indeed  created  serious  problems  for  the  federal 
government;  however,  we  also  found  that  —  as  serious  as  these 
problems  were  —  they  also  tend  to  be  narrow  enough  to  be 
remedied  without  a  wholesale  revision  of  the  FOIA.   Accordingly, 
in  October  1981,  the  Department  testified  before  the  Senate 
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Subcommittee  on  the  Constitution  to  present  the  Administration's 
proposed  amendments  to  the  FOIA.   That  proposal  was  introduced  in 
the  97th  Congress  as  S.  1751  and  H.R.  4505. 

The  Senate's  Subcommittee  on  the  Constitution  gave  extensive 
consideration  to  the  issues  relating  to  amendments  to  the  FOIA, 
holding  numerous  days  of  hearings  on  all  aspects  of  the 
proposals,  hearings  which  fully  considered  all  viewpoints. 

As  a  result  of  this  extensive  consideration,  many  of  the 
Administration's  proposals  were  soon  incorporated  into  existing 
FOIA  reform  legislation,  S.  1730.   Commendably,  Senator  Hatch  and 
his  colleagues,  particularly  Senator  DeConcini  and  Senator  Leahy, 
carefully  engrafted  our  proposals  onto  the  provisions  of  S.  1730, 
producing  a  compromise  set  of  proposed  amendments  to  the  FOIA 
that  were  drawn  as  narrowly  as  possible.   The  central  purpose  of 
our  common  efforts  was  ensure  that  the  changes  made  to  correct 
the  deficiencies  of  the  FOIA  should  not  inadvertently  infringe 
upon  the  overriding  purposes  of  the  Act. 

The  final  version  of  S.  1730  was  an  excellent  example  of 
carefully  drafted  remedial  legislation.   We  at  the  Department  of 
Justice  found  that  the  bill  redressed  most,  although  not  all,  of 
the  serious  problems  we  had  encountered  with  the  FOIA.   For 
example,  Director  Webster  of  the  FBI  described  the  compromise  as 
"an  8  on  a  scale  of  10."   Similarly,  the  various  interest  groups 
that  initially  had  opposed  any  cunendments  to  the  Act  acknowledged 
the  compromise  bill  as  a  responsible  and  even-handed  approach  to 
reform  of  the  FOIA. 
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The  present  bill,  S.  774,  is  almost  identical  to  S.  1730 
from  the  last  Congress.   Three  changes  in  the  text  of  the  bill 
were  made  by  the  Senate  Judiciary  Committee:   first,  a  somewhat 
technical  amendment  changing  the  language  of  Exemption  7 (C)  from 
"would"  to  "could  reasonably  be  expected  to"  result  in  an 
unwarranted  invasion  of  personal  privacy;  second,  a  provision 
preventing  an  agency  from  retaining  any  of  the  FOIA  fees  they 
collect  if  it  is  found  not  to  be  in  "substantial  compliance"  with 
the  time  limit  provisions  of  the  Act;  and  third,  a  provision 
requiring  agencies  to  list  in  the  Federal  Register  the 
Exemption  3  statutes  upon  which  they  intend  to  rely.   With  these 
few  changes,  the  bill  again  was  approved  unanimously  by  the 
Senate  Committee  on  the  Judiciary.   On  February  27,  1984,  the 
full  Senate  approved  the  measure  by  voice  vote,  with  only  two 
other  changes:   striking  the  term  "royalty"  from  section  2  of  the 
bill,  and  deleting  the  proposed  technological  data  exemption  in 
light  of  the  special  protection  for  such  data  provided  by 
Congress  in  the  Defense  Department's  1983  authorization  bilj., 
codified  at  10  U.S.C.  §  140c. 

Before  turning  to  a  summary  of  the  specifics  of  this  bill,  I 
note  that  the  Senate  Judiciary  Committee  has  amassed  a  consider- 
able amount  of  testimony  and  other  evidence  during  the  course  of 
considering  this  bill,  comprising  two  volumes  of  hearings  during 
the  97th  Congress,  and  one  volume  of  hearings  in  this  Congress. 
Those  hearings  already  have  developed  a  substantial  amount  of  the 
evidence  in  support  of  the  reforms  in  S.  774. 
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Law  enforcement.   The  FOIA  has  become  a  major  problem  to  the 
government's  law  enforcement  agencies.   The  FBI  has  found  that 
15%  of  the  FOIA  requests  it  receives  are  from  criminals 
incarcerated  in  prison.   In  the  case  of  the  Drug  Enforcement 
Administration,  this  number  is  even  higher:   58%  of  the  FOIA 
requests  the  DEA  receives  are  from  prisoners  and  another  21%  from 
known  drug  traffickers.   The  frequency  with  which  criminals  use 
the  FOIA  is  itself  an  indicator  of  its  usefulness  to  them. 

However,  there  also  is  direct  evidence  that  the  FOIA  has 
been  directly  harmful  to  law  enforcement  efforts.   In  the  course 
of  the  hearings  held  last  Congress  on  S.  1730,  the  Department 
provided  to  the  Senate  Judiciary  Committee  a  list  of  over  200 
documented  cases  where  the  FOIA  had  a  harmful  impact  on  law 
enforcement  activities.   These  are  not  isolated  anecdotes,  but 
rather  are  a  stark  reflection  of  the  adverse  effects  of  the  Act 
in  the  specific  area  of  criminal  law  enforcement.   Moreover,  in 
an  executive  session  of  the  Senate  Subcommittee,  Director  Webster 
of  the  FBI  provided  additional  examples  of  the  use  of  the  FOIA  by 
criminals,,  terrorist  groups,  and  hostile  foreign  intelligence 
agencies.   That  information  is  available  to  this  Subcommittee. 
In  February  1982,  the  DEA  released  a  study  it  had  conducted  that 
found  that  14%  of  the  DEA's  investigations  were  aborted, 
narrowed,  compromised,  or  significantly  complicated  by  the  FOIA. 

The  problems  the  FOIA  creates  for  law  enforcement  agencies 
are  especially  acute  when  organized  crime  uses  the  Act  to 
discover  what  the  government  knows  about  its  activities  and 
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members.   Organized  criminal  groups  engage  in  a  wide  range  of 
illegal  activities  and  often  have  a  long  institutional  memory. 
As  a  consequence,  otherwise  innocuous  information  that  the 
government  discloses  under  the  FOIA  to  a  member  of  an  organized 
crime  family  or  a  drug  trafficking  conspiracy  often  can  be  pieced 
together  with  information  already  known  to  the  requester  to  form 
a  "mosaic"  that  reveals  the  identities  of  the  government's 
confidential  informants  or  the  scope  of  the  government's 
investigation . 

S.  774  has  several  types  of  provisions  that  address  the 
concerns  regarding  law  enforcement  information.   The  provisions 
of  Exemption  7  would  be  modified  slightly  —  not  revised 
wholesale  as  some  observers  have  asserted.   The  introductory 
language  of  the  provision  would  be  revised  to  include  law 
enforcement  information  other  than  that  developed  in  the  course 
of  a  specific  investigation  —  for  example,  manuals  of  procedure 
or  statements  of  prosecutorial  priorities.   Several  of  the 
specific  standards  of  harm  in  Exemption  7  would  be  revised  to 
cover  information  that  "could  reasonably  be  expected  to"  cause 
the  specific  harm  —  e.g. ,  identify  confidential  informants  — 
rather  than  the  present  standard  that  disclosure  would  cause  that 
harm.   The  government  of  course  would  continue  to  bear  the  burden 
of  proof  in  all  cases,  but  this  restatement  of  the  necessary 
showing  would  give  more  appropriate  recognition  to  the 
uncertainties  that  all  too  often  prevail  in  the  course  of 
criminal  investigations.   Requiring  certainty  that  disclosure 
would  identify  a  confidential  informant  is  too  high  a  standard; 
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it  should  be  sufficient  that  a  reasonable  person  reasonably  would 
expect  that  result. 

The  Department  of  Justice  believes  that  the  bill  will  go  a 
long  way  towards  closing  this  very  critical  gap  in  the  govern- 
ment' s  ability  to  maintain  the  confidentiality  of  its  law 
enforcement  files. 

Secret  Service  files.   In  past  testimony  before  Congress, 
the  Secret  Service  has  revealed  that  many  local  police  depart- 
ments no  longer  share  information  with  them  because  they  believe 
that  the  Service  will  not  be  able  to  protect  the  information  from 
mandatory  disclosure  under  the  FOIA.   By  1977,  according  to  its 
testimony,  the  Secret  Service  had  lost  so  much  useful  information 
of  this  type  that  it  recommended  against  visits  by  President 
Carter  to  two  cities  because  of  fears  that  the  Service  could  not 
protect  the  President's  personal  safety.   Moreover,  in  1981  the 
Secret  Service  testified  that  its  informant  information  had 
dropped  by  75%  since  the  passage  of  the  1974  amendments  to  the 
FOIA.   We  endorse  S.  774 's  provisions  granting  broader  protection 
to  the  files  the  Secret  Service  compiles  in  connection  with  its 
protective  functions. 

Commercial  information.   Every  year,  thousands  of  businesses 
submit  to  the  government  many  of  their  most  important  and  confi- 
dential trade  secrets  and  business  records.   However,  there  is  no 
requirement  in  the  FOIA  that  the  government  must  notify  these 
companies  when  it  intends  to  release  this  information  to  the 
public.   The  seriousness  of  this  shortcoming  was  shown  by  the 
first  panel  of  witnesses  before  this  Subcommittee  at  the  hearing 


785 


held  this  past  May,  who  pointed  to  a  number  of  concerns  resulting 
from  a  lack  of  notice  to  submitters  of  sensitive  business  secrets 
prior  to  dissemination,  and  the  resulting  inability  to  oppose  the 
disclosure  either  before  the  agency  or  in  court.   Moreover, 
providing  submitters  an  opportunity  to  object  to  disclosure 
should  lead  to  improved  administrative  decisionmaking  based  upon 
all  the  relevant  information. 

Many  of  these  procedural  improvements  can  be  accomplished 
only  by  legislation  —  for  example,  the  provisions  for  judicial 
review  of  agency  action.   Even  for  those  procedures  that  could  be 
put  in  place  by  administrative  action,  the  strict  time  limits  of 
the  Act  presently  make  no  express  allowance  for  the  time  needed 
for  the  consultation  process. 

For  these  reasons,  we  support  the  bill's  provisions 
requiring  government  agencies  to  notify  businesses  in  advance 
whenever  the  agency  intends  to  publicly  release  trade  secrets  or 
sensitive  commercial  information  under  the  FOIA.   S.  774  is  a 
means  to  further  the  goal  of  the  Act  to  conduct  the  government's 
business  in  the  open.   It  would  not  create  any  new  exemption  for 
confidential  business  information.   It  would  simply  provide  — 
just  as  the  Administrative  Procedure  Act  does  in  so  many  other 
areas  —  that  the  government  will  give  private  parties  notice  and 
an  opportunity  to  object  before  it  takes  action  affecting  their 
interests. 

Manuals  and  examination  materials.   As  is  explained  more 
fully  in  the  accompanying  Detailed  Analysis  of  S.  774,  the  FOIA 
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often  compels  the  government  to  release  the  internal  manuals  and 
instructions  that  government  agencies  give  to  their  investiga- 
tors, auditors,  and  negotiators.   Frequently,  these  materials  set 
forth  the  government's  confidential  investigatory  techniques  and 
guidelines. 

Public  disclosure  of  these  manuals  significantly  hampers  the 
government's  ability  to  enforce  the  law,  detect  fraud,  or  acquire 
goods  and  services  at  competitive  prices,  since  subjects  of 
investigations  or  government  suppliers  may  learn  in  advance  what 
the  government  intends  to  do.   Because  of  the  crucial  role  that 
manuals  and  guidelines  play  in  the  government's  law  enforcement 
and  acquisition  programs,  we  strongly  believe  that  they  deserve 
more  complete  protection. 

Personal  privacy.   In  the  normal  course  of  government 
operations,  numerous  government  agencies  collect  and  maintain 
many  types  of  personal  information  about  individuals  —  whether 
for  purposes  of  social  insurance  benefits,  loan  guarantees, 
taxation,  law  enforcement,  federal  employment.  Veterans 
Administration  medical  care,  or  many  other  reasons.   One  can 
point  to  many  laws  Congress  has  enacted  —  notably  the  Privacy 
Act  of  1974  —  that  exemplify  the  importance  all  of  us  attach  to 
the  interest  in  protecting  personal  privacy. 

But  the  FOIA  is  anomalous,  because  it  often  permits  a 
complete  stranger  to  obtain  access  to  government  files  that 
contain  personal  information  about  us.   Often  a  requester's 
purpose  is  chiefly  commercial  —  credit  bureaus,  employment 
agencies,  and  life  insurance  companies  rank  among  the  most  common 
users  of  the  FOIA  for  this  purpose  —  but  disclosure  of  personal 
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information  about  us  is  an  invasion  of  privacy  nonetheless.   Any 
system  providing  for  the  public  disclosure  of  government  records 
must  necessarily  provide  that  information  the  government  compiles 
about  its  citizens  should  be  protected  from  those  who  would  use 
it  to  invade  our  personal  privacy. 

S.  774  would  amend  the  Act  to  make  clear  that  Exemption  6 
applies  to  all  records  relating  to  individuals,  including  lists 
that  could  be  used  for  solicitation  purposes.   It  would  also 
amend  Exemptions  6  and  7 (A)  to  authorize  withholding  of  personal 
information  that  "could  reasonably  be  expected  to  result"  in  the 
specified  harm  to  personal  privacy  interests.   Although  S.  774 's 
amendments  to  the  Act's  privacy  exemptions  perhaps  could  go 
further  —  for  example,  by  changing  the  Exemption  6  standard  to 
an  "unwarranted"  invasion  of  personal  privacy  —  we  strongly 
support  this  effort  to  give  Americans  greater  protection  of  their 
personal  privacy. 

Fees.   One  of  the  unexpected  developments  from  the  1974 
amendments  to  the  FOIA  has  been  the  great  volume  of  requests  and 
the  expense  of  processing  those  requests.   Congress  estimated 
that  implementation  of  the  1974  amendments  would  cost  no  more 
than  $40,000  to  $100,000  annually.   The  direct  cost  of  compliance 
with  the  Act  by  all  agencies  rose,  however,  to  at  least  $61 
million  by  1981,  according  to  the  General  Accounting  Office,  and 
it  certainly  is  much  higher  today.   Frequently,  the  cost  to  the 
government  of  search  and  review  bears  little  correlation  to  the 
public  interest  in  disclosure,  yet  only  three  or  four  percent  of 
this  cost  is  typically  recovered  from  requesters.   We  strongly 
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support  the  goal  of  this  bill  to  end  public  financing  of  requests 
that  do  not  benefit  the  general  public  and  to  encourage  all 
requesters  to  make  reasonable  efforts  to  narrow  excessively  broad 
requests. 

We  also  endorse  the  bill's  provision  permitting  an  agency  to 
charge  a  fair  value  fee  for  records  containing  commercially  valu- 
able technological  information  that  was  generated  or  procured  by 
the  government  at  substantial  cost  to  the  public,  when  the 
requester  is  likely  to  use  the  information  for  a  commercial  pur- 
pose and  deprive  the  government  of  this  commercial  value.   We 
believe  that  the  government  should  not  subsidize  the  development 
of  commercially  valuable  information  for  the  financial  benefit  of 
private  commercial  enterprises.   We  would  also  note  that,  in  many 
cases,  requests  for  such  information  deprive  not  only  the  govern- 
ment, but  also  the  private  firm  that  supplied  the  information  to 
the  government,  of  the  information's  commercial  value.   As  noted 
earlier,  the  Senate  has  deleted  the  term  "royalty,"  which  caused 
concern  among  some  groups  as  to  its  meaning. 

Finally,  I  emphasize  that  the  bill  would  retain  the 
provision  in  the  current  law  that  requires  an  agency  to  waive  or 
reduce  existing  search  and  duplication  fees  whenever  a  requested 
disclosure  would  primarily  benefit  the  general  public.   Such 
waivers  are  intended  to  ensure  that  persons  such  as  representa- 
tives of  the  media,  public  interest  groups,  and  scholars  have 
relatively  inexpensive  access  to  government  records  where 
disclosure  of  information  to  them  would  in  turn  be  of  primary 
benefit  to  the  general  public.   The  bill  also  provides  for  a 
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categorical  waiver  of  all  new  processing  fees  for  researchers, 
journalists,  and  public  interest  groups.   We  believe  that  the 
bill's  fee  provisions  overall  represent  a  fair  compromise  in  this 
sensitive  area. 

Time  limits.   The  FOIA's  unrealistic  time  limits  have  caused 
serious  problems  for  the  government  and  FOIA  requesters  alike. 
The  short  (lO-day)  time  limit  imposed  on  agencies  for  responding 
to  and  processing  requests  often  forces  agencies  to  respond 
prematurely  or  hurriedly.   FOIA  requesters,  too,  are  dissatisfied 
with  the  present  time  limitations,  which  often  mean  that  agencies 
are  not  in  statutory  compliance  and  occasionally  have  caused 
needless  litigation.   Moreover,  under  the  "first-in,  first-out" 
system  established  by  the  FOIA  and  the  case  law,  even  persons 
making  relatively  simple  requests  may  find  themselves  placed  at 
the  end  of  the  agency's  backlog  of  requests  received  earlier. 
This  may  result  in  a  delayed  response  as  the  agency  strives  to 
process  earlier  requests.   Finally,  there  is  currently  no 
specific  authority  for  agencies  to  extend  the  strict  ten-day  time 
limits  in  order  to  notify  submitters  of  confidential  business 
information  that  disclosure  of  their  information  has  been 
requested.   We  endorse  S.  774 's  approach  to  this  problem,  which 
establishes  more  realistic  deadlines  to  guide  agency  conduct. 

I  would  like  to  take  special  notice  of  a  provision  in  S.  774 
that,  for  some  reason,  has  received  little  attention  by  the 
representatives  of  the  press  who  testified  earlier  at  these 
hearings.   Several  of  those  witnesses  complained  of  delays 
experienced  by  journalists  in  obtaining  information  under  the 
Act.   Most  often,  such  delays  are  simply  the  inevitable  result  of 


790 


the  large  backlogs  of  requests  pending  at  particular  agencies, 
combined  with  the  courts'  requirement  to  handle  such  backlogs  in 
a  first-come,  first-served  manner.  Although  journalists 
generally  make  up  a  very  small  proportion  of  requests  at  most 
agencies,  they  are  inevitably  affected  by  the  backlogs  of 
requests  by  others  —  many  of  whom  who  seek  information  for  their 
own  use,  not  for  any  public  interest.   To  ease  this  crowding-out 
problem  to  some  extent,  S.  774  would  provide  for  accelerated 
consideration  of  FOIA  requests  made  by  the  news  media,  and  others 
who  can  demonstrate  a  need  for  expedited  access  to  government 
records.   We  believe  that  this  measure  should  respond  to  the 
concerns  of  the  journalistic  community  without  undermining  the 
time  limit  provisions  of  S.  774  overall. 

Proper  requests.   S.  774  also  contains  three  other  provi- 
sions that  we  think  are  particularly  important.   First,  the  bill 
would  permit  the  Attorney  General  to  issue  regulations  that 
impose  limitations  upon  FOIA  requests  by  imprisoned  felons,  where 
it  is  determined  that  the  limitations  are  needed  in  the  interests 
of  law  enforcement  and  would  not  contravene  the  purposes  of  the 
Act.   Second,  the  bill  would  limit  the  use  of  the  FOIA  as  a 
substitute  for  normal  discovery  rules  by  parties  in  litigation 
with  the  government.   This  would  be  accomplished  by  simply 
extending  the  rather  rigid  time  limits  of  the  Act  with  respect  to 
requests  from  parties  in  litigation  with  the  government  who  could 
just  as  easily  use  document  discovery  procedures  to  obtain  the 
information.   Third,  S.  774  would  limit  the  availability  of  the 
FOIA's  public  access  provisions  to  United  States  citizens  and 


791 


resident  aliens.   We  believe  that  this  change  would  eliminate  a 
number  of  burdensome  requests  now  made  of  the  government  by 
foreign  citizens  and  corporations.   However,  it  would  not  impinge 
in  any  sense  upon  the  FOIA's  central  purpose  of  providing 
♦information  to  United  States  citizens  about  the  operation  of 
their  government. 

In  a  brief  aside,  Mr.  Chairman,  I  would  like  to  address  your 
concern,  expressed  in  a  letter  to  the  Attorney  General  after  your 
hearings  last  year  on  the  Privacy  Act  of  1974,  about  this 
provision  limiting  the  strict  obligations  of  the  FOIA  to  those 
who  are  United  States  citizens  or  lawfully  admitted  resident 
aliens.   Those  hearings  on  the  Privacy  Act  led  you  to  the 
conclusion  that,  because  aliens  do  not  have  enforceable  rights 
under  the  Privacy  Act  (see  5  U.S.C.  §  552a(a)(2)),  they  need  to 
have  continued  access  to  records  under  the  FOIA.   We  must 
respectfully  disagree  —  that  to  cure  a  minor  perceived 
shortcoming  in  one  aspect  of  the  Privacy  Act,  the  FOIA  must  be 
left  with  an  expansive,  open-ended  obligation  to  give  foreigners 
the  same  complete  access  as  citizens  have  to  information  on  the 
United  States  government  and  to  information  held  by  our 
government  on  citizens  and  on  domestic  businesses.   If  access  by 
aliens  to  information  on  themselves  held  by  the  government  is  a 
significant  concern,  then  perhaps  this  Subcommittee  could 
consider  a  specific  amendment  to  resolve  that  concern.   Let  me 
make  clear  that  the  Department  of  Justice  has  not  yet  taken  any 
position  on  such  a  change. 
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That  very  specific  concern  should  not,  however,  defeat  an. 
amendment  to  the  FOIA  intended  to  address  a  far  larger  and  quite 
different  concern.   The  amendment  to  the  FOIA  at  issue  would  not 
preclude  aliens  in  all  cases  from  obtaining  information  from  the 
United  States  government,  but  simply  would  provide  that  the  full 
panoply  of  special  procedural  and  substantive  rights  made 
available  by  the  FOIA  to  American  citizens  —  strict  time  limits, 
narrow  exemptions  to  disclosure,  de  novo  judicial  review, 
attorneys'  fees,  reduced  fees,  administrative  sanctions  for 
failure  to  disclose,  and  (if  S.  774. were  adopted)  reverse  FOIA 
procedures  to  protect  the  confidential  business  information  of 
foreign  corporations  —  need  not  be  extended  to  aliens  as  a 
matter  of  statutory  right  in  every  case. 

List  of  Exemption  3  Statutes.   Finally,  S.  774  includes  a 
provision  added  by  the  Senate  to  require  each  agency  to  publish 
in  the  Federal  Register,  within  270  days  of  enactment  of  the 
subsection,  a  list  of  all  statutes  upon  which  the  agency  proposes 
to  rely  to  withhold  information  under  Exemption  3  of  the  FOIA, 
and  a  description  of  their  scope. 

While  the  Department  of  Justice  does  not  object  to  the 
requirement  that  all  such  exemption  statutes  be  published  in  the 
Federal  Register,  we  would  suggest  that  this  provision  be 
clarified  to  provide  that  an  agency  could  rely  on  any  of  the 
exemption  statutes  published  by  the  Department  of  Justice,  not 
simply  those  exemption  statutes  commonly  relied  upon  and  listed 
by  that  agency.   The  gist  of  Section  16  is  to  provide  a  single 
comprehensive  list  of  exemption  statutes,  not  to  require  each 
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agency  to  prepare  a  highly  duplicative  list  of  all  of  the 
exemption  statutes  that  agencies  governmentwide  may  rely  on. 

I  hope  that  this  summary  of  the  important  changes  S.  774 
would  make  is  useful.   However,  I  think  that  it  also  is  useful  to 
look  at  what  S.  774  would  not  do.   The  bill  would  continue  the 
substantive  or  procedural  standards  governing  the  disclosure  of 
information  that  has  been  classified  in  the  interests  of  national 
defense  or  foreign  policy.   Similarly,  S.  774  would  not  change 
the  scope  or  nature  of  the  protections  that  the  FOIA  currently 
provides  for  trade  secrets  and  confidential  commercial 
information;  as  I  have  stated,  the  bill  would  do  no  more  than 
give  submitters  of  such  information  the  right  to  be  told  of  an 
intended  disclosure  and  an  opportunity  to  object.   Overall,  S. 
774 's  narrowly-drawn  protections  should  assist  greatly  in 
ensuring  that  agencies  can  strike  the  proper  balance  between  the 
public's  right  to  know  and  the  government's  need  to  maintain  the 
confidentiality  of  non-public  information. 

In  this  regard,  I  think  that  it  is  important  to  point  out 
once  again  just  how  well  the  Senate  Committee  has  succeeded  in 
striking  this  balance.   In  a  study  released  in  1982,  long  before 
Senate  passage  of  S.  774,  a  group  categorically  opposing  any 
amendment  of  the  FOIA  listed  over  500  instances  where  requesters 
had  used  the  FOIA  to  obtain  the  disclosure  of  important 
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government  information.  1^/   The  examples  listed  in  the  study 
covered  the  entire  gamut  of  the  information  the  government  keeps , 
from  consumer  product  safety  information  to  national  security 
information  to  tax  information. 

In  his  Senate  testimony  over  one  year  ago,  former  Assistant 
Attorney  General  Rose  explained  that  the  Department  had  compared 
this  study  and  S.  774  to  gauge  just  how  seriously  this  bill  would 
have  affected  these  hundreds  of  disclosures  had  it  been  in  effect 
at  the  time.   That  study  concluded  that,  of  the  more  than  500 
examples  listed  in  the  study,  there  were  only  four  instances 
where  S.  774  might  have  prevented  the  disclosure  of  the  informa- 
tion in  question  --  and  in  each  case  there  were  sound  reasons  why 
the  information  that  was  required  to  be  released  should  have  been 
withheld.  2/ 


1_/        Campaign  for  Political  Rights,  Former  Secrets  (1982  E. 
Hendricks  ed. ) . 

2_/        Former  Secrets,  supra,  pp.  53  (first  and  last  examples)  and 
62  (first  example) ,  and  193  (last  example) .   The  first  two 
examples  both  involved  the  disclosure  of  law  enforcement 
files  on  organized  crime,  although  it  is  unclear  whether  the 
particular  documents  that  were  disclosed  were  less  than  five 
years  old,  as  S.  774  would  require  before  they  could  be 
withheld.   The  first  case  involved  allegations  of  organized 
crime's  involvement  in  the  American  coal  industry,  while  the 
second  pertained  to  the  Department  of  Justice's  investiga- 
tion of  various  Teamster  pension  funds.   Both  of  the  remain- 
ing examples  are  cases  where  internal  government  audit 
manuals  were  disclosed  under  the  FOIA.   The  example  recited 
on  page  62  of  the  study  was  a  request  for  an  internal  HUD 
audit  manual.   The  example  on  page  193  of  the  study  involved 
the  disclosure  of  what  appears  to  have  been  a  multi-voliame 
manual  detailing  auditing  procedures  for  IRS  agents. 

In  addition,  there  were  seven  examples  of  disclosure 
listed  in  the  study  where  a  request  had  been  made  by  foreign 
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Although  the  opponents  of  S.  774  have  had  ample  time  to 
judge  the  results  for  themselves,  no  one  has  disputed  this 
conclusion.   Many  of  the  witnesses  before  this  Subcommittee  have 
simply  given  examples  of  their  use  of  the  FOIA  and  praised  its 
availability,  but  have  not  addressed  the  specifics  of  S.  774. 
Other  witnesses  made  broad,  generalized  assertions  that  the 
provisions  of  S.  774  would  have  unspecified  adverse  results,  but 
they  have  not  made  any  effort  whatsoever  to  provide  concrete 
examples  of  harm. 

Contrary  to  those  unsupported  expressions  of  concern,  we 
believe  that  the  evidence  presented  to  this  Subcommittee  and  to 
the  Senate  Committee  on  the  Judiciary  provides  more  than  an  ample 
basis  to  conclude  that  the  provisions  of  S.  774  would  in  fact 
provide  for  greater  protection  against  unwarranted  disclosures 
while  at  the  same  time  preserving  the  goals  of  public  access 
under  the  FOIA.   5.  774  would  have  virtually  no  impact  upon  the 
truly  important  public  disclosures  under  the  FOIA,  yet  would 
respond  to  many  of  the  more  than  200  documented  examples  where 
the  Act  has  harmed  law  enforcement.   This  bill  is  a  well-written 
and  much  needed  proposal  for  adjusting  the  balance  between 
disclosure  and  confidentiality  that  the  FOIA  is  meant  to  embody. 


citizens  —  in  one  case  by  the  government  of  the  Soviet 
Union  and  another  by  a  suspected  Palestinian  terrorist.   See 
pp.  32,  73,  101,  105,  141,  145  and  177.   Under  S.  774,  all 
seven  requests  could  have  been  denied  because  they  were  not 
made  by  United  States  citizens  or  resident  aliens;  however, 
the  information  would  have  continued  to  be  available  to  any 
United  States  citizen  or  resident  who  made  the  same  request. 
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In  conclusion,  I  would  like  to  thank  you,  Mr.  Chairman,  and 
the  members  of  the  Subcommittee,  for  your  consideration  of  the 
proposed  amendments  to  the  FOIA  which  have  now  been  so  resound- 
ingly approved  by  the  Senate.   I  fully  understand  and  appreciate 
your  abiding  concern  to  preserve  the  letter  and  spirit  of  the 
Freedom  of  Information  Act,  which  this  Subcommittee  has  authored 
and  approved.   I  only  ask  that  you  give  equal  attention  to  the 
demonstrable  harmful  impact  that  the  Act  has  had,  in  ways  I  am 
sure  were  not  intended  by  this  Subcommittee. 

In  our  view,  and  in  the  view  of  the  Senate,  S.  774  will  give 
the  government  very  real  assistance  in  preserving  the  necessary 
confidentiality  of  the  important  government  files  relating  to  law 
enforcement  and  other  subjects,  without  infringing  on  the  Act's 
goals.   We  can  see  no  reason  to  perpetuate  the  unintended  abuses 
of  the  FOIA  that  our  experience  has  uncovered.   This  is  particu- 
larly true  when  legislation  is  available  which  would  signifi- 
cantly limit  those  abuses  without  affecting  whatsoever  the 
continued  vitality  of  the  FOIA  to  serve  the  purposes  for  which  it 
was  enacted:   to  ensure  that  informed  citizens  have  the  means  to 
learn  of  the  operations  of  their  government  and  that  government 
operates  in  an  open  and  responsible  manner. 

We  look  forward  to  working  with  Congress  to  achieve  the 
prompt  passage  of  this  legislation. 
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DETAILED  ANALYSIS  OF  THE  PROVISIONS  OF  S.  774 

Fees  and  Waivers 

Under  existing  law,  agencies  can  collect  only  the  costs  of 
searching  for  and  copying  requested  documents,  which  are  only  a 
fraction  of  the  true  costs  of  responding  to  a  FOIA  request  — 
less  than  4  percent.   The  expense  of  reviewing  documents,  redact- 
ing exempt  material,  and* performing  other  processing  accounts  for 
the  remaining  96%  of  the  total  cost. 

Section  1  would  authorize  agencies  to  recover  from 
requesters  fees  which  more  nearly  reflect  the  true  costs  of 
processing  their  FOIA  requests.   Besides  encouraging  agencies  to 
recover  a  greater  proportion  of  their  costs.  Section  1  would 
encourage  all  requesters  to  make  reasonable  efforts  to  narrow 
unduly  broad  requests. 

The  cost  to  the  government  of  processing  a  request  does  not 
necessarily  bear  any  correlation  to  the  public  interest  in 
disclosure.   The  majority  of  all  FOIA  requests  are  filed  by  or  on 
behalf  of  corporations  for  private,  commercial  reasons.   In  many 
instances,  individuals  have  also  made  excessive  use  of  the  Act, 
at  public  expense,  for  reasons  that  are  purely  personal,  that 
serve  no  public  interest,  and  that  may  in  some  cases  even  be 
contrary  to  the  public  interest.   In  one  case,  a  single  Freedom 
of  Information  Act  request  for  voluminous  CIA  documents  by  a 
renegade  ex-agent,  Philip  Agee,  cost  the  public  nearly  $500,000 
to  process.   See  Agee  v.  CIA,  517  F.  Supp.  1335,  1342  n.5  (D.D.C. 
1981)  . 

Section  1  would  allow  agencies  to  collect  "all  costs  reason- 
ably and  directly  attributable  to  responding  to  the  request, 
which  shall  include  reasonable  standard  charges  for  the  costs  of 
services  by  agency  personnel  in  search,  duplication,  and  other 
processing  of  the  request."   The  bill  includes  several  provisions 
constraining  an  agency's  authority  to  collect  fees.   First,  no 
charge  m&y  be  made  in  connection  with  any  request  that  requires 
no  more  than  two  hours  of  agency  processing  time  and  for  which  no 
more  than  twenty  pages  are  released.   Second,  any  processing 
charges  must  be  reasonable,  standard  charges  and  must  be  limited 
to  services  directly  attributable  to  responding  to  the  request. 
Third,  the  teiin  "processing"  is  defined  to  exclude  services  of 
agency  personnel  in  resolving  issues  of  law  or  policy  of  general 
applicability  in  responding  to  a  request.   Thus,  a  requester 
would  not  be  charged  for  an  agency's  costs  in  establishing  or 
rethinking  a  policy  of  general  applicability,  even  if  the  request 
triggers  such  agency  action.   However,  a  requester  could  be 
charged  the  costs  of  review  and  redaction  of  documents  pursuant 
to  established  agency  policy. 
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Fee  waivers.   The  bill  retains  essentially  the  same  standard 
as  in  current  law  for  waivers  of  search  and  copying  fees.   An 
automatic  waiver  of  the  new  processing  fees  would  be  made  for 
noncommercial  requests  by  (1)  individuals  or  institutions  con- 
ducting scholarly  or  scientific  research,  (2)  journalists,  and 
(3)  non-profit  groups  intending  to  make  information  publicly 
availeJale.   The  bill  would  not  affect  the  ability  of  individuals 
to  obtain  records  about  themselves  under  the  Privacy  Act  of  1974 
for  only  the  cost  of  copying  the  record.   See  5  U.S.C. 
§  552a(f) (5). 

Commercially  valuable  information.   Section  1  also  permits 
an  agency  to  charge  additional  fees  for  information  that  has  a 
commercial  market  value  and  has  been  compiled  by  the  government 
at  substantial  expense  to  the  taxpayer.   This  provision  carries 
out  the  existing  federal  policy  enunciated  in  31  U.S.C.  §  3302 
(1982) ,  and  would  avoid  the  anomaly  in  current  law  that  permits  a 
requester  to  reap  personal  profit  from  valuable  technological 
information  that  all  taxpayers  paid  to  develop,  and  which  he 
obtained  at  fees  reflecting  little  more  than  the  cost  of 
duplication.   The  term  "royalty"  was  deleted  from  this  provision 
by  the  Senate. 

Partial  retention  of  fees.   Finally,  section  1  permits  each 
agency  to  retain  one-half  of  the  fees  collected  under  the  FOIA  to 
defray  in  part  the  agency's  expenses  in  complying  with  the  Act. 
This  provision  would  not  apply  if  the  agency  was  found  by  the 
Office  of  Management  and  Budget  or  the  General  Accounting  Office 
not  to  be  in  "substantial  compliance"  with  the  time  limits  of  the 
FOIA. 

Time  Limits 

Section  2  of  the  bill,  while  retaining  the  existing  10-day 
requirement  for  an  initial  response  to  a  request,  also  provides 
more  realistic  time  limits  for  processing  burdensome  FOIA 
requests  and  provides  for  expedited  processing  of  requests  that 
are  made  in  the  public  interest. 

The  complexity  and  sheer  volume  of  the  requests  received  by 
many  agencies  often  prevent  compliance  with  the  current  time 
limits.   Recognizing  the  inherent  inability  of  many  agencies  to 
process  requests  within  the  specified  time  limits,  many  courts 
have  freed  agencies  of  the  need  to  comply  with  time  limits  by 
resorting  to  use  of  the  "exceptional  circumstances"  and  "due 
diligence"  provisions  in  section  552(a)(6)(C).   In  the  leading 
case.  Open  America  v.  Watergate  Special  Prosecution  Force,  547 
F.2d  605,  616  (D.C.  Cir.  1976),  the  court  ruled  that  an  agency 
exercising  due  diligence  in  processing  a  great  volume  of  FOIA 
requests  is  not  strictly  bound  by  the  ten-day  provision;  the 
agency  may  process  them  on  a  "first-in,  first-out"  basis,  unless 
the  requester  can  demonstrate  to  a  court  "exceptional  need  or 
urgency"  for  preferential  treatment. 
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The  present,  very  short  time  limits  in  the  FOIA  may  cause 
agencies  to  process  requests  hurriedly,  thereby  increasing  the 
likelihood  of  premature  denials,  unnecessary  litigation,  and 
serious  errors.   The  inevitable  delays  at  many  agencies  have  led 
many  requesters  to  a  general  dissatisfaction  with  the  Act's 
operation,  as  well  as  to  some  needless  litigation.   Finally,  the 
present  "first-in,  first-out"  system  prevents  agencies  that  have 
a  backlog  of  requests  from  responding  promptly  to  many  requests 
from  the  public  and  the  news  media,  unless  the  requester  can 
demonstrate  "exceptional  need  or  urgency." 

Accordingly,  Section  2  of  the  bill  would  allow  an  agency,  in 
the  case  of  "unusual  circumstances,"  to  extend  its  deadline  from 
ten  to  thirty  days.   It  would  also  specifically  recognize  an 
extension  of  the  time  limits  on  account  of  a  substantial  backlog 
of  requests.   Section  2  also  would  require  each  agency  to 
promulgate  regulations  to  provide  that  requesters  who  demonstrate 
a  compelling  need  for  expedited  processing  should  be  given 
processing  priority  over  other  requesters. 

Business  Confidentiality  Procedures 

Section  3  of  the  bill  establishes  a  procedural  route  for  the 
protection  of  confidential  business  information,  requiring 
agencies  to  provide  notice,  an  opportunity  to  object,  and  an 
opportunity  to  bring  suit  to  oppose  disclosure.   However,  the 
bill  would  not  alter  the  substantive  standard  of  Exemption  4. 

Under  these  procedures,  the  submitter  must  designate,  at  the 
time  of  submission  or  thereafter,  the  information  that  is  exempt 
under  Exemption  4.   The  agency,  upon  receiving  a  request  for  the 
disclosure  of  such  information,  shall  notify  the  submitter  of  the 
request,  describe  the  nature  and  scope  of  the  request,  and  inform 
the  submitter  of  his  right  to  object  to  disclosure.   Notice  to 
submitters  is  not  required  in  five  specified  circumstances. 
Whenever  the  agency  determines  to  disclose  such  information, 
notwithstanding  the  objections  of  a  submitter,  the  agency  must 
give  the  submitter  at  least  ten  working  days  notice  of  intent  to 
disclose.   Nothing  in  these  procedures  alters  other  rights 
established  by  law  protecting  the  confidentiality  of  private 
information  —  such  as  the  Trade  Secrets  Act,  18  U.S.C.  §  1905, 
the  Census  Act,  13  U.S.C.  §  301,  or  the  Internal  Revenue  Code,  26 
U.S.C.  §  6103. 

These  provisions  would  permit  a  submitter,  who  is  frequently 
more  aware  of  the  commercial  value  of  information  than  is  the 
government,  to  inform  the  government  why  the  submitter  believes 
the  information  should  not  be  released.   For  these  reasons,  these 
proposed  provisions  should  be  beneficial  not  only  to  the 
submitter,  but  also  to  the  government. 
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Judicial  Review 

Section  4  of  the  bill  would  amend  section  552(a)(4)(B)  of 
the  Act  to  include  a  limitations  period  of  180  days  for  judicial 
review  of  an  agency's  denial  of  a  request  for  disclosure.   This 
is  for  administrative  efficiency,  to  allow  the  closing  of  old 
request  files,  but  would  not  prejudice  requesters.   The  180  day 
period  is  the  same  as  that  set  forth  in  a  number  of  other 
administrative  enforcement  provisions.   See,  e.g. ,  42  U.S.C. 
S§  2000e-5(e)  and  2000e-16(c)  (Title  VII  employment  discrimina- 
tion); 42  U.S.C.  §  3612(a)   (housing  discrimination);  and  29 
U.S.C.  S  633a(d)  (age  discrimination). 

Section  4  also  would  amend  the  FOIA  to  provide  district 
court  jurisdiction  over  suits  to  enjoin  disclosure  of  trade 
secrets  or  other  commercially  valuable  information  provided  to 
the  government  by  a  submitter.   Currently,  submitters  have  no 
direct  right  of  action  but  must  resort  to  an  action  under  the 
Administrative  Procedure  Act,   5  U.S.C.   §  706,  to  enjoin 
violations  of  the  Trade  Secrets  Act,  18  U.S.C.  §  1905.   See 
Chrysler  Corp.  v.  Brown,  441  U.S.  281,  285,  317-18  (1979).   The 
bill  would  also  provide  for  notice  to  both  submitters  and 
requesters  that  a  suit  to  enjoin  the  withholding  or  disclosure  of 
records  has  been  filed,  and  for  the  district  courts  to  have 
personal  jurisdiction,  in  any  suit  filed  under  the  Act,  over  all 
requesters  and  submitters  of  particular  information.   These 
proposed  provisions  would  ensure  that  an  adverse  party,  whether 
submitter  or  requester,  would  receive  notice  of  the  complaint, 
have  the  right  to  intervene,  and  be  bound  by  the  court's 
decision. 

Section  4  would  also  amend  the  provision  of  the  Act 
authorizing  the  award  of  attorney  fees  in  favor  of  a  requester 
who  "substantially  prevails"  in  the  litigation  to  authorize  the 
award  of  attorney  fees  against  submitters,  as  well  as  against  the 
government.   Thus,  in  disputes  between  a  submitter  and  a 
requester,  where  the  government's  position  is  essentially  that  of 
a  stakeholder  of  the  disputed  information,  this  provision  would 
allow  the  court  to  charge  the  costs  and  attorney  fees  of  a 
requester  who  substantially  prevails  against  a  submitter  rather 
than  against  the  United  States.   As  under  present  law,  the 
provision  would  authorize  the  award  of  attorney  fees  only  in 
favor  of  requesters  who  substantially  prevail,  and  even  then  the 
award  would  be  discretionary. 

Public  Record  Requests 

Section  5  of  S.  774  would  amend  the  FOIA  to  eliminate  the 
need  for  federal  agencies  to  retrieve,  duplicate,  and  mail 
records  that  are  already  publicly  available.   Requests  that 
agencies  disclose  such  documents  often  require  employees  to 
duplicate  hundreds  of  pages  of  newspaper  and  magazine  articles 
that  a  requester,  with  no  greater  effort,  could  locate  and  copy 
at  the  nearest  public  library.   As  Professor  (now  Circuit  Judge) 
Antonin  Scalia  observed,  there  is  no  reason  why  federal  agencies 
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should  be  compelled  to  act  as  "the  world's  largest  library 
reference  system."  \_/      In  the  case  of  public  record  items  such  as 
newspaper  clippings  and  court  records.  Section  5  would  implement 
that  recommendation  by  allowing  agencies  the  choice  of  providing 
an  index  identifying  the  date  and  source  of  public  records  (but 
only  if  the  index  already  is  in  existence)  or  producing  copies  of 
the  documents. 

Clarify  Exemptions 

Section  6  of  the  bill  merely  clarifies  the  fact  that  the 
compulsory  disclosure  requirements  of  the  Act  do  not  apply  to  the 
exemptions  listed  in  the  paragraphs  of  section  552(b). 

Manuals  and  Examination  Materials 

Section  7  of  S.  774  would  make  clear  that  materials  whose 
confidentiality  is  necessary  to  effective  law  enforcement  and 
other  vital  government  functions  are  exempt  from  disclosure. 
Such  materials  include  manuals  and  instructions  to  investigators, 
inspectors,  auditors,  and  negotiators.   Although  materials  of 
this  nature  are  arguably  protected  under  present  law,  the  courts 


1^/  Freedom  of  Information  Act:  Hearings  on  S.  587,  S.  1235, 
S.  1247,  S.  1730,  and  S.  1751  Before  the  Subcommittee  on 
the  Constitution  of  the  Senate  Committee  on  Judiciary, 
97th  Cong.,  1st  Sess.  953  (1981)  (statement  of  Antonin 
Scalia,  Professor  of  Law,  Univ.  of  Chicago  Law  School). 
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are  divided  over  the  application  of  Exemption  2  to  law  enforce- 
ment manuals  2_l   and  to  audit  guidelines,  "i^l 

This  confusion  reflects  the  conflicting  legislative  history 
of  Exemption  2.  According  to  the  Senate  committee  report,  it  was 
intended  to  relate  only  to  internal  personnel  rules  and  practices 
of  an  agency,  such  as  the  agency's  rules  about  its  employees'  use 
of  parking  facilities  or  its  policies  concerning  sick  leave.  4_/ 
The  House  committee  report,  on  the  other  hand,  stated  that  the 
exemption  should  protect  from  disclosure  the  operating  rules, 
guidelines,  and  manuals  of  procedure  for  government  investigators 
or  examiners.  5^/   Moreover,  a  related  provision  of  the  Act, 
subsection  (a) (2) (C)  (which  requires  an  agency  to  make  available 


2_l  One  court  granted  a  pro  se  Freedom  of  Information  Act 
litigant  access  to  all  portions  of  the  Drug  Enforcement 
Administration  Agents  Manual  other  than  those  pertaining 
solely  to  internal  housekeeping  matters,  Cox  v.  Department 
of  Justice,  576  F.2d  1302  (8th  Cir.  1978),  only  later  to 
deny  to  that  same  pro  se  litigant  the  portions  of  the 
Federal  Bureau  of  Investigation's  Manual  of  Instruction 
relating  to  investigative  techniques  and  procedures.  Cox 
V.  Levi,  592  F.2d  460  (8th  Cir.  1979).  See  also  Cox  v. 
Department  of  Justice,  601  F.2d  1  (D.C.  Cir.  1979)  (same 
pro  se  litigant  denied  access  to  portions  of  United  States 
Marshals  Service  Manual  describing  procedures  for  trans- 
porting prisoners  in  custody) ;  Sladek  v.  Bensinger,  605 
F.2d  899  (5th  Cir.  1979)  (portions  of  Drug  Enforcement 
Administration  Agents  Manual  concerning  DEA's  handling  of 
confidential  informants  and  search  warrant  procedures 
ordered  disclosed) ;  Caplan  v.  Bureau  of  Alcohol,  Tobacco  & 
Firearms,  587  F.2d  5T4  (Id  ClFI  1978)  (entire  BATE 
pamphlet  concerning  raids  and  searches  withheld  from 
disclosure) . 

3/  Compare  Hawkes  v.  IRS,  507  F.2d  481  (6th  Cir.  1974) 
(Internal  Revenue  Service  audit  guidelines  ordered 
disclosed) ,  with  Ginsburg,  Feldman  &  Bress  v.  Federal 
Energy  Administration,  591  F.2d  717  (D.C.  Cir. ) ,  vacatedT 
reheard  en  banc,  aff'd  by  an  equally  divided  court,  591 
F.2d  752  (D.C.  Cir.  1978)  (per  curiam) ,  cert,  denied,  441 
U.S.  906  (1979)  (Federal  Energy  Administration  guidelines 
for  audits  of  refiners'  reports  withheld  from  disclosure) . 

£/  Senate  Committee  on  the  Judiciary,  Clarifying  &  Protecting 
the  Right  of  the  Public  to  Information  and  for  Other 
Purposes,  S.  Rep.  No.  813,  89th  Cong.,  1st  Sess.  8  (1965). 

5i/  House  Committee  on  Government  Operations,  Clarifying  & 
Protecting  the  Right  of  the  Public  to  Information, 
H.R.  Rep.  No.  1497,  89th  Cong.,  2d  Sess.  10  (1966). 


803 


to  the  public  "administrative"  staff  manuals  and  instructions  to 
staff  that  affect  a  member  of  the  public)  implies  a  distinction 
for  law  enforcement  manuals  or  guidelines  for  auditing  and 
inspection  procedures. 

The  bill  would  resolve  this  confusion  by  expressly  protect- 
ing confidential  information  in  manuals  and  instructions  to 
investigators,  inspectors,  auditors,  and  negotiators  from  disclo- 
sure.  This  change  complements  the  amendment  to  Exemption  7(E) 
relating  to  guidelines  for  law  enforcement  investigations  or 
prosecutions.   See  generally,  Crooker  v.  Bureau  of  Alcohol, 
Tobacco  &  Firearms,  670  F.2d  1051   (D.C.  Cir.  1981).   The 
inclusion  of  negotiators  in  this  list  reflects  the  government's 
legitimate  need  to  maintain  the  confidentiality  of  its 
instructions  to  staff  in  contexts  other  than  law  enforcem.ent , 
such  as  government  procurement  progreims.   The  term  "negotiators" 
should  include  not  only  law  enforcement  personnel  who  are  called 
upon  to  negotiate  the  settlement  of  pending  and  impending 
litigation,  but  also  agency  staff  who  conduct  negotiations  for 
the  procurement  of  goods  and  services,  the  acquisition  of  lands, 
the  resolution  of  labor-management  disputes,  the  release  of 
hostages,  or  any  other  negotiations  conducted  in  the  course  of 
carrying  out  a  legitimate  governmental  function  where  the  release 
of  such  instructions  or  manuals  may  jeopardize  the  success  of  the 
negotiations. 

The  addition  of  Exemption  2 (B) ,  relating  to  testing  or 
examination  materials  used  to  determine  individual  qualifications 
for  employment,  promotion,  and  licensing,  would  protect  from 
disclosure  materials  that  would  compromise  the  objectivity  or 
fairness  of  the  testing,  examination,  or  licensing  process  within 
various  agencies.   A  similar  provision  exists  in  the  Privacy  Act 
of  1974,  5  U.S.C.  §  552a(k)(6). 

Personal  Privacy 

Section  8  of  the  bill  changes  the  FOIA's  personal  privacy 
exemption  (Exemption  6)  in  three  respects.   The  change  in  the 
threshold  language  to  cover  all  "records  or  information  concern- 
ing individuals"  and  to  eliminate  the  existing  "similar  files" 
language  is  intended  to  reinforce  the  correctness  of  the  Supreme 
Court's  decision  in  United  States  Department  of  State  v. 
Washington  Post  Co.,  456  U.S.  595  (1982)  ,  where  the  Court  repudi- 
ated a  formalistic  reading  of  "similar  files"  by  the  U.S.  Court 
of  Appeals  for  the  District  of  Columbia  Circuit. 

The  bill  also  would  reconcile  the  FOIA  and  the  Privacy  Act 
on  the  matter  of  disclosure  of  lists  of  names  and  addresses.   The 
Privacy  Act  of  1974,  5  U.S.C.  §  552a(n),  currently  provides  that 
"[a]n  individual's  name  and  address  may  not  be  sold  or  rented  by 
an  agency  unless  such  action  is  specifically  authorized  by  law," 
and  the  accompanying  Senate  Committee  Report  stated  that  the 
disclosure  of  mailing  lists  by  the  government  is  "totally 


804 


inconsistent  with  the  purposes  of  the  bill."  6/   Nevertheless, 
some  courts  have  required  such  disclosure.  l_r    This  provision 
should  provide  somewhat  greater  protection  against  this  abuse  by 
making  agencies'  disclosure  of  such  lists  expressly  subject  to 
FOIA  Exemption  6.   This  would  be  in  line  with  the  Third  Circuit's 
conclusion  that  the  disclosure  of  mailing  lists  is  "wholly 
unrelated  to  the  purposes  behind  the  Freedom  of  Information  Act 
and  was  never  contemplated  by  Congress  in  enacting  the  Act,"  £/ 
and  the  Ninth  Circuit's  recent  decision  that  "commercial  interest 
should  not  weigh  in  favor  of  mandating  disclosure  of  a  name  and 
address  list.  .  .  .   FOIA  was  not  intended  to  require  release  of 
otherwise  private  information  to  one  who  intends  to  use  it  solely 
for  personal  gain."  £/ 

Section  8  also  modifies  the  standard  of  proof  by  allowing 
agencies  to  withhold  records  when  disclosure  "could  reasonably  be 
expected  to"  result  in  a  clearly  unwarranted  invasion  of  personal 
privacy.   Despite  the  importance  of  the  right  to  individual 
privacy,  which  Congress  has  sought  to  protect  in  the  Privacy  Act 
of  1974,  5  U.S.C.  §  552a,  and  the  Right  to  Financial  Privacy  Act 
of  1978,  12  U.S.C.  §  3401,  et  seq. ,  many  credit  bureaus, 
employment  agencies,  and  other  third  parties  routinely  attempt  to 
use  the  FOIA  to  acquire  financial  and  personal  information  about 
individuals.   The  current  law,  which  has  been  construed  as  "an 
imposing  barrier  to  nondisclosure"  that  weighs  "heavily  in  favor 
of  disclosure,"  1_0/  hinders  the  government's  eibility  to  protect 
individuals  legitimate  privacy  interests.   Although  it  retains 
the  "clearly  unwarranted"  language,  the  language  of  Section  8 
allows  greater  leeway  to  protect  the  rights  of  individuals 
against  inquiring  third  parties  by  permitting  agencies  to 


6^/  Senate  Committee  on  Government  Operations,  Protecting 
Individual  Privacy  in  Federal  Gathering,  Use  and 
Disclosure  of  Information,  S.  Rep.  No.  93-1183,  93d  Cong., 
2d  Sess.  31  (1974)  . 

l_l  National  Western  Ins.  Co.  v.  United  States,  512  F.  Supp. 
4T4  (N.D.  fexT  1980) ;  Disabled  Officer's  Ass'n  v. 
Rumsfeld,  428  F.  Supp.  454  (D.D.C.  1977). 

8/  Wine  Hobby  USA,  Inc.  v.  IRS,  502  F.2d  133,  137  (3d  Cir. 
1974). 

£/  Minnis  v.  United  States  Department  of  Agriculture,  No. 
83-4089  (9th  Cir.  May  22,  1984),  slip  op.  at  4. 

10/  Kurzon  v.  Department  of  Health  and  Human  Services,  649 
F.2d  65,  67  (1st  Cir.  1981).  See  also  Washington  Post  Co. 
v.  Department  of  Health  &  Hviman  Services,  690  F.2d  252 
(D.C.  Cir.  1982)  . 
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withhold  information  whenever  disclosure  "could  reasonably  be 
expected"  to  cause  a  clearly  unwarranted  invasion  of  personal 
privacy. 

Law  Enforcement 

Section  9  of  the  bill  makes  several  significant  improvements 
in  the  language  of  Exemption  7 ,  which  protect  law  enforcement 
files  from  mandatory  disclosure.   Exemption  7  authorizes  the 
withholding  of  law  enforcement  investigatory  records  only  to  the 
extent  the  government  can  demonstrate  that  one  or  more  of  six 
specific  categories  of  harm  will  be  caused  by  the  release.   While 
this  exemption  is  intended  to  protect  the  government's  important 
law  enforcement  interests,  it  has  proved  to  be  inadequate  in 
practice. 

The  Department  of  Justice  has  extensive  experience  with  the 
problems  caused  by  the  application  of  FOIA  to  criminal  law 
enforcement  agencies.   Of  the  more  than  61,000  requests  for 
access  to  records  of  the  Department  received  in  1982,  a  signif- 
icant portion  were  directed  specifically  to  the  Department's 
criminal  investigatory  agencies,  the  Federal  Bureau  of  Investi- 
gation (which  received  over  15,000  such  requests)  and  the  Drug 
Enforcement  Administration.   Significantly,  a  large  number  of 
these  requests  —  nearly  80  percent  at  the  DEA  —  were  from 
convicted  felons  or  from  individuals  whom  the  FBI  and  DEA  believe 
to  be  connected  with  criminal  activities.   Such  requesters  have 
made  extensive  use  of  FOIA  to  obtain  investigatory  records  about 
themselves  or  to  learn  the  scope  of  ongoing  investigations, 
identify  government  informants,  and  uncover  government  law 
enforcement  techniques.   One  suspected  organized  crime  "hit  man" 
has  filed  over  137  FOIA  requests  for  this  purpose,  and  others 
have  boasted  that  they  have  used  the  FOIA  for  the  purpose  of 
identifying  informants. 

A  mainstay  of  law  enforcement  today  is  the  volunteered 
statements  and  background  information  provided  to  federal 
agencies  by  confidential  sources,  particularly  for  key  criminal 
enterprises  relating  to  narcotics,  organized  crime,  and  extremist 
violence.   However,  because  of  the  large  volume  of  FOIA  requests 
from  known  or  suspected  criminals,  many  sources  —  private 
citizens  and  "street"  informants  alike  —  have  become  reluctant 
to  assist  the  FBI  or  DEA  because  of  fears  that  the  government 
cannot  protect  their  identities.   Moreover,  this  perception 
exists  not  only  among  individual  informants,  but  also  state  and 
local  law  enforcement  agencies,  who  fear  losing  their  own  sources 
of  information  when  the  federal  government  discloses  the  informa- 
tion they  have. 

S.  7  74  would  close  gaps  in  the  coverage  of  Exemption  7, 
helping  to  give  better  protection  to  law  enforcement  files  and  to 
dispel  perceptions  that  the  government  cannot  protect  the  iden- 
tities of  its  confidential  sources.   The  current  threshold 
language  of  Exemption  7  means  that  records  are  eligible  for 
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protection  only  if  they  are  "investigatory  records"  compiled  for 
law  enforcement  purposes.   See  FBI  v.  Abramson,  456  U.S.  615 
(1982).   The  bill  would  eliminate  this  "investigatory"  require- 
ment and  would  apply  Exemption  7  generally  to  all  "records  or 
information"  compiled  for  law  enforcement  purposes.   This 
language  would  expand  the  categories  of  documents  eligible  for 
protection  under  Exemption  7  to  include  certain  types  of  back- 
ground information,  law  enforcement  manuals,  procedures,  and 
guidelines. 

Pending  investigations.   Section  9  also  eimends  the  language 
of  Exemption  7 (A)  to  ensure  better  that  ongoing  law  enforcement 
investigations  will  not  be  compromised  by  the  FOIA.   The  standard 
of  harm  would  be  changed  from  the  present  test  —  whether  or  not 
disclosure  "would"  interfere  with  a  pending  proceeding  —  to 
exempt  all  records  or  information  the  disclosure  of  which  "could 
reasonably  be  expected  to"  interfere  with  enforcement  proceed- 
ings.  Even  so,  this  change  in  the  standard  of  harm,  as  welcome 
as  it  is,  would  not  protect  law  enforcement  agencies  against  the 
burden  of  responding  to  FOIA  requests  by  the  targets  of  law 
enforcement  investigations  —  a  practice  that  can  significantly 
hinder  the  agency's  conduct  of  ongoing  investigations.  11/ 

Confidential  sources.   Similarly,  Exemption  7(D)  would  be 
amended  from  its  current  language  protecting  against  disclosure 
of  information  that  "would"  disclose  the  identity  of  a  confi- 
dential source.   Under  S.  774,  an  agency  could  withhold  infor- 
mation that  "could  reasonably  be  expected  to  disclose  the 
identity  of  a  confidential  source"  —  including  information  that 
may  not  itself  identify  an  informant  but  that,  when  viewed  in 
context  with  other  information  known  to  a  requester,  could  enable 
a  requester  to  piece  together  facts  that  reveal  the  identity  of  a 
informant.   The  bill  would  also  confirm  that  state,  local, 
foreign  governments  and  private  institutions  can  be  "confidential 
sources"  within  the  meaning  of  Exemption  7. 

Law  enforcement  guidelines.   The  bill  would  amend  Exemp- 
tion 7  (E)  to  grant  broader  protection  to  records  containing 
statements  of  law  enforcement  or  prosecutorial  guidelines.   This 
would  fill  the  gaps  in  the  current  language  of  Exemption  7  (E)  , 
whose  limitation  to  "investigative  techniques  and  procedures"  has 
proven  insufficient  to  protect  many  sensitive  law  enforcement 
materials  from  disclosure.  12/ 


11/  See,  e.g.  ,  Kanter  v.  IRS,  433  F.  Supp.  812  (N.D.  111. 
1977)  ,  dismissed,  478  F.  Supp.  552  (N.D.  111.  1979)  (IRS 
required  to  file  13,000-page  affidavit  to  support 
withholding  of  investigatory  records) . 

12/  See,  e.g. ,  Jordan  v.  Dep't  of  Justice,  591  F.2d  753  (D.C. 
Cir.  1978)  (U.S.  Attorney  manuals  and  guidelines) . 
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Personal  safety.   The  current  language  in  Exemption  7 (F) 
exempts  records  only  if  their  disclosure  would  endanger  the  life 
of  a  law  enforcement  officer.   However,  the  exemption  does  not 
give  similar  protection  to  the  life  of  any  other  person.   S.  774 
expands  Exemption  7(F)  to  include  such  persons  as  witnesses, 
potential  witnesses,  and  family  members  whose  personal  safety  is 
of  central  importance  to  the  law  enforcement  process. 

Informant  files.   Under  current  law,  criminal  organizations 
can  use  the  Act  to  attempt  to  uncover  suspected  informants  in 
their  midsts  simply  by  asking  for  the  records  of  individuals  whom 
they  suspect  of  being  informants.   In  such  cases,  it  is  not 
sufficient  that  the  FBI  could  respond  that  it  is  withholding  the 
informant's  file  under  Exemption  7(D),  because  the  very  step  of 
specifying  that  exemption  identifies  the  person  as  a  confidential 
source.   The  bill  would  add  a  new  subsection  (a) (9)  to  the  FOIA 
that  would  solve  this  problem  by  excluding  the  informant  files  of 
law  enforcement  agencies  from  the  scope  of  the  Act  whenever  those 
records  are  requested  by  a  third  party  according  to  the  infor- 
mant's name  or  personal  identifier.   Under  this  amendment,  the 
agency  could  properly  limit  its  response  to  any  collateral 
records  or,  if  no  such  other  records  exist,  properly  respond  that 
it  has  no  records  responsive  to  the  FOIA  request. 

Organized  Crime 

Law  enforcement  agencies  have  found  that  organized  criminal 
elements  have  attempted  to  use  the  Freedom  of  Information  Act  to 
uncover  government  informants  in  their  midsts  or  to  discover 
information  concerning  government  investigations.   Organized 
crime  has  the  incentive  and  the  resources  to  use  the  Act  system- 
atically to  gather,  analyze,  and  piece  together  disparate,  often 
apparently  innocuous  pieces  of  information  obtained  from 
government  files  into  a  "mosaic"  that  reveals  the  full  scope  of 
the  government's  investigations  and,  perhaps,  the  identities  of 
the  government's  informants.   Application  of  the  Act  to  such 
files  thus  presents  a  significant  risk  of  inadvertent  disclosure 
of  harmful  information.   Indeed,  in  some  cases,  acknowledgement 
of  the  very  existence  or  non-existence  of  records  relating  to 
particular  investigatory  activities  or  designated  individuals 
provides  valuable  information  to  criminal  organizations. 

Section  13  of  the  bill  would  rectify  some  of  these  problems. 
The  Attorney  General  would  be  authorized  to  designate  lawful 
investigations  of  organized  crime  conducted  for  criminal  law 
enforcement  purposes  for  protection  under  a  new  subsection  (c)  of 
the  FOIA.   Any  document  compiled  in  the  course  of  those  special 
investigations  would  not  be  subject  to  disclosure  under  the  FOIA 
for  five  years  after  they  were  generated  or  acquired.   (The 
subsection  also  provides  for  the  Attorney  General  to  promulgate 
regulations  for  an  earlier  disclosure,  or  a  longer  exclusion  up 
to  three  more  years,  in  cases  of  overriding  public  interest.) 
Notwithstanding  any  other  provision  of  law,  such  documents  must 
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remain  available  for  disclosure  of  non-exempt  portions  for  ten 
years  after  the  expiration  of  this  exclusion. 

Reasonably  Segregable 

Section  11  would  clarify  the  current  requirement  that 
agencies  disclose  information  that  is  reasonably  segregable  from 
exempt  portions  of  documents.   The  bill  authorizes  agencies  to 
take  into  account  the  potentially  harmful  effect  of  disclosing 
parts  of  sensitive  law  enforcement  or  national  security  records 
that  can  supply  the  "pieces"  to  complete  a  mosaic  picture. 

The  purpose  of  the  "reasonably  segregable"  requirement  in 
the  1974  amendments  to  the  Act  was  to  require  government  agencies 
to  release  any  meaningful  portion  of  a  requested  record  that 
could  be  separated  from  portions  that  were  specifically  exempt 
from  disclosure.   The  courts  have  often  strictly  enforced  this 
policy.   While  much  useful  and  nonconfidential  information  has 
been  released  under  this  clause,  both  the  courts  and  the  agencies 
have  expressed  concern  that  some  "reasonably  segregable"  informa- 
tion may  actually  prove  threatening  to  national  security  and  law 
enforcement  interests  when  pieced  together  with  other  non-exempt 
or  publicly  available  information. 

Exemption  for  Secret  Service  Records 

The  bill  would  add  a  new  Exemption  (b)  (10)  ,  intended  to 
assist  the  Secret  Service  in  maintaining  the  confidentiality  of 
information  required  to  carry  out  its  important  protective 
functions.   The  1974  amendments  to  the  FOIA  have  severely  limited 
the  amount  of  informant  information  available  to  the  Secret 
Service,  thereby  jeopardizing  its  ability  to  safeguard  the 
President  and  other  important  individuals. 

Proper  Requests 

Section  12  of  the  bill  would  amend  the  provisions  of 
subsection  (a) (3)  of  the  Act  to  address  three  important  types  of 
use  or  abuse  of  the  Act  not  foreseen  by  Congress. 

Under  current  law,  an  agency  is  required  to  comply  with  any 
request  for  records  covered  by  the  FOIA  made  by  "any  person." 
The  bill  would  amend  the  Act  to  require  the  agency  to  make 
information  available  only  to  a  requester  who  is  a  "United  States 
person."   Restricting  the  right  to  make  requests  to  United  States 
persons  would  reverse  the  present  rule  that  "any  person," 
including  foreign  nationals  and  governments,  can  use  the  FOIA  to 
secure  information.   This  proposed  amendment  is  consistent  with 
the  purpose  of  the  FOIA  to  inform  the  American  public  of  govern- 
ment actions.   It  would  also  prevent  the  use  of  the  FOIA  by 
foreign  nationals  and  governments  for  purposes  which  may  be 
contrary  to  our  national  interest. 
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Section  12  would  also  amend  the  Act  to  limit  the  ability  of 
a  party  to  a  pending  judicial  proceeding  or  administrative 
adjudication,  or  any  requester  acting  for  such  a  party,  to  use 
the  Freedom  of  Information  Act  for  any  records  which  may  be 
sought  through  discovery  in  the  proceeding.   Many  government 
agencies  report  significant  numbers  of  such  requests,  whose 
purpose  is  often  to  avoid  applicable  rules  of  discovery  and 
sometimes  —  where  the  government  is  a  party  —  to  harass  and 
burden  government  agencies.   The  bill  would  toll  the  FOIA  time 
limits  for  response  whenever  a  party  files  a  request  relating  to 
the  subject  matter  of  a  pending  judicial  or  administrative 
adjudication  in  which  the  government  is  a  party  and  may  be 
requested  to  produce  the  records  sought.   This  would  allow  the 
request  for  records  to  be  supervised  by  the  judicial  or  adminis- 
trative tribunal  in  conjunction  with  the  entire  proceeding. 

Finally,  the  bill  would  authorize  the  Attorney  General,  by 
regulation,  to  set  conditions  for  the  use  of  the  FOIA  or  the 
Privacy  Act  by  imprisoned  felons,  to  the  extent  that  these 
conditions  are  not  in  derogation  of  the  purposes  of  the  FOIA. 
This  will  authorize  reasonable  limitations  on  the  use  of  the  FOIA 
by  prisoners  to  identify  informers  or  to  obtain  other  law 
enforcement  information.   At  present,  almost  60%  of  the  FOIA 
requests  to  the  DEA  are  from  imprisoned  drug  offenders,  and  some 
prisoners  have  filed  literally  dozens,  even  hundreds,  of  FOIA 
requests. 

Reporting  Uniformity 

Section  14  of  the  bill  would  amend  the  reporting  require- 
ments of  subsection  (d)  of  the  FOIA  to  provide  for  the  filing  of 
reports  on  December  1  of  each  year  covering  the  preceding  fiscal, 
rather  than  calendar,  year.   Most  agencies  maintain  their  records 
on  a  fiscal  year  basis  and  must  convert  them  to  an  annual  year 
basis  in  order  to  comply  with  existing  law.   The  amendment  would 
remedy  this  problem  by  conforming  the  reporting  requirement  to 
data  collection  practices. 

Definitions 

Section  15,  provides  specific  definitions  for  six  critical 
terms  and  phrases  to  be  utilized  in  the  application  of  the 
amended  Freedom  of  Information  Act.   These  six  phrases  are: 
"agency,"  "submitter,"  "requester,"  "United  States  person," 
"working  days,"  and  "organized  crime." 

Publication  of  Exemption  3  Statutes 

Section  16  provides  for  a  new  subsection  (g)  of  the  FOIA, 
requiring  each  agency  to  publish  in  the  Federal  Register,  within 
270  days  of  enactment  of  the  subsection,  a  list  of  all  statutes 
upon  which  the  agency  proposes  to  rely  to  withhold  information 
under  Exemption  3  of  the  FOIA,  and  a  description  of  their  scope. 
The  Department  of  Justice  shall  thereupon  publish  a  consolidated 
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list  of  all  such  statutes.   After  the  270  day  period,  or  30  days 
after  subsequently  enacted  statutes,  no  agency  may  rely  upon  a 
statute  not  listed  as  a  basis  for  withholding  information. 

While  the  Department  of  Justice  does  not  object  to  the 
requirement  that  all  such  exemption  statutes  be  published  in  the 
Federal  Register,  we  would  suggest  that  this  provision  be 
clarified  to  provide  that  an  agency  could  rely  on  any  of  the 
exemption  statutes  published  by  the  Department  of  Justice,  not 
simply  those  exemption  statutes  commonly  relied  upon  and  listed 
by  that  agency.   The  gist  of  Section  16  is  to  provide  a  single 
comprehensive  list  of  exemption  statutes,  not  to  require  each 
agency  to  prepare  a  highly  duplicative  list  of  all  of  the 
exemption  statutes  that  agencies  governmentwide  may  rely  on. 

Mr.  English.  Judge  Webster. 

STATEMENT  OF  WILLIAM  H.  WEBSTER,  DIRECTOR,  FEDERAL 
BUREAU  OF  INVESTIGATION 

Mr.  Webster.  Thank  you,  Mr.  Chairman.  Mr.  Chairman  and 
members  of  the  subcommittee,  I  welcome  the  opportunity  to  share 
with  you  my  thoughts,  from  a  law  enforcement  perspective,  con- 
cerning the  Freedom  of  Information  Reform  Act. 

Mr.  Chairman,  in  your  opening  statement  for  these  hearings  you 
observed  that  too  much  of  the  debate  over  the  FOIA  has  focused  on 
the  cost  of  the  law  or  on  unsubstantiated  allegations  of  harm.  Con- 
sistent with  that  concern,  I  do  not  intend  to  obscure  any  of  the 
act's  benefits.  However,  the  act  has  created  significant  law  enforce- 
ment problems  that  can  be  substantially  alleviated  by  the  passage 
of  the  Freedom  of  Information  Reform  Act. 

We  in  the  FBI  take  our  responsibilities  under  the  FOIA  very  se- 
riously. Since  January  1976,  we  have  responded  to  more  than 
100,000  requests,  and  released  over  10  million  pages  of  documents. 
In  addition,  at  FBI  headquarters  we  have  made  available  for  in- 
spection by  the  public,  at  no  cost  to  the  public,  nearly  1  million 
pages. 

We  support  accountability  of  Government  agencies  to  the  citizens 
they  serve  through  both  congressional  oversight  and  citizen  access 
to  information  collected  by  the  Government.  As  you  know,  congres- 
sional oversight  of  FBI  operations  is  much  greater  today  than  it 
has  been  in  the  past.  FBI  representatives  are  frequent  witnesses 
before  congressional  committees  and  provide  many  informal  brief- 
ings for  members  of  oversight  committees  and  their  staffs.  In  addi- 
tion, the  FBI  responds  to  numerous  written  requests  for  informa- 
tion about  our  activities. 

Members  of  the  media  use  the  FOIA  to  gather  and  generate  in- 
formation of  public  interest  concerning  the  activities  of  the  Govern- 
ment and  its  executive  agencies.  Historians  and  scholars  also  tap 
into  the  rich  resources  of  Government  records. 

I  might  add,  parenthetically,  that  having  this  in  mind,  this  year 
we  appointed  a  historian  as  an  employee  of  the  FBI  to  assist  in 
that  overall  effort. 

FBI  records  made  available  to  the  public  under  the  FOIA  provide 
unique  insights  into  our  agency's  activities  and  practices.  Historical 
events  are  better  evaluated  using  the  information  found  in  contem- 
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poraneously  recorded  agency  documents.  In  fact,  the  FBI  has  fur- 
nished information  of  value  to  many  journalists,  historians  and 
scholars  at  reduced  cost,  knowing  that  the  information  will  find  its 
way  into  books  and  articles.  I  can  assure  you  that  the  passage  of 
S.  774  would  in  no  way  change  our  commitment  to  insuring  public 
access  to  records  that  are  appropriate  for  public  release. 

Yet  changes  in  the  FOIA  are  necessary.  We  must  better  protect 
our  confidential  sources  and  the  information  we  develop  in  sensi- 
tive investigations.  Today  I  will  focus  on  how  S.  774  would  better 
protect  such  information. 

I  know  that  each  time  we  mention  that  the  FOIA  can  be  used  to 
identify  a  confidential  source,  many  people  respond  that  the  prob- 
lem is  only  one  of  perception.  But  because  of  how  they  perceive  the 
act,  many  private  citizens  and  criminal  informants  have  ceased  co- 
operating or  have  limited  the  extent  of  their  cooperation  with  the 
FBI.  It  is  also  clear  that  the  FOIA  can  be,  and  has  been  used  to 
identify  confidential  sources.  In  fact,  reports  from  our  field  agents 
have  documented  this.  Further,  a  GAO  study  entitled  "Impact  of 
the  Freedom  of  Information  and  Privacy  Acts  on  Law  Enforcement 
Agencies"  has  referred  to  these  problems.  Yet,  I  recognize  that  by 
mentioning  the  deficiencies  in  the  act,  we  possibly  contribute  to  the 
perception  problem  as  well.  But  I  don't  know  how  we  are  going  to 
avoid  this  if  we  are  going  to  make  our  case  to  you.  We  cannot  ask 
Congress  and  the  public  to  consider  amendments  to  a  law  without 
showing  how  the  law  has  had  a  negative  impact  on  the  Bureau's 
operations. 

I  can  assure  you  and  the  public  that  the  FBI  is  doing  what  it  can, 
pursuant  to  the  FOIA,  to  protect  the  identities  of  those  who  cooper- 
ate. However,  I  cannot  assure  you  that  our  best  is  sufficient  in  all 
cases.  We  have  learned  that  some  clever  requesters  have  used  or 
could  use  the  FOIA  to  identify  confidential  sources.  My  testimony 
during  the  Senate  hearings  included  documented  cases  showing 
how  the  criminal  element  has  scrutinized  FOIA  material  released 
to  them  to  identify  informants  and  then  confront  suspected 
sources. 

My  testimony  there  also  provided  specific  instances  where  offi- 
cials of  foreign  law  enforcement  agencies  were  reluctant  to  cooper- 
ate fully  with  us.  They  were  concerned,  as  our  own  State  and  local 
sources  are  concerned,  with  the  ability  of  the  FBI  to  maintain  the 
confidentiality  of  their  cooperation. 

S.  774  recognizes  that  some  have  found  ways  to  use  the  FOIA  to 
discover  facts  the  act  intended  to  protect,  such  as  the  identity  of 
confidential  sources.  S.  774  addresses  this  problem  by  amending  ex- 
emption (7)(D)  to  allow  law  enforcement  to  withhold  information  if 
the  information,  "could  reasonably  be  expected  to  disclose  the  iden- 
tity of  a  confidential  source." 

Currently,  the  law  permits  the  FBI  to  protect  information  if  the 
information  would  identify  a  confidential  source.  But,  an  FBI  ana- 
lyst does  not  know  what  other  information  is  available  to  a  re- 
quester. Seemingly  innocuous  details  in  FBI  records  might  provide 
the  missing  clue  to  identify  a  source  or  at  least  narrow  down  the 
candidates.  A  criminal  does  not  require  proof  positive  before  taking 
action  on  such  information. 
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In  addition,  S.  774  would  make  it  clear  that  State,  local  or  for- 
eign agencies  or  authorities  as  well  as  private  institutions  that  fur- 
nish information  on  a  confidential  basis  are  confidential  sources. 
Further,  S.  774  would  create  an  exclusion  for  an  informant's 
records  when  the  request  for  those  records  is  made  by  a  third 
party.  These  changes  will  help  to  reassure  our  sources  that  their 
cooperation  will  remain  confidential  and  that  this  sensitive  infor- 
mation will  not  be  available  to  a  third  party  requester.  The  change 
does  not  diminish  the  amount  of  information  the  informant  would 
obtain  on  himself  if  he  made  an  FOIA  request. 

We  know  that  incarcerated  felons  make  numerous  FOIA  re- 
quests. Currently  about  15  percent  of  the  FBI's  requests  are  made 
by  prison  inmates;  58  percent  of  DEA's  requests  come  from  these 
individuals.  These  requests  help  them  to  find  out  who  cooperated 
with  law  enforcement,  and  how  much  law  enforcement  knows.  S. 
774  would  permit  the  Attorney  General  to  prescribe  limitations 
and  conditions  on  the  use  of  the  FOIA  by  incarcerated  felons. 
These  limitations  would  reduce  the  chances  of  the  convicted  crimi- 
nal identifying  the  informant. 

The  FOIA  poses  threats  to  sensitive  FBI  investigations  of  orga- 
nized crime,  terrorist  groups  and  foreign  counterintelligence  mat- 
ters. These  investigations  are  normally  long-running  operations  in 
which  the  bureau  has  accumulated  a  great  deal  of  information 
about  the  pattern  of  the  criminal  or  intelligence  activity.  We  are 
concerned  that  a  requester,  by  combining  personal  knowledge  with 
seemingly  unimportant  information  released  by  us,  may  discover 
the  nature  and  extent  of  our  investigation. 

S.  774  recognizes  the  sensitivity  of  the  FBI's  organized  crime 
records.  The  bill  would  amend  the  FOIA  to  exclude  certain  docu- 
ments that  were  generated  or  acquired  by  a  criminal  law  enforce- 
ment authority  in  the  course  of  an  organized  crime  investigation. 
This  is  not  a  permanent  exclusion.  Only  those  records  obtained 
within  5  years  of  the  date  of  the  request  are  excluded.  If  there  is 
an  overriding  public  interest,  the  records  may  be  released  earlier 
or  withheld  for  an  additional  3  years.  Under  this  amendment  the 
FBI  would  not  be  required  to  acknowledge  the  existence  of  orga- 
nized crime  records.  The  Bureau  would  not  have  to  review  each 
document  line  by  line,  advising  the  requester  why  certain  informa- 
tion is  being  withheld.  The  requester  would  not  learn  that  there  is 
a  pending  investigation  or  that  certain  protected  information  was 
furnished  by  a  confidential  source  or  by  an  undercover  agent.  After 
the  period  of  exclusion  runs  out,  information  could  only  be  with- 
held pursuant  to  an  FOIA  exemption. 

Mr.  Chairman,  although  I  have  focused  on  law  enforcement's  in- 
terest in  protecting  confidential  sources  and  other  sensitive  investi- 
gative information,  I  do  not  intend  to  minimize  other  important 
changes  that  would  result  from  the  enactment  of  S.  774.  For  exam- 
ple, the  bill  recognizes  the  need  to  protect  from  disclosure  informa- 
tion that  would  endanger  the  life  or  physical  safety  of  any  natural 
person,  not  just  law  enforcement  personnel.  The  bill  also  clarifies 
the  type  of  information  that  can  be  withheld  to  protect  individual 
privacy. 

In  short,  the  changes  set  forth  in  S.  774  address  concerns  identi- 
fied by  Members  of  Congress,  the  public,  the  media  and  various 
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Federal  agencies.  For  several  years,  the  FBI  has  been  working  with 
the  Department  of  Justice  and  the  Congress  to  identify  our  law  en- 
forcement concerns  and  to  recommend  changes  that  would  address 
the  problems  we  have  identified.  I  believe  S.  774  is  a  compromise 
bill  that  preserves  the  balance  between  effective  law  enforcement 
and  the  public's  right  to  know. 

At  this  time,  Mr.  Chairman,  with  your  permission  I  would  like  to 
submit  for  the  record  a  copy  of  the  FBI's  impact  statement  dated 
December  11,  1981,  and  setting  forth  examples  of  how  the  FOIA 
has  affected  law  enforcement  efforts.  I  offer  this  since  it  was  made 
a  part  of  the  record  in  the  Senate  hearing. 

And  that  concludes  my  formal  statement,  and  I  would  be  happy 
now,  along  with  the  Deputy  Attorney  General,  to  respond  to  your 
questions. 

Mr.  English.  Thank  you  very  much.  Judge  Webster.  Without  ob- 
jection, that  will  be  made  part  of  the  record. 

[The  impact  statement  submitted  by  Mr.  Webster  follows:] 
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Impact  of  the  Freedom  of  Information  Act 
Upon  the  Federal  Bureau  of  Investigation 

On  December  10/  1981,  Director  Webster  testified 
in  executive  session  before  the  Subcommittee  on  the  Constitution, 
Senate  Judiciary  Committee.   He  described  in  detail  cases 
in  which  hostile  foreign  intelligence  services,  organized 
crime  figures ,  members  of  terrorist  groups  and  others  have  used 
the  Freedom  of  Information  Act  to  identify  FBI  informants  and 
frustrate  FBI  investigations. 

Members  of  the  Subcommittee  have  seen  a  demonstration 
of  the  manner  in  which  the  Act  can  be  used  for  these  very  purposes. 

Chairman  Hatch  asked  the  Director  to  provide  for  the 
public  record  information  concerning  costs  incurred  in  complying 
with  the  Act  as  well  as  a  document  which  reveals,  to  extent 
possible, the  specific  examples  about  which  he  testified.   As  those 
who  heard  the  testimony  can  understand,  complying  with  the  request 
necessitates  eliminating  some  examples  altogether  and  publishing 
others  in  a  highly  diluted  form.   It  simply  is  not  possible  to 
chronicle  here,  for  example,  the  manner  in  which  the  KGB  and  the 
Communist  Party  have  used  the  Act,  nor  do  circumstances  allow 
reconstruction  of  the  FOIA  blueprint  criminals  have  followed 
to  the  detriment  the  FBI. 

Those  who  read  these  materials  not  only  should  realize 
these  accomodations  had  to  be  reached  but  also  appreciate  the 
severity  they  evidence. 
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During  November,  1981,  I  received  a  communication 
from  one  of  our  Special  Agents  in  Charge  of  a  field  office 
concerning  a  Conference  on  Organized  Crime  jointly  conducted 
with  a  foreign  ally. 

That  communication  relayed  the  following  information: 
During  a  discussion  of  membership  of  the  foreign  crime 
families,  a  U.S.  official  asked  the  foreign  conferees  if  they  would 
furnish  the  U.S.  conferees  with  a  complete  list  of  the  100,000 
crime  family  members,  including  criminal  records  and  investigative 
status.   A  foreign  official  advised  that  it  would  not  be  possible 
to  do  so.   He  did  not  elaborate  on  his  response  at  that  time. 

During  a  discussion  of  the  U.S.  Treasury  Enforcement 
Communications  System  (TECS) ,  the  same  official  asked  whether  the 
TECS  was  secure,  and  a  Customs  official  advised  that  is  was. 
He  fhen  asked  whether  it  was  not  a  fact  that  any  foreign  crime 
family  could  make  a  Freedom  of  Information  Act  request  in  order 
to  learn  whether  he  was  a  subject  of  the  TECS,  or  for  that  matter, 
any  system  used  by  U.S.  Law  Enforcement.   He  also  asked  whether 
the  foreign  crime  family  member  could  then  learn  that  information 
had  been  furnished  to  the  U.S.  authorities  by  foreign  authorities. 

He  and  the  other  attendees  were  advised  that  information 
from  foreign  governments  was  able  to  be  excluded  from  release  under 
at  least  two  exemptions  of  the  Freedom  of  Information  Act  and  as  a 
matter  of  practice  this  was  always  done.   In  a  later  private 
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exchange  he  asked  what  sort  of  response  was  given  to  a  foreign 
subject  if  there  was  a  pending  investigation  at  the  time  of  the 
request,  since  he  understood  that  the  law  had  no  provisions 
to  deny  the  existence  of  records  in  such  a  case.   He  asked  then 
if  the  requester  might  not  make  an  inference  from  a  response 
different  from  a  response  that  denied  the  existence  of  records. 
A  discussion  of  the  difficulties  in  responding  to  such  a  request 
ensued,  and  the  concern  of  U.S.  Law  Enforcement  regarding  the  absence 
of  a  denial  provison  was  expressed.   He  advised  that  one  difficulty 
the  foreign  authorities  faced  stemmed  from  the  proposition  that  any 
foreign  crime  family  member  who  received  anything  but  a  blanket 
denial  from  a  U.S.  Agency  could  conclude  that  whatever  sort  of 
investigation  did  exist,  must  exist  with  the  knowledge  and 
cooperation  of  the  foreign  authorities  also.   From  his  perspective, 
submission  of  the  names  of  the  members  (and  other  information) 
raised  serious  problems. 

In  continuing  conversation,  other  ramifications  of 
dissemination  of  information  to  U.S.  authorities  were  discussed. 
One  foreign  official,  who  has  an  excellent  grasp  of  the  U.S.  Freedom 
of  Information  Act,  strongly  noted  that  his  country  has  resisted 
such  a  law. 

At  the  conclusion  of  the  conference,  the  foreign  law 
enforcement  personnel  stated  that  they  would  study  the  issue  of 
whether  the  names  of  known  organized  crime  figures  (and  other 
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information)  could  be  furnished  to  U.S.  authorities. 

The  above  information  is  furnished  specifically  because 
it  described  the  concern  of  a  foreign  country  with  a  difficult 
international  organized  crime  problem.   The  foreign  law  enforcement 
personnel  clearly  indicated  how  invaluable  our  information  is  to 
them,  and  recognize  that  they  will  need  similarly  to  furnioh 
information  to  us,  since  their  organized  crime  members  are  increasing 
their  activities  throughout  the  world,  and  particularly  in  the 
United  States.   The  foreign  authorities  had  a  very  good  grasp  of 
the  difficulties  the  Freedom  of  Information  Act  had  caused 
and  the  chilling  effect  the  Freedom  of  Information  Act  has  had 
was  obvious  to  the  U.  S.  Delegation, 

It  is  interesting  to  note  that  our  foreign  associates 
are  aware  of  the  damage  which  can  result  when  a  law  enforcement 
agency  does  no  more  than  admit  the  existence  of  a  record. 
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How  did  wc  lose  this  source?  The  organiznd  crime 
figure  targeted  by  this  informant  received  a  quantity  of  FBI 
docuiaonts  requested  under  the  FOIA.   The  target  displayed  the 
documents,  spread  them  before  the  source  and  said:   "Let's  see  if 
we  can  find  out  how  tliey  got  all  this."   The  source  was  never  the 
same . 

Fortunately,  our  Agent  had  alerted  the  informant  to  this 
nossibility.   I'.au  the  informant  not  been  prepared,  his  ignorance  and 
appreh(^nsion  concerning  \fhat  the  records  contained  could  have  made 
him  so  ill  at  ease  that  the  target's  suspicion  could  have  been 
aroused  with  serious  consequences. 

VJhen  questioned  about  the  incident  by  the  Agent,  the 
informant  said  he  had  complete  trust  and  faith  in  the  Agent,  but 
doubted  the  FBI's  ability  to  protect  information  provided  by  its 
informants.   He  also  pointed  to  the  increasing  popularity 
of  the  FOIA  as  an  amusement  whereby  organized  crime  leaders  obtained 
FBI  records  to  taunt  and  intimidate  members  of  their  organizations 
from  making  any  contact  with  law  enforcement  authorities. 

I  havR  an  e:{ample  of  that  being  done.   An  organized 
crime  figure  demanded  and  received  FHI  documents  under  the  Act.   He 
confronted  the  proprietor  of  a  business  establishment  whose  only 
association  v/ith  the  FBI  had  been  a  short,  unsolicited  interviev; 
several  years  earlier.   In  the  midst  of  a  casual  conversation, 
he  asked  the  proprietor  if  he  had  been  contacted  by  the  FBI  several 
years  agp.   Nervously,  the  proprietor  denied  such  a  contact. 
The  organized  crime  figure  laughed  and  walked  off.   A  distraught 
proprietor  telephoned  the  FBI  shortly  thereafter  for  an  explanation. 
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Th(?  FBI  lost  a  top  levol  organized  crinn  informant 
wi'.o  was  our  most  r'^liable  source  of  information  regarding  a  branch 
of  nil  ornnni:rod  crime  family. 

Thfi  association  between  the  FBI  and  this  source  began 
over  a  decace  ago.   More  than  ten  years  of  careful  development 
followed.   As  his  contacts  v/itliin  the  organized  criminal  society 
incrf^aRr-d,  he  was  able  to  provide  the  identity  of  subjects  in 
several  FBI  bank  robbery  cases  and  help  resolve  a  major  theft. 
Most  iriportant,  he  became  tlm  confidant  of  a  ranking  member  of 
the  family  through  v;hom  we  gained  valuable  organized  crime 
intej ligence. 

Sevi^ral  years  ago,  our  Special  Agent  liandling  this 
source  noticed  that  the  information  being  disclosed  was  not 
so  detailed  or  current  as  it  once  liad  been.   Tlie  informant 
would  relate  that  a  meeting  had  tal:en  place,  but  would  not  reveal 
those  aspects  of  thf»  npoting  that  could  bn   traced  to  him.   He 
would  reveal  notliing  of  a  singular  nature. 

Thin  rurtailm'=»rt  of  information  not  only  impaired  our 
once  solid  covp'rago  of  the  organized  crime  target  in  this  area; 
it  also  dii'.irished  our  Agent's  aliility  to  control  and  direct  the 
informant  and  liis  services  were  discontinued. 
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We  received  informant  information  that  Organized 
Crime  members  in  the  Detroit  area  have  been  instructed  to  submit 
FOIA  requests  to  the  FBI  in  an  effort  to  identify  our  sources. 

This  scheme  is  being  implemented.   To  date,  thirty- 
eight  members  and  associates  of  the  Detroit  Organized  Crime 
Family  have  made  requests.  The  list  of  requesters  reads  like 
a  Who's  Who  in  Organized  Crime  in  Detroit.  The  head  of  the 
Family,  the  former  head  and  other  prominent  members  all  have 
made  requests. 

Through  this  concerted  effort,  the  members  and  associates 
of  this  Family  have  obtained  over  twelve  thousand  pages  of 
FBI  documents.   The  Family  now  is  free  to  pool  these  materials 
and  analyze  the  FBI's  documents  to  whatever  level  of  sophistication 
and  scrutiny  their  abundant  resources  permit. 

At  the  least,  these  documents  will  reveal  the  scope 
and  limitations  of  our  investigations  of  organized  crime  in 
the  Detroit  area;  that  is,  those  criminal  activities  we  investigated 
and  those  about  which  we  evidently  knew  nothing.   Thus  we  probably 
have  alerted  our  adversary  to  potential  dangers  in  some  areas 
while  exposing  our  lack  of  knowledge  about  others. 

Other  possibilities  exist  as  well.  The  released 
information  can  be  combined  with  the  Family's  collective  knowledge 
of  all  that  transpired,  who  was  involved,  and  when.   It  may 
be  that  information  released  because  it  appeared  to  us  to  be 
"reasonably  segregable"  will  provide  the  missing  piece  of  information 
in  the  Family's  effort  to  identify  informants. 
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A  few  years  ago,  a  field  office  notified  FBI  Headquarters 
that  an  informant  who  had  furnished  considerable  information 
concerning  the  Weather  Underground  was  very  upset  about  the 
FOIA.   He  told  Agents  he  had  learned  that  former  and  current 
radicals  were  filing  FOIA  requests  in  an  attempt  to  identify 
informants. 

This  information  was  correct.   From  1975  through 
1981,  over  seventy  members  or  former  members  of  the  Weathermen 
have  made  FOIA  requests  of  the  FBI.   In  addition,  the  FBI  has 
released  over  sixty  thousand  (60,000)  pages  of  documents  concerning 
the  Weather  Underground  to  a  west  coast  attorney  who  represents 
Individuals  connected  with  this  organization. 

On  October  20,  1981,  a  Brinks'  guard  and  two  police 
officers  were  killed  during  the  commission  of  an  armored  car 
robbery  in  Rockland  County,  New  York. 

Among  those  who  have  been  charged  or  are  being  sought 
in  connection  with  this  incident,  are  persons  who  were  associated 
with  the  Weather  Underground.   The  individuals  who  allegedly 
participated  in  this  violent  act  and  the  organization  with 
which  they  were  associated  have  made  thorough  use  of  the  Freedom 
of  Information  Act.   Of  those  persons  who  have  been  charged 
or  are  being  sought  in  connection  with  these  killings,  five 
made  requests  to  the  FBI  for  documents  concerning  themselves, 
and  four  of  those  persons  received  documents  from  the  FBI  pursuant 
to  the  FOIA. 

While  the  fact  that  the  informant  information  in 
this  exaaple  seems  like  "old  news",  this  tragic  armored  car 
robbery  provides  a  stunning  demonstration  that  parsons  who 
were  associated  with  seemingly  dormant  organizations  may  surface 
with  violent  results.   It  drives  home  the  point  that  we  never 
know  what  use  groups  and  individuals  may  be  making  of  information 
released  under  the  FOIA. 
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In  the  early  1970 's  an  informant  belonged  to  an  organization 
allegedly  engaged  in  criminal  conduct.   In  the  late  1970' s 
leadership  of  this  small  group  submitted  FOIA  requests  to  the 
FBI.   Upon  receipt  of  excised  material,  these  individuals  began 
to  suspect  that  there  were  one  or  more  government  informants 
in  their  midst.  As  they  began  to  compare  our  releases,  they 
were  able  to  pinpoint  the  identity  of  one  of  the  two  government 
informants  who  had  successfully  penetrated  the  group.   The 
other  informant  was  told  that  he  was  suspected  of  being  an 
FBI  informant. 

The  leadership  then  instructed  all  members  of  the 
group  to  make  FOIA  requests  to  the  FBI  for  the  purpose  of  further 
comparison  of  information  in  order  to  ferret  out  additional 
government  informants. 

The  Special  Agent  in  Charge  of  the  field  office  advised 
that  this  informant  feared  for  his  physical  safety  and  livelihood, 
and  our  confidential  relationship  with  him  was  terminated. 
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The  Freedom  of  Information  Act  presents  the  potential 
for  damage  to  sensitive  FBI.  investigations,  even  in  cases  where 
no  release  of  substantive  information  is  made.  A  requester 
with  an  awareness  of  the  law's  provisions,  a  familiarity  with 
an  agency's  records  systems,  and  whatever  personal  knowledge 
he  brings  to  the  situation,  can  gain  insight  into  FBI  operations 
regardless  of  his  ability  to  procure  a  release  of  Bureau  documents. 

An  example  of  this  potential  problem  is  the  case 
of  top  organized  crime  chief  who,  acting  through  his  attorneys, 
made  a  number  of  requests  under  the  FOIA  for  FBI  documents 
pertaining  to  his  activities. 

He  became  the  focus  of  an  extensive  FBI  undercover 
operation.   He  filed  another  FOIA  request  with  the  FBI,  asking 
whether  it  or  any  other  agency  was  conducting  an  electronic 
surveillance  of  him.  You  should  note  the  sophistication  of 
the  request.   He  asked  only  for  documents  pertaining  to  an 
electronic  surveillance.   Any  FBI  response  other  than  a  "no 
record"  could  be  interpreted  as  an  admission  that  we  did  have 
such  coverage. 

While  the  request  was  being  processed,  the  existence 
of  the  FBI  investigation  was  publicly  revealed,  and  the  requester 
was  indicted. 

While  it  cannot  be  said  with  certainty  what  the  requester's 
motives  were,  it  is  not  unreasonable  to  assume  that  he  was 
interested  in  obtaining  information  concerning  the  FBI's  knowledge 
of  his  activities.   Had  he  been  notified  we  were  withholding 
documents  under  the  pending  investigation  exemption  before 
he  was  indicted,  the  organized  crime  boss  would  have  been  put 
on  notice  that  the  FBI  had  active  investigative  interest  in 
him,  possibly  jeopardizing  the  undercover  investigation. 
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Recently  we  received  an  FOIA  request  from  an  individual 
closely  associated  with  a  group  which  has  claimed  credit  for 
bombings  and  murders. 

The  requester  is  demanding  records  relating  to  particular 
activity  in  1980,  records  relating  to  certain  activity  in  1981,  and 
records  not  only  in  FBI  Headquarters  but  also  in  several  specific 
localities. 

If  we  withhold  any  information,  the  requester  demands  to 
be  told,  as  the  Act  requires,  the  specific  exemption  we  rely  upon 
to  withhold  the  information. 

In  some  cases  informants  may  be  identified  by  noting  the 
dates  and  geographical  location  of  investigative  activity  and 
reasons  we  cite  to  justify  withholding  information.   The  requester 
can  add  his  own  knowledge  of  dates,  places  and  events  to  these 
facts  and  pinpoint  the  source. 
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A  Federal  inmate  convicted  of  unlawful  interstate  flight 
to  avoid  confinement  for  robbery  and  assault  to  commit  first 
degree  murder  of  sheriff's  officers  confronted  and  threatened 
an  FBI  source  in  the  prison  exercise  yard.   This  source  had 
provided  valuable  information  to  the  FBI  in  relation  to  a 
bank  burglary  conspiracy  matter  which  involved  the  inmate. 
The  inmate  showed  the  source  an  FBI  document  which  was  released 
to  him  under  the  Freedom  of  Information  Act  and  accused  the 
source  of  being  an  FBI  informant.   This  accusation  was  based 
on  the  inmate ' s  reasoning  that  because  only  3  people  knew 
the  details  of  the  crime  discussed  in  the  document,  and  two 
of  those  names  appeared  in  the  document  caption,  the  name 
of  the  missing  person  also  must  be  the  name  of  the  informant. 
In  order  to  protect  his  life,  prison  authorities  had  to  transfer 
the  source  to  another  facility.   I!is  usefulness  as  a  source 
is  ended,  and  word  has  reached  the  street  that  this  man  is 
an  informant.   This  example  demonstrates  an  instance  where 
tho  requester's  personal  knowledge,  coupled  V7ith  the  absence 
of  certain  information,  led  to  the  exposure  of  a  confidential 
source  of  the  F'.".I. 
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A  group  whose  members  advocated  the  violent  overthrow 
of  the  United  States  made  FOIA  requests  to  the  FBI. 

We  withheld  almost  all  the  information  in  the  files. 
As  the  Act  requires,  we  cited  the  exemptions  upon  which  we  relied 
which  in  these  cases  were  the  exemptions  for  classified  information 
and  for  informant  information. 

Even  with  maximum  utilization  of  exemptions  of  the  FOIA, 
our  responses  told  them  that  we  knew  about  them  and  that  an 
informant  was  in  their  group. 

The  effectiveness  of  our  source  was  brought  to  an  end 
as  was  our  access  to  reliable  information  concerning  the  group's 
future  activities. 
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FBI  Agents  are  investigating  allegations  of  political 
corruption  and  gambling  in  a  major  metropolitan  area.   Several  of 
the  principles  in  this  matter  are  ranking  city  employees.   By 
controlling  key  positions  in  their  department,  they  can  transfer 
or  intimidate  those  employees  who  could  jeopardize  their  illegal 
activity  by  cooperating  with  the  authorities. 

The  central  figure  in  this  matter,  soon  after  our  Agents 
started  looking  into  the  gambling  allegations,  made  a  request  under 
the  Freedom  of  Information  and  Privacy  Acts  for  any  FBI  records 
concerning  himself.   He  claimed  to  a  fellow  employee  that  through 
this  request  and  the  FBI's  response,  he  could  determine  whether 
the  FBI  was  investigating  the  matter,  and,  if  so,  the  extent  of 
our  investigative  penetration  of  the  gambling  ring  in  general, 
and  himself  in  particular.   He  boasted  that  he  could  also  pick 
our  informers  and  persons  in  contact  with  the  FBI  through  these 
requests.   Seldom  are  we  able  to  verify  our  suspicion  that  these 
statutes  are  used  for  this  purpose. 

In  this  case,  we  furnished  the  requester  some  collateral 
records  while  advising  th-it  all  other  materials  rrsponsivn  to 
tlw  request  V7<=re  being  v/ithhdd  on  the  basis  of  tl^'^  exemption 
designed  to  protect  pending  investigations.   By  asserting  the 
appropriate  exemption,  hov;ever,  we  confirried  that  an  invr^stigation 
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was  under  way.   Soq*  thereafter,  subtle  cliangea  were  made  in 
the  operation,  inclutding  the  shift  of  personnel  from  the  corrupt 
department  to  other  duties.   The  purge  successfully  removed 
cooperative  employees  from  the  unit  and  completely  disrupted  the 
FBI's  investigation. 

Our  confirmation  of  the  employee's  suspicion  that  an 
investigation  was  under  way  evidently  prompted  these  counter 
measures  to  thwart  our  investigation. 
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This  next  example,  which  did  not  involve  the  FBI,  is 
another  illustration  of  the  problem. 

In  October,  1980,  a  United  States  Attorney  complained 
that  a  newspaper  printed  a  front  page  story  which  was  based  on 
information  obtained  through  the  FOIA.   He  concluded  that  those 
involved  in  a  murder  and  possible  explosives  violation  were 
able  to  identify  his  informant. 

Here  is  what  he  said.   "All  of  the  names  in  the  report 
were  deleted  with  the  exception  of  my  own.   My  informant  absolutely 
demanded  anonymity  because  he  was  and  is  terrified.   Now,  (the 
subjects)  know  exactly  who  the  informant  was. 

"Another  informant  in  this  case  was  a  Federal 
District  Judge.   The  subject  filed  an  FOIA  request  and  determined 
the  identity  of  the  judge.   He  then  called  the  judge  and  harassed 
him.   Needless  to  say,  the  judge  was  shocked.   I  doubt  that 
either  of  these  two  informants  will  ever  again  cooperate  with  us." 
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We  have  been  investigating  a  large-scale  kickback  scheme. 
Vital  information  was  provided  by  a  highly  placed  source  familiar 
with  the  subjects  in  the  case.   These  people  have  long  operated  on 
the  fringes  of  legality  and  are  on  close  terms  with  those  in  the 
highest  positions  of  organized  crime.   They  are  surveillance  con- 
scious and  suspicious  of  persons  with  whom  they  deal.   Rarely  can 
informants  penetrate  their  ranks. 

Some  time  after  the  FBI  started  investigating  the  kickback 
scheme,  one  of  the  subjects  made  an  FOIA  request  for  records  regarding 
himself.   Responsive  to  his  request  were  the  records  of  the  current 
investigation  conducted  under  the  Racketeer  Influenced  and  Corrupt 
Organizations  (RICO)  statute.   As  you  know,  when  an  FOIA  request  is 
for  material  in  an  active  investigative  file,  we  can  deny  the  request 
but  must  explain  why.   That  alerts  the  requester  that  he  is  under 
investigation . 

The  field  office  investigating  the  case  warned  that  the 
current  investigation  was  unknown  to  the  requester  and  that  any 
suggestion  of  its  existence  would  jeopardize  the  safety  of  the 
FBI  source. 

A  period  of  careful  and  deliberate  correspondence  with  the 
requester  ensued.   Collateral,  less  sensitive  records  were  furnished 
v;hile  the  informant's  data  was  withheld  based  on  the  informant  exemptioi 
What  suspicion,  if  any,  has  been  cast  on  the  source  is  unknown. 
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The  case  is  scheduled  for  presentation  to  a  grand  jury. 
We  probably  will  never  know  if  our  FOIA  release  alerted  the  subjects 
and  enabled  them  to  attempt  to  frustrate  prosecution. 

The  source  has  not  been  contacted  by  the  subject  in 
the  past  six  months.  We  do  not  know  what  significance,  if  any,  to 
attach  to  that. 

Another  v/itness  in  the  case  fled  and  has  not  been  located. 
VJe  do  not  knov;  whether  or  not  our  FOIA  release  had  anything  to  do 
with  his  disappearance. 
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On  October  6,  1981,  a  midwestern  office  informed  FBI 
Headquarters  that  a  high  ranking  law  enforcement  officer  was  making 
an  FOIA  request  in  an  attempt  to  identify  members  of  his  department 
who  had  cooperated  with  the  FBI  in  the  investigation  of  public 
corruption  matters  in  that  county.   Although  associates  of  the 
officer  were  indicted,  and  he  himself  was  under  investigation, 
sufficient  evidence  to  indict  him  was  not  developed.   He  did, 
however,  suspend  a  subordinate  who  was  a  Government  witness  in 
the  case  because  the  subordinate  had  not  notified  the  officer 
of  his  cooperation  with  the  FBI  in  this  matter.   The  case  Agent 
believes  that  the  FOIA  request  is  an  attempt  to  identify  other 
subordinates  for  the  purpose  of  further  reprisals. 

The  FOIA  request  was  detailed,  asking  for  information 
about  several  subordinates  who  had  in  fact  cooperated  with  the 
investigation  and  providing  personal  information  about  them, 
such  as  their  dates  of  birth.   Processing  of  the  Headquarters 
files  was  completed  in  late  1981,  and  approximately  100  pages 
were  released  from  FBI  Headquarters  files.   It  is  anticipated 
that  an  additional  150  pages  of  field  office  files  will  be 
released  pursuant  to  this  request. 

A  person  involved  with  an  extremely  violent  terrorist 
network  who  suspected  informants  in  the  group  stated  that  in  an 
attempt  to  identify  these  informants,  multiple  FOIA  requests  would 
be  submitted  to  the  FBI  and  the  responses  then  would  be  analyzed. 
The  group  has  in  fact  begun  submitting  requests. 
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A  United  States  citizen  declined  to, cooperate  with  the 
FBI  in  a  unique  opportunity  to  penetrate  a  hostile  foreign 
intelligence  estciblishment  located  in  this  country.   Although 
otherwise  willing  to  be  cooperative,  this  citizen  advised  that 
he  feared  a  future  release  of  documents  under  the  FOIA  could  reveal 
the  extent  of  his  cooperation  and  damage  his  financial  livelihood. 

An  FBI  Agent,  conducting  a  foreign  counter- 
intelligence investigation  concerning  possible  loss  of 
technology  to  a  hostile  foreign  country,  contacted  an 
American  businessman  about  a  research  program  being  conducted 
by  his  company.   The  individual  was  cooperative,  but  refused 
to  release  a  copy  of  a  company  business  report  to  the  agent, 
fearing  that  business  competitors  could  obtain  the  report 
through  the  FOIA  and  learn  of  the  company's  research  activities. 


834 


In  addition  to  the  examples  cited,  th«  FBI  has  conducted 
analyses  of  FOIA  releases  and  possible  uses  of  the  FOIA.   In.  the 
former  instance,  the*  FBI  has  concluded  that  requesters  can  use 
released  records  to  identify  confidential  sources  despite  diligent 
efforts  by  our  analysts  to  protect  those  sources.   Dates, 
geographic  locations  reporting  investigations,  the  volume  of 
material  recorded  in  a  given  time  frame,  even  the  edssence  of 
information  in  certain  time  frames  or  from  certain  locations  can 
substantially  assist  such  analyses. 

Mandatory  response  requirements  of  the  FOIA  necessitate 
that  specific  exemptions  be  cited  even  if  all  records  are  withheld. 
FBI  analysis  confirms  that  sensitive  investigations  can  be  thwarted 
and  suspected  informants  targeted  and  positively  identified 
because  of  these  provisions.   Inherent  defects  of  the  FOIA  pose 
not  only  grave  risks  to  individual  investigations  and  informants, 
but  jeopardize  as  well  the  FBI's  ability  to  effectively  perform 
its  federal  law  enforcement  and  internal  security  functions. 
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COSTS 

In  1974,  Congress  amended  the  Freedom  of  Information 
Act  to  broaden  public  access  to  government  information.   The 
cost  of  this  legislation  was  expected  to  be  relatively  small. 
For  example,  the  House  Committee  on  Government  Operations  deter- 
mined that  "additional  costs  that  may  be  required  by  this  legislation 
should  not  exceed  $50,000  in  fiscal  year  1974  and  $100,000  for 
each  of  the  succeeding  five  fiscal  years."   It  is  important 
to  note  this  was  the  projected  cost  of  FOIA  for  the  entire 
Federal  Government.   The  FBI  alone  spend  $160,000  dollars  on  FOIA 
in  1974,  and  costs  have  skyrocketed  since  then.   It  is  estimated 
that  the  FBI's  total  FOIA  costs  since  that  year  have  exceeded 
$55  million.   This  estimate  includes  personnel,  administrative, 
litigation  and  other  costs  to  FBI  Headquarters  and  Field  Offices. 

Little  money  is  recovered  from  those  who  use  the  Act. 
While  government  agencies  such  as  the  FBI  may  collect  search 
and  duplication  fees,  the  fees  do  not  approach  the  Act's  true 
costs.  For  example,  the  FBI  spent  more  than  12  million  for  its 
FOIPA  program  in  fiscal  year  1981,  but  recovered  only  $44,616 
in  fees  during  the  last  calendar  year. 


836 


On  November  12,  1981,  Director  Webster  testified  in 
open  session  before  the  Subcommittee  on  the  Constitution, 
Senate  Judiciary  Conn»ittee.   The  following  includes  part  of 
his  opening  statement  and  colloquies  with  some  of  the  Members. 


You  may  be  interested  to  know  what  we  have  released 
in  response  to  Freedom  of  Information  Act  requests  over  60,000 
pages  of  FBI  documents  concerning  the  Weather  Underground  to  a 
West  Coast  attorney  who  represents  individuals  connected  with 
that  organization.   Of  those  arrested  in  connection  with  the 
murder  of  two  police  officers  and  a  Brinks  guard,  two  have 
Freedom  of  Information  Act  lawsuits  pending  against  the  FBI 
right  now. 

The  FBI  does  not  know  and  has  no  way  of  knowing  with 
certainty  to  what  extent  those  60,000  pages  of  FBI  documents 
assisted  those  involved  in  the  recent  Brinks  robbery.   We  do 
know  two  of  those  apprehended  had  received  documents  and  were 
suing  us  under  POIA  for  more  information. 

On  November  2,  1979,  Joanne  Chesimard  escaped  fro« 
prison  where  she  was  serving  her  sentence  for  killing  a  New 
Jersey  State  Trooper.   She  left  behind  in  her  cell  about  1,700 
pages  we  had  released  to  her  under  the  Freedom  of  Information 
Act. 
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New  Jersey  authorities  who  studied  those  documents 
are  convinced  the  information  she  received  made  the  task  of 
apprehending  her  again  more  difficult. 

I  cannot  say  whether  or  not  the  Freedom  of 
Information  Act  has  assisted  Joanne  Chesimard  in  her 
successful  attempt  to  frustrate  the  efforts  of  law  enforcement 
to  apprehend  her.   I  do  know  she  was  reading  the  documents 
when  she  escaped  and  I  do  know  she  remains  at  large. 

•   •   • 

Mr.  Webster.   As  I  know  the  Senator  is  aware  from 
past  experience/  getting  at  organized  crime  has  been  a 
tremendous  challenge  for  us.   No  other  similar  apparatus  is 
better  insulated  and  better  protected  at  the  higher  levels. 

We  have  enjoyed  some  significant  successes  in  the 
last  18  months,  most  of  which  we  can  attribute,  at  least 
initially  or  throughout  the  investigations,  to  source 
information  and  undercover  work.   It  sometimes  takes  years  to 
develop  that  kind  of  information  and  put  it  in  place  at  a 
level  where  we  can  actually  find  evidence,  not  just  rumors  but 
evidence,  that  we  can  use  against  top  figures  in  organized 
crime. 

You  did  not  come  here  to  hear  me  tick  off  our 
successes,  but  the  importance  has  really  come  home  to  me  in 
this  area.   It  is  a  dangerous  area.   Reprisals  are  severe  and 
sometimes  terminal  in  terms  of  the  objectives  and  threats 
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where  informants  are  concerned.   They  need  to  know  that  they 
are  going  to  be  protected  and  that  their  names  will  not  find 
their  way  into  organi>»ed  crime  hands.   They  need  to  be  very 
satisfied  about  that.   Otherwise,  we  are  not  going  to  get  the 
information. 

Senator  DeConcini.   is  that  a  hindrance  today? 

Mr.  Webster.   It  is  an  enormous  hindrance  today, 
because  they  are  aware  that  organized  crime  officials  have, 
either  on  their  own  behalf  or  by  using  other  intermediaries, 
sought  this  type  of  information  and  tried  to  identify  those 
who  were  giving  that  kind  of  information. 

They  need  to  be  reassured  that  every  reasonable  step 
that  can  be  taken  by  Government  —  and  that  includes  the 
Congress  —  has  been  taken  for  their  protection.   There  are 
going  to  be  risks  in  any  event,  but  they  should  not  be 
needless  risks. 

Senator  DeConcini.   Director  Webster,  if  an 
organized  crime  organization  was  anticipating  going  into  some 
new  venture  —  narcotics,  extortion,  or  whatever  —  and  they 
had  a  small  group  of  decisionmakers  to  implement  this  plan, 
would  it  be  possible  for  one  or  more  of  those  organizers  to 
find  out,  through  the  Freedom  of  Information  Act,  whether  or 
not  any  of  them  were  suspects  or  any  investigation  was  ongoing 
either  as  to  them  personally  or  as  to  the  type  of  activity 
they  might  be  anticipated? 
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Mr.  Webster.   One  of  the  favorite  ploys  is  to  try  to 
ask  for  a  file  and  then  see  if  we  withhold  it  and  what  the 
exemption  basis  is.   We  have  to  state  what  the  exemption  is. 
Presently,  if  we  say  the  basis  is  an  ongoing  investigation, 
they  already  have  the  information  they  want. 

Senator  DeConcini.   And  that  happens;  is  that 
correct? 

Mr.  Webster.   Yes,  it  does. 

Senator  DeConcini.   If  an  organized  crime  person 
wanted  to  use  an  alias  name  to  find  out  whether  or  not  there 
was  any  investigation  as  to  some  of  the  contact  that  he  might 
have,  has  that  been  attempted,  to  your  knowledge? 

Mr.  Webster.   The  way  the  law  is  written,  we  have  no 
basis  for  running  a  name  back. 

Senator  DeConcini.   You  do  not  know  whether  or  not 
aliases  are  used? 

Mr.  Webster.   That  is  right. 

Senator  Hatch.   Could  I  interrupt  for  just  a 

minute? 

Senator  DeConcini.   Certainly.   I  yield. 

Senator  Hatch.   I  understand  one  of  your  dilemmas. 
You  said  in  your  opening  statement  that  you  had  reached  the 
limit  of  what  you  could  say  publicly  about  the  FBI's  problems 
in  trying  to  protect  informants.   On  the  one  hand,  if  you 
illustrate  the  problem  too  vividly,  you  may  be  furnishing 
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annnunition  to  those  who  would  like  to  make  sure  no  one  in 
their  group  becomes  art  informant.   On  the  other  handr  it  seems 
to  me  that,  unless  you  give  some  examples  to  Congress,  you  run 
the  risk  of  not  makln'^  a  convincing  argument  for  amending  the 
act. 

The  journalists  who  testified  prior  to  your  coming 
here  raised  the  issue  quite  strongly  that  the  FBI  cries  wolf 
but  rarely  shows  any  concrete  illustrations. 

I  wonder,  without  naming  names,  if  you  could  provide 
for  the  subcommittee  some  examples  of  informants  who  have  been 
identified  as  a  result  of  the  Freedom  of  Information  Act. 
Maybe  you  could  use  hypotheticals;  I  do  not  care  how  you  do 
it.   If  you  could  give  us  some  examples,  I  think  that  would 
help. 

Mr.  Webster.    Mr.  Chairman,  I  think  I  could 
reasonably  anticipate  that  kind  of  a  need  on  your  part,  and  I 
have  some  information  that  I  am  in  a  position  to  give  you.   It 
is  sanitized  a  little  bit,  so  we  will  not  try  to  point  fingers 
at  conditions  that  are  still  around  us.   And  I  would  be  glad 
to  give  more  details  in  executive  session  to  you. 

Senator  Hatch.   Let  us  get  what  we  can  in 
non-executive  session. 

Mr.  Webster.   Yes.  We  will  go  through  a  few  of 
these.   It  is  broader  than  just  a  specific  identification  of  a 
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particular  informant.   It  is;  Can  they  reasonably  be  concerned 
about  our  ability  to  protect  them? 

Walter  Cronkite  testified  in  connection  with  the 
"Stanford  Daily"  litigation.   It  is  the  chilling  effect  of  the 
perception  that,  "If  anybody  could  be  identified,  why  not  me?" 
They  need  firmer,  clearly  set  parameters  so  that  they  know  we 
can  protect  them  and  so  that  our  Agents,  who  will  not  go  out 
and  lie  to  their  informants,  can  say  with  confidence  and  can 
build  an  informant  base  with  confidence,  that  we  can  protect 
them. 

We  have  identified  informants  who  have  told  law 
enforcement  and  intelligence  agencies  that  they  will  not 
provide  information  because  they  fear  their  identities  will  be 
disclosed  through  the  Freedom  of  Information  Act. 

I  have  not  gone  back  in  detail,  but  in  the  report 
that  I  sent  to  you,  Mr.  Chairman,  and  others  two  years  ago,  I 
filled  an  appendix  with  paragraphs  of  particular  cases  that 
had  been  collected  and  reported  back  to  us,  not  on  a  quota 
basis  but  by  the  individual  offices,  because  I  knew  two  years 
ago  I  was  going  to  have  to  make  this  kind  of  case. 

We  have  examples  of  situations  in  which  individuals 
have  claimed  that  they  have  identified  sources  through  the 
act.   They  come  and  say,  "We  have  figured  this  out,"  either 
talking  to  us  or  talking  to  the  person  who  is  the  presumptive 
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source.   I  have  exan^les  in  which  investigations  have  been 
harmed  as  a  result  of  the  act. 

I  think  Senator  DeConcini  made  reference  to  the 
visual  demonstration  that  we  have  prepared.   We  prepared  an 
initial  demonstration  to  test  our  own  assumptions  on  how 
vulnerable  we  were  to  this  type  of  logical  analysis  of 
multiple  records.   We  have  used  it  at  our  own  training  at 
Quantico.   We  have  made  a  demonstration  available  to  you.   I 
think  that  it  graphically  portrays  some  of  our  problems  with 
respect  to  the  act. 

In  one  example  —  and  I  am  shortening  these,  and  it 
takes  a  little  of  the  color  and  the  tensions  that  exist  out  of 
it,  but  I  have  to  do  it  that  way  —  an  informant  told  us  that 
he  was  confronted  by  a  convicted  felon  who  showed  him  a 
document  released  to  him  under  the  POIA.   The  felon  accused 
him  of  being  an  informant,  and  he  threatened  him,  so  the 
Informant  moved  out  of  the  State. 

Drug  Enforcement  Administration  agents  were 
attempting  to  obtain  information  from  a  potential  Informant, 
and  thus  far  he  has  refused  to  be  of  assistance.   He  has  told 
the  agents  that  after  his  own  arrest  he  made  an  POIA  request 
and  that  he  identified  the  informant  who  was  responsible  for 
his  arrest.   He  is  afraid  that  if  he  cooperates  with  DEA, 
anyone  arrested  will  be  able  to  identify  him  as  the  Informant 
because  he  was  able  to  identify  his  own  informant. 
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A  newspaper  made  a  request  and  received  some 
documents,  and  it  printed  a  story  which  contained  this 
sentence:   "Though  many  of  the  names  have  been  blacked  out  by 
FBI  officials,  other  documents  indicate  that  a  Salt  Lake  City 
resident"  —  and  I  will  not  list  the  name  here  —  "was  the  FBI 
informant."  And  they  listed  the  name. 

After  studying  one  of  our  releases,  a  researcher 
with  detailed  knowledge  of  the  subject  matter  claimed  he  was 
able  to  identfy  the  individuals  whose  names  were  deleted.   He 
wrote  an  article  criticizing  those  who  had  cooperated  with  the 
FBI. 

A  source  spoke  to  an  FBI  Agent.   The  source  was 
extremely  upset.   He  said  he  had  received  a  telephone  call 
from  an  individual  who  told  him  he  had  just  received  his  FBI 
file  and  it  identified  him  —  that  is,  the  source  —  as  an  FBI 
informant. 

Although  we  had  invoked  the  confidential  source 
exemption  during  processing,  the  individual  had  somehow 
identified  our  source.  That  is  always  the  problem  that  we 
have  in  the  hard  line  that  the  statute  now  takes.   We  do  not 
know  what  the  requester  knows.... 

Mr.  Webster.  There  is  a  great  potential  for  human 
error.   For  example,  in  the  Rosenberg  or  Meeropol  case,  where 
the  judge  ordered  us  to  release  documents  at  the  rate  of 
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40,000  documents  a  month,  in  that  one  case  —  there  is  bound 
to  be  some  pressure  On  time  to  conqply  with  the  statute. 

Senator  Hatch.   Is  there  any  way  you  can  be 
absolutely  sure  releasing  40,000  documents  a  month? 

Mr.  Webster.   No,  you  really  cannot. 

niere  is  a  certain  amount  o£  testing  that  goes  on 
because  of  this.   There  is  a  lot  of  conversation  in  the  street 
about  v^o  were  the  sources  of  information. 

The  defendants  and  suspects  in  a  DBA  case  included 
an  experienced  ex-police  officer,  a  defense  attorney 
specializing  in  criminal  law,  and  an  experienced  drug  dealer. 
All  were  constantly  armed  and  violence  prone.   The  ex-police 
officer  had  submitted  FOIA  requests  regularly  for  a 
considerable  period  of  time. 

As  the  investigation  continued,  the  attorney  and  the 
drug  dealer  began  to  submit  FOIA  requests.  The  attorney  was 
well  aware  of  FOIA  and  the  manner  in  which  it  can  be  exploited 
to  determine  whether  or  not  there  was  an  ongoing  investigation 
of  the  suspects  and  the  methods  by  which  an  informant  could  be 
identified. 

Several  informants  in  the  case  learned  that  the 
subjects  were  submitting  frequent  FOIA  requests.   Two  became 
frightened  and  ceased  providing  information  and  fled  out  of 
the  State.   It  was  a  good  ploy  on  their  part.   All  the 


845 


defendants  escaped  conviction.   They  were  convicted  in  a 
separate  case. 

You  know,  you  see  something  like  "green  sedan r" 
which  is  something  I  use  in  talking  to  the  agents.   "Green 
sedan"  —  we  cannot  say  that  will  identify  an  informant.  Our 
300  employees  who  process  FOIA  requests  do  not  know  the  person 
who  is  requesting  the  information.   They  do  not  know  what  is 
significant  about  a  green  sedan.   So  they  are  supposed  to 
leave  it  in  under  the  statute. 

That  is  the  kind  of  situation  we  are  confronted  with 
when  we  have  no  latitude  in  a  sensitive  investigation,  such  as 
organized  crime,  foreign  counterintelligence  or  terrorism. 

Senator  DeConcini.   If  the  Senator  would  yield,  just 
to  follow  that  up.  Director  Webster,  you  are  saying  that  to 
some  people  a  green  sedan  would  identify  a  certain  person  or  a 
certain  informant? 

Mr.  Webster.   Absolutely.   He  would  know. 

Senator  DiConcini.   It  would  thereby  jeopardize  the 
safety  of  that  person  and  any  continued  investigation  you  were 
conducting  if  he  were  your  sole  source  of  information? 

Mr.  Webster.   Exactly. 

Senator  Hatch.   Was  that  an  actual  situation,  or  is 
that  just  a  hypothetical? 


846 


Mr.  Webster.   I  think  that  Is  a  hypothetical  one^ 
but  you  could  substitute  an  address  or  a  geographic  location c 

Senator  Hatch.   Was  there  not  one  where ^they  just 
mentioned  the  sex  of  a  person  and  that  identified  'the 
informant? 

Mr.  Webster.   That  is  right.   It  is  a  simple  process 
of  elimination. 

We  have  had  'situations  where  there  were  three  people 
at  a  meeting  and  two  show  up  as  suspects.   It  does  not  take 
much  imagination  to  figure  out  that  the  third  one^  since  he 
was  not  a  suspect  in  our  investigation  file,  was  probably  the 
Informant  and  can  be  confronted  then  by  the  other  two  or  by 
their  agents. 

Senator  Hatch.   Especially  if  they  have  a  document 
from  the  FBI  saying  that  one  of  the  three  — 

Mr.  Webster.   That  is  right.   The  document  just 
listed  two  people,  and  they  know  that  there  were  three  people 
at  that  meeting. 

Senator  Hatch.   Yes. 

Mr.  Webster.   In  the  95th  Congress,  Mr.  Gary 
Bowdach,  an  admitted  organized  crime  figure,  testified  before 
Senator  Nunn's  Government  Operations  Committee.   He  testified 
that  he  made  an  FOIA  request  —  and  I  am  quoting  —  "to  try  to 
Identify  the  informants  that  revealed  information  to  the 
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agencies."   Senator  Nunn  asked  him  if  he  wanted  their  names  so 
that  he  could  murder  them.   Mr.  Bowdach  said,  "Yes,  sir." 
When  asked  if  this  kind  of  motivation  is  prevalent  with 
organized  crime  figures  in  the  penitentiary,  Mr.  Boudach 
responded,  "Absolutely." 

Bowdach  went  on  to  describe  how  he  and  other  inmates 
went  through  about  five  pounds  of  documents  released  under 
FOIA  and  through  analysis  learned  that  the  deletions  were  not 
toally  complete.   He  stated  than  an  individual  had  been 
identified  in  this  exercise. 

That  is  the  same  one  where  I  keep  hearing  about 
people  saying,  "Well,  they  did  not  identify  him  enough  because 
they  killed  the  wrong  man,"  because  the  identification  was 
figuring  out  how  many  letters  were  in  the  deleted  section  and 
it  turned  out  to  be  a  symbol  number  rather  than  a  name.  That 
does  not  give  me  very  much  comfort,  and  it  certainly  does  not 
give  our  informants  very  much  comfort  if  the  wrong  man  got 
murdered. 

Colonel  Clinton  Pagano,  the  Superintendent  of  New 
Jersey's  State  Police,  wrote  to  me  shortly  after  Joanne 
Chesimard  escaped  from  the  Clinton  County  Correctional 
Institution  in  November  1979.   He  did  not  really  wait  to 
write;  he  picked  up  the  phone  to  call  me,  and  then  he  wrote  to 
me. 
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Chesimardr  as  I  mentioned  in  my  opening  statement, 
was  serving  a  life  aentence  for  the  execution  style  murder  of 
a  New  York  State  trooper.   Following  her  escape,  prison 
authorities  found  in  her  cell  numerous  FBI  records  acquired  by 
Chesimard  under  the  FOIA.   After  reviewing  these  records. 
Colonel  Pagano  concluded  --  and  I  am  quoting  him  now  —  "Our 
efforts  to  apprehend  this  fugitive  have  been  impaired,  and  the 
working  relationship  between  the  New  Jersey  State  Police  and 
the  FBI  has  suffered  accordingly.   Without  question,  Joanne 
Chesimard  has  an  in-depth  knowledge  of  the  procedures  of  your 
Agency  which  she  will  use  to  elude  apprehension." 

Many  other  people  feel  the  same  way  about  it.   I  am 
aware  of  another  case  in  another  part  of  the  country  where 
police  officers  had  important  information  relative  to  a 
foreign  counterintelligence  investigation  and  would  not  give 
it  to  us  because  they  did  not  believe  we  could  protect  the 
source. 

Senator  Hatch.   I  take  it  you  had  additional 
information  that  might  have  been  able  to  resolve  some  of  the 
problems. 

Mr.  Webster.   That  is  right. 

Senator  Hatch.   But  you  were  stymied  because  of  the 
failure  to  cooperate  on  behalf  of  the  local  law  enforcment 
people. 
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Mr.  Webster.   I  have  another  case  in  which  a  man 
with  a  long  history  of  felony  arrests  and  convictions  has  used 
the  act  repeatedly  in  what  is  obviously  a  systematic  manner  to 
zero  in  on  an  informant.   I  cannot  discuss  this  case  in 
public,  because  it  is  too  sensitve  and  the  people  are  still  in 
a  postion  to  engage  in  reprisals. 

The  systematic  elimination  would  make  you  realize 
that  this  is  a  ripe  target  for  anyone  who  likes  crossword 
puzzles  or  ordinary  challenges  of  analysis  to  try  to  take 
these  documents  and  find  the  missing  link.   They  have 
something  that  we  do  not  have,  and  that  is  the  extra 
knowledge.   We  do  not  know  what  the  extra  knowledge  is. 

In  the  package  of  proposals  that  I  submitted  in  1979 
are  just  pages  and  pages  in  which  people  in  all  segments  of 
society  refused  to  provide  us  with  information  that  they 
feared  could  be  revealed  under  the  act. 

I  think  one  of  the  saddest  experiences  that  I  had  in 
the  first  year  that  I  came  here  was  with  personal  calls  and 
telephone  calls  by  Federal  judges,  all  friends  of  mine/  who 
claimed  that  they  were  very  sorry  but  they  did  not  want  to  be 
interviewed  by  FBI  agents  about  candidates  for  judges  to  sit 
on  their  courts.   They  said  they  had  read  the  act,  they 
understood  the  act,  and  they  knew  that  there  were  going  to  be 
these  nice  line-by-line,  word-by-word  deletions,  that  the  new 
candidate  had  every  right  to  ask  for  his  file  under  the 
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Privacy  Act/  and  if  he  was  confirmed  and  got  on  the  bench  he 
would  b«  spending  the  rest  of  his  life  with  him,  knowing  that 
that  particular  judge  had  derogatory  comments  to  make  about 
him.   So  the  judge,  »ather  than  put  up  with  that,  defaulted  in 
his  public  responsibility  to  make  us  aware  of  the  deficiencies 
in  a  judicial  candidate. 

Senator  Hatch.   This,  of  course,  makes  it  very 
difficult  for  us  here  on  the  Judiciary  Committee  when  we  have 
so  many  judgeships  coming  before  us  constantly. 

Mr.  Webster.   We  have  to  come  to  you  with  the  best 
that  we  have.   Sometimes  it  is  not  the  best,  for  just  this 
reason.   We  tell  everybody  that  they  have  a  promise  of 
confidentiality. 

Senator  DeConcini.   Mr.  Chairman,  let  me  just 
interrupt  for  a  moment  with  a  personal  experience  along  that 
line  under  the  previous  Administration.   I  suggested  a  nominee 
for  a  U.S.  Federal  court  which  was  not  sent  up  here,  but  in 
fact  the  FBI  did  a  background  check  on  the  individual.   The 
individual  asked  for  and  gave  me  Information  to  ask  for  the 
file,  and  I  got  it. 

I  noted  in  reading  it  that  there  were  Federal 
judges,  prosecutors,  and  police  on  both  sides  of  this 
particular  person's  information  that  gave  positive  information 
and  gave  negative  information.   There  names  were  crossed  out, 
but  if  you  were  familiar  with  the  community,  like  I  was  and 
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the  proposed  nominee,  there  was  no  question  that  it  was  Judge 
So-and-So  sitting  on  this  court  that  said  this,  whether  it  was 
for  or  against  the  individual.   It  was  a  very  difficult 
situation. 

Had  the  man  been  put  on  the  court,  it  would  have 
been  even  worse  because  one  of  the  people  who  had  derogatory 
comments  happened  to  be  on  that  court. 

Senator  Hatch.   I  have  looked  at  those  FBI  files, 
and  I  have  to  admit  that  it  is  all  right  there  for  anybody  to 
see. 

Senator  DeConcini.  And  there  is  no  criticism  of  the 
FBI;  they  were  just  doing  their  job.  But  it  certainly  was  not 
difficult  to  figure  out  who  it  was. 

Mr.  Webster.  We  are  just  following  the  statutes  and 
the  limitations  of  the  statute  in  its  present  form. 

We  have  polled  our  Agents  in  the  field  to  see  what 
their  sense  of  it  is.   We  took  a  representative  sample  of 
about  half  of  our  total  population,  and  70.3  percent  indicated 
that  FOIA  had  diminished  their  ability  to  develop  quality 
informants.   You  can  discount,  and  others  may  discount,  that 
type  of  information,  but  these  are  the  people  who  have  to 
develop  the  informants,  and  these  are  the  people  who  are 
encountering  difficulties. 

Senator  Hatch.   What  percentage? 
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Mr.  Webster.  A  year  ago.  In  a  random  population 
sanqple  of  4,100  street  Agents,  which  Is  not  our  total 
population,  70.3  percent  Indicated  that  FOIA  was  giving  them 
major  problems. 

Senator  Hatch.  Is  that  because  of  perception  that 
they  might  be  disclosed? 

Mr.  Webster.   I  do  not  think  we  have  any  way  of 
quantifying  that.   It  is  a  combination  of  both.   It  is  what 
the  prospective  informants,  existing  informants,  or  former 
informants  tell  them  about  their  reasons  for  not  cooperating. 

It  also  represents  some  knowledge  on  the  part  of  our 
Agents  about  limitations  of  the  assurances  they  can  give.  As 
I  said  before,  they  do  not  intend  to  lie  to  the  informants. 
Informants  want  to  know  straight  out,  "Can  you  keep  this?"  By 
the  time  the  Agent  has  finished  giving  the  qualifiers,  it  is 
not  quite  as  reassuring  as  it  ought  to  be. 

Senator  DeConcini.   Do  you  have  other  cases? 

Mr.  Webster.   I  think  one  of  the  other  concerns  I 
should  mention,  since  I  have  the  opportunity,  is  in  terms  of 
trying  the  quantify.   There  are  many  cases  where  we  are  just 
not  going  to  hear  from  somebody  saying,  "You  sent  us  too  much 
information."  There  are  only  a  few  who  are  going  to  stand  up 
and  say,  "Ha  ha,  we  found  out  with  what  you  sent  us." 

In  hostile  intelligence  activity  in  this  country, 
which  it  is  our  duty  to  combat  under  our  foreign 
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counterintelligence  responsibilities,  it  is  a  cardinal 
principle  of  positive  intelligence  gathering  --  which  is  what 
they  are  engaged  in  —  that  once  you  identify  your  informant 
you  leave  him  in  place.   Once  you  know  who  the  assets  are,  you 
just  leave  them  there,  because  you  know  they  are  on  the  other 
side.   So  for  many  of  them,  there  have  been  no  particular 
reprisals  and  no  particular  injury,  but  they  have  lost  their 
utility  and  perhaps  are  feeding  back  disinformation  to  us 
because  they  may  have  been  identified  and  left  in  place.   That 
is  still  another  way  in  which  this  kind  of  information  affects 
our  ongoing  responsiblities . . . . 

Senator  Hatch.   I  understand  the  FBI  spends  more 
than  $10  million  every  year  processing  their  FOIA  requests. 
This  results,  of  course,  in  a  great  volume  of  disclosures.  For 
instance,  you  mentioned  that  over  60,000  pages  were  produced 
just  for  people  in  the  Weather  Underground  organization.  With 
this  volume  of  material  being  processed  —  and  you  have  to 
meet  process  needs  on  a  daily  basis  —  you  have  expressed  to 
me  personally  that  you  have  a  great  concern  with  human  error. 

While  I  am  confident  that  you  do  everything  possible 
to  avoid  errors  that  disclose  senstive  matters,  even 
bureaucracies  are  human.   Would  this  chance  for  human  error 
justify  the  Administration's  request  that  all  terrorism, 
foreign  counterintelligence,  and  organized  crime  records  be 
exenpt? 
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Mr.  Webster.   It  is  certainly  one  of  the  iinportant 
reasons  'for  doing  so.   It  goes  beyond  mere  protection  of 
informartt  information;  it  involves  the  protection  of  our 
sources  and  our  methods,  the  means  by  which  these  long-term, 
ongoing  investigations  can  be  protected. 

I  mentioned  earlier  that  we  collect  a  great  deal  of 
data.   It  is  a  slow  process  putting  things  together,  finding 
our  way,  and  making  sense  out  of  bits  and  pieces  of 
information.   If  any  of  that  gets  out,  not  just  source 
information,  but  if  any  of  that  gets  out,  criminal  enterprises 
can  take  great  advantage  by  sending  us  down  blind  alleys, 
escaping  us  as  we  get  closer  to  them,  knowing  how  we  operate. 

All  of  those  reasons,  I  think,  in  addition  to 
protecting  the  lives  of  sources  of  information  go  to  giving  us 
special  protection  in  these  highly  sensitive,  crucial  areas. 

In  response  to  requests  from  several  of  the  FBI's 
Oversight  Committees,  Director  Webster  prepared  some  proposed 
amendments  to  the  Freedom  of  Information  Act.   With  the  permission 
of  then  Attorney  General  Bell,  he  sent  them  in  June,  1979,  to  those 
committees  with  oversight  responsibilities.   The  following  appeared  in 
the  appendix  to  the  FBI's  package  of  proposals. 
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INTRODUCTION 

On  April  25,  1978,  the  General  Aooounting  Of flea 
(GAO)  requested  Federal  Bureau  of  Xnvestilgatlon  (FBI), 
participation  in  a  GAO  study  on  the  impact  of  the  Freedom  of 
ncformation  A«t  (FOIA)  and  the  Privacy  Mot  (PA)  of  1974  on 
law  enforcement  activities.  To  compile  data  for  the  GAO 
request,  the. FBI  canvassed  its  Headquarters  components  and 
59  field  divisions.   The  following  examples  Include 
instances  of  perceived  and/or  actual  impact  reported  by  FBZ 
field  offices  and  Headquarters  divisions  In  response  to  the 
GAO  request  and  subsequent  to  the  GAO  study.   Examples 
which  involve  classified  matters  are  not  included. 

A.   STATE  AND  MUNICIPAL  LAW  ENFORCEMENT  AGENCIES 

An  FBI  office  noted  a  trend  to  exclude  Agents 
working  organized  crime  matters  from  key  intelligence 
meetings  in  their  area.   Several  state  law  enforcement 
officers  have  mentioned  a  concern  for  the  security  of 
information  in  connection  with  Freedom  of  Information- 
Privacy  Acts  (FOIPA)  disclosures  as  the  reason  for  the 
closed  meetings.   The  office  undertook  efforts  through  meetings 
with  state  and  local  law  enforcement  agencies  to  improve 
their  understanding  of  the  FOIA  and  PA  legislation.   These 
efforts  have  not  met  with  complete  success. 


The  Attorney  General  for  a  certain  state  has 
advised  he  intends  to  follow  a  policy  concerning  the  release 
of  state  records  to  be  in  conformity  with  the  FOIPA. 
Consequently,  in  applicant  background  investigations,  state 
police  arrest  records  concerning  relatives  of  applicants  are 
not  made  available  to  the  FBI. 


Due  to  the  FOIPA,  difficulty  has  been  experienced 
on  several  occasions  in  obtaining  information  from  a  certain 
police  department.   Some  officers  have  stated  their  reluc- 
tance to  make  information  available  concerning  subjects  of 
local  investigation  because  of  these  Acts.   The  organised 
crime  control  bureau  and  the  intelligence  division  of  the 
police  department  have  expressed  concern  over  the  FBI's 
ability  to  protect  sources  of  information. 
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In  a  civil  rights  investigation  in  which  the 
subject  was  a  former  employee  of  a  law  enforcement  agency* 
the  head  of  that  agency  advised  subject's  personnel  file 
contained  several  previous  complaints  concerning  his  alleged 
brutality.   However,  the  agency  refused  to  make  the 
personnel  file  or  information  contained  in  it  available  to 
the  FBI,  out  of  fear  the  subject  would  have  access  to  thia 
information  under  the  PA. 


In  a  recent  civil  rights  investigation,  an  effort 
was  made  to  obtain  a  copy  of  a  police  department  report 
of  the  victim's  death.   Local  authorities  would  make  the 
report  available  for  review  but  declined  to  provide  a  copy 
for  inclusion  in  the  FBI's  investigative  report.   Antici- 
pating a  civil  suit  would  be  filed  against  the  city  and 
police  department  arising  from  the  victim's  death,  they 
questioned  the  ability  of  the  FBI  in  view  of  the  FOIA  and 
PA  to  maintain  the  local  report  in  confidence. 


A  representative  of  a  certain  police  department 
intelligence  division  has  stated  he  is  very  reluctant  to 
furnish  information  regarding  possible  domestic  revolution- 
aries.  He  is  fearful  such  information  could  inadvertently 
be  released  pursuant  to  the  FOIPA. 


A  detective  of  a  prosecutor's  office  was  contact- 
ing his  local  sources  relative  to  the  whereabouts  of  a 
former  resident  who  was  a  Federal  fugitive  charged  with 
murder.   The  detective  said  his  sources  and  contacts  in  the 
Cuban  community  were  reluctant  to  provide  information  in 
this  case  or  others  because  of  the  fear  of  disclosure  under 
the  FOIA. 

The  following  letter  was  written  by  the  Chief  of 
Police  of  a  major  city: 

"With  respect  to  FBI  files  being  made  accessible 
to  persons  or  organizations  pursuant  to  the  Privacy  Act  or 
the  Freedom  of  Information  Act,  I  request  that  all 
investigative  records  of  information,  from  whatever 
(deleted)  Bureau  of  Police  source  (including  the  (deleted) 
Police  Bureau  as  an  organization,  its  employees,  etc.), 
in  your  files  be  protected  and  kept  confidential. 
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"If  such  protection  cannot  b«  assured  to  this 
.organization  by  the  FBI,  we  will  only  be  able  to  cooperate 
in  the  exchaage  of  non-sensitive,  non-cenfidential  infor* 
nation.  The  (deleted)  Bureau  of  Police -would  not  be  abla 
to  pass  on  sensitive  information  to  the  FBI  without  this 
assurance  of  confidentiality,  and  the  effectiveness  of  tha 
»K>rking  relationship  between  our  organisations  would  be 
greatly  diminished." 


A  chief  of  police  stated  in  the  early  part  of 
1977,  that  if  any  information  is  released  by  Federal  law 
enforcement  agencies  as  a  result  of  a  raqfuest  under  the 
FOIPA,  which  indicated  that  the  source  of  information  was 
his  police  departinent,  he  would  no  longer  allow  his 
department  to  furnish  information  to  any  Federal  law 
Viforcement  agencies. 


A  representative  from  the  criminal  conspiracy 
section  of  a  certain  police  department  has  stated  his  section 
is  very  reluctant  to  discuss  information  concerning  possible 
intelligence  operations.   The  representative  stated  he  feared 
this  information  could  inadvertently  be  released  by  the  FBI 
to  an  individual  pursuant  to  an  POIPA  request. 


In  civil  rights  matters,  officers  of  a  certain 
police  department  have  been  cautioned  by  their  departmental 
attorneys  that,  when  interviewed  as  subjects  by  FBI  Agents, 
they  should  respectfully  decline  to  furnish  any  information 
based  on  the  5th  Amendment.  They  have  been  cautioned  further 
that  any  statement  they  do  make  to  the  FBI  would  be  subject 
to  disclosure  under  the  FOIPA. 


Two  police  departments  in  a  certain  state  will  not 
share  their  informants  and,  more  importantly,  a  substantial 
amount  of  their  informant  information  on  Federal  violations, 
for  fear  an  informant  will  be  disclosed  accidentally  by  the 
FBI  through  a  request  in  connection  with  ^he  FOIPA. 


It  has  been  observed  the  exchange  of  information 
among  local  police,  state  and  Federal  investigators  at  the 
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monthly  meetings  of  a  police  intelligenca  organization  has 
decreased  aubstantially.  Because  of  uncertainty  ovar  what 
information  may  meet  FOIA  or  PA  disclosure  criteria,  ther« 
is  very  little  information  exchanged  at  these  meetings. 


Since  the  spring  of  1976,  a  southern  office  of 
the  FBI  has  encountered  an  express  reluctance  by  a  police 
department  and  a  sheriff's  office's  intelligence  unit  to 
cooperate  in  furnishing  written  information  to  the  FBI  on 
security,  as  well  as  criminal,  matters.  A  member  of  the 
intelligence  unit  stated  that,  despite  past  FBI  assurances 
that  all  intelligence  information  would  be  considered 
confidential,  it  had  been  learned  a  former  black  activist, 
who  had  made  an  FOIA  request  to  the  FBI  was  furnished  a 
copy  of  an  intelligence  report  previously  furnished  to  the 
FBI  by  the  police  department.   Although  this  document  did 
not  reveal  the  identity  of  any  informant,  that  local  agency 
advised  it  had  no  choice  but  to  decline  to  furnish  further 
written  information  to  the  FBI,  in  order  to  prevent  this 
situation  from  arising  again. 


In  the  course  of  a  fugitive  investigation,  an 
FBI  Agent  was  denied  information  contained  in  city  employment 
records,  due  to  the  PA.   Subsequently,  the  Agent  was  able  to 
obtain  these  records  through  a  Federal  search  warrant  which 
was  served  on  City  Hall.   However,  because  of  delays  required 
to  obtain  the  search  warrant,  the  Agent  missed  apprehending 
the  fugitive  at  his  place  of  employment. 


B.   FOREIGN  LIAISON 

In  recent  conversations  with  two  members  of  a 
foreign  police  agency  in  an  investigation  concerning  copy- 
right matters,  these  officers  stated  they  did  not  furnish 
all  information  to  the  FBI  as  they  had  in  the  past,  due  to 
the  FOIA. 


On  April  11,  1978,  an  individual  who  has  some 
contact  with  foreign  police  department  officers  declined 
to  actively  assist  the  FBI  because  of  the  fear  of  seeing 
his  name  in  the  newspapers.   He  advised  the  promise  of 
confidentiality  by  law  enforcement  in  today's  political 
environment  is  worthless. 
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A  citizen  who  has  close  contact  with  a  foreign 
police  agency  discontinued  hit  association  with  the  FBI 
because  he  feared  that,  under  the  FOl^A,  information  vight 
be  released  which  would  identify  either  himself  or  this 
foreign  police  agency. 


In  the  past  two  years,  several  Agents  have  had 
contact  with  foreign  police  representatives  visiting  the 
United  States.   These  representatives  have  come  froo  t7e stern 
countries,  some  of  which  have  experienced  internal  problems 
with  terrorism.   These  police  representatives  generally 
offered  the  observation  that,  despite  their  high  re9ard 
for  the  reputation  and  professionalism  of  the  FBI,  they 
believed  (one  said  it  was  sadly  amusing)  all  of  the  fine 
efforts  of  the  FBI  are  sometimes  diluted,  if  not  negeted, 
vken   the  investigative  results  have  to  be  furnished  under 
the  FOIPA  tc  subjects  of  investigations.   This  same  dismay 
over  restrictions  on  the  FBI  was  relayed  by  a  person  who 
traveled  to  another  foreign  country  and  visited  that 
country's  national  police  force. 


C.   ABILITY  OF  LAW  ENFORCEMENT  PERSONNEL  TO  OBTAIN  INFORMATION 
FROM  THE  GENERAL  PUBLIC 

1.   AIRLINES 


In  an  FBI  ca 
stolen  check  for  airli 
indicated  to  the  ticke 
the  airline  refused  to 
completed  by  the  ticke 
investigation,  the  air 
completed  but  unused  t 
declined  to  make  the  t 
FOIPA. 


se  an  airline  company  accepted  a 
ne  passage.   As  their  computers 
t  agent  the  check  was  stolen, 

issue  the  ticket  which  had  been 
t  agent.   During  the  course  of  FBI 
line  was  requested  to  surrender  the 
icket  as  evidence;  however,  the  company 
icket  available  to  the  FBI  due  to  the 


2.   BANKS 


Citing  the  PA,  a  large  bank  would  not  make 
available  details  of  a  particular  financial  transaction 
without  a  subpoena,  although  the  bank  was  the  vehicle  in 
possible  2.2  million  dollar  fraudulent  Interstate  Trans- 
portation of  Stolen  Property  transaction. 
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A  iTormer  president  of  another  bank  obtained  lo'ana 
using  fraudulent  financial  statements.  '  The  'former  employee** 
bank  would  not  make  available  to  the  FBI  the  personnel  file, 
the  loan  file,,  or  the  results  of  the  internal  audit  regarding 
the  president's  activities,  based  on  the  PA.   This  information 
was  not  available  from  other  sources. 


Duriiog  an  Investigation  concerning  the  disappearance 
of  $1,000  from  a  bank,  investigating  Agents  contacted  a  senior 
vice  president  to  recjuest  background  information  on  a 
particular  suspect  baink  employee.   The  vice  president  advised 
that,  due  to  recent  Federal  and  state  privacy  legislation, 
he  could  not  fuirnish  personnel  information  concerning  this 
employee,  as  he  feared  the  employee  might  then  have  grounds 
to  file  a  lawsuit  for  invasion  of  privacy. 


In  an  investigation  involving  false  statements  to 
an  estimated  50  to  65  banks  resulting  in  3.8  million  dollars 
in  lawsuits,  an  F13I  office  served  a  subpoena  for  bank  records 
on  a  bank  and  made;  request  to  interview  bank  officers  who  had 
been  personally  ccntacted  by  subjects.   The  bank,  a  victim 
of  the  scheme,  would  not  permit  the  requested  interviews 
without  additional  subpoenas  directed  to  the  officers 
involved.   By  way  of  explanation,  the  bank  advised  the  PA 
prevented  discussion  of  any  information  concerning  a  bank 
customer  without  suj'apoena. 


A  certain  bank  was  the  victim  in  a  Bank  Fraud  and 
Embezzlement  -  Conspiracy  case.   Losses  suffered  in  this 
case  were  approximately  $476,000.   Bank  officials  advised 
that  under  bank  policy,  which  was  based  on  the  FOIPA,  they 
would  furnish  no  information  to  the  FBI  without  a  subpoena 
duces  tecum. 


3.   HOSPITALS  AND  PHYSICIANS 

In  an  applicant  investigation  a  waiver  was 
provided  the  FBI  to  obtain  medical  records  concerning 
hospitalization  at  the  health  center  of  an  educational 
institution.   The  school  physician  refused  to  provide  any 
information  either  to  the  FBI  or  to  the  applicant,  even 
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after  the  latter  {i^ersonally  went  to  the  health  center  to 
sign  a  second  waiver  drawn  by  the  school.   The  office  of 
the  school  president  advised  refusal  to  release  information 
was  due  to  the  PA. 


An  Individual  identified  as  operating  •  check- 
kite  scheme  with  banks  in  seVeral  states  had  been 
hospitalized.   Investigation 'determined  this  individual 
had  initiated  his  check-kite  scheme  from  a  hospital  tele- 
phone.  Nevertheless,  hospital  officials,  citing  the 
FOIPA,  refused  tp  verify  his  hospitalization  or  dates 
of  confinement. 


In  a  fugitive  case,  an  FBI  Agent  attempted  to 
obtain  background  data  on  the  fugitive  from  a  private' hospital 
where  he  had  been  a  former  patient.   Hospital  officials 
expressed  the  belief  that  Federal  privacy  law  inhibited  then 
from  verifying  the  subject's  status  as  a  former  patient, 
much  less  releasing  background  information  on  him. 


4.   HOTELS 

A  hotel  which  is  a  part  of  a  large  nationwide 
hotel  chain  refused  to  furnish  information  on  guests, 
including  foreign  visitors,  without  a  subpoena  due  to 
the  enactment  of  the  FOIPA. 


During  a  fugitive  investigation  of  a  subject  wanted 
by  Federal  and  local  authorities  for  extortion  and  flreami 
violations,  an  Agent  contacted  the  security  officer  at  a 
hotel.   The  purpose  of  this  contact  was  to  develop  background 
information  on  a  former  employee  of  the  hotel,  an  associate 
of  the  fugitive,  who  had  knowledge  of  the  fugitive's  current 
whereabouts.   Security  officials  at  the  hotel  refused  to 
furnish  any  information  from  their  files  without  a  subpoena 
because  they  felt  they  were  open  to  civil  litigation  under  the 
provisions  of  the  PA. 


Numerous  hotels  and  gambling  casinos  in  the  State 
of  Nevada,  which  would  formerly  furnish  information  from 
their  records  on  hotel  guests  and  gambling  customers  during 
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routine  investigations,  now  require  a  subpoena  before  they 
will  release  any  information  to  the  FBI.   The  reason  given 
by  hotel  officials  is  for  hotel  protection,  in  the  event  of 
a  lawsuit  following  an  FOIPA  release  to  these  subjects  of 
investigation. 

5.   INSURANCE  COMPANIES 

Information  submitted  to  Medicare  through  an 
insurance  company,  which  would  show  Medicare  fraud  perpetrated 
by  the  staff  of  a  hospital,  was  withheld  by  the  company, 
citing  the  PA.   It  was  necessary  to  obtain  a  Federal  Grand 
Jury  subpoena  for  the  desired  information. 


In  the  field  of  arson  investigations,  major 
insurance  companies  and  the  Fire  Marshal  Reporting  Service 
have  stated  they  will  provide  no  information  to  Federal  law 
enforcement  agencies  except  under  subpoena.   They  advise 
their  legal  departments  believe  this  position  is  necessary 
for  protection  against  civil  suit,  in  the  event  of  an  FOIPA 
disclosure. 


In  a  Racketeer  Influenced  and  Corrupt  Organizations 
investigation  involving  numerous  subjects  in  an  arson-for- 
profit  scheme  in  which  insurance  companies  are  defrauded 
after  the  insured  property  is  burned,  at  least  15  insurance 
companies,  numerous  insurance  claims  adjusting  firms,  and 
insurance  agents  have  refused  or  have  been  most  reluctant 
to  furnish  files  regarding  losses  and  coverage  because  of 
the  vmiversal  fear  that  the  information  furnished  could  be 
obtained  by  the  insured  in  an  FOIPA  disclosure  which  the 
insured  might  use  against  the  insurance  company  or  firm  in  a 
civil  suit.   FBI  recourse  has  been  the  obtaining  of  Federal 
Grand  Jury  subpoenas  to  obtain  the  desired  information, 
which  in  every  instance  caused  delay  in  the  investigation. 
Many  of  these  firms  cited  widespread  news  publicity  resulting 
from  FOIPA  disclosures  as  cause  for  their  total  lack  of 
confidence  in  the  FBI  maintaining  any  information  confidential! 


6.   LEGAL  PROFESSION 

On  May  5,  1977,  a  nationally  known  U.  S.  District 
Court  judge  refused  to  be  interviewed  on  an  applicant  matter 
because  he  wanted  any  information  furnished  about  the 
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applicant  to  remain  confidential.   It  waa  the  judge's 
opinion  the  FBI  could  not  prevent  disclosure  of  this  ''■ 
information  at  a  later  date  to  the  applicant  under  the  PA. 

1': 


In  response  to  an  FBI  inquiry  concerning  an 
applicant,  a  former  Assistant  United  States  Attorney  (AUSA) 
confided  that  significant  information,  meaningful  and 
derogatory,  would  not  be  forthcoming  conberning  the 
applicant  because  of  the  FOIPA.   When  pressed  by  the  FBI 
Agents  upon  this  point,  the  former  AUSA  stated  that  he 
wd\)ld  counsel  his  clients  not  to  furnish  the  FBI  with 
derogatory  information  in  applicant-suitability  matters. 


During  an  investigation  in  March,  1978,  by  a  nid" 
western  FBI  office,  private  attorneys  were  interviewed 
concerning  the  qualifications  of  a  candidate  for  a  GdVernnent 
position.   These  private  attorneys  initially  declined  to 
furnish  derogatory  information  in  their  possession  concerning 
the  candidate,  in  view  of  the  provisions  of  the  PA.   They  did 
furnish  pertinent  information  on  a  promise  of  confidentiality, 
and  it  is  unknown  what  information  they  withheld  due  to  fear 
of  the  effect  of  the  PA. 


A  Federal  district  judge  was  interviewed  in  a 
background  investigation  concerning  a  departmental  applicant. 
The  judge  stated  he  did  not  feel  that  the  FBI  could  provide 
confidentiality  concerning  his  statements.   He  declined  to 
furnish  candid  comments  concerning  the  applicant  and  stated 
he  did  not  wish  to  be  interviewed  concerning  any  FBI 
applicant  investigations  in  the  future. 


A  prominent  attorney  was  contacted  concerning  an 
applicant.   He  indicated  he  was  in  a  position  to  furnish 
uncomplimentary  information  concerning  the  applicant,  but 
advised  the  interviewing  Agent  that  due  to  the  FOIPA  he 
would  not  do  so.   Thereupon,  he  furnished  a  brief,  neutral 
commentary. 


In  connection  with  a  suitability  investigation 
concerning  a  nominee  for  U.  S.  district  judge,  two  attorneys 
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contacted  in  July,  1976,  expressed  extreme  reluctance  to 
furnish  their  true  opinion  regarding  the  qualifications 
of  the  candidate.   They  indicated  they  were  fearful  that* 
should  the  candidate  be  appointed  to  •  judgeship  and  later 
learn  of  their  statements,  he  would  find  a  way  to  punish 
them  professionally  through  his  position.   The  attorneys 
eventually  provided  their  comments  after  receiving  an 
express  promise  of  confidentiality;  however,  there  is  no 
assurance  that  they  were  as  candid  as  they  might  have  been. 


In  a  recent  background  investigation  conducted 
pertaining  to  a  Federal  judgeship,  one  attorney  contacted 
advised  he  had  derogatory  information  concerning  the  judicial 
candidate.   However,  he  declined  to  furnish  this  information 
to  the  FBI  stating  he  felt  the  information  would  eventually 
be  disclosed  to  the  applicant  under  the  PA.   He  felt  that, 
if  this  disclosure  ever  occurred,  he  would  be  unable  to 
practice  before  the  applicant's  court. 


7.   NEWSPAPERS 

In  a  Corruption  of  Public  Officials  case, 
consideration  was  being  given  for  change  of  venue  to  another 
city.   The  local  FBI  office  was  requested  to  review  newspaper 
clipping  files  to  determine  the  amount  of  publicity  the  cor- 
ruption matter  had  received.   On  April  10,  1978,  a  newspaper 
editor  advised  that,  in  light  of  the  FOIPA,  no  information 
from  newspaper  clipping  files  would  be  made  available  to 
the  FBI  except  upon  service  of  a  subpoena. 


8.   POLITICIANS 

Recently  in  a  southern  state,  the  state  chairman 
on  one  of  the  state's  two  major  political  parties  was 
interviewed  regarding  a  presidential  appointment.   This 
individual  was  advised  of  the  provisions  of  the  PA  at  the 
outset  of  the  interview  and  requested  confidentiality.   He 
made  one  or  two  statements  of  a  derogatory  nature  and  then 
requested  that  these  statements  be  disregarded.   He  advised 
that,  although  he  was  aware  his  identity  could  be  protected 
under  the  PA,  he  was  not  corfident  this  protection  would  be 
effective.   After  the  above  statement,  the  interviewee  would 
provide  only  a  general  statement  regarding  the  appointee's 
honesty  and  terminated  the  interview. 
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In  a  southwestern  state,  a  highly  placed  political 
figure  offered  to  furnish  information  to  the  FBI  concerning 
a  multimillion  dollar  act  of  political  corruption.   The 
information  was  never  received  because  the  Agent  could  not 
guarantee  that  his  identity  would  not  later  be  inadvertently 
disclosed  thNTough  sophisticated  querries  sent  to  the  FBI 
through  the  FOIA.   This  source  feared  that  the  adversary  in 
this  matter  could  collect  pieces  of  information  from  the  FBI 
through  the  FOIA,  then  assemble  the  information,  po*«ibly 
using  a  computer  and  identify  the  souroa. 


During  the  course  of  a  public  corruption  investi- 
gation, the  interviewing  Agent  in  a  southern  office  detected 
reluctance  of  witness  police  officers  to  provide  complete 
information,  subsequent  to  a  discussion  of  the  FOIPA.   It 
was  the  opinion  of  the  interviewing  Agent  this  reluctance  was 
based  on  apprehei.^ion  by  the  police  officers  this  information 
could  be  n.ade  available  to  the  subject,  a  trial  judge  before 
whom  the  police  officers  frequently  appeared. 


9.   PRIVATE  COMPANIES 

During  a  routine  investigation,  a  Special  Agent 
sought  the  cooperation  of  a  company  personnel  manager  to 
determine  the  subject  employee's  residence  from  company 
records.   Citing  the  restrictions  of  the  PA,  the  personnel 
manager  would  neither  confirm  the  subject's  employment  with 
his  company  nor  provide  any  background  information. 


During  a  recent  national  security  investigation 
involving  a  possible  Foreign  Agents  Registration  Act 
violation,  a  lead  was  set  out  to  interview  the  owner  of  an 
electronics  firm  regarding  the  purchase  of  loudspeakers  and 
other  electronics  used  by  foreign  nationals  in  a  public 
demonstration.   The  owner  of  the  electronics  firm  refused  to 
disclose  this  information  unless  a  subpoena  was  issued, 
stating  he  feared  the  customers  who  rented  his  equipment 
might  learn  of  his  cooperation,  under  the  FOIPA,  and  bring  a 
civil  action  against  the  electronics  firm  for  breach  of 
confidentiality. 
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In  connection  with  bank  fraud  natters  being 
investigated  in  a  certain  city,  an  auto  dealer  refused  to 
furnish  time  cards  of  employees  because  he  would  violate 
the  PA. 


Because  of  the  FOIPA,  the  policy  of  an  oil 
company  limits  the  type  and  amount  of  information  that  tha 
company  will  provide  to  the  FBI  regarding  an  applicant  for 
employment.   The  personnel  clerk  for  that  company  advised 
that,  even  when  an  applicant  has  executed  a  waiver  form, 
the  only  information  the  company  will  furnish  regarding  the 
applicant's  employment  is  as  follows:   verification  of 
employment,  dates  of  employment,  position  and  salary. 


During  the  course  of  an  investigation.  Agents 
sought  to  review  employnent  records  at  a  department  store 
and  were  advised  that  employment  records  were  no  longer 
available  because  of  the  PA.   Agents  also  attempted  to 
secure  information  concerning  the  subject  from  two  other 
stores  and  were  advised  that  this  information  was  not 
available  without  a  court  subpoena. 


In  an  investigative  matter  regarding  an  electronics 
company,  a  former  employee  of  the  company,  who  was  a  principal 
witness,  became  fearful  that  he  would  be  sued  by  the  subjects 
of  the  investigation  and  the  company  if  he  provided  infor- 
mation to  the  FBI.   He  was  reluctant  because  he  believed  this 
information  would  be  available  through  the  FOIPA;  if  the 
criminal  allegation  was  not  ultimately  resolved  in  court,  he 
feared  he  would  become  civilly  liable.   On  several  occasions, 
this  witness  asked  what  his  civil  liability  would  be  and 
expressed  reluctance  in  providing  information  of  value  to  the 
investigating  Agent. 


Another  investigative  matter  was  based  on  infor- 
mation furnished  by  businessnen  in  a  small  town.  .When  they 
initially  furnished  the  information,  these  sources  asked 
that  they  not  be  called  upon  to  testify.   Being  businessmen 
in  a  small  town,  they  expressed  fear  the  information  they 
provided  would  be  used  against  them  and  harm  their  businesses. 
When  these  sources  learned  informfttion  which  they  furnished 


867 


might  be  obtained  through  the  provisions  of  the  FOIPA  by 
the  investigation  subjects*  they  stated  they  would  not 
furnish  any  further  information  to  the  f&Z. 


In  a  fugitive  investigation*  iafomation 
developed  that  the  subject  w^s  a  former  employee  of  an  oil 
company.   When  contacted,  the  oil  company  management  declined 
to  furnish  any  background  information  fsom  their  personnel 
files  concerning  subject's  former  employments   The  stated 
reason  for  not  furnishing  this  information  was  concern  for 
possible  future  company  liability  should  the  fact  of  FBI 
cooperation  become  known  to  the  subject  under  the  FOIPA. 

10.  PRIVATE  LENDING  COMPANIES 

An  Equal  Credit  Opportunity  Act  case  involved  a 
limited  investigation  based  on  a  Department  of  Justice 
memorandum  which  directed  that  14  former  employees  of  a  loan 
company  be  identified  and  interviewed.   Citing  the  PA,  the 
loan  company's  legal  counsel  declined  to  identify  to  the  FBI 
the  14  former  employees.   Instead,  he  had  his  current 
employees  make  personal  contact  with  these  14  individuals  to 
request  their  permission  to  release  their  names  to  the  FBI. 
This  indirect  process  delayed  the  investigation  for  a  one- 
week  period.   The  company  was  also  asked  to  release  loan 
applications  of  certain  individuals  who  had  been  granted 
loans  within  the  past  18  months.   On  the  basis  of  the  PA, 
the  loan  company  declined  to  release  these  financial 
documents. 

11.  PUBLIC  UTILITIES 

During  a  recent  security  investigation,  a  lead  was 
set  forth  requesting  utility  checks  to  be  made  to  obtain 
information  regarding  certain  individuals.   Officials  of 
a  utility  were  contacted  and  advised  that  checks  of  their 
records  would  not  be  possible  due  to  the  provisions  of  the 
PA. 


A  local  security  office  of  a  telephone  company 
referred  an  illegal  telephone  call  case  to  an  FBI  resident 
agency.   However,  the  coirpany  refused  to  furnish  any  data  - 
concerning  the  principals  involved  in  the  violation  without 
a  subpoena  for  telephone  company  records. 
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In  a  fugitive  investigation,  an  FBI  office  was 
given  reliable  information  concerning  the  nonpublished 
telephone  number  of  the  fugitive's  location  on  the 
Christmas  holiday.   The  FBI  holiday  supervisor  tried  in 
vain  to  obtain  the  location  of  the  number  from  various 
officials  at  the  telephone  company  and  the  fugitive  was 
not  apprehended.   The  company  insisted  a  subpoena  was 
needed,  based  on  FOIPA  considerations,  before  this  type 
of  information  could  be  released  to  the  FBI. 


12.   QUASI-LAW  ENFORCEMENT 

The  disciplinary  board  of  a  state  supreme  court 
advised  that,  because  of  FOIPA  considerations,  all  requests 
for  information  by  the  FBI  must  be  in  letter  form  and  a 
release  authorization  signed  by  the  applicant  must  be 
enclosed  with  the  request  letter.   It  was  intimated  that  a 
written  request  might  not  elicit  all  information  if  the 
disclosure  could  cause  difficulties  for  the  board. 


An  association  will  no  longer  provide  any  infor- 
mation to  law  enforcement  agencies  or  investigators  unless 
served  with  a  subpoena.   This  association  has  in  the  past 
assisted  the  FBI  in  coverage  of  aspects  of  the  racing 
industry.   The  association  has  advised  its  current 
restrictive  policy  is  the  direct  result  of  FOIPA  legislation. 


13.   TRAVELER'S  AID 

A  kidnapping  case  involved  a  65-year-old  victim 
who  had  been  brutally  beaten,  stabbed  and  left  for  dead  in 
a  rural  area  of  one  state.   The  victim  could  only  provide  nick- 
names for  the  kidnappers.   Investigation  revealed  that  the 
subjects  had  attempted  to  gain  transportation  from  the 
Traveler's  Aid  Society.   The  Society,  after  being  advised  of 
the  urgency  of  the  matter,  nevertheless  refused  to  supply 
information  on  December  20,  1977,  from  records  which  would 
identify  one  of  the  subjects  and  possibly  reveal  the  where- 
abouts of  both  subjects.   This  information  was  subsequently 
obtained  the  next  day  by  subpoena  duces  tecum  and  teletyped 
to  an  FBI  office  within  a  few  hours  after  receipt.   Both 
subjects  were  arrested  in  another  state  on  December  26,  1977. 
However,  a  few  hours  prior  to  the  arrest,  one  subject  shot 
and  killed  an  individual  in  that  other  state. 
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14.   UNIONS 

On  feAleged  privacy  grounds,  an  International 

union  will  no  longer  provide  information  ^o  law  enforca- 

aent  agencies  vnless  served  with  a  aubpoana. 


During  the  course  of  a  Racketeer  Influenced 
Corrupt  Organisations  case  involving  certain  union  nembera 
and  company  officials,  the  investigating  Agent  contacted 
nonunion  employees  concerning  alleged  harassment  by  union 
members  and  the  firing  of  several  rifle  s^hots  at  nonunion 
members.   A  prospective  witness  to  a  particular  incident 
declined  to  furnish  any  information  to  th#  FBI,  on  FOIPA 
grounds,  stating  that,  "the  Government  just  can't  keep  a 
secret  anymore." 


In  a  similar  FBI  case,  a  labor  union  official 
refused  to  furnish  information  to  the  FBI.   He  claimed 
he  would  have  no  confidence  in  the  security  of  his 
information  in  view  of  the  ability  of  individuals  to 
obtain  their  files  under  the  FOIPA. 


15.  WESTERN  UNION 

During  the  course  of  an  investigation  to  locate 
and  apprehend  a  fugitive,  a  Special  Agent  and  a  cooperating 
witness  attempted  to  obtain  information  from  a  Western 
Union  office,  concerning  a  telegraph  money  order  and  message 
sent  to  the  cooperating  witness  from  the  subject.   Employees 
at  the  Western  Union  Company  advised  they  could  not  disclose 
any  information  regarding  the  money  order  or  message,  due  to 
■privacy  concerns,"  without  a  court  order. 

16.  MISCELLANEOUS 

In  an  investigation  regarding  an  escaped  Federal 
prisoner,  a  man  telephoned  an  FBI  office  and  advised  he 
knew  the  location  of  the  fugitive.   The  caller  stated  he 
was  concerned  that  the  fugitive  would  fin.d  and  kill  him 
if  he  furnished  the  FBI  the  information.   The  caller  was 
given  assurances  that  his  identity  and  any  information 
he  gave  would  be  considered  confidential.   The  caller 
refused  to  give  his  name,  specifically  stating,  "I  know 
about  the  FOIA.   Anything  I  tell  you  guys  will  get  back 
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to  him."  When  asked  the  location  of  the  fugitive,  the 
caller  stated  he  was  in  a  motel  on  a  certain  street  and 
then  hung  up  the  phone.   After  contacting  numerous  motels 
on  that  street,  the  fugitive  was  located  and  apprehended. 


In  a  bank  robbery  investigation  a  high  school 
6tU(3ent  was  identified  as  a  suspect.  When  officials  at 
the  high  school  were  approached  in  an  attempt  to  obtain 
necessary  information  concerning  the  suspect  (descriptive 
data,  address,  whereabouts,  etc.),  the  officials  declined 
to  furnish  the  information  due  to  the  FOIPA.  After  the 
loss  of  precious  time.,  the  school  principal  was  finally 
convinced  that  the  student  posed  a  threat  to  the  community, 
in  view  of  the  fact  he  was  armed  and  probably  desperate. 
He  eventually  provided  the  information  and  the  student  was 
arrested. 


During  the  course  of  another  bank  robbery 
investigation  a  warrant  was  obtained  for  a  female  subject. 
The  investigation  determined  the  subject  had  applied  for  a 
job  through  the  state  unemployment  office.   That  office 
refused  to  provide  any  information,  advising  it  was  protected 
by  state  and  Federal  privacy  acts.   It  was  necessary  to 
obtain  a  subpoena  to  force  the  unemployment  office  to  disclose 
the  requested  information.   During  the  period  of  time  between 
the  service  of  the  subpoena  and  its  return,  the  subject 
committed  another  bank  robbery.   The  FBI  believes  that  if  the 
information  had  been  disclosed  at  an  earlier  time,  the  second 
bank  robbery  would  not  have  occurred,  as  the  subject  would 
have  been  arrested  more  promptly. 


One  FBI  office  received  information  from  an  AUSA 
indicating  a  woman  had  information  concerning  ghost  employees 
and  other  frauds  within  the  Comprehensive  Employment  and 
Training  Act  (CETA)  program.   When  contacted,  the  woman 
refused  to  be  interviewed  because  she  feared  that  her 
identity  might  be  disclosed  through  an  FOIPA  request. 


Two  individuals  in  a  position  to  furnish  imi>ortant 
information  regarding  a  series  of  train  wrecks  refused  to  do 
so  because  they  feared  the  FOIA  would  force  the  FBI  to  reveal 
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thttir  identities.  This  attitude  existed  even  after 
assurances  were  given  by  the  Agents  regarding  the  FOZA. 

d.  impact  on'  current  informants  or  potential  informants 
Resulting'from  present  foipa  disclosure  policies 

Ths«e  individuals  were  separately  contacted  in 
an  effort  to  obtain  their  cooperation  in  organised  orlise 
matters.   Each  of  these  individuals  advised  the  contacting 
Agent  they  felt  their  confidentiality  could  not  be  main- 
tained due  to  current  FOIA  legislation.   It  is  believed 
these  individuals  would  have  been  cooperative  had  they  not 
feared  the  FOIA  and  they  would  have  been  valuable  FBI 
informants,   •ecause  of  the  wide  publicity  which  the  FOIA 
has  received,  these  individuals  were  well  aware  of  the 
pvrtslic's  ability  to  gain  access  to  infonnation  in  FBI  files. 


Shortly  after  a  skyjacking  began,  an  unidentified 
caller  stated  to  a  Special  Agent  that  he  was  a  medical 
doctor  and  that  the  skyjacker  was  probably  identical  to  an 
individual  who  was  an  outpatient  at  the  psychiatric  clinic 
where  the  caller  was  employed.   He  stated  the  individual 
was  schizophrenic  and  was  dangerous  to  himself  and  to  other 
persons.   The  caller  suggested  that  a  psychiatrist  should 
be  available  during  all  negotiations  with  the  skyjacker. 
The  caller's  identity  wa^  requested  since  he  was  obviously 
knowledgeable  concerning  the  skyjacker  and  could  furnish 
possible  valuable  information  in  an  attempt  to  have  the 
skyjacker  peacefully  surrender.   Despite  the  fact  that 
several  lives  were  in  jeopardy,  the  caller  stressed  that  he 
was  unable  to  furnish  his  narre  because  of  FOIPA  requirements 
and  terminated  the  call.   Because  of  this  telephone  call, 
the  FBI  did  have  a  psychiatrist  available  during  negotiations 
with  the  skyjacker  (who  had  been  correctly  identified  by  the 
caller)  and  the  skyjacker's  surrender  was  accomplished 
without  loss  of  lives  or  property. 


For  approximately  three  years,-  a  telephone  caller 
known  to  the  FBI  Agent  only  by  a  code  name  furnished  infor- 
mation in  a  wide  variety  of  cases,  from  drug-related  matters 
to  terrorism.   The  caller  never  identified  himself  and 
advised  he  could  never  testify  since  to  do  so  would  risk 
death.   The  caller  finally  terminated  his  relationship, 
expressing  fear  that  an  inadvertent  release  of  information 
by  the  FBI,  under  the  FOIA,  might  identify  him. 
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An  individual  in  a  position  to  know  information 
about  an  FBI  subject  stated  to  a  Special  Agent  that  sha 
would  not  furnish  any  information  lest  it  and  her  identity 
appear  in  the  newspapers.   She  made  reference  to  infor- 
mation which  was  being  published  in  the  press  as  a  result 
of  an  FOIPA  request. 


An  Agent  was  recently  in  contact  with  an  individual 
believed  capable  of  providing  reliable  direct  and  indirect 
information  regarding  high-level  political  corruption.   This 
individual  advised  his  information  would  be  furnished  only  if 
the  contacting  Special  Agent  could  guarantee  that  the 
individual's  identity  would  never  be  set  forth  in  any  FBI 
files.   The  contacting  Agent  attributed  this  individual's 
reluctance  to  have  his  identity  set  forth  in  FBI  files  to  a 
fear  of  the  FOIPA  and  its  effect  on  the  FBI's  ability  to 
maintain  confidentiality  of  information  from  informants. 


In  August,  1976,  an  FBI  field  office  contacted  a 
source  to  determine  why  he  was  not  now  providing  the  FBI  with 
information  as  he  had  been  in  the  past.   This  source  replied 
that  he  was  in  fear  of  losing  his  job  and  of  retaliation  by 
individuals  about  whom  he  might  furnish  information.   The 
source  asked  if  the  FBI  could  guarantee  the  confidentiality 
of  his  relationship  and  of  the  information  he  furnished.   He 
stated  he  was  particularly  concerned  about  confidentiality  in 
light  of  the  FOIA.   In  view  of  his  apprehensions,  this 
individual  is  no  longer  being  contacted  by  the  FBI. 


A  particular  organized  crime  case  involved  an 
investigation  to  identify  male  juveniles  being  transported 
interstate  for  homosexual  activity.   Due  to  fear  of 
reprisals  stemming  from  FOIA  disclosures  and  PA  problems, 
various  school  officials  would  not  cooperate  in  the 
investigation  to  verify  the  identity  of  the  juveniles.   In 
the  same  case,  prominent  citizens  in  a  community  displayed 
reluctant  cooperation  with  the  FBI  out  of  fear  of  FOIA 
disclosure. 


A  potential  source  advised  he  would  not  cooperate 
with  the  FBI  due  to  fear  his  identity  would  be  publicly 
revealed,  which  would  be  detrimental  to  his  profession. 
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This  potential  source  referred  to  news  accounts  in  th« 
local  press  regarding  material  made  available  under  th« 
FOIA,  which  had  disclosed  the  names  of  several  individuals 
in  professional  capacities  who  had  assisted  the  FBI  and 
the  nature  of  their  assistance.   This  type  of  publicity, 
according  to  the  potential  source,  would  be  detrimental  to 
sny  individual  in  business  who  elected  to  cooperate  with 
the  FBI. 


A  Special  Agent  advised  that  an  individual  in 
a  high  management  position  in  a  state  agency  wished  to 
provide  information  to  the  FBI  on  a  confidential  basis. 
During  one  of  the  Agent's  initial  conversations  with  this 
source,  confidentiality  was  requested,  specifically  that 
the  source's  name  never  be  mentioned  in  FBI  files  due  to 
"past  legislation,  FOIPA,  etc."   This  person  was  in  a 
position  to  furnish  information  concerning  white-collar 
crime  ind  political  corruption;  however,  the  potential 
source  subsequently  refused  to  cooperate  with  the  FBI,  in 
spite  of  the  Agent's  assurances. 


An  FBI  office  has  had  success  in  developing  a 
number  of  valuable  informants  from  a  group  of  loanshark 
victims.   Recently,  upon  interview,  several  of  these 
individuals  stated  a  desire  to  cooperate,  but  have  refused 
to  do  so  for  fear  of  the  subjects  of  the  investigation 
learning  their  identities  through  an  FOIPA  release. 


A  criminal  informant,  who  furnished  very 
significant  information  in  an  automobile  theft  ring  case, 
advised  he  feared  for  his  life  after  reading  in  various 
newspapers  of  disclosures  made  under  the  FOIPA.   As  a 
result,  this  source  will  no  longer  furnish  information 
which  is  singular  in  nature. 


Several  attempts  have  been  made'  to  reactivate  a 
former  source,  who  had  been  extremely  cooperative  and 
productive.   Current  attempts  to  persuade  the  source  to 
once  again  aid  the  FBI  have  been  negative.   The  former 
informant  refuses  to  cooperate,  as  he  believes  his  identity 
cannot  be  kept  secure  due  to  FOIPA  disclosure  policy. 
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An  informant  was  recently  closed  inasmuch  as  the 
source  advised  he  believed  the  FBI  could  not  efficiently 
protect  the  confidentiality  of  his  relationship  and  his 
identity,  due  to  the  FOIPA.   This  source  has  previously 
provided  excellent  information  regarding  gambling  and 
organized  crime.   He  stated  that  he  is  afraid,  if  his  nana 
ever  surfaced  as  providing  information  to  the  FBI,  he  would 
lose  his  business  and  everything  he  has  worked  for  in  hia 
life. 


In  1976,  an  active  informant  stated  he  would  no 

longer  continue  in  that  capacity  because  it  was  his  belief, 

as  a  result  of  the  FOIPA,  his  identity  and  confidentiality 

could  no  longer  be  protected. 


In  an  Interstate  Transportation  In  Aid  of 
Racketeering  investigation,  an  individual  was  successfully 
developed  as  a  potential  source  of  information  concerning 
racketeering  and  political  corruption.   However,  upon 
learning  of  the  provisions  of  the  FOIPA,  this  individual 
requested  that  his  conversations  not  be  recorded  and  refused 
further  cooperation. 


Another  field  office  informant  related  a  conver- 
sation which  occurred  between  himself  and  several  organized 
crime  figures.   One  individual  commented  that  within  the 
next  few  years  the  FBI  will  be  severely  restricted  in  its 
efforts  to  obtain  information  from  confidential  sources. 
He  stated  that  he  fully  expected  the  provisions  of  the 
FOIPA  would  be  successfully  utilized  in  identifying  FBI 
informants.   Agents  subsequently  contacting  this  valuable 
source  have  noted  a  subtle  reluctance  on  his  part  to  more 
fully  penetrate  the  particular  organized  crime  activities 
which  he  is  in  a  position  to  cover. 


An  FBI  office  in  a  major  city  has  received  infor- 
mation from  several  reliable  informants  that  most  organized 
crime  members  in  the  area  have  been  instructed  to  vrite  to 
FBI  Headquarters  requesting  file  information  pertaining  to 
themselves.   These  informants  have  advised  the  sole  purpose 
of  this  process  is  to  attempt  to  identify  informants  who 
have  supplied  information  to  the  FBI  on  organized  crime 
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matters.   Requests  have  been  submitted  by  virtually  ev«ry 
organieed  crime  figure  in  the  area. 


An  informant  who  has  a  great  denil  of  knowledge 
concerning  a  violent  group  is  reluctant  tb  furnish  infor- 
mation on  the  gang  because  of  the  FOIPA.   He  has  considerably 
reduced  the  ajnOtint  of  information  he  furnishes  to  the  FBI. 


An  informant  who  has  furnished  considerable: 
infbrmation  concerning  a  terrorist  organization  advised  that 
he  is  very  upset  about  the  FOIA.   He  has  learned  throurgh 
conversations  that  former  and  current  extramists  are  writing 
to  FBI  Headquarters  under  the  FOIA  in  an  effort  to  identify 
an<i' expose  informants.   The  informant  indicated  he  is 
apprehensive  about  the  Bureau's  ability  to  properly  safe- 
guard information  furnished  by  him. 


A  long-time  confidential  informant  stated,  "I 
can't  help  you  any  more  due  to  the  Freedom  of  Information 
Act."   This  informant  had  previously  furnished  valuable 
information  which  led  to  arrests  and  recovery  of  Government 
property.   Even  though  the  promise  of  confidentiality  was 
explained  to  the  informant,  he  still  refused  to  furnish 
further  information. 


A  former  informant  regularly  furnished  information 
resulting  in  recovery  of  large  amounts  of  stolen  Government 
property  and  the  arrest  and  conviction  of  several  subjects. 
In  a  pending  case,  the  former  informant  refused  to  cooperate 
because  of  his  fear  of  the  FOIPA,  which  he  felt  would  in 
fact  jeopardize  his  life  should  he  continue  cooperating  with 
the  FBI. 


In  January,  1978,  an  office  of  the  FBI  received 
information  one  prime  bombing  suspect  wa«  applying  under  the 
FOIA  for  his  file.   Sources  close  to  the  suspect  advised 
he  was  seeking  to  discover  the  FBI's  knowledge  of  his 
activities  and  the  identities  of  Agents  who  were  investigating 
him. 


40-194  0-85-56 
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In  a  western  field  office,  a  former  highly 
productive  confidential  informant  advised  that  he  did  not 
feel  secure,  due  to  widespread  publicity  concerning  FBI 
informants  and  the  FOIA  legislation.   He  stated  that, 
although  he  continued  to  maintain  his  confidentiality 
regarding  his  relationship  with  the  FBI,  he  was  not  sure 
that  the  FBI  could  do  the  seune.   Due  to  this  source's 
feelings,  he  discontinued  all  contact  with  the  FBI. 


An  informant  furnished  information  concerning 
organized  crime  figures  and  on  organized  crime  conditions. 
Subsequently,  the  source  acquired  the  conviction  that  no 
guarantee  could  be  given  that  his  identity  would  be 
protected.   Accordingly,  the  source  declined  to  furnish 
any  further  information  to  the  FBI. 


The  Drug  Enforcement  Administration  (DEA)  was 
advised  that  an  informant  of  one  FBI  office  might  be  in  a 
position  to  provide  timely  information  concerning  large 
narcotics  shipments,  in  exchange  for  a  reward  from  DEA  and 
the  guarantee  of  confidentiality.   A  local  representative 
of  DEA  responded  that  confidentiality  could  be  guaranteed 
by  DEA  only  in  instances  where  the  informant  was  operated 
by  DEA  as  a  source.   DEA  reward  money  could  be  paid  to  any 
individual  supplying  information;  however,  the  true 
identity  of  an  FBI  source  would  be  reflected  in  DEA  records 
for  such  payment.   The  FBI  source  was  advised  of  the  results 
of  the  inquiry  with  the  DEA.   The  source  subsequently 
furnished  the  identities  of  the  drug  subjects  of  which  he 
had  knowledge.   This  information  was  disseminated  to  DEA. 
However,  the  source  declined  to  have  further  contact  with 
these  subjects,  for  fear  his  identity  would  be  made  known 
at  some  later  date  under  an  FOIA  request  to  DEA. 


An  FBI  informant  is  well  connected  to  the 
organized  crime  element.   Over  the  past  year  the  informant's 
productivity  has  dramatically  decreased.   Consequently,  this 
decrease  was  discussed  with  the  informant,  who  stated  that 
he  had  begun  to  doubt  the  FBI's  ability  to  protect  the 
contents  of  its  own  files  and  information  provided  by  its 
informants.   He  had  learned  that  an  organized  crime  figure 
had  received  over  300  pages  of  FBI  documents  and  was 
unquestionably  trying  to  identify  informants. 
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The  criminal  informant  coordinator  of  a  northeast  ' 
office  has  been  told  by  an  individual,  who  would  potentially 
be  an  excellent  source  of  criminal  information  on  the  water* 
front,'  that  even  though  he  had  cooperated  with  law  enforce- 
sient  personnel  in  the  past  he  would  never  do  so  again*  Be 
stated  that  he  was  afraid  that  one  day,  as  the  result  of 
FOIPA,  he  might  "see  his  narte  in  the  newspaper." 


An  informant  who  has  been  furnishing  information 
to  Special  Agents  of  the  FBI  since  1953,  regarding  fambling, 
prostitution,  stolen  goods,  and  criminal  intelligence 
information,  when  last  contacted  by  an  Agent,  indicated  he 
would  no  longer  furnish  any  information  to  the  FBI  due  to  the 
fact  it  could  be  disclosed  under  the  FOIPA.   The  informant 
felt  his  personal  safety  could  be  jeopardized  by  the 
disclosure  of  his  identity,  and  he  no  longer  wanted  to  take 
the  personal  risk  and  provide  information  regarding  criminal 
activ ities. 


An  organized  crime  informant  has  expressed  great 
cunctrn  over  his  safety  due  to  the  recent  disclosure  of 
information  released  under  the  FOIPA.   A  Special  Agent  has 
advised  that  he  believes  the  informant  will  terminate  his 
relationship  with  the  FBI  because  of  his  concern. 


A  confidential  source  stated  he  was  fearful  his 
name  would  become  known  to  certain  individuals.   He  cited 
their  possible  access  through  FOIPA  requests  to  the  infor- 
mation he  has  provided.   The  source  became  unproductive  and 
contact  with  him  was  discontinued. 


A  confidential  source  advised  that  "general  street 
talk"  was  that  one  should  not  provide  information  to  the 
Government  since  this  information  would  eventually  be 
publicized  as  a  result  of  the  FOIPA. 


A  long-time  informant  announced  that  he  felt  his 
confidentiality  could  no  longer  be  guaranteed  and  refused 
to  furnish  further  information.   Provisions  of  the  FOIPA 
were  explained  to  the  informant,  particularly  relating  to 
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disclosure  of  informants  and  informants'  informationt 
however,  this  informant  still  wishes  to  sever  contacts  with 
the  FBI. 


Agents  recently  contacted  a  former  criminal 
informant  who  associated  with  several  individuals  currently 
under  investigation.   The  source,  who  displayed  knowledge 
of  the  FOIA,  expressed  extreme  concern  of  the  disclosure 
provisions.   The  two  Agents  spent  approximately  one-half 
hour  discussing  this  with  the  source.   Both  Agents  were  of 
the  opinion  that  the  FOIA  prevented  them  from  obtaining 
details  of  value. 


An  asset  advised  that,  while  talking  with  an 
individual  who  is  a  known  intelligence  officer  of  a  foreign 
country,  he  was  advised  that  certain  officials  of  that 
country  were  using  the  FOIA  law  to  obtain  information  from 
the  files  of  the  FBI  and  other  agencies  through  intermedi- 
aries.  The  official  expressed  some  humor  over  the  fact  that 
such  information  is  available. 


An  individual,  who  is  in  a  position  to  furnish 
possible  foreign  counterintelligence  information,  expressed 
the  opinion  the  Federal  Government  could  not  protect  his 
identity  in  view  of  the  constant  scrutiny  by  Congress  of  the 
FBI  and  CIA  and  the  subsequent  news  media  leaks.   This 
individual  also  stated  he  would  be  fearful  that  his  identity 
would  be  revealed  through  access  to  records  by  the  public 
under  the  FOIA,  as  well  as  extensive  civil  discovery 
proceedings  exemplified  by  the  Socialist  Workers  Party  civil 
lawsuit.   In  addition,  this  individual  expressed  concern  over' 
former  intelligence  agency  officers  who  were  publishing 
books,  possibly  jeopardizing  the  confidentiality  of  sources. 


In  another  FBI  security  investigation,  an  individual 
was  located  who  was  in  a  unique  position  to  act  as  an 
operational  asset  in  foreign  counterintelligence  activities. 
While  willing  to  assist  the  U.  S.  Government  for  patriotic 
reasons,  this  individual  felt  his  identity  might  be  revealed 
under  the  FOIPA.   He  therefore  felt  compelled  to  report  a 
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pending  highly  sensitive  undercover  operation  concerning 
national  security  to  his  employment  supervisors,  thereby 
jeopardizing  that  most  sensitive  operation. 


An  Informant  expressed  deep  concern  over  security 
and  possible  disclosure  of  h^s  relationship  with  the  FBI, 
noting  recent  instances  in  wh;Lch  FBI  sources  had  been 
identified  in  the  press.   The  informant,  who  had  provided 
critical  information  for  many  years  in  matters  of  the 
highest  sensitivity,  requested  that  his  relationship  with 
the  FBI  be  terminated  and  that  his  name  be  deleted  from 
tne  FBI  records. 


One  informant  is  a  well-known  and  highly  respected 
individual  with  many  dealings  with  certain  foreign  countries. 
Tl>e  informant  has  repeatedly  voiced  concern  over  possible 
disclosure  of  his  identity  through  the  FOIA.   The  source 
has  now  requested  that  all  contacts  be  minimized  in  frequency 
and  duration,  that  all  information  furnished  be  paraphrased, 
that  his  real  or  code  names  never  be  used,  and  that  access 
to  his  information  be  severely  restricted  within  the  FBI. 
It  has  become  apparent  also,  that  while  the  informant's 
dealings  with  certain  foreigners  are  known  to  have  increased, 
the  frequency  of  his  FBI  contacts,  the  length  of  these 
contacts,  and  the  ajnount  of  substantive  information 
furnished  have  declined. 


A  former  source  of  excellent  quality  was 
recontacted,  since  his  background  was  such  that  he  could 
develop  information  of  value  concerning  a  terrorist  group. 
After  three  hours  of  conversation,  the  former  source  agreed 
to  cooperate  with  the  FBI  but  only  in  a  very  limited  manner. 
He  stated  that  due  to  the  FOIA  he  no  longer  believes  that 
FBI  Agents  can  assure  his  complete  protection.   He  made  it 
clear  that  he  will  never  again  function  as  he  had  previously 
in  behalf  of  the  FBI,  noting  that  disclosure  of  his 
identity  would  most  assuredly  cost  him  his  life. 


An  individual  who  has  requested  his  identity  be 
protected  and  who  has  provided  information  pertinent  to  a 
suspected  foreign  government  intelligence  officer,  has 
also  expressed  concern  pertinent  to  revelation  of  his 
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identity  as  furnishing  Information  to  the  FBI.   This 
individual  querried  the  Special  Agent  involved  in  the 
investigation  as  to  whether  his  identity  could  be  protected 
and  stated  that  he  was  concerned  because  of  future  business 
dealings  with  certain  foreign  countries.   He  felt  that  should 
his  identity  become  known  to  foreign  government  officials, 
it  would  cause  damage  to  his  business  relationships. 
Because  of  the  above,  this  individual  stated  that  he  did 
not  wish  to  be  contacted  on  a  regular  basis  by  the  FBI. 


In  September,  1977,  a  former  Special  Agent  advised 
an  FBI  Agent  that  an  informant  had  contacted  him  upon 
learning  that  an  FBI  subject  had  obtained  documents  under 
the  FOIPA,   The  informant  expressed  the  fear  that  his 
identity  as  a  confidential  source  against  this  subject 
would  be  revealed.   This  subject  was  trying  to  identify 
individuals  who  had  provided  information  to  the  FBI 
concerning  his  activities. 


In  a  western  FBI  office,  an  individual  was 
contacted  in  a  recent  foreign  counterintelligence 
investigation,  as  he  was  in  a  position  to  furnish  valuable 
information  on  a  continuing  basis  regarding  the  subject. 
Although  this  potential  source  displayed  an  otherwise 
cooperative  attitude,  he  stated  he  would  not  furnish 
information  for  fear  his  identity  might  be  revealed  at 
some  future  date  due  to  provisions  of  the  FOIA. 


Members  of  an  organization  dedicated  to  bringing 
about  a  movement  based  on  Marxism-Leninism,  recently  dis- 
cussed the  FOIA.   A  decision  was  reached  to  direct  inquiries 
to  both  the  FBI  and  the  CIA  under  provisions  of  the  FOIA 
requesting  information  concerning  the  organization.   It 
was  anticipated  that  a  comparison  of  information  concerning 
individuals,  including  dates,  times  and  activities,  would 
identify  informants  in  the  organization. 


In  1976,  a  most  valuable  and  productive  FBI 
informant  ceased  his  activity  in  behalf  of  the  Bureau.   His 
reason  for  this  decision  was  his  concern  over  the  FOIA, 
which  he  believed  offered  the  distinct  possibility  of 
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disclosing  his  identity  as  an  informant.   This  source 
provided  coverage  on  two  major  subversive-  and/or 
violence-oriented  groups  of  investigative  interest. 


Recemtly  an  informant,  who  is  furnishing 
information  regarding  certain  foreign  vieitors  to  the 
United  States,  expressed  great  concern  over  the  possibility 
of  his  identity  being  disclosed.   The  source  stated  ttoat  he 
recently  read  in  a  local  newspaper  that  foreign  visitors 
could  gain  access  to  FBI  records  through  the  FOIPA. 


A  businessman  was  being  approached  by  an 
intelligence  officer  of  a  foreign  government.   Upon  interview 
by  the  FBI,  the  asset  stated  that  were  it  not  for  the  FOIPA, 
he  would  be  willin-^  to  be  operated  against  this  and  other 
hostile  intelligence  officers.   However,  because  of  FOIPA, 
he  felt  a  real  danyer  that  his  identity  would  be  divulged 
which  would  in  turn  seriously  and  detrimentally  effect  his 
business  overseas.   For  this  reason,  asset  has  refused  to 
become  involved  in  a  foreign  counterintelligence  operation. 


Since  the  advent  of  the  FOIPA,  numerous  documents 
containing  information  furnished  by  an  FBI  asset  of  long- 
standing have  been  released  under  provisions  of  these  laws. 
These  releases  have  had  a  deleterious  effect  upon  an  asset's 
relationship  with  the  FBI.   There  has  been  a  noticeable 
decrease  in  the  volume  of  information  furnished  by  the  asset, 
who  has  been  frank  to  state  that  he  no  longer  has  his  former 
confidence  that  the  FBI  can  maintain  the  confidentiality  of 
his  relationship.   On  numerous  occasions,  the  asset  has 
expressed  reluctance  to  furnish  information  which  he  fears 
might  be  released  under  the  FOIA,  resulting  in  his  physical 
jeopardy  or  leaving  him  open  to  civil  suit.   This  asset  has 
not  yet  terminated  his  relationship  with  the  FBI,  but  the 
relationship  is  now  a  very  tenuous  one. 


A  source  who  previously  furnished  information  on 
a  timely  basis  relating  to  foreign  terrorist  activities  has 
expressed  reluctance  to  furnish  additional  information 
because  of  the  possibility  of  his  identity  being  exposed  due 
to  the  FOIPA. 
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A  southwestern  confidential  source,  who  is  In 
a  position  to  furnish  information  concerning  Middle 
East  terrorist  matters,  advised  that  he  did  not  desire  to 
continue  contact  with  any  representative  of  the  FBI  or  to 
furnish  information  because  of  fears  that  his  assistance 
might  become  known.   The  source  stated  that  his  concern 
was  due  to  various  media  articles  relating  to  actual  or 
potential  FOIPA  disclosure  of  information  furnished 
confidentially  to  law  enforcement  agencies. 


An  informant  of  one  FBI  office  has  expressed 
concern  that  individuals  about  whom  he  was  providing 
information  were  requesting  their  FBI  files  under  the 
FOIPA.   This  informant  expressed  fear  for  his  personal 
safety  and  that  of  his  family.   This  source  had  in  the  past 
provided  reliable  and  corroborating  information  about 
individuals  who  have  been  convicted  of  Federal  crimes. 
There  has  been  a  recent  reduction  in  amount  and  quality  of 
the  source's  information. 


On  several  occasions  in  the  recent  past,  an 
informant  voiced  his  concern  for  his  safety  out  of  fear 
that  his  identity  would  in  the  future  be  revealed  under  the 
FOIPA.   He  stated  that  when  he  began  assisting  the  FBI  it 
was  his  understanding  that  his  identity  and  the  information 
he  furnished  would  always  remain  confidential. 


E.   MISCELLANEOUS  (OTHER  RELEVANT  EXAMPLES) 

1.   SUITABILITY  INVESTIGATIONS 

In  an  applicant  investigation,  an  official  of  a 
police  department  refused  to  be  candid  in  his  remarks 
pertaining  to  the  applicant  in  view  of  the  FOIPA. 


In  a  recent  applicant  case,  a  source  expressed 
concern  less  he  be  identified  as  the  provider  of  derogatory 
information.   He  clearly  indicated  he  was  aware  that  the 
applicant  would  have  access  to  this  information  through  the 
PA.   Other  officers  interviewed  simply  refused  to  be  candid 
regarding  the  applicant,  due  to  their  awareness  that  the 
information  might  be  released  to  him. 
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In  a  suitability  investigation,  a  local  police 
department  refused  to  make  a  record  check  on  the  applicant's 
brother  without  a  waiver  from  the  brother,  because  it  was 
believed  there  was  a  possible  PA  violation. 


Special  Agents  have  recently  observed  a  general 
reluctance  by  local  law  enforcement  officers  to  furnish 
derogatory  hearsay  information  in  suitability  investigations. 
Members  of  the  law  enforcement  commnnity  have  been  apprised 
of  the  access  and  disclosure  provisions  of  the  POIPA. 


A  former  high  official  of  one  city  was  being 
considered  for  a  White  House  staff  position.   An  individual 
in  that  municipality  refused  to  comment  since  he  believed 
the  candidate  would  be  able  to  obtain  this  information 
through  the  PA.   The  official,  who  was  aware  of  the  Act's 
provisions,  stated  he  still  believed  someone  in  the  White 
House  woul'l  have  access  to  comments  made. 


During  a  1976  Special  Inquiry  investigation  in 
one  city,  the  interviewee  advised  he  was  a  business  competitor 
acquainted  with  the  appointee.   He  inquired  as  to  what  degree 
of  confidentiality  could  be  provided  if  he  furnished  infor- 
mation regarding  the  appointee.   The  PA  provisions  were 
explained  to  the  interviewee.   This  was  not  a  sufficient 
degree  of  confidentiality  and  he  would  have  nothing  to  say 
about  the  appointee. 

During  the  same  investigation,  a  police  officer 
advised  he  had  derogatory  background  information  concerning 
the  appointee.   He  said  he  did  not  want  to  "go  on  record" 
with  the  FBI  concerning  this  information  in  view  of  the  PA. 
He  stated  that  he  considered  the  information  so  pertinent 
that  it  required  his  direct  contact  with  the  Congressional 
Committee,  which  had  requested  the  investigation.   After 
receiving  the  officer's  information,  the  Committee  requested 
the  FBI  to  discontinue  the  suitability  iiivestigation. 


2.   LAWSUITS 

A  $600,000  civil  suit  was  filed  by  a  Honolulu 
plaintiff  against  a  neighbor  regarding  derogatory  information 
provided  the  FBI  approximately  20  years  ago  concerning  the 
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plaintiff  in  a  suitability  investigation.   The  FOIPA  request 
inade  by  the  plaintiff  allegedly  had  enabled  her  to  identify 
the  defendant  as  the  source  of  the  derogatory  lnfonnation» 
which  she  claimed  in  her  lawsuit  was  defamatory.   The  civil 
action  required  the  defendant  to  retain  private  counsel  at 
great  personal  expense  and  resulted  in  personal  trauma. 
The  defendant's  retained  counsel  was  successful  in  obtaining 
dismissal  of  the  suit  on  the  technical  defense  of  "Statute 
of  Limitations."   The  primary  issue  of  whether  or  not  a 
person  could  sue  an  individual  who  had  provided  information 
to  the  FBI  was  not  addressed. 


In  early  197  8,  an  employer  contacted  one  FBI 
office  concerning  certain  derogatory  information  furnished 
in  1967,  on  an  employee  who  was  then  seeking  a  position  with 
the  White  House  staff.   This  individual,  who  has  subsequently 
made  a  PA  request  to  the  FBI,  determined  that  the  former 
employer  had  provided  derogatory  information  concerning  her, 
and  threatened  to  sue  the  employer  if  correction  of  this 
information  was  not  forwarded  to  the  FBI.   The  employer's 
written  retraction  of  the  previous  information  was 
subsequently  submitted  to  the  FBI. 


An  unsuccessful  applicant  for  the  position  of 
Federal  Bankruptcy  judge  obtained  his  file  under  the  FOIPA, 
He  subsequently  decided  that  several  former  employers  and 
law  partners  had  furnished  derogatory  information  to  the 
FBI  concerning  him.   He  filed  civil  suit  against  these  former 
employers  and  law  partners  and  also  filed  an  FOIPA  civil  suit 
against  the  FBIc 


A  subject  found  guilty  in  a  criminal  case, 
subsequently  filed  a  civil  action  against  witnesses  who 
testified  against  him  in  that  matter.   He  made  several 
FOIPA  requests  to  discover  the  identities  of  additional 
witnesses  whom  he  may  join  in  his  civil  suit. 
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Mr.  English.  Ms.  Dinkins,  I  want  to  thank  both  you  and  Judge 
Webster  for  your  statements.  I  did  note  the  fact  that  they  seemed  a 
bit  more  positive,  as  far  as  the  Freedom  of  Information  Act  is  con- 
cerned, than  statements  that  we  have  had  from  the  Justice  Depart- 
ment in  the  past.  I  also  noted  with  interest,  Ms.  Dinkins,  that  your 
statement  at  the  very  beginning  said,  and  I  will  quote  this  from 
your  written  statement,  that  "This  administration  is  firmly  com- 
mitted to  the  faithful  implementation  of  the  Freedom  of  Informa- 
tion Act  by  all  Federal  agencies.  We  strongly  support  the  basic  pur- 
pose and  philosophy  of  the  act,"  and  goes  on  down  through  here, 
and  says,  "We  are  fully  committed  to  carry  out  the  objectives  and 
the  spirit  of  the  act."  I  daresay  that  probably  raised  an  eyebrow  or 
two  here  in  this  room.  That  is  contrary  to  what  a  lot  of  people  have 
been  telling  me  about  the  administration.  I  have  to  say  that  it 
doesn't  quite  jibe  with  the  evidence  that  I  have  seen  in  the  past 
couple  of  years  that  I  have  been  chairman.  In  fact,  it  has  seemed  to 
me  that  the  administration  has  come  down  hard  on  the  side  of  non- 
disclosure. In  fact,  all  the  major  FOIA  statements  that  I  have  seen 
coming  out  of  the  Justice  Department  in  particular  have  been  ones 
discouraging  disclosure. 

Can  you  think  of  any  policy  changes  that  were  made  by  the  De- 
partment of  Justice  that  favored  the  disclosure  of  information? 

Ms.  Dinkins.  Mr.  Chairman,  I  have  not  reviewed  one  by  one  all 
of  the  prior  statements  that  may  have  been  submitted  from  the  De- 
partment's standpoint,  but  we  went  over  the  statement  that  I  sub- 
mitted this  afternoon  very  carefully,  and  that  is  clearly  the  posi- 
tion of  the  administration  and  of  the  Department.  If  there  has  been 
a  perception  that  we  did  not  support  the  basic  principles  and  spirit 
of  the  FOIA,  that  is  certainly  one  of  the  reasons  we  felt  it  was  im- 
portant to  participate  in  a  hearing  before  your  subcommittee  be- 
cause we  do  want  to  make  our  position  clear. 

We  do  also  believe,  as  I  said  in  the  statement,  that  the  problems 
that  we  have  with  the  FOIA  are  narrow  enough  so  that  the  act  can 
be  addressed  on  those  specific  points  without  in  any  way  undermin- 
ing the  overall  principles  of  the  act. 

Mr.  English.  Still,  can  you  think  of  any  policy  changes  that  have 
been  undertaken  that — by  the  administration,  or  I  should  say  by 
the  Department  in  the  last  couple  or  3  years  that  favor  the  disclo- 
sure of  information? 

Ms.  Dinkins.  Mr.  Chairman,  I  believe  that  we  have  worked  very 
hard  in  the  Department  to  encourage  compliance  with  the  FOIA. 
We  have  also  tried  to  make  sure  that  the  Federal  agencies  general- 
ly understand  how  the  FOIA  operates.  We  have  put  out  various  in- 
formation updates  on  it,  and  we  also  are  very  concerned  about 
making  sure  that  the  other  agencies  know  what  we  do  in  defending 
any  lawsuits  that  are  filed  under  the  FOIA. 

I  think  that  the  process  that  we  have  been  through  in  terms  of 
working  with  the  Senate  to  achieve  a  compromise  bill  shows  very 
clearly  what  our  policy  review  has  been  within  the  Department. 

Mr.  English.  Well,  the  reason  I  bring  this  up  is  because  people 
are  extremely  suspicious  of  the  Justice  Department,  particularly 
people  who  use  the  Freedom  of  Information  Act.  This  perception 
makes  it  very  difficult  to  bring  about  change.  Now,  you  say  that 
perception  is  not  right.  I  am  delighted  to  hear  it.  I  hope  we  see 
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some  evidence  of  it,  but  that  is  the  fact  we  are  dealing  with.  That 
is  what  makes  compromise  tough  to  come  about  as  far  as  this  par- 
ticular legislation. 

For  instance,  look  at  last  year's  fee  waiver  guidance  which  came 
out  of  the  Justice  Department.  It  seemed  to  many  that  the  Depart- 
ment went  pretty  much  out  of  its  way  to  discourage  any  fee  waiv- 
ers. For  example,  a  CRS  analysis  found  that  the  guidance  omitted 
any  discussion  of  some  of  the  significant  court  cases  and  ignored 
the  important  aspects  of  other  cases.  In  fact,  I  thought  the  guid- 
ance was  so  bad  that  I  wrote  each  of  the  departments  and  agencies 
myself,  and  we  tried  to  point  out  some  of  the  problems  that  we  saw 
with  that  guidance. 

But  when  he  was  questioned  by  Senator  Leahy  at  the  hearing 
last  year,  Jonathan  Rose  agreed  that  it  is,  "virtually  close  to  auto- 
matic" that  a  reporter  should  get  a  fee  waiver.  The  guidance  didn't 
say  that.  Why  doesn't  the  guidance  give  a  clearer  statement  on  fee 
waivers  to  reporters? 

Ms.  DiNKiNS.  Mr.  Chairman,  the  guidelines  that  we  issued  were  a 
very  careful  look  at  what  we  in  the  Department  believe  the  statute 
sets  out  and  what  has  been  developed  under  the  case  law  in  this 
area,  and  I  don't  think  that  it  would  be  appropriate  to  state  that 
there  would  be  virtually  an  across-the-board  waiver  for  the  media. 
Instead,  what  we  have  done  is  to  track  the  standards  that  are  es- 
tablished by  the  act,  and  we  have  made  it  very  clear  that  the  test 
is  benefit  to  the  general  public.  We  also  were  seeking  greater  uni- 
formity in  how  to  apply  those  fee  waivers.  I  think  that  the  media 
generally  is  acquainted  with  the  FOIA  and  that  journalists  know 
how  to  structure  their  requests  to  make  clear  that  what  they  are 
seeking  is  for  general  public  information.  I  don't  think  that  the 
guidelines  need  to  make  that  statement.  What  those  guidelines  do 
is  set  forth  for  the  agencies  criteria  that  they  should  is  within  their 
discretion  to  make  the  decision.  That  is  the  way  the  system  is  sup- 
posed to  work,  and  I  think  that  anyone  who  submits  a  request 
under  the  FOIA  can  look  at  those  tests  and  easily  set  forth  how 
they  meet  them,  if  in  fact  they  do  meet  them. 

Mr.  English.  Well,  then  why  did  Jonathan  Rose  go  up  before  the 
Senate  and  tell  them  that? 

Ms.  DiNKiNS.  Tell  them  what? 

Mr.  English.  Just  what  I  read  to  you.  I  will  read  it  again.  He 
said,  "It  is"— and  I  am  quoting — "virtually  close  to  automatic  that 
a  reporter  should  get  a  fee  waiver."  Now,  why  should  he  go  up  and 
tell  the  Senate  that,  but  whenever  the  Justice  Department  sends 
directions  down  to  all  these  bureaucrats  to  try  to  interpret  it,  you 
don't  have  anything  nice  and  clearcut  and  simple  that  everybody 
can  understand?  It  doesn't  contain  that  message.  Now,  why?  Why 
would  he  tell  the  Senate  one  thing,  and  you  are  saying,  in  effect, 
what  you  are  telling  me  is  that  he  is  wrong,  I  guess. 

Ms.  DiNKiNS.  No,  Mr.  Chairm.an.  What  Jonathan  Rose  gave  to 
the  Senate  was  his  interpretation  of  how  generally  those  guidelines 
would  be  applied,  and  I  don't  think  that  is  incorrect. 

What  I  am  saying  is,  it  remains  yet  a  matter  for  individual 
agency  discretion.  Each  agency  that  gets  the  request  in  its  own  dis- 
cretion looks  at  those  guidelines  and  then  determines  whether  a 
particular  request  fits  within  the  statute  so  that  they  could  decide 
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whether  or  not  to  grant  the  fee  waiver.  But  it  would  be  presumptu- 
ous for  us  to  put  in  the  guidehnes  themselves  that  you  must  grant 
it  in  every  case  of  a  media  request. 

Mr.  English.  Well,  I  guess  the  thing  that  troubles  me  is  that 
these  guidelines  are  supposed  to  clarify  the  law  for  people.  The  Jus- 
tice Department  has  the  responsibility  to  do  that,  doesn't  it?  Isn't 
that  what  the  Justice  Department's  responsibility  is,  to  help  all 
these  departments  and  agencies,  to  give  them  guidance  on  the 
Freedom  of  Information  Act? 

Ms.  DiNKiNS.  That  is  exactly  what  we  work  to  do,  yes. 

Mr.  English.  It  appears  to  me  that  unless  Mr.  Rose  is  wrong,  as 
far  as  his  interpretation,  that  is  the  position  of  the  Justice  Depart- 
ment now.  This  is  something  that  could  have  been  clarified,  but  it 
didn't  get  clarified.  It  made  things  more  difficult,  more  complicat- 
ed, tougher  to  understand;  raised  big  clouds  of  dust,  hard  for  people 
to  see. 

Ms.  DiNKiNS.  I  don't  agree  with  you.  I  think  that  the  guidelines 
that  were  rewritten  are  a  very  straightforward  and  easy  to  under- 
stand explanation  of  what  we  believe  to  be  the  criteria  to  look  at  in 
fee  waivers.  The  agencies,  if  they  have  a  question  about  that,  are 
always  free  to  call  and  ask  for  additional  information  from  the  De- 
partment. What  we  were  trying  to  do  was  make  the  guidelines 
simple  and  straightforward,  and  I  very  much  believe  we  accom- 
plished that. 

Mr.  English.  Well,  I  don't  suppose  that  you  think  that  the  guide- 
lines were  a  mistake,  now,  do  you? 

Ms.  DiNKiNS.  No,  I  don't,  Mr.  Chairman. 

Mr.  English.  I  didn't  think  it  sounded  like  you  thought  they 
were. 

Judge  Webster,  I  have  seen  the  FBI's  FOIA  show,  as  you  know.  It 
was  very  kind  to  have  me  down,  and  I  appreciate  that.  But  I  have 
to  say  that  I  still  remain  unconvinced  that  the  FBI  needs  all  the 
law  enforcement  changes  that  are  contained  in  S.  774  to  solve  the 
problems.  In  looking  back,  I  can't  think  of  any  case  where  a  good 
deal  of  the  difficulty  couldn't  be  eliminated  by  the  use  of  a  so- 
called  Glomar  response.  The  CIA,  I  think,  has  used  this  response  in 
the  past,  namely,  that  whether  there  is  an  investigation  underway 
or  there  is  no  information,  the  standard  response  would  be  that 
either  no  records  are  available  or  that  the  records  that  are  avail- 
able are  exempt.  That  would  be  a  standard  response.  It  would 
eliminate  much  of  what  you  were  talking  about,  this  process  of 
elimination  and  trying  to  identify  someone  who  might  happen  to  be 
an  informant.  Wouldn't  that  Glomar  response  go  a  long  way 
toward  taking  care  of  your  problem? 

Mr.  Webster.  Well,  there  isn't  any  question,  Mr.  Chairman,  that 
the  ability  to  make  such  a  response  would  significantly  protect  con- 
fidential records  from  disclosing  the  fact  of  an  ongoing  investiga- 
tion by  someone  not  entitled  to  know  of  its  existence.  It  wouldn't,  I 
think,  solve  all  our  problems.  It  deals  primarily  with  ongoing  inves- 
tigations, and  there  is,  as  I  understand  the  provisions  of  S.  774,  a 
similar  provision  applicable  to  the  organized  crime  phase  of  the 
new  exemption  that  the  bill  would  provide. 

It  doesn't  fully  take  into  account  those  records  that  might  other- 
wise be  available  in  closed  investigations,  or  files  which  have  been 
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closed,  which  would  supply — which  contain,  particularly  in  terms 
of  organized  crime,  terrorism,  where  we  have  racketeering  and  con- 
spiratorial activity,  a  lot  of  intelligence  that  we  have  legitimately 
gathered  and  which  would  supply  information  and  fill  gaps  in  the 
knowledge  of  the  requester  so  that  I  would  encourage  the  commit- 
tee to  support,  and  we  would  support  Glomar  type  language,  but  I 
don't  think  it  goes  the  whole  distance  for  us. 

Mr.  English.  Well,  that  is  what  I  am  trying  to  narrow  down  and 
get  some  feel  for.  Judge  Webster.  In  effect,  with  a  Glomar  response, 
you  would  take  care  of  the  informants  that  you  were  talking  about 
who  might  be  in  jeopardy  as  far  as  live  investigations  are  con- 
cerned. 

Mr.  Webster.  That  is  true  as  far  as  live  investigations,  but  we 
close  investigations  when,  under  standards  established  by  the  De- 
partment, and  then  reopen  them  when  new  evidence  develops,  and 
we  would  want  to  be  able  to  protect  insofar  as  possible  information 
that  might  lead  to  the  identification  of  an  informant  through  an 
examination  of  closed  records,  and  it  is  not  clear  to  me  how  far  you 
are  proposing  to  go  with  respect  to  the  subject  matter  of  live  inves- 
tigations. Is  that  live  investigations,  all  live  investigations  that  we 
conduct,  not  limited  to  organized  crime? 

Mr.  English.  Yes. 

Mr.  Webster.  Well,  that  would  be  very,  very  helpful  to  us.  It 
doesn't  really  address  the  problem  of  what  about  the  closed  files. 

Mr.  English.  I  guess  that  gets  down  to  your  determination  as  to 
when  an  investigation  is  ongoing  and  when  it  is  not. 

Mr.  Webster.  That  is  true,  but  we  close  out  informants  on  a  reg- 
ular basis  for  a  variety  of  reasons,  and  we  maintain  those  files,  and 
the  records  reflect  the  information  supplied  by  those  informants. 
We  have  an  ongoing  responsibility  to  them  whether  they  are  still 
informants  or  no  longer  informants,  if  they  have  been  cooperating 
with  the  Government. 

Mr.  English.  Well,  let's  try  to  get  som^e  idea  of  what  we  are  deal- 
ing with  here.  With  a  Glomar  response  on  live  investigations,  what 
percentage  of  your  problem  would  that  eliminate?  Is  that  going  to 
eliminate,  50  percent,  60  percent,  70  percent,  80  percent,  90  per- 
cent, 99  percent? 

Mr.  Webster.  I  don't  know  whether  the  question  has  ever  been 
put  to  us  in  that  way,  and  I  certainly  don't  have  an  answer  for  you 
this  afternoon.  If  such  an  answer  can  be  given  to  you,  I  would  be 
glad  to  supply  it  for  the  record. 

I  think  it  would  help  us  over  the  hurdle — we  currently  have  a 
specific  exemption  for  ongoing  investigation. 

Mr.  English.  I  realize  that.  Excuse  me  for  interrupting  you,  but 
as  I  understood  it,  though,  and  this  is  what  I  was  gathering,  that 
the  difficulty  comes  about  in  that  very  fact.  Because  you  have  to 
make  a  reference,  or  at  least  in  the  FBI's  interpretation,  you  have 
to  make  a  specific  reference,  give  a  specific  article  of  law,  in  order 
to  say,  "We  can't  provide  you  with  that  information."  But  if  you 
can  say  "Either  we  are  covered  by  an  exemption  under  the  FOIA 
or  we  don't  have  any  information  available,"  that  takes  care  of  the 
problems.  Quite  frankly,  through  the  briefing  and  everything  I 
went  through,  I  can't  think  of  a  single  thing  that  wouldn't  be  cov- 
ered with  that  type  of  a  response. 


889 

Mr.  Webster.  It  would  certainly  deal  with  the  problem  which 
isn't  covered  except  as  to  5-year  organized  crime  files  in  a  proposed 
bill,  and  would  be  very,  very  helpful  to  us  because  in  many  cases 
just  knowing  that  an  investigation  is  taking  place  is  all  the  re- 
quester is  really  interested  in.  That  is,  he  is  interested  in  more,  but 
that  tells  him  what  he  needs  to  know,  that  there  is  an  investiga- 
tion and  that  he  is  the  subject  of  that  investigation.  It  does  not  ad- 
dress the  problem  of  the  closed  files  where  the  investigation  is  not 
currently  under  way.  We  have  conducted  numerous  investigations 
about  organized  crime  people.  The  felons  in  jail,  for  instance,  their 
files  are  closed  in  most  cases,  and  15  percent  of  all  our  requests  are 
coming  from  the  people  in  jails  who  want  to  know  more  about  why 
they  got  there  so  we  have  to  deal  with  the  closed  files,  the  closed 
investigations,  as  well  as  the  active  investigations. 

Mr.  English.  If  I  remember,  though,  the  law  provides  that  if  this 
information  would  identify  an  informant,  it  is  exempt.  Correct? 

Mr.  Webster.  The  problem  with  that  phase  of  the  law,  and  it  is 
very  well  addressed,  I  think,  in  S.  774,  is  that  it  imposes  too  severe 
a  requirement  on  us  because  the  word  "would"  or  "will"  is  in  the 
language  of  the  current  statute,  and  we  have  400  people  working  in 
this  division  with  40  supervisors,  and  those  analysts  know  nothing 
about  the  case.  All  they  have  are  the  printed  words  before  them  as 
they  review  each  of  these  documents,  and  they  have  to  be  in  a  posi- 
tion to  determine  that  the  information  contained  on  that  line,  that 
particular  word,  will  identify  an  informant.  I  have  used  many 
times  the  example  of  the  green  sedan.  They  see  the  words  "green 
sedan."  The  analyst  doesn't  know  what  the  requester  knows.  He 
cannot  say  of  his  own  knowledge  or  analysis  that  a  green  sedan 
will  identify  the  informant.  I  would  much  rather  have  the  expand- 
ed language  that  is  proposed  in  S.  774.  In  fact,  I  would  rather  have 
that  than  everything  else  that  is  in  the  bill,  that  would  give  us  the 
reasonable  discretion  where  it  could  be  reasonably  expected  that 
this  language  would  lead  to,  reasonable  likelihood  that  it  would 
lead  to  the  identification  of  an  informant. 

Mr.  English.  One  very  quick  last  question  before  I  turn  it  over 
to  Mr.  Kleczka.  He  has  a  number  of  questions,  I  know,  as  well. 

Following  up  on  that,  are  there  any  court  cases  that  you  can  cite 
where  the  FBI  was  denied  the  ability  to  withhold  information 
when  it  contended  that  the  information  could  identify  a  confiden- 
tial source? 

Mr.  Webster.  I  may  have  to  respond  on  the  record  there  because 
it  isn't  the  word  "could."  It  is  "would,"  and  we  only  make  the  as- 
sertion when  we  say,  when  we  are  in  a  position  to  say  that  it  will 
identify,  and  what  we  need  is  a  little  broader  protection  for  our  in- 
formants than  that. 

Mr.  English.  Keep  in  mind  that  I  am  not  an  attorney  here  that 
you  are  talking  to  so  I  may  not  yet  fully  appreciate  the  legal  nice- 
ties that  might  be  involved  in  some  of  this. 

Mr.  Webster.  I  think  there  is  a  whale  of  a  difference  between 
having  to  certify  that  it  will  identify  an  informant,  and  having  to 
certify  that  it  could  identify  an  informant.  We  don't  know  what  the 
requester  knows  and  therefore  if  you  can't  say  on  the  basis  of  the 
evidence  in  front  of  you,  the  document  in  front  of  you,  "That  will 
identify  the  informant,"  the  law  says  we  have  to  give  it  up. 


890 

Mr.  English.  I  guess  the  thing  that  troubles  me  a  Httle  bit  about 
that— we  took  a  look  at  this  business  about  going  to  court  on  this 
issue,  and  we  couldn't  find  any  case  where  you  had  ever  been 
denied  in  court.  I  guess  it  makes  me  wonder,  if  you  go  to  court  and 
you  never  lose  a  battle  on  an  issue  where  you  think  that  there  is  a 
chance  that  this  might  identify  an  informant,  I  wonder  whether 
you  are  really  vigorously  pursuing  that. 

Mr.  Webster.  No,  Mr.  Chairman,  because  I  think  what  is  hap- 
pening here  is  that  we  are  scrupulously  observing  the  letter  of  the 
law,  and  we  are  only  making  that  assertion  when  it  will,  and  it  de- 
monstrably will,  clearly  identify  an  informant.  It  doesn't  take  into 
account  all  of  the  cases  where  we  gave  up  information  that  might 
have  reasonably  led  to  the  identification  of  an  informant  because 
we  couldn't  tell  from  the  document,  or  prove  from  the  document, 
that  it  would  identify  an  informant. 

Mr.  English.  Judge  Webster,  isn't  that  really  a  judgment 
matter?  That  is  a  judgment  call.  This  can,  or  it  might. 

Mr.  Webster.  Well,  I  think  there  is  a  big  difference. 

Mr.  English.  Let's  go  back  to  your  green  sedan. 

Mr.  Webster.  Yes. 

Mr.  English.  If  you  are  that  analyst,  and  say,  "Well,  golly,  gee,  I 
know  that  can— that  is  going  to  identify  him  because  he  knows 
what  kind  of  car  these  people  were  driving  back  then,  and  who  was 
driving  that  green  sedan." 

Mr.  Webster.  But  he  doesn't. 

Mr.  English.  Or  he  might. 

Mr.  Webster.  That  is  the  problem.  The  analyst  never  knows 
what  the  requester  knows. 

Mr.  English.  But  that  is  the  point.  That  is  the  point  I  am 
making.  It  is  a  judgment  call  as  to  whether  or  not  he  says,  "I  am 
convinced  that  would  identify  it.  That  can  do  it.  That  could  do  it." 

Mr.  Webster.  Not  "could."  "Will." 

Mr.  English.  "That  will  do  it  because  of  that  green  automobile." 

Mr.  Webster.  If  you  would  change  the  statute  to  "could,"  I 
would  be  very  happy. 

Mr.  English,  i  guess  what  I  am  getting  down  to  is,  this  gets  into 
this  gray  judgment  area,  and  it  is  a  judgment  call,  and  I 
wonder 

Mr.  Webster.  We  don't  have  any  judgment. 

Mr.  English.  Whether  we  want  the  court  to  do  it,  or  whether  we 
give  it  to  you  all  to  do. 

Mr.  Webster.  Well,  I  think  you  should  give  it  to  us.  I  think  that 
we  are  charged  with  a  heavy  responsibility  of  enforcing  the  law 
and  protecting  the  sources  of  information  that  help  us  to  carry  out 
our  mission. 

Mr.  English.  Mr.  Kleczka. 

Mr.  Kleczka.  Thank  you,  Mr.  Chairman. 

Judge  Webster,  one  problem  relating  to  the  implementation  of 
the  Freedom  of  Information  Act  by  the  various  Federal  agencies  is 
the  timeframe  for  a  response  to  a  request.  Would  you  be  kind 
enough  to  outline  for  me  the  way  in  which  the  FBI  would  deal  with 
an  FOIA  request.  Does  the  FBI  have  a  set  policy  or  structure  in 
dealing  with  such  requests? 
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Mr.  Webster.  Well,  I  can  tell  you  very  generally,  Congressman 
Kleczka,  that  we  follow  the  requirements  of  the  statute  and  of  the 
decisional  cases  which,  as  the  Deputy  Attorney  General  stated,  is 
fundamentally  a  first  in,  first  out  rule.  We  are  trying,  in  the  inter- 
ests of  accommodating  the  vast  number  of  private  citizens  who 
have  brief  files  or  no  files  at  all,  to  develop  a  form  of  multitrack 
system  which  will  not  allow  these  large,  tremendously  large  re- 
quests to  bog  down  the  responses  to  the  private  citizen  who  may 
only  have  a  page,  or  two  or  three  pages.  I  think  I  can  illustrate 
that  by  some  interesting  figures. 

We  have  a  number  of  cases  that  we  call  project  cases,  and  those 
are  those  which  will  require  a  review  of  3,000  or  more  pages  to  re- 
spond to  an  individual  request.  As  of  April  1,  1984,  a  total  of  2,117 
requests  were  being  processed  which  required  a  review  of  approxi- 
mately 2.3  million  pages.  Now,  of  those  2,117  requests,  126  were 
considered  project  cases,  and  these  126  project  cases  accounted  for 
1.3  million  of  the  2.3  million  pages  to  be  processed.  In  other  words, 
approximately  6  percent  of  the  total  number  of  requests  then  being 
processed  accounted  for  56.1  percent  of  the  total  number  of  pages 
to  be  reviewed  so  we  have  tried  to  devise  a  system  that  will  comply 
with  the  court's  requirements  of  first  in,  first  out,  and  at  the  same 
time,  not  have  all  the  2,000  requests  from  smaller  units  blocked  by 
the  small  number  of  requests  that  account  for  over  half  the  pages 
to  be  reviewed. 

Mr.  Kleczka.  Thank  you.  Of  specific  concern  to  me  is  the  case  of 
Dr.  Athan  Theoharis,  a  professor  at  Marquette  University  in  Mil- 
waukee, WI,  who  presented  testimony  before  this  subcommittee 
back  in  June. 

Now,  Professor  Theoharis,  who  is  currently  writing  a  biographi- 
cal book  on  former  FBI  Director  Hoover,  has  had  two  FOIA  re- 
quests pending  since  1979  and  1981.  To  this  date  only  a  partial 
amount  of  data  has  been  turned  over  to  Professor  Theoharis  by 
your  agency  some  3  to  5  years  later. 

Could  you  explain  to  me  within  the  context  of  your  internal  pro- 
cedures why  Professor  Theoharis's  requests  have  taken  so  long? 

Mr.  Webster.  I  was  made  aware  of  your  interest  in  this  particu- 
lar case  this  morning  when  I  returned  to  Washington,  and  from 
the  information  that  has  been  furnished  to  me,  I  can  point  out  to 
you  that  Professor  Theoharis  has  made  a  number  of  requests,  as 
you  have  pointed  out,  for  FBI  records,  and  we  have  already  re- 
leased to  him  approximately  27,000  pages.  We  are  still  in  the  proc- 
ess of  locating  records  on  15  of  his  other  requests,  and  not  counting 
those  requests,  the  remainder  involve  the  review  of  approximately 
165,000  pages  before  release. 

Having  said  this,  the  bottom  line  really  is  that  of  the  two  re- 
quests, the  Tolson  and  Nichols  requests  that  I  think  he  has  some 
concern  about — these  are  former  FBI  executives — we  are  going  to 
have  the  Tolson  request  completed  and  mailed  within  the  next  10 
days,  and  the  Nichols  request  will  be  ready  in  approximately  3  to  4 
weeks.  He  has  already  received  2,960  pages  from  the  Nichols  file. 

These  two  officials  were  the  No.  2  man  and  one  of  the  other  very 
top  officials  in  the  Bureau  for  many,  many  years,  and  their  handi- 
work and  involvement  and  signatures  and  so  forth  permeate 
Bureau  records.  It  has  been  a  very  difficult  and  time-consuming 
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thing,  but  he  has  a  right  to  receive  them,  and  I  think,  as  I  said,  we 
will  have  the  Tolson  files  out  in  the  next  10  days,  as  I  am  told,  and 
the  Nichols  request  in  approximately  3  to  4  weeks. 

Mr.  Kleczka.  Thank  you.  Would  Professor  Theoharis  be  termed 
or  categorized  as  a  project  case? 

Mr.  Webster.  I  am  sure  his  requests  would.  I  am  informed  he 

would,  yes. 

Mr.  Kleczka.  Thank  you.  Ms.  Dinkins,  you  indicated  that  there 
are  serious  problems  with  current  FOIA  law.  There  are  also  nu- 
merous changes  contained  in  Senate  bill  774.  As  it  relates  to  your 
agency,  what  would  you  say  is  the  most  important  and  necessary 
change  in  the  Senate  bill? 

Ms.  Dinkins.  Well,  clearly  the  thing  that  we  are  most  concerned 
about  is  what  Judge  Webster  just  described— our  need  to  protect 
confidential  informants  in  the  law  enforcement  area.  That  is  what 
we  have  been  emphasizing  throughout  our  testimony  for  the  last 
several  years  on  these  amendments. 

Mr.  Kleczka.  So  that  you  would  deem  the  most  important  and 
necessary  change? 

Ms.  Dinkins.  Yes. 

Mr.  Kleczka.  Judge  Webster,  you  also  gave  to  the  committee  for 
its  records  a  1981  impact  statement  on  the  effects  of  the  Freedom 
of  Information  Act  for  your  agency.  Do  you  have  any  more  current 
data  on  the  law? 

Mr.  Webster.  If  I  may  answer  that  question,  I  have  given  two  or 
three  examples  in  subsequent  years  on  testimony,  but  we  stopped 
our  formal  presentation.  This  effort  to 

Mr.  Kleczka.  Were  things  getting  better? 

Mr.  Webster.  No,  I  don't  think  that  is  the  case  at  all.  I  think  it 
simply  is  a  matter  of  not  devoting  the  resources  to  continuing  to 
make  a  case  we  thought  we  had  made,  and  also  because  a  number 
of  people  have  suggested  that  constantly  calling  this  problem  to  the 
attention  of  the  public  is  aggravating  the  perception  of  our  own  in- 
formants. We  thought  we  were  in  a  catch-22  situation,  but  having 
made  the  case,  the  record  on  that  is  there  for  you  to  review,  and 
we  have  not  been  pursuing  others,  but  we  do  know  of  other  situa- 
tions. 

Mr.  Kleczka.  Thank  you  both  for  your  answers.  Thank  you,  Mr. 
Chairman. 

Mr.  English.  Ms.  Dinkins,  it  is  my  understanding  that  many  of 
the  State  freedom  of  information  act  laws  are  based  directly  on  the 
Federal  law.  When  the  Department  proposed  amendments,  did 
anyone  take  a  look  at  the  State  experience  to  determine  if  the 
States  had  any  useful  ideas? 

Ms.  Dinkins.  We  have  not  specifically  checked  with  the  States  to 
determine  how  their  FOIA  procedures  work. 

Mr.  English.  Don't  you  think  that  there  might  be  some  useful 
information  from  some  of  the  States  since  their  laws  so  closely  par- 
allel the  Federal  law,  that  they  might  have  some  suggestions,  some 
thoughts  and  ideas  that  might  improve  things? 

Ms.  Dinkins.  Well,  Mr.  Chairman,  if  you  know  of  any  specifics 
like  that,  we  would  be  very  glad  to  hear  of  them,  but  we  really  felt 
that  our  own  experience  in  this  area  enabled  us  to  make  a  careful 
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case  and  a  thorough  assessment  of  what  we  needed  to  make  the 
Federal  agencies  work  better  with  FOIA. 

Mr.  English.  Well,  I  guess  what  I  am  wondering  about,  if  you 
had  made  a  thorough  assessment,  it  would  appear  to  me  that  one 
of  the  places  you  would  go  look  is  the  States.  This  raises  the  ques- 
tion in  my  mind  whether  you  turned  over  every  rock. 

Ms.  DiNKiNS.  Well,  Mr.  Chairman,  the  plain  fact  is  that  none  of 
the  States  have  a  freedom  of  information  act  that  is  as  broad  and 
as  broadly  drawn  as  ours  is,  and  it  is  exactly  that  sort  of  breadth 
that  gives  us  the  problem.  That  is  why  we  want  to  make  the  pro- 
posals for  these  narrow  changes  that  we  believe  are  appropriate. 

Mr.  English.  Well,  I  would  only  point  out,  as  I  said  earlier,  that 
a  number  of  the  States  have  patterned  their  laws  after  the  Federal 
law — in  many  cases  they  are  alm.ost  the  same  as  the  Federal  law. 
So  I  am  not  sure  that  you  could  say  accurately  that  they  are  not  as 
broad  as  the  Federal  law  because  I  think  you  will  find  in  many 
cases  they  are. 

One  area,  which  I  mentioned  earlier,  in  which  there  seems  to  be 
some  agreement  is  in  the  business  procedures  area.  We  haven't 
gotten  as  much  opposition,  it  appears,  to  that  particular  area  as 
other  areas  of  S.  774.  The  submitter  notice  provisions  could  be 
adopted  by  agency  rule.  If  I  understand  it  correctly,  there  are 
many  agencies  that  are  following  those  procedures  today. 

Are  those  business  procedures  a  high  priority  for  the  Department 
of  Justice? 

Ms.  DiNKiNS.  Well,  it  is  not  as  high  a  priority  as  the  enforcement 
area  is,  obviously,  but  the  reason  that  we  have  put  this  into  our 
own  testimony  is  because  we  believe  that  that  is  an  important 
aspect  of  the  proposed  changes.  It  is  something  that  would  be  ap- 
propriate for  the  Government  to  have  a  concern  with  for  several 
reasons. 

One  of  them  is  that  there  is  some  question  whether  the  agencies 
have  the  authority  to  place  this  requirement  on  Freedom  of  Infor- 
mation Act  requests  before  they  would  give  out  the  information, 
and  another  problem  is  that  the  act  has  a  very  short  timeframe. 
Ten  days  does  not  actually  give  enough  time  to  provide  for  a  con- 
sultation procedure. 

A  third  reason  that  the  Government  would  be  interested  in  this, 
basically,  is  that  it  provides  what  we  like  to  see  generally — as 
much  information  coming  before  an  agency  .before  it  makes  a  deci- 
sion as  it  possibly  should  consider.  I  think  before  releasing  some- 
thing that  affects  another  entity,  you  should  hear  from  them. 

Mr.  English.  Well,  it  appears  to  me  this  would  be  one  of  those 
areas  where  the  Justice  Department  would  want  to  speak  out  with 
some  of  those  guidelines  that  they  are  fond  of  sending  out.  It  looks 
like  you  would  have  written  up  a  guideline  saying  that  this  either 
is  legal  or  it  is  not  legal.  You  have  some  departments  and  agencies 
that  are  following  that  particular  procedure.  You  have  others  that 
aren't.  You  are  saying  that  the  reason  some  agencies  are  not  is  be- 
cause they  have  some  question  in  their  mind. 

The  Attorney  General  is  the  administration's  lawyer.  He  is  the 
one  that  is  supposed  to  be  giving  guidance  as  far  as  the  Freedom  of 
Information  Act.  Why  haven't  we  had  a  guideline  on  that? 
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Ms.  DiNKiNS.  Well,  Mr.  Chairman,  we  don't  believe  that  that  is  a 
requirement  that  we  could  suggest  to  the  agencies  that  across  the 
board  they  absolutely  implement  in  their  own  agency.  We  don't  be- 
lieve that  the  law  is  set  up  so  that  we  could  clearly  issue  that  as  a 
legal  opinion.  We  believe  that  you  need  the  amendments  that  are 
proposed  to  be  able  to  come  to  that  conclusion. 

Mr.  English.  Well,  I  guess  the  thing  that  troubles  me  is,  that  as 
you  said,  this  is  something  that  some  agencies  and  departments  are 
already  doing.  They  are  doing  it  on  their  own,  and  you  all  are  the 
ones,  the  Justice  Department,  that  are  supposed  to  be  providing 
the  guidance,  and  if  you  so  wished,  I  see  nothing  in  the  law  to  pre- 
vent you  simply  sending  out  guidelines  and  saying:  "In  our  opinion 
legally  you  can  certainly  do  this."  If  you  have  any  question  about  it 
or  you  don't  think  you  can  do  it,  you  ought  to  write  those  other 
folks  and  say,  "You  can't  do  this.  In  my  opinion  legally,  it  is 
against  the  law." 

Ms.  DiNKiNS.  We  have  encouraged  the  agencies  to  put  into  place 
this  sort  of  a  procedure,  but  the  plain  fact  is  that  we  can't  require 
them  to  do  that.  We  don't  believe  that  we  can  require  them  to  do 
that,  but  we  certainly  try  to  do  that  internally  at  the  Justice  De- 
partment, and  we  have  encouraged  other  agencies  to  do  it  as  well.  I 
suspect  that  the  reason  the  business  community  is  so  interested  in 
this  provision  is  that  the  amendment  that  has  been  proposed  would 
actually  impose  a  requirement,  and  they  will  then  have  legal  re- 
course if  for  some  reason  that  requirement  of  the  law  were 
breached. 

Mr.  English.  All  right.  Let  me  ask  you  this.  The  administration 
feels  that  this  is  a  good  idea;  ought  to  be  included  in  the  law. 

Ms.  DiNKiNS.  Yes,  Mr.  Chairman. 

Mr.  English.  What  is  to  keep  the  President  from  directing  those 
agencies  to  follow  this  procedure? 

Ms.  DiNKiNS.  If  the  President  were  to  direct  the  agencies  to 
follow  that  procedure,  we  still  don't  have  enough  timeframe  within 
the  statute  itself.  The  10-day  requirement  is  very  short.  There  is  no 
opportunity  for  consultation,  or  very  little.  They  also  don't,  I  be- 
lieve, have  any  recourse  to  judicial  review  if  there  is  a  disclosure  of 
information  that  has  been  unauthorized,  without  going  through  the 
Administrative  Procedure  Act.  The  provisions  that  are  set  up 
under  the  proposed  amendment  would  very  clearly  provide  judicial 
review  for  just  this  sort  of  disclosure. 

Mr.  English.  The  thing  that  I  have  trouble  understanding  about 
that,  Ms.  Dinkins,  is  the  fact  that  we  have  departments  and  agen- 
cies that  are  doing  it.  It  is  working  well.  They  don't  have  any  prob- 
lem, and  certainly  the  time  delay  hasn't  been  a  problem  to  many 
departments  and  agencies.  We  have  an  awful  lot  of  them  that  are 
not  making  that  10-day  limit.  It  is  not  troubling  them  a  great  deal. 
They  are  not  getting  in  a  lot  of  trouble  over  that  aspect  of  it,  and 
that  is,  of  course,  one  thing  we  would  like  to  do.  We  would  like  to 
help  speed  it  up.  That  is  one  of  the  reasons  that  we  passed  the  CIA 
bill.  The  CIA  had  a  terrible  backlog,  and  we  tried  to  help  them  out 
with  that.  The  10-day  limit  doesn't  appear  to  me  to  be  something 
that  you  can  hide  behind  as  far  as  a  reason  for  not  carrying  this 
out  throughout  the  administration.  There  is  nothing  in  the  law  to 
prevent  you  from  doing  it.  There  is  nothing  in  the  law  that  says 
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you  can't  do  it,  and  as  we  have  seen,  there  is  certainly  nobody  that 
is  going  to  be  taking  you  to  court.  They  haven't  done  it  with  the 
departments  and  agencies  that  are  following  this  procedure.  It 
raises  a  question,  you  know,  as  to  how  high  a  priority  this  item  is. 
That  is  my  point. 

Ms.  DiNKiNS.  Well,  Mr.  Chairman,  I  suspect  that  it  is  not  the 
agencies  that  are  following  this  procedure  that  the  business  com- 
munity is  concerned  about  but  rather  those  agencies  which  may 
not  be  following  a  procedure. 

Mr.  English.  That  is  what  I  am  saying,  though.  The  point  is  that 
the  ones  that  are  following  it  aren't  having  any  trouble  doing  it. 
Nobody  is  objecting  to  that.  Nobody  is  hauling  them  off  to  court. 
Nobody  is  saying,  "Well,  this  is  illegal."  There  hasn't  even  been  a 
question  raised  on  that.  So  the  question  then  becomes,  if  that  is  the 
case,  if  you  have  departments  and  agencies  that  are  doing  it  and  it 
is  working  well  for  them,  why  aren't  the  others?  Why  isn't  the  Jus- 
tice Department,  which  is  the  administration  lawyer,  advising 
agencies  that  they  can  certainly  do  this?  Why  doesn't  the  President 
say,  "You  shall  do  it.  This  is  a  good  procedure.  You  ought  to  be  fol- 
lowing it."  Why  does  someone  have  to  require  the  Congress  to  come 
in  and  change  the  law  to  do  something  like  this  when  it  has  al- 
ready been  done  by  other  departments  and  agencies  without  any 
problem  at  all?  That  is  the  question  that  comes  to  mind. 

Judge  Webster,  I  think  we  pretty  much  agreed  that  the  Glomar 
response  would  help  a  great  deal. 

Mr.  Webster.  It  certainly  would. 

Mr.  English.  And  I  guess  that  raises  the  question,  if  the  CIA  has 
been  using  that  response  for  some  time,  why  doesn't  the  FBI  use 
it? 

Mr.  Webster.  Well,  if  I  understand  your  question,  I  don't  think 
that  we  are  legally  entitled  to  use  the  response  except  where  the 
statute  authorizes  when  a  specific  request  for  information  has  been 
made.  It  reminds  me  of,  I  think  it  was  Sir  Thomas  More  that  de- 
vised the  formulation,  the  first  instance.  He  said,  "I  don't  know, 
and  if  I  did  I  couldn't  tell  you."  It  is  very  important  to  me  for  the 
FBI  that  whatever  formulation  we  are  authorized  to  give  be  a 
truthful  one.  There  were  earlier  suggestions  that  perhaps  we 
should  be  allowed  to  lie  about  these  things  in  order  to  keep  things, 
keep  them  from  violating  our  confidentiality  responsibilities.  We 
need  a  formulation  that  permits  us  to  state  the  truth,  and  if  that 
statement  is  that  there  is  nothing  the  person  has  asked  for  that 
falls  within  the  statute  that  we  are  obliged  to  find,  or  something  to 
that  effect,  I  would  feel  more  comfortable  with  it,  but  I  don't  know 
any  basis  for  our  giving  that  kind  of  equivocal  statement  now  be- 
cause I  think  the  statute  specifically  requires  us  to  set  out  the  ex- 
emption upon  which  we  rely  in  declining  to  furnish  information. 

Mr.  English.  Well,  it  is  my  understanding  that  the  law  that  ap- 
plies to  the  CIA  applies  to  you — same  law,  same  procedures.  If  the 
CIA  can  do  it  legally,  I  guess  the  question  comes  to  my  mind,  why 
can't  you? 

Mr.  Webster.  Well,  there  is  a  converse  to  that.  In  our  opinion, 
we  have  not — I  have  not  been  given  an  opinion  that  we  can  legally 
do  so. 

Mr.  English.  So  you  think  the  CIA  is  in  violation  of  the  law? 
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Mr.  Webster.  Well,  I  can  only  give  opinions  with  respect  to  the 
FBI.  I  don't  know. 

Mr.  English.  Doesn't  somebody  have  to  be  in  error? 

Mr.  Webster.  I  suppose  so. 

Mr.  English.  In  pursuing  that  a  bit  more:  there  are  no  available 
records,  or  the  records  are  exempt.  That  is  what  the  response 
would  be.  Now,  I  don't  see  how  you  are  lying  with  that  response.  It 
is  one  of  those  two.  Either  there  are  no  records  available,  or  the 
records  are  exempt.  That  is  what  the  response  would  be.  Now,  I 
don't  see  how  you  are  lying  with  that  response.  It  is  one  of  those 
two.  Either  there  are  no  records  available  or  the  records  are 
exempt.  How  is  that  a  lie? 

Mr.  Webster.  Well,  that  would  help  us  with  respect  to  law  en- 
forcement, a  specific  exemption,  but  I  don't  think  that  would  work 
for  us.  You  are  asking  me  to  respond  spontaneously  to  these  things. 
I  will  give  it  more  thought  now  and  I  would  be  happy  to  submit  our 
views  on  it  for  the  record. 

Mr.  English.  Without  objection,  it  will  be  inserted  in  the  record. 

[See  page  906.] 

Mr.  Webster.  But  I  think  that  statute  is  very  specific  about  re- 
quiring the  specific  exemption,  not  just  that  they  are  exempt,  but 
what  particular  exemption  are  you  relying  on. 

Mr.  English.  If  there  is  that  problem,  I  do  want  you  to  submit 
information  for  the  record.  Try  to  identify  as  closely  as  you  can, 
specifically  what  it  is  that  you  think  prohibits  that  type  of  re- 
sponse, if  that  is  the  case. 

Mr.  Webster.  Now,  of  course,  CIA  has  a  situation  in  which 
almost  all  their  records  have  to  do  with  intelligence  matters,  and 
there  is  a  specific  exemption  in  that  area,  and  it  may  be — I  don't 
know  the  exact  formulation  that  the  CIA  uses,  but  it  may  be  that 
they  would  just  use  that  blanket  one,  that  is,  the  one  that  covers 
almost  all  their  records.  "We  don't  have  any  records,  and  if  we  did 
they  would  be  exempt  under  our  section  which  has  to  do  with  intel- 
ligence." 

Mr.  English.  Yes,  but  that  might  be  lying,  mightn't  it? 

Mr.  Webster.  Well 

Mr.  English.  To  say,  "Well,  we  don't  have  any  records  but  if  we 
did,  why  they  would  be  exempt."  You  have  to  say,  "We  don't  have 
records  or  they  are  exempt." 

Mr.  Webster.  "Or  they  are  exempt  under  that  one  section,"  so 
they  could  always  give  the  section  because  that  would  apply  to 
almost  all  their  records,  if  not  all  of  them,  whereas  we  have  differ- 
ent exemptions  that  apply. 

Mr.  English.  I  guess  what  it  comes  down  to,  then,  what  you  are 
telling  us  here  today  is  if  there  is  a  problem,  there  is  specifically  a 
legal  problem,  and  language  that  needs  to  be  changed  to  permit 
that,  if  you  had  that  authority,  this  would  give  you  a  great  deal  of 
remedy.  Is  that  not  right? 

Mr.  Webster.  A  great  deal  of  additional  protection  with  respect 
to  ongoing  investigations,  but  we  would  still  have  to  address  the 
problem  of  closed  files  that  identify  informants. 

Mr.  English.  And  you  are  going  to  let  me  know  percentagewise 
where  we  are  on  the  thermometer  on  that  one? 

Mr.  Webster.  If  it  is  possible  to  do  so. 
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Mr.  English.  Well,  we  are  not  going  to  hold  you  down  to  the 
tenths  of  1  percent.  If  you  can  get  us  right  in  the  ballpark,  well  we 
would  appreciate  that. 

Mr.  Webster.  All  right. 

Mr.  English.  I  also  want  to  ask  about  the  provision  in  S.  774 
that  permits  the  FBI  to  refuse  to  respond  to  third  party  requests 
for  an  informant's  record.  Could  you  explain  what  that  provision 
means,  and  how  it  will  be  used,  and  how  it  would  help? 

Mr.  Webster.  Well,  we  don't  intend  to  restrict  the  informant 
himself  from  having  access  to  the  records,  and  this  has  to  do  with 
third  parties  who  are 

Mr.  English.  Page  15  of  the  bill,  I  think  it  is,  Judge  Webster. 

Mr.  Webster.  Would  you  give  me  that  page  again  so  that  I  can 
be  sure 

Mr.  English.  Page  15,  line  20,  at  least  of  the  copy  of  the  bill  that 
we  have. 

Mr.  Webster.  The  bill  proposes  that  nothing  in  subsection  (a) — 
that  is  compulsory  disclosure — shall  be  deemed  applicable  in  any 
way  to  the  informant  records  maintained  by  a  law  enforcement 
agency  under  an  informant's  name  or  personal  identifier  whenever 
access  is  sought  by  a  third  party  according  to  the  informant's  name 
or  personal  identifier. 

As  you  pointed  out,  there  is  no  similar  provision  in  the  current 
FOIA.  This  provision  substantially  adopts  the  proposal  made  by  the 
administration  last  Congress. 

The  new  language  amends  subsection  (a)  rather  than  subsection 
(b)  which — that  is  the  exemptions  from  disclosure  so  that  it  oper- 
ates as  an  exclusion  of  records  accessible  under  the  act  instead  of 
as  an  exemption  for  records.  The  exclusion  enables  the  FBI  to  offer 
a  lawful  response  that  there  are,  and  we  would  say,  "No  records 
accessible  under  the  act."  Informant  records  maintained  by  name 
or  personal  identifier  would  not  be  accessible  by  third  parties.  In- 
stead of  alerting  a  requester  that  the  subject  of  his  records  is  an 
informant,  then  the  FBI  would  respond  that  it  has  no  records  avail- 
able under  the  act.  It  is  another  variation  of  the  Glomar  response 
that  you  were  talking  about,  Mr.  Chairman,  applicable  to  a  third 
party  request.  We  would  no  longer  cite  an  exemption  which  would 
indicate  the  subject  of  the  request  was  being  protected  as  an  in- 
formant. The  new  provision  should  effectively  frustrate  efforts  by 
requesters  to  confirm  their  suspicions  that  a  particular  individual 
is  an  informant.  This  exclusion  pertains  to  a  narrow  but  important 
class  of  records  of  informants  maintained  by  name  or  personal 
identifier,  and  therefore  may  not  provide  the  kind  of  absolute  in- 
formant protection  the  FBI  would  prefer.  Nevertheless,  the  bill  rep- 
resents a  substantial  improvement  over  the  present  act. 

As  in  the  case  of  the  exclusion  for  organized  crime  records,  litiga- 
tion must  be  handled  carefully  so  as  not  to  alert  the  plaintiff  that 
the  requested  records  exist.  Each  such  record  can  be  handled  on  a 
case-by-case  basis.  Current  FBI  policy  with  regard  to  requests  bv 
third  parties  for  information  about  individuals  is  to  refuse  to  coii- 
firm  or  deny  the  existence  of  such  records  absent  the  written  per- 
mission of  the  subject  of  the  request.  This  policy  is  based  on  provi- 
sions of  the  Privacy  Act  of  1974. 
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As  I  understand  the  proposal,  it  gives  us  simply  a  better  basis  for 
giving  the  kind  of  response  that  does  not  immediately  highlight  the 
fact  that  we  are  dealing  with  informants,  but  it  only  applies  to  that 
very  narrow  class  in  which  the  informant  has  been  named  in  our 
records  by  name  or  by  specific  identifier. 

Mr.  English.  Well,  this  particular  provision,  then,  I  would 
assume  from  what  you  are  saying,  helps  you  with  your  informant. 

Mr.  Webster.  It  does  help  with  our  informant  where  he  has  been 
named  or  given  an  identifier.  It  doesn't  help  with  respect  to  per- 
sons who  were  present  at  a  meeting  or  other  types  of  information 
that  would— from  which,  by  the  mosaic  process  that  you  have  wit- 
nessed, a  requester  can  deduce  the  identification  of  the  informant. 

Mr.  English.  We  are  dealing  with  the  mosaic  situation.  We  are 
dealing  with,  in  most  cases,  live  investigations,  and  if 

Mr.  Webster.  Not  always,  Mr.  Chairman.  Those  15  percent  of  all 
our  requests  are  coming  from  people  with  closed  files. 

Mr.  English.  All  right,  if  you  used  a  Glomar  response,  you  would 
eliminate  all  your  live  investigations.  That  would  take  care  of  your 
live  investigation  problem. 

Mr.  Webster.  Well,  I  think  substantially  so  with  respect  to  this 
particular  problem,  yes. 

Mr.  English.  And  if  you  have  this  particular  section  that  you 
are  talking  about  that  you  just  read  off,  you  take  care  of  all  those 
informants  where  the  informant  is  named. 

Mr.  Webster.  That  is  correct. 

Mr.  English.  Or  has  some  type  of  identifier. 

Mr.  Webster.  That  is  correct. 

Mr.  English.  So  that  is  taking  care  of  a  big  chunk  of  your  busi- 
ness right  there,  isn't  it? 

Mr.  Webster.  Yes,  indeed. 

Mr.  English.  I  want  to  explore  the  noncooperation  bit,  to  look  at 
that  a  little  more  in  depth,  if  we  could. 

Mr.  Webster.  May  I?  Before,  I  sounded  so  unqualified  in  my  re- 
sponse on  that  last  statement,  I  think  I  have  an  obligation  to  say  to 
you  that  in  most  of  the  reports  that  come  through,  the  investiga- 
tive reports,  the  case  agent  is  protecting  the  informant,  and  we 
have  many  files  in  which  other  types  of  records  are  prepared  for 
dissemination  to  third  party — to  third  agencies  in  which  we  leave 
out  any  reference  to,  and  refer  to  a  confidential  source  who  has 
been  reliable  in  the  past,  that  type  of  thing,  so  there  is  no  identifi- 
er and  there  is  no  name,  and  that  is  a  very  substantial  amount  of 
records,  so  I  don't  want  to  leave  you  with  the  impression  that  if 
you  take  care  of  the  first  two,  you  have  taken  care  of  all  but  a 
teensy  part  of  our  problem.  We  still  have  a  problem  worthy  of  your 
attention. 

Mr.  English.  I  get  you,  but  that  is  going  to  come  down,  I  guess, 
Judge  Webster,  in  the  manner  in  which  you  handle  your  own  inter- 
nal FBI  files.  That  gets  down  to  the  question  of  whether  you  want 
to  use  identifiers  so  that  people  will  be  protected  or  not,  and 

Mr.  Webster.  That  is  true,  what  you  are  saying 

Mr.  English.  You  could  handle  that  very  easily  with  that, 
couldn't  you? 

Mr.  Webster.  Except  we  can't  handle  it  with  respect  to  records 
generated  for  purposes  of  dissemination  to  third  agencies.  Now,  I 
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think  I  can't  really  respond  to  that.  We  would  have  to  give  that 
some  more  thought  as  to  how  we  would  handle  it. 

Mr.  English.  Well,  we  will  look  at  it.  It  seems  like  those  two  sit- 
uations would  cover  a  lot  of  your  territory,  though. 

Mr.  Webster.  I  agree.  I  am  not 

Mr.  English.  I  appreciate  that. 

Looking  at  this  noncooperation  thing,  I  think  that  we  need  to 
probe  that  just  a  little  bit  and  take  kind  of  a  hard  look.  Now,  I 
would  guess  that  there  are  an  awful  lot  of  reasons  that  a  person 
would  have — I  shouldn't  say  an  awful  lot.  Some.  There  would  be 
different  reasons  why  a  person  might  not  want  to  cooperate  with 
the  FBI.  I  mean,  all  the  people  in  this  room  are  good,  red-blooded 
American  citizens,  and  they  are  going  to  jump  right  in  any  time 
they  can  help  the  FBI.  But  we  have  a  few  folks  that  don't  quite  fit 
into  that  category,  and  certainly  fear  of  identification  through  the 
Freedom  of  Information  Act  may  be  one  of  the  reasons  for  not  co- 
operating. What  are  some  of  the  other  reasons  that  people  would 
have  for  not  wanting  to  provide  the  information  to  the  FBI? 

Mr.  Webster.  Other  than  the  Freedom  of  Information  Act? 

Mr.  English.  Yes. 

Mr.  Webster.  Well,  I  suppose  the  first  obvious  one  is  they  might 
be  involved  themselves,  and  they  don't  want  to  put  themselves  in 
jail.  Is  that  the  type  of  thing? 

Mr.  English.  Well,  I  am  just  looking  for  all  the  options.  I  want 
to  kind  of  explore  the  options  a  little. 

Mr.  Webster.  That  would  probably  be  the  most  obvious  reason. 
Some  are,  maybe,  hostile  to  law  enforcement  generally  and  simply 
don't  want  to  be  involved. 

I  suppose  you  can  generate  a  lot  of  reasons,  but  I  want  to  keep 
thinking  in  terms  of  how  those  reasons  are  aggravated  by  the  pres- 
ence of  the  Freedom  of  Information  Act  without  adequate  means  of 
protection.  You  have  the  person  who  is  marginally  willing  to  coop- 
erate with  you,  and  he  wants  to  know  whether  you  can  protect  his 
identity.  A  confidential  informant's  relationship  to  an  agent  han- 
dler is  a  very  special,  subtle,  complex  relatio  iship  which,  strangely 
enough,  depends  largely  upon  the  willingness  of  the  two  parties  to 
believe  each  other,  or  at  least  the  willingness  of  the  informant  to 
trust  the  agent  handler.  Most  agent  handlers  will  not  lie  to  an  in- 
formant about  the  extent  of  their  ability  to  protect,  and  so  there  is 
a  kind  of  qualifier 

Mr.  English.  Can  I  stop  you  right  there? 

Mr.  Webster.  Yes. 

Mr.  English.  What  kind  of  an  understanding  do  they  have?  One 
of  our  local  agents  from  Oklahoma  recently  came  here  to  Washing- 
ton within  the  last  few  weeks.  I  assume  he  was  here  on  some  other 
business,  and  I  know  he  came  back  to  Oklahoma  with  some  funny 
ideas  about  what  the  Freedom  of  Information  Act  was  all  about. 
His  ideas  didn't  quite  fit  with  what  the  law  was  all  about.  It  raised 
questions  in  my  mind  if  you  have  an  agent  out  there  who  is  han- 
dling people,  handling  informants,  and  he  doesn't  understand  the 
law  and  doesn't  know  how  it  works.  He  comes  to  Washington  and 
gets  some  guy  telling  him,  "Gosh,  you  know,  we  can't  protect  any- 
thing. Boy,  everything  goes.  Our  records  are  wide  open,  man.  The 
whole  show  is  going."  He  has  to  go  back  there  and  tell  the  inform- 
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ant,  "There  is  no  way  I  can  protect  you,  friend.  You  are  out  there 
on  your  own,  and  anybody  that  wants  to  waltz  into  FBI  headquar- 
ters and  dig  through  our  files,  they  can  do  it." 

Now,  that,  I  would  think,  might  chill  the  relationship  just  a  tad, 
and  so  I  wonder  what  kind  of  training  do  you  give  your  agents  as 
to  precisely  what  the  Freedom  of  Information  Act  provides,  what 
safeguards  are  in  it,  and  how  good  an  understanding  those  agents 
out  in  the  field  really  have. 

Mr.  Webster.  We  try  to  give  them  the  best  possible  and  most  in- 
formation available,  and  the  most  accurate.  One,  we  reinforce  that 
with  inservice  training,  and  of  course  we  have  Freedom  of  Informa- 
tion designated  agents  in  the  field  who  are  responsible  for  collect- 
ing and  reviewing  the  requests  that  are  made  from  field  offices.  We 
have  principal  legal  advisors  who  are  in  the  field,  in  each  of  the 
field  offices,  and  who  are  supposed  to  understand  and  interpret  the 
requirements  of  the  statute  to  the  agents.  We  make  no  effort  to  ex- 
acerbate the  problem  by  telling  them  that  kind  of  thing,  and  I 
don't  know  where  the  particular  person  you  are  talking  about  re- 
ceived his  information. 

Mr.  English.  He  got  it  at  your  headquarters  downtown. 

Mr.  Webster.  There  are  7,500  people  there. 

Mr.  English.  That  is  exactly  my  point  right  there,  and 

Mr.  Webster.  And  that  is  one  of  the  problems  of  the  Freedom  of 
Information  Act,  you  know.  There  is  so  much  human  error  poten- 
tial in  dealing  with  a  thing  that  requires  400  people  in  our  own 
headquarters  alone  to  deal  with  it  that  we  are  trying  to  minimize 
that  human  error  factor  by  reasonable  discretionary  authority. 

Mr.  English.  Yes,  but  the  thing  that  we  are  dealing  with  here. 
Judge,  is  myth.  You  have  all  these  folks  down  at  headquarters  and 
I  am  sure  you  are  not  a  part  of  this.  Let  me  say  that.  But  this 
thing  gets  going,  and  we  have  heard  all  these  horror  stories  and 
bugaboos,  and  everybody  comes  up  here  on  Capitol  Hill  saying, 
"Oooh,  it's  terrible."  They  get  to  believing  it  themselves,  and  I  am 
sure  those  7,500  people  are  telling  that  stuff  back  and  forth,  and  by 
the  time  it  gets  circulated  three  or  four  times  around  the  coffee 
shop,  it  is  terrible. 

You  know,  that  is  one  thing  that  I  think  people  up  here  on  Cap- 
itol Hill  have  an  understanding  about,  all  these  rumors.  They 
know  how  rumors  get  started.  We  are  in  the  business  of  politics. 
We  have  seen  that  happen  from  time  to  time.  But  the  question  that 
I  have  in  my  mind  is,  how  much  rumor  have  you  got  going  around 
down  there,  just  downtown  here  in  your  own  headquarters  with  all 
those  people?  You  have  folks  that  are  coming  in  from  out  of  town, 
that  are  visiting  with  them.  They  hear  the  horror  stories,  and  cer- 
tainly they  go  back  out  in  the  field  and  tell  it.  What  I  would  urge 
you  to  do.  Judge,  is  to  have  your  folks,  really  conduct  some  good, 
hard  seminars  on  what  the  Freedom  of  Information  Act  is  all 
about,  what  information  is  exempted.  I  would  certainly  urge  you, 
to  give  them  a  realistic  appraisal  of  what  you  think  the  dangers 
are,  and  make  sure  that  your  people  in  the  field  as  well  as  any  in- 
formants understand  the  situation.  Give  them  a  straight  story,  but 
don't  go  telling  horror  stories  in  the  field  because — I  am  going  to 
be  surprised  if  you  have  an  informant  left  in  Oklahoma  after  the 
horror  stories  this  guy  comes  back  telling. 
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Mr.  Webster.  Based  on  some  recent  investigations  out  there,  we 
have  some  excellent  informants,  and  we  intend 

[Laughter.] 

Mr.  English.  Well,  that  was  last  week.  [Laughter.] 

You  better  check  on  them  this  week,  Judge.  I  am  not  sure  you 
still  have  them  out  there. 

Mr.  Webster.  We  do  work  to  claim  every  legitimate  exemption 
that  we  have  that  are  necessary  for  the  protection  of  informants. 
All  of  those  cases  that  we  submitted  for  the  record  this  morning 
came  to  us  from  the  field.  We  are  not  preaching  those  things  to  the 
field.  They  are  telling  us  about  it. 

Mr.  English.  Well,  that  is  what  I  am  wondering.  I  haven't  had  a 
chance  to  go  through  that.  The  thing  I  am  wondering  about, 
though,  is  how  well  the  people  in  the  field  as  well  as  the  people  in 
your  own  headquarters  understand  what  the  FOIA  is  all  about, 
what  the  exemptions  are,  and  what  the  law  means.  It  is  percep- 
tions that  create  problems  for  you  and  certainly  create  problems 
for  the  Freedom  of  Information  Act. 

Mr.  Webster.  Mr.  Chairman 

Mr.  English.  I  didn't  mean  to  interrupt  you  on  that. 

Mr.  Webster.  No.  What  am  I  to  say  to  a  Federal  judge  who 
comes  into  my  offices,  as  at  least  four  have  done  independently  of 
each  other,  and  have  said  that  they  are  just  not  going  to  give  any 
more  information  to  agents  who  are  calling  to  interview  them  on 
the  candidacies,  potential  candidacies  of  lawyers  to  be  Federal 
judges  because  they  don't  believe  that  under  the  Freedom  of  Infor- 
mation Act  any  promise  of  confidentiality  will  mean  anything  be- 
cause when  that  judge  candidate  asks  under  the  Privacy  Act  to  see 
his  file,  he  is  going  to  know  that  every  judge  in  that  district  was 
interviewed,  and  if  there  is  no  record  there,  he  is  going  to  have  a 
prett}'  good  idea  that  that  particular  judge  provided  derogatory  in- 
formation, or  if  he  sees  a  sheet  for  that  judge  with  several  lines 
stricken  through,  that  relationship  for  the  future  is  not  going  to  be 
all  that  healthy. 

What  can  I  tell  that  Federal  judge?  Now,  he  knows  the  law,  and 
he  knows  we  have  got  a  problem. 

Mr.  English.  Maybe  that  explains  why  you  have  never  lost  any 
time  that  you  have  gone  to  court  trying  to  keep  some  of  these 
things  tightened  up.  Judge,  you  may  have  a  real  asset  here  that 
you  are  not  utilizing.  You  might  ought  to  give  that  a  little  more 
thought  over  at  the  Justice  Department.  [Laughter.] 

Mr.  Webster.  I  welcome  all  constructive  suggestions.  [Laughter.] 

Mr.  English.  Well,  the  point  I  wanted  to  go  through,  and  let  me 
hit  a  couple  of  these  because  I  think  it  puts  things  a  little  more  in 
perspective.  What  I  am  getting  at.  Judge,  is  I  think  there  are  a 
whole  lot  of  reasons  why  people  don't  assist.  Certainly  I  would 
agree  with  you  that  the  image  of  the  Freedom  of  Information  Act 
that  has  been  projected — an  image  of  the  Freedom  of  Information 
Act  which  is  not  accurate — is  probably  creating  some  of  your  prob- 
lems, but  there  are  others. 

You  know,  every  now  and  then  we  see  stories  in  the  newspaper 
about  even  FBI  employees  selling  information.  We  have  seen  some 
folks  go  to  jail  on  that  sort  of  thing.  That  hurts,  without  question, 
if  you  have  that  kind  of  a  situation  taking  place. 
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Recently  on  the  front  page  of  the  Washington  Post,  and  probably 
a  whole  lot  of  other  newspapers  as  well,  were  reports  that  Jackie 
Presser  of  the  Teamster's  Union  was  an  FBI  informer.  Now,  that 
didn't  come  from  the  Freedom  of  Information  Act.  You  know,  that 
leaked  out.  So  leaks  have  an  impact  on  it. 

It  seems  like  every  time  that  someone  says  in  the  field  or  any- 
place else,  "I  am  not  going  to  cooperate  with  the  FBI,"  the  thing 
we  hear  back  is,  "Well,  the  reason  is  because  of  the  Freedom  of  In- 
formation Act."  It  is  not  because  of  any  of  these  other  reasons. 

And  I  guess  the  question  that  I  have.  Judge,  has  the  FBI  been 
keeping  track  of  all  these  other  reasons  that  people  aren't  cooper- 
ating with  you?  Do  they  keep  track  when  someone  saw  in  the 
paper  that  an  FBI  employee  was  recently  accused  of  selling  infor- 
mation to  organized  crime,  or  when  we  have  a  situation  where  in- 
formation was  leaked  out  to  identify  an  FBI  informant?  How  many 
of  those  cases  do  you  keep  track  of?  Do  you  have  all  that  tallied  up, 
as  well  as  the  number  of  cases  that  come  in  from  the  field  on  the 
Freedom  of  Information  Act? 

Mr.  Webster.  I  don't  think  we  have  those  kinds  of  statistics,  and 
I  don't  know  just  exactly  how,  why  we  would  have  been  motivated 
to  try  to  keep  that  particular  thing.  We  recognize  a  problem  with 
the  Freedom  of  Information  Act.  We  recognize  a  real  vulnerability, 
and  we  have  been  trying  to  make  our  case  to  the  Congress. 

We  also  recognize  that  there  is  a  problem,  an  internal  problem, 
any  time  any  one  in  our  organization  violates  his  trust,  either  by 
leaking  or  by  selling  information,  and  I  think  we  have  done  such  a 
good  job  of  keeping  that  from  happening  that  it  is  news  whenever 
it  does  happen.  We  have  the  best  reputation  in  the  country  in  law 
enforcement  for  protecting  informants,  and  we  intend  to  protect 
that  in  every  way  possible,  including  by  coming  to  you  and  asking 
for  legislation  to  help  us. 

Mr.  English.  Well,  I  would  agree,  but  what  we  are  talking  about 
here,  though,  is  the  chill  that  has  taken  place  as  far  as  informants 
of  the  FBI,  and  the  reason  for  this  chill  has  been  laid  solely  at  the 
doorstep  of  the  Freedom  of  Information  Act.  Now,  that  may  or  may 
not  have  been  your  intent.  Probably  it  was  not,  but  that  is  the  way 
it  has  come  out.  That  is  the  reality  of  what  has  taken  place.  The 
point  that  I  am  making  is  that  if  we  are  going  to  be  fair  about  this, 
if  we  are  going  to  be  honest  about  this,  then,  maybe  we  ought  to  be 
keeping  track  of  all  these  other  reasons  that  these  people,  potential 
informants,  give,  for  not  being  informants. 

I  think  you  ought  to  total  up  instances  involving  the  Freedom  of 
Information  Act,  but  I  think  you  ought  to  total  up  all  these  other 
things  to  go  along  with  it.  Then  I  think  we  would  have  a  more  com- 
plete picture.  There  is  no  doubt  in  my  mind  that  the  stories  that  I 
mentioned,  those  that  played  across  the  Nation,  are  having  an 
impact  as  far  as  people's  willingness  to  cooperate  with  you.  That  is 
the  only  point  I  am  trying  to  make.  Judge. 

I  want  to  thank  you  both,  Ms.  Dinkins  and  Judge  Webster.  I 
thank  you  both  for  coming  up  here.  It  is  mighty  kind  of  you,  and  I 
think  it  has  been  very  constructive.  Judge,  and  I  think  it  has  been 
particularly  helpful  as  far  as  this  question  of  informants  and  get- 
ting to  that.  We  will  take  a  hard  look  at  that  and  see  if  we  can't 
give  you  some  relief  in  that  area. 
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Mr.  Webster.  Thank  you,  Mr.  Chairman. 
Mr.  English.  Thank  you.  We  appreciate  it. 

[Information  submitted  by  the  Department  of  Justice  subsequent 
to  the  hearing  follows:] 
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U.S.  Department  of  Justice 

Office  of  the  Deputy  Attorney  General 


The  Deputy  Attorney  General  Washington.  DC.  20530 

August  27,  1984 


Honorable  Glenn  English 

Chairman,  Subcominittee  on  Government 

Information,  Justice  and  Agriculture 
Committee  on  Government  Operations 
United  States  House  of  Representatives 
Washington,  D.C.   20515 

Dear  Mr.  Chairman: 

This  letter  is  intended  to  provide  further  detail  for  the 
record  in  response  to  two  of  your  questions  at  the  August  9 
hearing  held  by  your  Subcommittee  on  S.  774,  a  bill  to  amend  the 
Freedom  of  Information  Act  ("FOIA"). 

First,  you  inquired  about  the  Department  of  Justice's 
government-wide  policy  efforts  to  promote  disclosure  under  the 
FOIA  during  the  past  three  years.   As  I  indicated  to  you  at  the 
hearing,  I  believe  that  during  this  Administration  the  Department 
has  done  an  excellent  job  of  discharging  its  statutory  responsi- 
bility to  encourage  full  and  proper  agency  compliance  with  the 
FOIA's  disclosure  requirements  (see  5  U.S.C.  §  552(d)).   The 
Department  does  this  in  a  number  of  different  ways. 

Through  our  Office  of  Information  and  Privacy  ("DIP"),  the 
Department  disseminates  two  major  FOIA  guidance  publications  to 
all  federal  agencies  governmentwide.   FOIA  Update,  which  is 
published  quarterly,  has  provided  guidance  over  the  past  2  1/2 
years  on  more  than  four  dozen  distinct  issues  of  FOIA  inter- 
pretation or  administration,  including  guidance  that  the  Copy- 
right Act  should  not  be  applied  as  an  Exemption  3  statute  (Fall 
1983)  and  guidance  promoting  the  disclosure  of  information 
regarding  government  personnel  (Sept.  1982)  .   The  Freedcm  of 
Information  Case  List,  published  annually,  contains  OIP's 
extensive  "Short  Guide  to  the  Freedom  of  Information  Act,"  a 
detailed  analysis  of  the  FOIA's  exemptions  and  major  procedural 
aspects,  and  the  caselaw  construing  the  Act.   The  substantial 
upgrading  of  these  two  publications  since  1981  clearly  reflects 
the  Department's  emphasis  on  improving  the  quality  of  FOIA 
guidance  to  the  agencies. 

Additionally,  the  Department  also  has  upgraded  both  its 
training  and  counseling  activities  under  the  FOIA.   During  each 
of  the  last  two  calendar  years,  experienced  OIP  staff  members 
made  more  than  100  presentations  at  various  FOIA  training 
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programs,  including  at  the  Legal  Education  Institute,  the  Attorney 
General's  Advocacy  Institute,  and  the  Government  Affairs  Insti- 
tute's annual  FOIA  symposium.   Further,  the  Department  expanded 
its  basic  two-day  FOIA  training  course  in  1982,  established  an 
advanced  FOIA  seminar  in  1983,  and  will  offer  a  new  introductory 
FOIA  session  for  non-specialists  this  year.   In  addition  to  this 
instructional  outreach  to  federal  agency  personnel,  OIP's  "FOIA 
Counselor  Service"  provides  all  federal  agencies  with  immediate 
access  to  expert  advice  and  counseling  whenever  a  question  of 
FOIA  interpretation  or  administration  arises.   As  a  result  of  its 
enhancement  and  promotion  of  this  service,  OIP  now  responds  to 
nearly  1500  such  telephone  requests  for  guidance  annually. 

Second,  with  respect  to  your  question  at  the  hearing  whether 
the  "business  notification  procedures"  provisions  of  S.  774  could 
better  be  implemented  through  administrative  action,  I  indicated 
that  the  Department  has  already  acted  to  encourage  agencies  to 
implement  notification  procedures  to  the  extent  that  they  could 
under  present  law.   (Of  course,  the  present  Act  is  deficient  in 
that  it  does  not  provide  specific  authority  to  extend  the  Act's 
rigid  time  limits  to  accommodate  this  consultation  process.)   The 
Department,  in  coordination  with  the  President's  Task  Force  on 
Regulatory  Relief,  published  a  guideline  on  this  subject  more 
than  two  years  ago.   See  FOIA  Update,  June  1982,  at  3 .   As  the 
Department  reported  last  fall,  this  guidance  has  been  followed 
successfully  by  almost  all  federal  agencies,  with  the  notable 
exception  of  the  Food  and  Drug  Administration.   See  FOIA  Update, 
Fall  1983,  at  1 ,  12.   Further,  the  Department  has  promulgated  a 
regulation  which  serves  as  a  model  in  this  area.   28  C.F.R. 
§  16.7  (1984).   The  government's  interest  in  these  procedures,  of 
course,  is  to  ensure  that  the  agency  is  able  to  base  its 
determination  of  the  exempt  status  of  particular  records  upon  all 
relevant  information  that  submitters  are  able  to  provide. 

The  effort  by  business  groups  to  obtain  a  statutory 
mechanism  for  submitted  information  reflects  an  interest  in  not 
only  administrative  procedures  but  the  establishment  of  new 
judicial  procedures  for  lawsuits  brought  by  businesses  to  enjoin 
agency  disclosure.   Your  own  bill  in  this  Congress,  H.R.  1247, 
would  provide  just  such  a  legislative  remedy. 

In  conclusion,  I  would  like  to  reiterate  the  Department's 
continuing  interest  in  working  closely  with  you  and  your  staff 
toward  the  enactment  of  a  reasonable  package  of  FOIA  amendments. 

Sincerely, 


Carol  E.  Dinkins 
Deputy  Attorney  General 
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U.S.  Department  of  Justice 

Federal  Bureau  of  Investigation 


Office  of  the  Director  Washington.  D.  C.  20535 

September  20,  1984 


Honorable  Glenn  English 
Chairman,  Subcommittee  on 

Government  Information,  Justice, 

and  Agriculture 
Committee  on  Government  Operations 
House  of  Representatives 
Washington,  D.  C.   20515 

Dear  Mr.  Chairman: 

During  my  testimony  concerning  the  Freedom  of  Information 
Reform  Act  on  August  9,  1984,  before  your  Subcommittee,  certain 
points  were  raised  that  required  further  research  on  my  part. 
You  suggested  that  a  response  could  be  provided  in  written 
form  and  incorporated  into  the  record. 

Specifically,  you  asked  what  prohibited  the  FBI 
from  using  a  "Glomar-type"  response.   Further,  you  asked 
how  much  of  the  FBI's  concerns  regarding  disclosing  information 
about  pending  investigations  would  be  resolved  if  the  Bureau 
used  a  "Glomar-type"  response. 

Enclosed  are  the  responses  to  these  questions. 
I  would  appreciate  these  being  incorporated  into  my  testimony. 

If  I  can  be  of  any  further  assistance,  please  let 
me  know . 


Sincerely  yours, 

William  H.  Webster 
Director 


Enclosures  (2) 
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ISSUE;   What  prohibits  the  FBI  from  using  a  "Glomar-type" 
response  to  protect  certain  information? 

ANSWER :   The  Freedom  of  Information  Act  (Title  5,  U.S.C.,  Section 
552)  under  subsection  (a)(6)(A)  states: 

Each  agency,  upon  any  request  for  records  made 
under  paragraph  (1),  (2),  or  (3)  of  this  subsection, 
shall-- 

(i)  determine  within  ten  days  (excepting  Saturdays, 
Sundays,  and  legal  public  holidays)  after  the  receipt 
of  any  such  request  whether  to  comply  with  such  request 
and  shall  immediately  notify  the  person  ma)cing  such 
request  of  such  determination  and  the  reasons  therefor. . . . 
(emph.  added) 

Under  subsection  (d)  of  the  Freedom  of  Information 
Act,  it  states: 

On  or  before  March  1  of  each  calendar  year, 
each  agency  shall  submit  a  report  covering  the  preceding 
calendar  year  to  the  Speaker  of  the  House  of  Representatives 
and  President  of  the  Senate  for  referral  to  the  appropriate 
committees  of  the  Congress.   The  report  shall  include-- 

(1)  The  number  of  determinations  made  by  such  agency 
not  to  comply  with  requests  for  records  made  to  such 
agency  under  subsection  (a)  and  the  reasons  for  each 
such  determination,  (emph.  added) 

The  Code  of  Federal  Regulations  (CFR),  Title  28, 
Section  16.5  (b),  "Form  of  Notice  Denying  Request,"  contains 
written  Department  of  Justice  Regulations  further  elaborating 
on  agency  responsibility  for  notifying  the  requester  of  the 
reasons  for  denial  of  information.   It  states: 

A  component  denying  a  request  in  whole  or  part 
shall  so  notify  the  requester  in  writing.   The  notice... 
shall  include: 

(1)   

( 2 )  A  brief  statement  of  the  reason  or  reasons  for 
the  denial  including  the  FOIA  exemption  or  exemptions 
which  the  component  has  relied  upon  in  denying  the 
request  and  a  brief  explanation  of  the  manner  in 
which  the  exemption  or  exemptions  apply  to  each  record 
withheld ;  ....  (emph.  added) 

Thus,  there  is  some  indication  that  Congressional 
intent  was  to  record  the  reasons  for  each  denial  (subsection 
(d)),  as  well  as  to  notify  the  requester  of  the  reasons  for 
denial  (subsection  (a)(6)(A)).   Justice  Regulations  codified 
this  intent  in  subsection  16.5  of  CFR. 
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The  courts  as  early  as  1973  took  notice  of  the  problem 
of  notification  to  the  requester  of  the  reasons  for  denial 
in  the  landmark  case  of  Vaughn  v.  Rosen  484  F.2d  820  (D.C. 
Cir.  1973),  cert,  denied,  415  U.S.  977  (1974),  on  remand,  383 
F.Supp.  1049  (D.D.C.  1974),  aff'd,  523  F.2d  1136  (D.C.  Cir. 
1975).   This  case  established  the  requirement  of  a  submission 
of  a  detailed,  itemized  and  indexed  affidavit  justifying  each 
deletion  with  an  applicable  exemption  by  the  Government  in 
FOIA  litigation.   The  District  of  Columbia  Court  of  Appeals 
issued  a  clear  directive  that  no  longer  would  generalized, 
donclusory  allegations  supporting  exemptions  by  Government 
agencies  be  acceptable. 

The  "Glomar-type"  response  neither  confirms  nor  denies 
the  existence  or  nonexistence  of  requested  records.   The  phrase 
is  derived  from  an  FOIA  suit  against  the  CIA  [ Phillippi  v. 
CIA,  No.  75-1265  (D.D.C.  December  1,  1975),  rev'd,  546  F.2d 
1009  (D.C.  Cir.  1976),  on  remand,  (D.D.C.  June  9,  1980),  aff'd, 
655  F.2d  1325  (D.C.  Cir.  1981)]  for  records  associated  with 
the  Glomar  Explorer.   The  appellate  court  in  this  case  endorsed 
the  CIA's  refusal  to  confirm  or  deny.   Generally,  courts  have 
upheld  the  use  of  the  "Glomar  response"  in  responding  to  FOIPA 
requests  for  information  which  is  classified.   The  CIA  is  successful 
before  the  courts  in  using  a  "Glomar-type"  response  because 
they  are  compelled  to  make  such  a  response  based  upon  Title 
50,  U.S.C.,  Section  403(g),  which  provides: 

The  Director  of  Central  Intelligence  shall  be  responsible 
for  protecting  intelligence  sources  and  methods  from 
unauthorized  disclosure.... 

Another  legal  basis  for  a  "Glomar  response"  frequently 
available  to  the  CIA  is  the  provision  in  the  current  Executive 
Order  12356  allowing  an  agency  to  "...  refuse  to  confirm  or 
deny  the  existence  or  nonexistence  of  requested  information 
whenever  the  fact  of  its  existence  or  nonexistence  is  itself 
classifiable  under  this  Order." 

The  FBI  does  use  the  "Glomar-response"  in  some  matters 
totally  classified  pursuant  to  national  security  interests. 
However,  the  major  problem  is  how  to  protect  sensitive,  ongoing 
criminal  investigations,  which  are  unclassif iable .   The  FBI's 
experience  of  refusing  to  confirm  or  deny  has  been  primarily 
confined  to  third  person  requests  for  personal  records  concerning 
another  person.   Exemption  (b)(7)(C)  is  cited  as  authority 
in  such  a  response  because  the  acknowledgment  of  the  existence 
of  the  requested  records  would  constitute  an  unwarranted  invasion 
of  personal  privacy.   This  response  can  be  appropriate  whether 
the  records  are  in  a  pending  or  closed  investigation.   This 
response  is  not  appropriate  for  a  first  person  request  for 
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a  pending  investigation  or  for  a  request  the  subject  of  which 
is  an  organization  or  an  institution.   In  analogous  situations 
involving  unpublicized  pending  cases,  the  mere  citing  of  the 
(b)(7)(A)  exemption  in  conjunction  with  a  "neither  confirm 
nor  deny"  clause  would  defeat  the  purpose  intended. 

In  conclusion,  the  FBI  seeks  statutory  authority 
to  use  the  "Glomar-type"  response  to  avoid  any  confusion  and 
to  be  in  full  compliance  with  the  letter  and  spirit  of  the 
FOIA.   As  is  obvious  from  the  above,  there  are  present  provisions 
of  the  FOIA  as  well  as  regulations  and  court  decisions  which 
prevent  us  from  presently  using  a  "Glomar-type"  response  except 
in  the  rare  case  of  classified  material  being  completely  involved 
which  would  give  us  similar  but  not  identical  authority  to 
the  CIA. 
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ISSUE:  How  much  of  the  FBI's  concerns  regarding  disclosing 
information  about  a  pending  investigation  would  be  resolved 
if  the  Bureau  used  a  "Glomar-type"  response? 


ANSWER :   A  small  percentage  of  FOIA  requests  closed  involved 
the  utilization  of  (b)(7)(A)  (pending  case  law  enforcement 
exemption ) . 

Statistical  Summary  -  FBI 


CY  1982 

CY  1983 

12,804 

11,504 

515 

580 

4% 

5% 

FOIA  requests  closed 
No.  of  times  (b)(7)(A)  cited 
Percentage  of  requests  closed  with 
(b) (7) (A)  cited 

Individual  statistics  on  the  occurrence  of  situations 
wherein  the  subject  of  a  case  not  publicly  known  writes  in 
for  his/her  file  under  FOIA  or  the  Privacy  Act  are  not  maintained. 
This  happens  infrequently;  but  when  it  does  happen,  it  could 
involve  a  case  of  national  or  even  international  importance. 
Two  recent  major  cases  in  Chicago  dubbed  as  Operation  Greylord 
involving  corruption  of  the  local  court  system  and  Operation 
Safe-Bet  involving  organized-crime  control  of  prostitution 
utilized  long-term  undercover  activities.   If  any  of  the  subjects 
involved,  even  peripherally,  had  made  an  early  FOIA  request, 
it  is  likely  that  each  case  would  have  been  prematurely  exposed. 
Many  of  our  major  cases,  including  the  above,  have  phases  and 
groups  of  targets  which  have  an  interrelationship  known  only 
to  a  select  number  of  people.   Thus,  relief  from  the  citation 
of  (b)(7)(A)  is  believed  important  and  for  this  reason  the 
FBI  would  benefit  from  the  authorization  of  a  "Glomar-type" 
response.   This  still  addresses  only  a  small  percentage  of 
the  difficulties  we  have  been  encountering. 

Situations  wherein  the  identity  of  the  subject  or 
subject  matter  are  publicly  known  make  up  the  bulk  of  our  (b)(7)(A) 
situations  and  in  these  matters,  no  harm  is  done  by  specifying 
the  exemption. 
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U.S.  Department  of  Justice 

Office  of  the  Deputy  Attorney  General 


The  Deputy  Attorney  General  Washington.  D.C.  20SS0 

September  12,  1984 


Honorable  Thomas  N.  Kindness 

Ranking  Minority  Member 

Subcommittee  on  Government  Information, 

Justice  and  Agriculture 
Committee  on  Government  Operations 
United  States  House  of  Representatives 
Washington,  D.C.   20515 

Dear  Congressman  Kindness: 

I  am  pleased  to  respond  to  your  letter  of  August  10,  1984, 
which  raises  three  questions  regarding  the  provision  in 
Section  12  of  S.  7  74  to  limit  use  of  the  Freedom  of  Information 
Act  to  U.S.  citizens  and  permanent  resident  aliens. 

At  the  outset,  let  me  say  how  much  we  at  the  Department  of 
Justice  appreciate  your  interest  in  the  provisions  of  S.  774.   I 
reaffirm  the  Department's  willingness  to  continue  working  closely 
with  you  and  your  staff  to  resolve  any  remaining  concern  over  any 
aspect  of  this  bill.   I  fully  agree  with  your  observation  that 
only  a  strong  legislative  solution  can  fully  address  the  serious 
problems  currently  faced  by  federal  agencies  under  the  FOIA.   I 
look  forward  to  our  continued  mutual  efforts  toward  achieving 
such  a  solution. 

Regarding  your  specific  questions  on  limiting  the  use  of 
FOIA  by  aliens,  S.  774  would  accomplish  this  purpose  by  replacing 
the  existing  language  allowing  "any  person"  to  request  access 
under  the  FOIA  (see  5  U.S.C.  §  552(a)(3))  with  the  requirement 
that  a  FOIA  requester  be  "a  United  States  person."   Section  15  of 
the  bill  defines  that  term  as  primarily  "a  citizen  of  the  United 
States  or  an  alien  lawfully  admitted  for  permanent  residence." 
That  definition,  in  turn,  is  drawn  principally  from  the  defini- 
tion set  forth  in  section  101  (i)  of  the  Foreign  Intelligence 
Surveillance  Act  of  1978  (50  U.S.C.  §  1801  (i)).   The  definition 
is  broader  than  the  corresponding  definition  of  "individual"  in 
the  Privacy  Act  of  1974,  5  U.S.C.  §  552a(a)(2),  in  that  it 
includes  associations  and  corporations  as  well. 

Your  first  question  inquires  how  the  Department  expects  this 
provision  would  be  enforced.  For  the  most  part,  we  believe  that 
this  provision  would  be  self-enforcing.   Indeed,  we  note  that  the 
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Privacy  Act  has  had  a  similar  provision  on  citizenship  since  1974 
and  agencies  have  not  had  any  significant  problems  under  that 
provision,  which  is  also  largely  self-enforcing.   Once  S.  774 
became  law,  it  would  become  generally  known  that  those  persons  or 
entities  not  meeting  the  definition  of  a  "United  States  person" 
would  no  longer  be  entitled  to  mandatory  access  under  the  FOIA. 
For  the  most  part,  we  would  expect  them  to  refrain  from  request- 
ing information  under  the  FOIA.   Further,  as  a  logical  means  of 
implementing  such  a  provision,  we  would  expect  agencies  to  make 
clear  in  their  FOIA  regulations  that  a  requester  must  in  fact  be 
a  "United  States  person,"  as  required  by  law,  and  should  not 
merely  be  submitting  a  request  on  the  behalf  of  someone  who  does 
not  meet  this  requirement. 

To  be  sure,  we  realistically  recognize  the  likelihood  — 
indeed,  the  inevitability  —  that  at  least  some  will  attempt  to 
circumvent  this  limitation.  However,  we  do  not  intend  for 
agencies  to  delay  the  processing  of  FOIA  requests  at  the  admin- 
istrative level  in  order  to  verify  every  requester's  status  as  a 
"United  States  person".  In  our  view,  the  provision  can  serve  a 
very  valuable  purpose  even  without  such  a  threshold  screening  of 
requests. 

Second,  you  inquire  into  the  problems  caused  by  use  of  the 
FOIA  by  foreign  corporations  and  ask  whether  the  provision  is 
intended  to  apply  to  U.S.  corporations  which  are  wholly-owned 
subsidiaries  of  foreign  corporations.   We  frankly  admit  that  this 
is  a  difficult  area,  because  the  lines  between  domestic  and 
foreign  corporate  entities  can  easily  blur.   However,  American 
businesses  have  become  rightfully  alarmed  over  the  use  of  the 
FOIA  by  corporate  entities  in  general  to  learn  as  much  as 
possible:  about  the  activities  of  their  competitors.   Though  the 
FOIA  does  provide  certain  protection  against  disclosure  of 
confidential  business  information  submitted  to  the  government, 
principally  through  its  Exemption  4 ,  many  businesses  contend 
persuasively  that  this  use  of  the  FOIA  for  competitive  advantage 
nevertheless  may  yield  the  release  of  a  great  deal  of  information 
of  value. 

This  situation  is  troublesome  enough,  we  believe,  without 
freely  permitting  foreign  corporations  to  use  the  FOIA  as  a 
one-sided  means  of  gaining  competitive  advantages  over  our  own 
domestic  companies.   Under  present  law,  American  companies  are 
handicapped  when  their  international  competitors  are  statutorily 
entitled  to  seek  access  to  domestic  business  data  in  the  govern- 
ment's possession,  but  there  is  no  equivalent  means  to  obtain 
information  regarding  those  foreign  companies.   For  that  reason, 
we  believe  that  the  "United  States  person"  limitation  of  S.  774 
is  appropriate.   Wholly-owned  American  subsidiaries  of  foreign 
corporations  (which  would  continue  to  be  able  to  use  the  FOIA  as 
U.S.  corporations)  presumably  would  be  on  the  same  terms  and 
subject  to  the  same  reporting  and  informational  requirements  as 
any  other  company  in  the  same  business. 
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Finally,  you  ask  further  explanation  of  a  passage  in  my 
prepared  statement  before  the  Subcommittee  that  this  proposed 
FOIA  limitation  "would  not  preclude  aliens  in  all  cases  from 
obtaining  information  from  the  United  States  government."   That 
statement  reflects  that  the  bill  simply  would  remove  enforceable 
FOIA  access  rights  from  foreign  persons  —  it  would  not  forbid 
agencies  from  providing  them  access  to  government  information. 
Indeed,  I  would  expect  that,  with  the  enactment  of  this  provi- 
sion, federal  agencies  would  still  try  to  be  as  cooperative  as 
reasonably  possible  with  foreign  requesters  —  especially,  for 
example,  foreign  dignitaries  and  members  of  the  foreign  press. 
The  traditionally  sound  reasons  for  extending  such  cooperation 
would  remain  unaffected  by  the  bill.   The  important  difference, 
however,  would  be  that  foreign  requesters  would  no  longer  be 
entitled  to  access  as  a  matter  of  statutory  right.   The  bill 
plainly  embodies  the  principle  —  which  we  believe  is  fully  sound 
—  that  our  government  should  not  freely  extend  mandatory  access 
rights  to  foreigners. 

Thank  you  again  for  your  continuing  interest  in  enacting 
needed  amendments  to  the  FOIA. 


Sincerely, 

Carol  E.  Dinkins 
Deputy  Attorney  General 


cc:   Honorable  Glenn  English" 

Chairman,  Subcommittee  on  Government 

Information,  Justice  and  Agriculture 
Committee  on  Government  Operations 
United  States  House  of  Representatives 
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Mr.  English.  Our  next  witness  is  Mr.  Allan  Adler  who  is  with 
the  Center  for  National  Security  Studies  and  the  American  Civil 
Liberties  Union. 

Mr.  Adler,  we  will  be  happy  to  receive  your  testimony. 

STATEMENT  OF  ALLAN  ADLER,  LEGISLATIVE  COUNSEL,  CENTER 
FOR  NATIONAL  SECURITY  STUDIES,  AMERICAN  CIVIL  LIBER- 
TIES UNION 

Mr.  Adler.  Thank  you,  Mr.  Chairman. 

On  behalf  of  the  American  Civil  Liberties  Union,  I  want  to  thank 
you  for  the  opportunity  to  come  here  today  to  discuss  S.  774.  As 
you  know,  the  ACLU  views  the  FOIA  as  an  extremely  important 
and  effective  means  to  implement  the  public's  right  to  know  about 
the  activities  of  the  Federal  Government.  Our  long  history  of  sup- 
port for  the  act,  together  with  extensive  illustration  of  our  past  and 
present  uses,  was  detailed  for  the  record  in  this  subcommittee's 
oversight  hearing  on  July  16,  1981. 

This  subcommittee  should  not  be  misled  by  the  use  of  the  term 
"compromise"  which  has  frequently  accompanied  reference  to 
S.  774.  In  our  view  S.  774  does  not  represent  the  "equitable  split- 
ting of  differences,"  or  "meeting  halfway,"  which  the  use  of  that 
term  might  be  thought  to  describe.  More  to  the  point,  S.  774  does 
not  represent,  in  our  view,  an  even-handed  effort  to  balance  reme- 
dies for  the  problems  of  FOIA  requesters  with  those  proposed  for 
the  problems  of  Federal  agencies  and  private  business  interests. 

That  the  American  Civil  Liberties  Union,  although  holding  the 
Freedom  of  Information  act  in  the  highest  regard,  has  no  illusions 
about  the  practical  difficulties  that  the  act  can  cause  for  both  re- 
questers and  agencies.  Although  much  information  is  disclosed 
under  the  Freedom  of  Information  Act,  and  many  requesters  find  it 
an  extremely  useful  tool  for  acquiring  access  to  Federal  records,  in 
almost  every  case,  even  in  cases  where  the  request  is  relatively 
simple  and  noncontroversial,  it  is  an  uphill  battle  through  an  ad- 
ministrative thicket  that  is  difficult  for  the  layman  to  understand, 
and  very  often  involves  the  necessity  of  either  procuring  a  lawyer 
or  just  giving  up  the  chase. 

We  also  acknowledge,  and  I  would  on  this  point  distinguish  the 
ACLU  from  the  organizations  that  Ms.  Dinkins  referred  to  who  ab- 
solutely oppose  any  change  in  the  Freedom  of  Information  Act, 
that  there  are  some  problems  that  the  act  has  caused  for  agencies 
which  might  well  lend  themselves  to  legislative  adjustment. 

But  again,  as  I  have  said,  S.  774  does  not  represent  a  balance  of 
the  concerns  of  both  requesters  and  agencies  in  this  area. 

One  more  word  about  S.  774  as  a  compromise  bill.  I  would  not 
presume  to  instruct  members  of  this  subcommittee  on  the  legisla- 
tive process,  but  I  think  that  the  Justice  Department  seems  to  be 
ignorant  of  the  fact  that  this  legislation  is  one  of  those  uniquely 
controversial  kinds  which  require  solutions  satisfactory  to  the  in- 
terests on  both  sides.  I  am  sure  the  chairman  is  quite  familiar  with 
that  kind  of  a  situation. 

If  the  agencies  were  to  receive  the  relief  that  they  have  been 
seeking  as  it  is  provided  in  S.  774,  there  is  so  little  in  that  bill  to 
address  the  problems  and  concerns  raised  by  requesters  that  I 
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think  the  requesters  will  have  foregone  any  chance  of  future  legis- 
lative remedy  with  respect  to  their  problems.  It  is  basically  a 
carrot-and-stick  approach.  We  can  resolve  the  problems  of  the 
agencies,  and  we  can  resolve  the  problems  with  respect  to  the  le- 
gitimate confidentiality  interests  of  not  only  the  Government  but 
private  business  submitters  of  information,  only  if  we  also  take  an 
equal  look  and  deal  evenhandedly  with  the  problems  that  are  cited 
by  requesters  who  use  the  Freedom  of  Information  Act. 

The  proposed  Freedom  of  Information  Reform  Act  is  a  compro- 
mise, really,  only  with  reference  to  the  situation  that  occurred  in 
December  1981  when  the  Senate  Judiciary  Subcommittee  reported 
a  bill  popularly  referred  to  as  the  Reagan-Hatch  Freedom  of  Infor- 
mation Amendment  Act  which  at  that  point  appeared  to  be  the  ve- 
hicle that  was  going  to  move  forward  through  the  Senate  Judiciary 
Committee.  In  fact,  when  people  look  at  S.  774  today,  and  it  is 
praised  generally  more  for  its  appearance  on  the  whole  than  the 
merit  of  its  individual  parts,  they  regard  it  as  an  adequate  compro- 
mise only  in  terms  of  what  the  Senate  subcommittee  and  the 
Reagan  administration  had  originally  intended  to  do  to  the  Free- 
dom of  Information  Act. 

In  summary,  the  bill  that  was  reported  by  that  subcommittee 
and  which  was  initially  advocated  quite  strongly  by  the  Reagan  ad- 
ministration and  its  Justice  Department,  was  a  package  of  amend- 
ments which  would  have  made  Freedom  of  Information  Act  re- 
questers pay  much  more  and  wait  much  longer,  in  order  to  obtain 
less  access  against  broader  justifications  for  secrecy. 

Although  the  ACLU  did  not  make  a  concerted  effort  to  persuade 
Senators  to  vote  against  S.  774,  the  ACLU  did  not  endorse  the  bill. 
I  think  this  subcommittee  can  recognize  when  organizations  like 
the  ACLU  take  a  position  of  public  support  for  legislation,  as  in 
fact  we  did  before  this  subcommittee  with  respect  to  the  CIA  FOIA 
information  bill  (H.R.  5164).  This  subcommittee  therefore  should 
have  no  doubt  that  the  American  Civil  Liberties  Union  opposes  en- 
actment of  S.  774. 

This  is  not  to  say,  however,  that  there  is  nothing  in  the  bill  to 
commend  as  worthy  of  this  subcommittee's  attention  or  support. 
The  ACLU  supports  the  basic  concepts  underlying  the  business 
confidentiality  procedure  provisions  in  S.  774.  Although  we  believe 
some  adjustments  to  the  actual  provisions  in  S.  774  are  necessary 
to  insure  that  the  predesignation  notice  and  written  objection  re- 
quirements do  not  result  in  undue  delays  to  the  requester,  undue 
administrative  burdens  to  the  agencies,  or  undue  advantages  to  the 
submitter,  we  believe  that  these  can  be  achieved  by  reference  to 
the  chairman's  own  bill,  H.R.  1247,  and  similar  provisions  in  a  bill 
introduced  last  year  by  Senator  Leahy,  S.  1034. 

We  also  support  the  judicial  review  provisions  in  S.  774,  includ- 
ing those  regarding  the  availability  of  de  novo  review  for  submit- 
ters, a  statute  of  limitations  on  FOIA  suits,  notice  of  litigation,  and 
personal  jurisdiction  and  intervention  by  right.  We  would,  howev- 
er, note  the  need  for  addition  of  a  provision  clarifying  that  current 
FOIA  venue  provisions  should  be  applied  to  reverse  FOIA  suits 
filed  by  submitters,  and  that  a  joined  or  intervening  requester  can 
have  the  suit  transferred  to  a  forum  where  he  or  she  could  have 
filed  suit. 
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We  also,  unlike  many  of  the  other  witnesses  who  have  appeared 
before  you,  would  support  the  time  limit  provisions  of  S.  774,  in- 
cluding the  amendments  for  a  longer  extension  period  and  the  ad- 
ditional specification  of  three  categories  of  "unusual  circum- 
stances" justifying  agency  processing  delays — but  we  support  these 
only  if  Congress  makes  it  clear  that,  with  these  revisions  to  accom- 
modate agency  concerns.  Congress  will  now  expect  the  agencies  to 
sharply  improve  their  record  of  compliance  with  the  reaffirmed  10 
to  20  day  general  time  limit  framework  of  the  Freedom  of  Informa- 
tion Act,  even  if  such  agencies  do  receive  a  large  number  of  re- 
quests. We  also  support,  of  course,  the  provision  in  S.  774  for  expe- 
dited access,  but  we  cannot  see  the  justification  for  the  "non-viola- 
tion until  a  court  rules"  provision  of  this  bill  and  believe  it  will 
create  judicial  confusion  over  exhaustion-of-administrative-reme- 
dies  requirements. 

The  ACLU  also  supports  some  aspects  of  the  fees  and  waivers 
provisions  in  S.  774,  at  least  insofar  as  they  would  require  the  pro- 
mulgation of  guidelines  for  uniform  fee  schedules  and  would  estab- 
lish specified  categories  of  "public  interest"  requesters.  We  have 
some  doubts  about  whether  0MB  is  the  proper  body  to  provide 
guidance  to  the  agencies  with  respect  to  fees,  particularly  in  light 
of  this  committee's  review  of  their  rather  dismal  performance  in 
oversight  of  the  Privacy  Act,  but  we  would  leave  that  judgment  to 
the  subcommittee. 

With  regard  to  the  rest  of  the  provisions  in  S.  774,  however,  the 
ACLU  concludes  that  some  are  unnecessary,  some  are  unwise, 
some  are  unfair,  and  some  share  more  than  one  of  these  flaws. 

The  ACLU  particularly  considers  the  proper  requests  provisions 
in  S.  774  to  be  unfair,  unwise  and  additionally  unenforceable.  In 
our  view  it  is  the  importance  of  adhering  to  one  of  the  fundamen- 
tal principles  underlying  the  Freedom  of  Information  Act,  together 
with  the  practical  unenforceability  of  such  restrictions,  that  ulti- 
mately argues  most  persuasively  against  them. 

This  subcommittee  need  not  be  reminded,  Mr.  Chairman,  that 
Congress  authorized  "any  person"  to  use  the  Freedom  of  Informa- 
tion Act,  without  qualification  regarding  identity  or  purpose,  be- 
cause pre-FOIA  law  had  been  badly  abused  by  bureaucrats  who  ar- 
rogated to  themselves  a  broad  discretion  to  deny  public  access  to 
government  information  whenever  they  disapproved  of  the  request- 
ing individual's  background  or  intentions.  The  proposed  restrictions 
on  the  use  of  the  FOIA  by  foreigners  and  felons  is  a  dangerous  first 
step  down  a  slippery  slope  which  might  ultimately  return  us  to  the 
situation  that  Congress  was  most  determined  to  rectify. 

Moreover,  efforts  to  enforce  such  restrictions  would  be  intimidat- 
ing to  new  requesters  and  burdensome  to  the  agencies.  They  would 
also  be  easily  circumvented  in  most  cases  by  the  use  of  surrogate 
requesters.  Agency  efforts  to  prevent  circumvention  in  this  regard 
would  only  increase  the  agency's  administrative  burden  and  re- 
quire intrusive  inquiries  into  the  identity  and  purpose  of  each  re- 
quester. 

The  ACLU  believes  that  the  current  FOIA  exemption  scheme  is 
quite  adequate  to  address  any  concern  that  felons  and  foreigners 
may  obtain  access  to  sensitive  law  enforcement  or  national  security 
information.  In  the  end,  it  would  probably  be  less  of  an  administra- 
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tive  burden  for  agencies  to  process  all  requests  than  it  would  be  for 
them  to  attempt  to  weed  out  the  requests  of  those  who  wou^d  be 
prohibited  from  making  them  by  these  provisions. 

The  ACLU  considers  several  aspects  of  the  fees  and  waivers  pro- 
visions of  S.  774  to  be  unwise  and  unfair  insofar  as  they  authorize 
agencies  to  assess  so-called  "review  costs"  generally,  and  "fair 
value  fees"  for  records  that  contain  "commercially  valuable  techno- 
logical information  generated  or  procured  by  the  Government  at 
substantial  cost." 

We  also  think  that  the  provisions  in  S.  774,  with  the  best  inten- 
tions, perhaps,  manage  to  set  forth  an  unnecessarily  confusing  and 
disjointed  proposed  fee  waiver  structure. 

We  recognize  that  the  provision  on  review  costs,  or  "processing 
costs,"  as  they  are  termed  in  the  bill,  has  been  carefully  crafted 
and  precisely  explained  in  the  Senate  committee  report.  If  it  was 
supported  by  adequate  documentation  of  actual  review  costs  and 
practices  in  Federal  agencies,  and  complemented  by  an  appropriate 
revision  of  the  fee  waiver  standard,  we  would  consider  it  a  reasona- 
ble response  to  the  present  disproportion  between  costs  incurred 
and  fees  assessed  under  the  act.  Unfortunately,  this  is  not  the  case. 

For  years  now,  official  efforts  to  precisely  determine  the  direct 
and  indirect  costs  of  implementing  the  FOIA  have  foundered  in  a 
sea  of  incomplete  and  inconsistent  cost  information  due  to  a  gener- 
al absence  of  detailed  supporting  records.  As  the  chairman  should 
know,  the  GAO  did  a  report  precisely  on  this  subject,  and  reached 
precisely  that  conclusion.  As  a  result,  there  is  still  a  fundamental 
lack  of  established  criteria  by  which  the  legitimate  costs  of  such 
review  may  be  determined.  This  lack  of  criteria — the  product  of 
Congress'  continued  failure  to  grapple  with  an  administrative  proc- 
ess which  varies  widely  from  agency  to  agency,  has  repeatedly  been 
shown  in  court  affidavits  to  be  rife  with  redundancy,  irrelevancy 
and  other  attributes  of  bureaucratic  inefficiency — means  that  even 
the  most  carefully  crafted  provision  to  assess  review  costs,  like  the 
one  in  S.  774,  lacks  any  real  standards  to  confine  agency  discretion 
and  limit  the  risk  of  abuse  in  the  assessment  of  such  costs. 

If  Congress  wants  FOIA  fees  to  more  realistically  offset  the  agen- 
cy's burden  of  review  costs,  it  should  study  the  administrative  proc- 
ess to  develop  specific  criteria  for  assessing  such  costs,  and  author- 
ize reasonable  fees  reflecting  those  costs  to  be  charged  against  the 
commercial  requesters  who  are  recognized  by  the  present  adminis- 
tration as  the  primary  contributors  to  the  agency's  cost  burden. 

Attempting  to  define  the  review  process  for  this  purpose,  without 
a  firm  grasp  of  how  the  logistics  of  that  process  will  actually  trans- 
late into  dollars  and  sense,  is  a  well  intentioned  but  ultimately  ir- 
responsible act  which  could  find  Congress  transgressing  its  own 
long-established  policies  that  "fees  should  not  be  used  for  the  pur- 
pose of  discouraging  requests  for  information  or  as  an  obstacle  to 
disclosure  of  requested  information." 

With  regard  to  the  "fair  value  fees  provision"  of  S.  774,  we  note 
that  there  are  substantial  problems  involving  conflict  with  the 
Copyright  Act  and  with  Congress'  consistent  refusal  to  turn  the 
Freedom  of  Information  Act  into  a  subsection  of  the  Federal  user 
fee  statute. 
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On  the  former  point  I  would  just  refer  the  subcommittee  to  the 
letter  of  October  11,  1983,  to  the  Honorable  Charles  Mathias,  chair- 
man of  the  Senate  Judiciary  Subcommittee  on  Patents,  Trade- 
marks and  Copyrights,  from  David  Ladd,  the  Register  of  Copy- 
rights, which  was  placed  in  the  Congressional  Record  and  is  cited 
in  our  written  statement.  It  details  the  view  of  the  Copyright  Office 
concerning  this  proposal's  apparent  conflict  with  the  Copyright 
Act. 

Similarly,  the  argument  that  the  proposed  provison  simply  car- 
ries out  Federal  policy  as  enunciated  in  the  Federal  user  fee  stat- 
ute misses  the  crucial  point  that  Congress  never  intended  to  do 
that  in  the  context  of  the  Freedom  of  Information  Act.  The  legisla- 
tive history  of  the  Freedom  of  Information  Act  fee  provisions  as 
originally  enacted,  clearly  indicates  Congress  was  fully  aware  of 
this  statutory  mandate  in  the  user  fee  statute  but  nevertheless  cre- 
ated a  basic  framework  for  FOIA  charges  whcih  did  not  include 
anything  in  the  nature  of  a  "fair  value  fee"  or  "royalties." 

Moreover,  in  1974  when  the  Freedom  of  Information  Act  fee  pro- 
visions were  amended  in  response  to  an  extensive  record  of  testi- 
mony showing  how  agencies  had  abused  the  fee  assessment  author- 
ity, the  House  and  Senate  conferees  adopted  almost  verbatim  the 
Senate  fee  provision  amendment  which  had  been  reported  by  the 
Senate  Judiciary  Committee  with  explicit  reference  to  the  user  fee 
statute  and  the  conclusion  in  its  report  that,  "it  is  not  necessary 
that  FOIA  services  performed  by  agencies  be  self-sustaining." 

In  other  words,  Mr.  Chairman,  not  only  was  the  Freedom  of  In- 
formation Act  not  intended  to  be  a  profit-generating  proposition  for 
Government,  but  the  Congress  rejected  the  notion  of  imposing  a  fee 
structure  that  would  permit  the  Government  to  break  even.  Per- 
haps even  more  important  than  this,  FOIA  fees  were  not  and  never 
should  be  intended  to  be  based  upon  the  content  of  the  requested 
records  or  the  possible  uses  to  which  they  might  be  put  by  the  re- 
quester. 

Although  the  Senate  committee  report  notes  that  the  provision 
in  S.  774  takes  a  narrower  approach  by  trying  to  focus  on  whether 
or  not  the  particular  requester  would  receive  a  commercial  benefit, 
it  seems  clear  that  even  this  approach  is  fraught  with  administra- 
tive definitional  nightmares.  My  written  statement  lists  a  number 
of  questions  which  immediately  come  to  mind  with  respect  to  this 
provision:  For  example,  what  is  "technological  information"?  What 
would  the  criteria  be  for  determining  whether  such  information  is 
"commercially  valuable"?  How  "substantial"  would  the  "cost  to 
the  public"  have  to  be  in  order  to  trigger  this  assessment?  How 
would  the  "cost  to  the  public"  be  calculated? 

In  short,  we  believe  this  provision  is  ill-advised,  and  has  no  place 
in  the  Freedom  of  Information  Act. 

On  the  issue  of  fee  waivers,  the  ACLU  believes  that  the  record  of 
agency  compliance  with  congressional  intent  for  a  generous  con- 
struction of  the  FOIA's  fee  waiver  provision  has  been  a  dismal  one, 
and  it  has  been  documented  to  be  so. 

Moreover,  as  the  chairman  of  this  subcommittee  has  already 
noted,  it  can  only  have  been  made  worse  through  the  policy  guid- 
ance issued  by  the  Reagan  administration's  Justice  Department  in 
January  1983.  Even  the  report  on  S.  774  by  the  Senate  Judiciary 
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subcommittee  acknowledges  the  miserly  bent  of  the  Justice  De- 
partment policy,  and  in  one  of  the  very  few  provisions  of  the  bill 
that  attempt  to  address  the  concerns  of  requesters,  the  committee 
tried  to  strengthen  the  fee  waiver  standard  through  inclusion  of 
dispositive  legislative  determinations  regarding  certain  categories 
of  "public  interest"  requesters.  Unfortunately,  the  effort  fell  short, 
and  the  result  is  an  awkward  and  poorly  drafted  proposal  creating 
a  bifurcated  standard  which  would  create  more  serious  problems 
than  it  might  resolve. 

We  would  suggest  that  Congress  take  the  framework  of  the  fee 
waiver  proposal  in  S.  774  but  construct  it  so  that  it  waives  all  fees 
for  requests  in  the  designated  public  interest  categories,  while 
dropping  the  "other  private  interests"  amendment  to  the  current 
fee  waiver  standard  to  avoid  placing  additional  burdens  on  the  non- 
commercial, private  interest  requester. 

Given  the  proliferation  among  agencies  of  the  intimidating  and 
burdensome  "advance  payment  required"  regulations.  Congress 
should  strengthen  the  fee  waiver  standard  and  avoid  imposing  new 
fees  to  best  serve  the  American  public's  interest  in  obtaining  access 
to  Government  information. 

The  other  provisions  in  S.  774,  for  the  most  part  dealing  with  law 
enforcement  and  privacy  considerations,  reflect  the  imprecision  of 
the  compromise  approach  in  the  Senate,  particularly  through  their 
selective  resort  to  an  explicit  or  implicit  codification  of  case  law. 
This  occurs  with  respect  to  provisions  relating  to  exemption  2,  ex- 
emption 6,  exemption  7,  the  enactment  of  a  new  exemption  11  re- 
lating to  Secret  Service  records,  and  an  amendment  to  the  "reason- 
ably segregable"  standard  of  the  Freedom  of  Information  Act  as  it 
currently  exists. 

It  is  true  that  a  review  of  FOIA  case  law,  based  on  concern  over 
certain  judicial  interpretations  of  the  act,  played  an  important  role 
in  shaping  the  1974  amendments  to  the  Freedom  of  Information 
Act.  But  it  should  be  noted  that  this  process  was  limited  to  the  re- 
jection of  a  few  court  decisions  that  were  clearly  viewed  as  having 
a  far  more  restrictive  effect  on  public  access  than  Congress  had  in- 
tended in  creating  the  original  exemption  scheme  for  law  enforce- 
ment and  national  security  records.  It  was  not,  as  is  the  case  with 
S.  774,  a  selective  effort  to  broaden  existing  exemptions  by  citing 
with  approval  only  those  court  decisions  which  endorse  the  Govern- 
ment's arguments  for  withholding  agency  records. 

In  any  event  Congress  does  not  ordinarily  engage  in  a  continuous 
rewriting  of  its  statutes  to  incorporate  judicial  interpretations,  and 
we  do  not  believe  it  should  make  an  exception  in  the  case  of  the 
Freedom  of  Information  Act. 

Finally,  in  the  area  of  law  enforcement  concerns,  particularly 
those  expressed  by  the  FBI  with  regard  to  protection  of  confidential 
sources  and  avoidance  of  premature  disclosure  of  investigative  in- 
terests, the  ACLU  believes  that  amendment  of  the  present  exemp- 
tion scheme  is  generally  unnecessary,  and  that  at  least  with  re- 
spect to  the  organized  crime  records  exclusion,  the  approach  taken 
in  S.  774  remains  too  controversial  to  secure  enactment  into  law. 
Moreover,  we  are  not  convinced  that  the  proposed  amendments, 
though  numerous  and  touching  upon  all  of  the  relevant  existing 
FOIA  provisions,  would  if  enacted  actually  give  the  FBI  the  relief 
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it  seeks,  and  I  think  that  Judge  Webster's  remarks  go  a  long  way 
to  that  same  conclusion. 

Our  examination  of  S.  774  and  the  FOIA-related  testimony  of 
Judge  Webster  leads  us  to  believe  that  it  might  be  fruitful  to  ex- 
plore a  remedial  approach  which  would  combine  the  informant 
records  exclusion  provision  in  section  10  of  the  bill  with  a  carefully 
defined  procedure  for  use  of  the  so-called  Glomarization  response 
by  the  FBI,  where  the  act  of  claiming  protection  of  exemption  7(a), 
for  example,  would  by  itself  prematurely  reveal  investigative  inter- 
ests to  a  target  of  law  enforcement  proceedings. 

The  FBI  has,  in  fact,  already  relied  upon  the  Glomarization  re- 
sponse in  a  recent  decision  by  the  Seventh  Circuit  in  Antonelli  v. 
FBI,  721  F.2d  615  (7  Cir.  1983)  which  upheld  the  "neither  confirm 
or  deny"  response  from  the  FBI  in  connection  with  privacy  consid- 
erations raised  by  third-party  request  for  access. 

As  we  state  at  the  outset,  the  ACLU  would  like  to  assist  this  sub- 
committee in  exploring  a  balanced  agenda  of  needed  FOIA  reforms. 
In  addition  to  the  matters  that  we  have  already  mentioned,  we 
would  urge  the  subcommittee  to  consider  other  amendments,  in- 
cluding a  statutory  definition  of  "agency  record"  which  would 
remedy  access  problems  concerning  wrongfully-removed  agency 
records  and  records  in  the  possession  of  Government  contractors, 
as  these  issues  were  addressed,  respectively,  in  the  Supreme  Court 
decisions  in  Kissinger  v.  Reporters  Committee  for  Freedom  of  the 
Press  445  U.S.  136  (1980)  and  Forsham  v.  Harris  445  U.S.  169  (1980). 

We  would  suggest  to  you,  Mr.  Chairman,  that  if  there  is  a  need 
to  deal  with  questions  of  current  judicial  interpretation  of  the  Free- 
dom of  Information  Act,  these  are  probably  the  most  important 
cases  upon  which  this  subcommittee  should  focus. 

We  also  suggest  a  stronger  provision  for  sanctions  against  agency 
employees  whose  conduct  is  arbitrary  or  capricious  in  depriving  in- 
dividuals of  their  rights  under  the  Freedom  of  Information  Act. 

And  last,  although  we  have  had  a  great  deal  of  difficulty  in 
coming  up  with  specific  suggestions  in  this  area,  we  would  hope 
that  amendments  would  be  considered  by  this  subcommittee  to  try 
to  get  a  handle  on  future  legislation  creating  new  statutes  which 
would  authorize  withholding  under  exemption  3  of  the  Freedom  of 
Information  Act. 

The  suggestion  we  make  in  our  testimony  is  for  a  requirement 
that  any  future  legislation  of  this  nature  must  make  reference  spe- 
cifically to  section  552(b)(3)  so  that  such  bills  can  be  flagged  to  the 
subcommittee  for  consideration  within  its  jurisdiction  over  the 
Freedom  of  Information  Act. 

I  would  say,  Mr.  Chairman,  generally  that  you  and  the  subcom- 
mittee staff,  both  majority  and  minority,  have  been  particularly 
conscientious  in  their  protection  of  the  public's  right  to  information 
by  trying  to  track  down  these  provisions  as  they  come  up  through 
the  legislative  process.  Unfortunately,  since  they  are  generally 
buried  in  authorization  bills  or  appropriations  measures,  such  pro- 
visions are  very  difficult  to  track,  and  very  often  they  elude  the 
scrutiny  of  this  subcommittee. 

The  best  example  I  can  give  you  is  a  statute  that  was  enacted  in 
the  Department  of  Energy's  National  Security  Program's  authori- 
zation bill  of  1981.  That  provision  created  a  whole  new  category  of 
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information  called  unclassified  controlled  nuclear  information 
which  is  now  exempt  from  disclosure  under  the  Freedom  of  Infor- 
mation Act.  When  the  provision  came  up  through  the  legislative 
process,  unfortunately  being  buried  in  a  multibillion  dollar  authori- 
zation bill,  there  were  very  few  ways  to  oppose  it.  Once  it  was  en- 
acted, however,  and  the  Department  of  Energy  set  about  promul- 
gating implementing  regulations,  it  created  a  firestorm  of  outrage 
and  received  more  than  120  critical  comments  not  only  from  a 
number  of  interested  organizations  like  ourselves  and  groups  con- 
cerned about  consumer  and  environmental  interests,  but  also  from 
several  State  attorney  generals,  a  number  of  universities,  and  even 
several  agencies  of  the  Federal  Government. 

Unfortunately,  such  expressions  of  concern  can  only  address  the 
regulation;  the  statute  is  already  enacted.  However  willing  the  De- 
partment of  Energy  has  been  to  work  with  the  comments  to  try  to 
trim  back  its  regulations,  it  will  not  create  restrictions  narrower 
than  the  statutory  authority  has  placed  in  law. 

So,  we  hope  that  this  subcommittee  will  try  to  do  something  in 
legislation  to  deal  with  this  problem  of  the  proliferation  of  such  ex- 
emption 3  statutes. 

Beyond  that,  Mr.  Chairman,  we  would  be  happy  to  answer  any 
questions  you  have. 

Mr.  English.  Thank  you  very  much,  Mr.  Adler.  Your  written  re- 
marks will  be  inserted  in  the  record  without  objection. 

[The  prepared  statement  of  Mr.  Adler  follows:] 
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statement  of 
Allan  Robert  Adler 
Legislative  Counsel 
ACLU  Project  on  National  Security 
Center  for  National  Security  Studies 

Mr.  Chairman  and  Members  of  the  Subcommittee: 

On  behalf  of  the  American  Civil  Liberties  Union,  I  want  to 
thank  you  for  the  opportunity  to  come  here  today  to  discuss 
S.774,  the  Senate-passed  bill  to  amend  the  Freedom  of  Information 
Act  (FOIA) . 

The  ACLU  views  the  FOIA  as  an  extremely  important  and 
effective  means  to  implement  the  public's  right  to  know  about  the 
activities  of  the  federal  government.  Our  long  history  of  support 
for  the  FOIA,  with  extensive  illustration  of  our  past  and  present 
use  of  the  Act,  is  detailed  for  the  record  in  this  Subcommittee's 
FOIA  oversight  hearing  of  July  16,  1981. 

In  the  three  years  since  that  hearing  was  held,  the  ACLU  has 
actively  opposed  numerous  actions  by  the  Reagan  Administration  to 
curb  public  debate  and  access  to  information  needed  by  the 
American  people  for  making  responsible  choices  on  national 
issues.  In  battles  against  some  of  the  most  dubious 
Administration  initiatives  —  regarding  classification  of 
national  security  information;  "political  advocacy"  by  nonprofit 
recipients  of  federal  funds;  and,  lifetime  censorship  agreements 
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and  mandatory  polygraph  examinations  for  government  employees  — 
the  ACLU  has  been  proud  to  work  with  and  acknowledge  the 
leadership  of  this  Subcommittee  and  the  full  Committee  on 
Government  Operations. 

Today,  in  the  same  spirit  of  shared  concern  over  continuing 
efforts  to  restrict  public  access  to  information  about  the 
federal  government,  the  ACLU  stands  ready  to  assist  you,  in  any 
way  we  can,  to  defend  the  integrity  of  the  FOIA  and  enhance  its 
usefulness  to  the  American  people.   We  strongly  suggest  that  your 
first  step  in  this  endeavor  should  be  pursuit  of  an  alternative 
to  S.774,  the  Senate's  "compromise"  package  of  proposed  FOIA 
amendments. 

This  Subcommittee  should  not  be  misled  by  the  use  of  the 
term  "compromise"  in  the  Senate  Judiciary  Committee's 
characterization  of  S.774.  Contrary  to  the  implications  that  some 
might  draw  from  its  unopposed  passage  by  that  committee  and  by 
the  full  Senate,  S.774  does  not  represent  the  equitable 
"splitting  of  differences"  or  "meeting  half-way"  which  the  use  of 
that  term  might  be  thought  to  describe.  More  to  the  point,  it 
does  not  represent  an  even-handed  effort  to  balance  remedies  for 
the  problems  of  FOIA  requesters  with  those  proposed  for  the 
problems  of  federal  agencies  and  private  business  interests. 
Instead,  the  "compromise"  represented  by  S.774  has  significance 


iin_-iri/i  /"\  _  oc 


924 


only  in  consideration  of  the  context  of  its  emergence  as  the 
end-product  of  the  Senate  agenda  for  FOIA  "reform." 

At  the  outset,  the  legislative  agenda  for  FOIA  "reform"  was 
strictly  controlled  by  the  Reagan  Administration  in  collaboration 
with  Senator  Orrin  Hatch,  chairman  of  the  Senate  Judiciary 
subcommittee  that  has  jurisdiction  over  the  Act.  The  initial 
result  of  this  agenda,  approved  by  the  Hatch  subcommittee  in 
December  1981,  was  a  proposed  package  of  amendments  which  would 
have  made  FOIA  requesters  pay  much  more  and  wait  much  longer  in 
order  to  obtain  less  access  against  broader  justifications  for 
secrecy. 

Neither  the  supporters- of  the  Reagan/Hatch  bill  nor  its 
opponents  could  be  certain  of  having  the  necessary  votes  in  the 
controversy  that  engulfed  the  bill,  and  it  was  the  perceived  need 
for  a  less  controversial  alternative  on  both  sides  that  made  the 
"compromise"  eventually  embodied  in  S.774  attractive  to  the 
Senate  Judiciary  Committee  and,  upon  their  representations,  to 
the  full  Senate.  For  supporters  of  the  FOIA,  the  Reagan/Hatch 
bill  was  so  egregiously  subversive  of  the  mandate  and  spirit  of 
the  FOIA  that  whittling  it  down  to  a  level  of  comparatively 
minimal  malevolence  could  be  embraced  as  vindication  of  the  Act 
in  principle  and  preservation  of  the  Act  in  the  Senate.   At  the 
same  time,  it  contained  so  little  to  foster  improvements  in 
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public  access  that  backers  of  the  Reagan/Hatch  bill  could  make 
substantial  concessions  by  deletion  while  still  exulting  in  their 
legislative  progress  with  a  package  of  amendments  that 
predominantly  addressed  their  contention  that  the  balance  of 
interests  in  federal  information  law  had  tipped  too  far  toward 
disclosure  in  1974. 

Thus,  appraised  more  for  its  appearance  on  the  whole  than 
merit  in  its  individual  parts,  S.774  garned  the  unanimous 
"compromise"  support  of  both  the  committee  and  the  full  Senate. 
Although  the  ACLU  did  not  make  a  concerted  effort  to  persuade 
Senators  to  vote  against  S.774,  the  ACLU  did  not  endorse  the 
bill. 

Fortunately,  the  members  of  this  Subcommittee  have  no  need 
to  view  the  proposed  amendments  in  S.774  in  a  "compromise" 
context.  Indeed,  like  your  counterparts  in  the  Hatch 
subcommittee,  you  may  set  your  own  legislative  agenda  for  needed 
FOIA  reforms  and  start  anew.  The  ACLU  encourages  you  to  do  so  and 
believes  that  your  evaluation  of  the  provisions  in  S.774  will 
cause  you  to  reach  the  same  conclusions  as  we  have. 

From  what  I  have  said  thus  far,  this  Subcommittee  should 
have  no  doubt  that  the  ACLU  opposes  enactment  of  S.774.  This  is 
not  to  say,  however,  that  there  is  nothing  in  S.774  for  the  ACLU 
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to  commend  as  worthy  of  this  Subcommittee's  attention  or  support. 
For  example: 

*  The  ACLU  supports  the  basic  concepts  underlying  the 
"Business  Confidentiality  Procedures"  provisions  in  S.774. 
Although  some  adjustments  to  the  actual  provisions  are  necessary 
to  insure  that  the  predesignation,  notice  and  written  objection 
requirements  do  not  result  in  undue  delays  to  the  requester, 
administrative  burdens  to  the  agency,  or  advantages  to  the 
submitter,  we  believe  these  can  be  achieved  by  reference  to  other 
proposals,  such  as  the  Chairman's  own  bill  (H.R.1247)  or  similar 
provisions  in  a  bill  introduced  last  year  by  Senator  Leahy 
(S.1034)  . 

*  The  ACLU  supports  the  "Judicial  Review"  provisions 
of  S.774,  including  those  regarding  the  availability  of  de 
novo  review  for  submitters,  a  statute  of  limitations  on  FOIA 
suits,  notice  of  litigation,  and  personal  jurisdiction  and 
intervention  by  right.   We  would,  however,  urge  the  addition  of  a 
provision  clarifying  that  the  current  FOIA  venue  provisions 
should  be  applied  to  reverse  FOIA  suits  filed  by  submitters,  and 
that  a  joined  or  intervening  requester  can  have  the  suit 
transferred  to  a  forum  where  he  or  she  could  have  filed  suit. 

*  The  ACLU  supports  the  "Time  Limits"  provisions  of 
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S.774  —  including  amendments  for  a  longer  "extension"  period  and 
the  additional  specification  of  three  "unusual  circumstances"  — 
so  long  as  it  is  made  clear  that,  with  these  revisions  to 
accomodate  agency  concerns,  Congress  will  expect  the  agencies  to 
sharply  improve  their  record  of  compliance  with  the  reaffirmed 
10/20-day  general  framework  even  if  they  receive  a  large  number 
of  requests.  We  also  support  the  provision  for  "expedited 
access",  but  we  cannot  see  the  justification  for  the 
"non-violation  until  a  court  rules"  provision  and  believe  it  will 
create  judicial  confusion  over  exhaustion-of-administrative 
remedies  requirements. 

*  The  ACLU  supports  the  "Fees  and  Waivers" 
provisions  of  S.774  insofar  as  they  would  require  the 
promulgation  of  guidelines  for  uniform  fee  schedules  with  minimum 
threshholds  for  the  charging  of  fees  that  do  not  exceed  the  costs 
of  their  routine  collection  and  processing.  We  also  support  the 
specified  categories  of  "public  interest"  requesters  who  qualify 
for  presumptive  fee  waivers,  although,  as  discussed  below,  we 
would  take  a  distinctly  different  approach  to  other  aspects  of 
the  waiver  issue. 

However,  with  regard  to  the  rest  of  the  provisions  in  S.774, 
—  some  of  which  we  have  been  reviewing  and  discussing  for  more 
than  two  years  —  the  ACLU  concludes  that  some  are  unnecessary. 
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some  are  unwise,  some  are  unfair,  and  some  share  more  than  one  of 
these  flaws.  For  example: 

*  The  ACLU  considers  the  provision  in  S.774  on 
"Public  Record  Requests"  to  be  primarily  unnecessary  but 
also  unwise.  We  are  still  not  convinced  that,  as  the  Senate 
committee  report  puts  it,  "the  administrative  burden  of 
compliance  with  FOIA  could  be  alleviated  to  a  significant 
degree...  if  agencies  were  not  required  to  provide  requesters 
with  copies  of  records  in  agency  files  that  are  also  readily 
available  in  the  public  domain." 

We  are  unaware  of  any  significant  burden  experienced  by 
agencies  in  this  regard;  after  all,  agencies  need  only  process 
such  records  when  they  may  otherwise  be  considered  "agency 
records"  which  are  properly  subject  to  FOIA  requests.  In 
addition,  there  is  no  need  to  review  such  materials  for  potential 
exemption  claims  since  they  are  concededly  available  in  the 
public  domain.  However,  there  is,  we  believe,  a  real  concern  that 
agency  personnel  would  be  given  an  additional  administrative 
burden  in  their  efforts  to  try  to  comply  with  this  provision. 

*  The  ACLU  considers  the  Proper  Requests"  provisions 
in  S.774  to  be  unfair,  unwise  and  unenforceable.  We  find  it 
unproductive  to  debate  the  merits  of  these  restrictions  in  terms 
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of  the  uses  and  abuses  of  the  FOIA  that  are  attributed  to  these 
classes  of  individuals.  In  our  view,  it  is  the  importance  of 
adhering  to  one  of  the  fundamental  principles  underlying  the 
FOIA,  together  with  the  practical  unenforceability  of  such 
restrictions,  that  ultimately  argues  most  persuasively  against 
them. 

This  Subcommittee  need  not  be  reminded  that  Congress 
authorized  "any  person"  to  use  the  FOIA,  without  qualification 
regarding  identity  or  purpose,  because  pre-FOIA  law  had  been 
badly  abused  by  bureaucrats  who  arrogated  to  themselves  a  broad 
discretion  to  deny  public  access  to  government  information 
whenever  they  disapproved  of  the  requesting  individual's 
background  or  intentions.  The  proposed  restrictions  on  the  use  of 
the  FOIA  by  foreigners  and  felons  is  a  dangerous  first  step  down 
a  "slippery  slope"  which  might  ultimately  return  us  to  the 
situation  that  Congress  was  most  determined  to  rectify. 

Moreover,  efforts  to  enforce  such  restrictions  would 
necessarily  require  agencies  to  satisfy  themselves  that 
particular  requesters  did  not  fall  within  the  categories  of 
persons  whose  use  of  the  FOIA  was  restricted.  Such  efforts  would 
necessarily  be  intimidating  to  neophyte  requesters  and 
increasingly  burdensome  to  the  agencies,  adding  a  new  layer  to 
the  administrative  process  that  would  further  tax  resources  and 
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further  delay  substantive  responses  to  pending  FOIA  requests. 
More  importantly,  the  restrictions  would  easily  be  circumvented 
in  most  cases  by  the  use  of  surrogates  for  barred  or  restricted 
requesters.  Agency  efforts  to  prevent  circumvention  would  only 
increase  their  burden  and  require  intrusive  inquiries  into  the 
identity  and  purpose  of  each  requester. 

The  ACLU  believes  that  the  current  FOIA  exemption 
scheme  is  quite  adequate  to  address  any  concern  that  felons  and 
foreigners  may  obtain  access  to  sensitive  law  enforcement  or 
national  security  information.  In  the  end,  it  would  probably  be 
less  of  an  administrative  burden  for  agencies  to  process  all 
requests  than  it  would  for  them  to  attempt  to  "weed  out"  the 
requests  of  those  who  are  prohibited  from  making  them. 

Similarly,  with  respect  to  limiting  the  use  of  FOIA  as 
a  discovery  device,  we  are  persuaded  by  the  recommendation  of  the 
Administrative  Conference  of  the  United  States,  which  rejected 
S.774's  tolling-of-time  requirements  approach  in  favor  of 
requiring  notice  to  Government  counsel  of  any  FOIA  request  made 
by  an  opposing  party  during  the  pendency  of  a  proceeding  for 
records  relating  to  such  proceeding.  See.  1  C.F.R.  Section 
305.83-4  (1983)  . 

*  The  ACLU  considers  the  "Fees  and  waivers" 
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provisions  of  S.774  to  be  unwise  and  unfair,  insofar  as  they 
authorize  agencies  to  assess  so-called  "review  costs"  generally 
and  "fair  value  fees"  for  records  containing  "commercially 
valuable  technological  information  which  was  generated  or 
procured  by  the  Government,"  while  creating  an  unnecessarily 
confusing  and  disjointed  fee  waiver  structure. 

We  recognize  that  the  provision  on  review  costs,  or 
"processing  costs"  as  they  are  termed  in  the  bill,  has  been 
carefully-crafted  and  precisely  explained  in  the  Senate  committee 
report.  If  it  were  supported  by  adequate  documentation  of  actual 
"review"  costs  and  practices  —  and  complemented  by  an 
appropriate  revision  of  the  fee  waiver  standard  —  we  would 
consider  it  a  reasonable  response  to  the  present  disproportion 
between  costs  incurred  and  fees  assessed  that  was  not  foreseen  by 
the  legislators  who  limited  assessable  fees  to  those  providing 
for  the  recovery  of  only  "direct  costs"  of  search  and 
duplication.  Unfortunately,  this  is  not  the  case. 

For  years  now,  official  efforts  to  precisely  determine 
the  direct  and  indirect  costs  of  implementing  the  FOIA  have 
foundered  in  a  sea  of  incomplete  and  inconsistent  cost 
information  due  to  a  general  absence  of  detailed  supporting 
records.  See.  £.3.,  General  Accounting  Office, 
"Guidance  Needed  If  Better  Freedom  of  Information  Act  Cost 
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Reports  Are  Desired,"  GGD-83-71  (June  22,  1983).  Although  it  has 
become  an  article  of  faith  to  attribute  the  bulk  of  the  varied 
estimates  of  such  costs  to  the  resources  expended  in  "reviewing" 
responsive  records  to  determine  whether  they  should  be  released 
or  withheld,  there  is  still  a  fundamental  lack  of  established 
criteria  by  which  the  legitimate  costs  of  such  "review"  may  be 
determined.  This  lack  of  criteria  —  the  product  of  Congress' 
continued  failure  to  grapple  with  an  administrative  process^ which 
varies  widely  from  agency  to_  agency  and  has  repeatedly  been  shown 
in  court  records  to  be  rife  with  redundancy,  irrelevancy  and 
other  attributes  of  bureaucratic  inefficiency  —  means  that  even 
the  carefully-crafted  provision  in  S.774  lacks  any  real  standards 
to  confine  agency  discretion  and  limit  the  risk  of  abuse  in  the 
assessment  of  "review"  costs. 

The  potential  for  abuse  of  this  additional  fee  authority 
is  particularly  disturbing  when  one  considers  that,  under  the 
provisions  of  S.774,  assessment  of  "review"  charges  would  not  be 
limited  to  the  so-called  "commercial  requesters"  whose 
profit-motivated  use  of  the  FOIA  is  generally  offered  as  the 
principal  justification  for  allowing  agencies  to  recover  FOIA 
"review"  costs.   Although  the  fee  waiver  provision  in  S.774 
purports  to  waive  the  "review"  assessments  where  "the  information 
is  not  requested  for  a  commercial  use,"  it  adds  the  further 
qualification  that  the  request  in  such  cases  must  be  "made  by  or 
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on  behalf  of"  an  individual  or  entity  falling  within  one  of  three 
categories  of  "public  interest"  requesters.  This,  of  course, 
means  that  individuals  who  are  neither  "commercial"  nor  "public 
interest"  requesters,  but  are  seeking  access  to  agency  records 
for  purely  private  reasons,  will  be  subject  to  full  assessment  of 
"review"  costs  —  a  circumstance  that  will  probably  make  use  of 
the  FOIA  cost-prohibitive  to  them.   Individuals  seeking  access  to 
records  concerning  themselves  would  be  able  to  avoid  such  charges 
by  utilizing  the  Privacy  Act;  however,  this  avenue  of  access  is 
less  productive  than  using  the  FOIA  for  that  purpose  and  it  is  of 
no  help  at  all  when  the  records  sought  are  not  about  the 
requester. 

If  Congress  wants  FOIA  fees  to  more  realistically  offset 
the  agencies'  burden  of  "review"  costs,  it  should  study  the 
administrative  process  to  develop  specific  criteria  for  assessing 
legitimate  "review"  costs  and  authorize  reasonable  fees 
reflecting  those  costs  to  be  charged  against  the  "commercial" 
requesters  who  are  recognized  by  the  Government  as  the  primary 
contributors  to  its  cost-burden.  Attempting  to  define  the 
"review"  process  for  this  purpose,  without  a  firm  grasp  of  how 
the  logistics  of  that  process  will  actually  translate  into 
dollars  and  cents,  is  a  well-intentioned  but  ultimately 
irresponsible  action  which  could  find  Congress  transgressing  its 
own  long-established  policy  that  "fees  should  not  be  used  for  the 
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purpose  of  discouraging  requests  for  information  or  as  an 
obstacle  to  disclosure  of  requested  information."  S.REP.  NO. 
1200,  93d  Cong.,  1st  Sess.  8  (1974). 

With  regard  to  the  proposed  assessment  of  "fair  value 
fees  for  commercially  valuable  technological  information,"  it  is 
clear  that  this  policy  may  conflict  with  the  Copyright  Act  and 
with  Congress'  consistent  refusal  to  turn  the  FOIA  into  a 
subsection  of  the  Federal  User  Fee  statute. 

In  a  long  response  to  an  inquiry  from  Sen.  Charles 
Mathias,  chairman  of  the  Senate  Judiciary  Subcommittee  on 
Patents,  Copyrights  and  Trademarks,  the  Register  of  Copyrights 
noted  that  "[t]he  Copyright  Office  sees  questions  and 
uncertainties  in  the  policies  embodied  in  section  (4)(A)(i)(c)  of 
S.774  which  may  indirectly  conflict  with  the  policies  expressed 
in  section  105  of  the  copyright  law."  See  Letter  of  October 
11,  1983  to  Hon.  Charles  McC.  Mathias,  Jr.  from  David  Ladd, 
Register  of  Copyrights,  129  CONG.REC.  E657-58  (daily  ed.  February 
28,  1984).  The  belated,  cosmetic  gesture  of  Sen.  Orrin  Hatch,  in 
agreeing  on  the  Senate  floor  to  delete  the  word  "royalties"  from 
the  provision's  original  phrase,  "fair  value  fee  or  royalties", 
does  not  respond  in  any  substantive  way  to  the  issues  raised  by 
the  Register,  since  the  latter  were  premised  on  the  conclusion 
that  conditioning  public  access  upon  payment  of  such  fees. 
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however  termed,  "is  a  form  of  control  over  the  methods  and  terms 
of  redissemination  FOIA  requesters  may  engage  in."  id. 

Similarly,  the  argument  that  the  provision  simply 
"carries  out  federal  policy  as  enunciated  in  the  Federal  User  Fee 
statute,"  .£££  S.REP.  NO.  221,  98th  Cong.,  1st  Sess.  8 
(1983) ,  misses  the  crucial  point  that  Congress  has  never  intended 
to  do  that  in  the  context  of  the  FOIA. 

The  User  Fee  statute,  31  U.S.C.  Sec. 483a,  formally  titled 
the  Independent  Offices  Appropriations  Act  of  1952,  declares  "the 
sense  of  the  Congress"  that  any  "thing  of  value  or  utility"  that 
is  "performed,  furnished,  provided,  granted,  prepared,  or  issued" 
by  any  federal  agency  to  or  for  any  person  "shall  be 
self-sustaining,  to  the  full  extent  possible"  through  the 
assessment  of  "fair  and  equitable"  fees  which  take  into 
consideration  the  "direct  and  indirect  cost  to  the  Government, 
value  to  the  recipient,  public  policy  or  interest  served,  and 
other  pertinent  facts."  But  the  legislative  history  of  the  FOIA 
fee  provisions  as  originally  enacted  clearly  indicates  that 
Congress  was  fully  aware  of  this  statutory  policy  when  it  created 
a  basic  framework  for  FOIA  request-processing  charges  which  did 
not  include  anything  in  the  nature  of  "a  fair  value  fee  or 
royalties."  See  H.R.REP.  NO.  1497,  89th  Cong.,  2d  Sess.  9 
(1966) .  [NOTE:  Reference  to  the  User  Fee  statute  in  this  report 
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is  to  5  U.S.C.  Sec.  140;  however,  the  statute  was  recodified  as 
31  U.S.C.  Sec.  483a  pursuant  to  the  general  revision  and 
enactment  of  Title  5,  Government  Organization  and  Employees,  by 
Public  Law  89-554,  Section  1,  September  6,  1966.] 

Moreover,  in  1974,  when  the  FOIA  fee  provisions  were 
amended  in  response  to  an  extensive  record  of  testimony  showing 
how  agencies  had  abused  the  fee  assessment  authority  to  thwart 
the  Act's  disclosure  mandate,  the  House  and  Senate  conferees 
adopted  almost  verbatim  the  Senate  fee  provision  amendment 
which  had  been  reported  by  the  Senate  Judiciary  Committee  with 
explicit  reference  to  the  User  Fee  statute  and  the  conclusion 
that  "it  is  not  necessary  that  FOIA  services  performed  by 
agencies  be  self-sustaining."  S.REP.  NO.  854,  93d  Cong.,  2d  Sess. 
10-12  (1974). 

In  other  words,  not  only  was  the  FOIA  not  intended  to  be 
a  profit-generating  proposition,  but  the  Congress  rejected  the 
notion  of  imposing  a  fee  structure  that  would  permit  the 
Government  to  "break  even."  Although  fees  for  search  and 
duplication  activities  were  deemed  appropriate  and  even 
consistent  with  the  User  Fee  policy,  FOIA  fees  were  not  to  be 
based  upon  the  content  of  the  requested  records  or  the 
possible  uses  to  which  they  might  be  put  by  the  requester. 
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According  to  the  Senate  committee  report,  "[o]nly 
requesters  who  are  likely  to  receive  a  commercial  benefit"  from 
the  technological  information  may  be  charged  a  "fair  value  fee." 
Although  this  is  a  narrower  approach,  which  is  somewhat  more 
consistent  with  the  reasons  for  imposing  "review"  costs  on 
"commercial  requesters,"  it  is  doubtful  that  the  proposed 
authority  could  be  implemented  without  creating  an  administrative 
nightmare  for  agencies  and  inequitable  delays  and  costs  for 
requesters.  Practical  difficulties  are  demonstrated  by  the 
following  questons: 

*What  is  encompassed  within  the  term  "technological 
information?" 

*What  are  the  criteria  for  determining  whether  such 
information  is  "commercially  valuable?" 

*How  "substantial"  would  the  "cost  to  the  public"  have  to 
be  in  order  to  trigger  this  assessment  authority? 

*How  would  the  "cost  to  the  public"  be  calculated? 

*What  criteria  would  determine  whether  the  information  at 
issue  "is  likely  to  be  used  for  a  commercial  purpose?" 

*What  criteria  would  determine  whether  furnishing  the 
information  to  the  requester  "will  deprive  the  Government 
of  its  commercial  value?" 

*How  would  the  "fair  value  fee"  in  a  particular  case  be 
determined? 

Leaving  the  resolution  of  these  questions  to  agency 
rule-making  would  be  an  invitation  for  abuse.   If  Congress 
believes  this  policy  is  necessary  and  appropriate,  it  should 
resolve  these  issues  before  enacting  the  statutory  authority. 
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Better  still.  Congress  should  consider  this  matter  in  the  more 
appropriate  context  of  intellectual  property  issues,  rather  than 
FOIA  fees. 

On  the  issue  of  fee  waivers,  the  ACLU  believes  that  the 
record  of  agency  compliance  with  congressional  intent  regarding 
generous  construction  of  the  FOIA's  fee  waiver  provision  has  been 
a  dismal  one;  moreover,  as  the  chairman  of  this  Subcommittee  has 
recognized,  it  can  only  have  been  made  worse  through  the  policy 
guidance  issued  by  the  Reagan  Administration's  Justice  Department 
in  January  of  1983. 

The  report  of  the  Senate  Judiciary  Committee  on  S.774 
also  acknowledges  the  miserly  bent  of  the  Justice  Department 
policy  and,  in  one  of  the  very  few  provisions  of  the  bill  that 
attempt  to  address  concerns  of  requesters,  the  Committee 
tried  to  strengthen  the  fee  waiver  standard  through  inclusion  of 
dispositive  legislative  determinations  regarding  certain 
categories  of  "public  interest"  requesters.  Unfortunately,  the 
effort  fell  short  and  the  result  is  an  awkward  and  poorly-drafted 
proposal  creating  a  bifurcated  standard  which  could  create  more 
serious  problems  than  it  might  resolve. 

In  its  present  form,  the  fee  waiver  proposal  in  S.774 
makes  little  overall  sense.   Despite  its  pretensions,  as 
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discussed  above,  it  does  not  limit  the  proposed  assessment 
of  "review"  costs  to  "commercial"  requesters.   While  it  does 
establish  categories  of  requests  that  presumptively  qualify  for 
fee  waivers,  it  waives  for  such  requests  only  the  assessment 
of  the  proposed  fees  to  recover  "review"  costs! 

Although  it  is  difficult  to  imagine  why  requests  that  are 
presumptively  considered  to  be  "in  the  public  interest"  for  the 
purpose  of  waiving  "review"  costs  might  not  be  similarly 
qualified  for  the  purpose  of  waiving  search  and  duplication  costs 
as  well,  it  is  precisely  this  dubious  distinction  that  appears  to 
provide  whatever  justification  exists  for  leaving  the  otherwise 
presumptive  "public  interest"  requesters  to  qualify  along  with 
the  "commercial"  requesters- and  the  noncommercial, 
private-interest  requesters  for  waivers  of  search  and  duplication 
fees  under  the  existing  fee  waiver  standard.  But  even  here  it 
seems  that  only  the  designated  "public  interest"  requesters  could 
qualify  for  a  waiver,  since  S.774  would  further  amend  the 
existing  standard  to  exclude  the  latter  two  types  of  requesters 
by  requiring  a  showing  that  "furnishing  the  information  can  be 
considered  as  primarily  benefiting  the  general  public  and  not 
the  commercial  qjh   other  private  interests  of  th.e  requester.  " 
(emphasis  added) . 

It  is  not  clear  why  the  proponents  of  the  fee  waiver 
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proposal  in  S.774  were  so  determined  to  assess  full  costs  against 
noncommercial,  private-interest  FOIA  requesters;  it  is  clear, 
however,  that  they  have  taken  a  good  idea  regarding  legislative 
designations  of  presumptive  "public  interest"  requests  and  turned 
it  inside  out. 

Congress  should  take  the  framework  of  the  proposal  in 
S.774  but  construct  it  so  that  it  waives  ^11  fees  for 
requests  in  the  designated  "public  interest"  categories,  while 
dropping  the  "other  private  interests"  amendment  to  avoid  placing 
additional  burdens  on  the  noncommercial,  private-interest 
requester.  Given  the  proliferation  among  agencies  of  the 
intimidating  and  burdensome  "advance  payment  required" 
regulations.  Congress  should  strengthen  the  fee  waiver  standard 
and  avoid  imposing  new  fees  to  best  serve  the  American  public's 
interest  in  obtaining  access  to  government  information. 

The  other  provisions  in  S.774,  for  the  most  part  dealing 
with  law  enforcement  and  privacy  considerations,  particularly 
reflect  the  imprecision  of  the  "compromise"  approach  in  haphazard 
and  wholesale  "restatement"  of  standard  of  risk  of  harm,  and  its 
selective  resort  to  an  explicit  or  implicit  "codification  of 
caselaw"  approach  which  the  ACLU  believes  is  unnecessary,  unfair 
and  unwise.  Specifically,  S.774  would: 
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*amend  Exemption  2  in  relation  to  Crooker  v.  Bureau 
2l   Alcohol.  Tobacco  &  Firearms.  670  F.2d  1051  (D.C.Cir.  1981). 

♦amend  Exemption  6  in  relation  to  The  Washington  Post 
ii.  Department  fif  State.  456  U.S.  595  (1982);  Wine  Hpbby  I1£A, 
Ins.  :i'    Ififif  502  F.2d  133  (3d  Cir.  1974);  and.  Disabled 
Officers  Association  y.  Rumsfeld.  428  F.Supp.  454  (D.D.C.  1977). 

♦amend  Exemption  7  in  relation  to  FBI  v.  Abramson, 
456  U.S.  615  (1982);  Lesar  y.  Dept.  of  Justice,  636  F.2d  472 
(D.C.Cir.  1980);  Radowich  y.  U.£.  Attorney.  Distcjgt  of 
Maryland.  658  F.2d  957  (4th  Cir.  1981);  and,  Crooker  y. 
BATF.  supra. 

♦enact  a  new  Exemption  11  in  relation  to  Mooref ield 
y.  11.2..    Secret  gervice.  611  F.2d  1021  (5th  Cir.  1980). 

♦amend  the  "reasonably  segregable"  standard  in  relation 
to  Halperin  y.  £1£^,    629  F.2d  144  (D.C.  Cir.  1980). 

It  is  true  that  a  review  of  FOIA  caselaw,  based  on  concern 
over  certain  judicial  interpretations  of  the  Act,  played  an 
important  role  in  shaping  the  1974  amendments  to  the  FOIA.  But, 
it  should  be  noted  that  this  process  was  limited  to  the  rejection 
of  a  few  court  decisions  that  were  clearly  viewed  as  having  a  far 
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more  restrictive  effect  on  public  access  than  Congress  had 
intended  in  creating  the  original  exemption  scheme  with  respect 
to  law  enforcement  and  national  security  records;  it  was  not,  as 
is  the  case  with  S.774,  a  selective  effort  to  broaden  existing 
exemptions  by  citing  with  approval  only  those  court  decisions 
which  endorse  the  Government's  arguments  for  withholding  agency 
records. 

If  the  caselaw  is  so  clearly  persuasive  or  controlling  on 
particular  issues,  we  do  not  understand  why  it  has  to  be  codified 
to  have  practical  application.   If,  on  the  other  hand,  the  chief 
purpose  of  codification  is  to  obtain  Congressional  resolution  of 
conflicting  or  highly  controversial  judicial  interpretations  of 
FOIA  provisions,  S.774  has  been  too  selective  in  its  approach, 
ignoring  many  other  court  decisions  on  issues  more  deserving  of 
attention  than  the  ones  addressed  in  the  bill.   Moreover,  the 
codification  process,  as  undertaken  in  the  Senate's  "compromise" 
bill,  seems  to  endorse  desired  court  holdings  without  full 
explorations  of  the  underlying  judicial  rationales. 

In  any  event.  Congress  does  not  ordinarily  engage  in  a 
continuous  rewriting  of  its  statutes  to  incorporate  judicial 
interpretations  and  we  do  not  believe  it  should  make  an  exception 
in  the  case  of  the  FOIA. 
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In  the  area  of  laa  enforcement  cpncgrng  ~  particularly 
those  expressed  by  the  FBI  with  regard  to  protection  of 
confidential  sources  and  avoidance  of  premature  disclosure  of 
investigative  interests  —  the  ACLU  believes  that  amendment  of 
the  present  exemption  scheme  is  generally  unnecessary  and  that, 
at  least  with  respect  to  the  "Organized  Crime  Records  Exclusion", 
the  approach  taken  in  S.774  remains  too  controversial  to  actually 
secure  enactment  of  any  additional  protection  in  law.  Moreover, 
we  do  not  believe  that  the  proposed  amendments  — though  numerous 
and  touching  upon  all  of  the  relevant  existing  FOIA  provisions  — 
would,  if  enacted,  actually  give  the  FBI  the  relief  it  seeks. 

Our  long  examination  of  S.774  and  the  POIA-related  testimony 
of  FBI  Director  William  Webster  leads  us  to  believe  that  it  might 
be  fruitful  to  explore  a  remedial  approach  which  would  combine 
the  "informant  records  exclusion"  provision  in  Section  10  of 
S.774  with  a  carefully-defined  procedure  for  use  of  the  so-called 
"glomarization"  response  by  the  FBI  where  the  act  of  claiming  the 
protection  of  Exemption  7(A)  would  by  itself  prematurely  reveal 
investigative  interests  to  a  target  of  law  enforcement 
proceedings.  S££,  generally.  PhJllJPPi  v.  £lhf    546 
F.2d  1009  (D.C.Cir.l976)  and  fardels  }i..   £1£^,    689  F.2d  1100 
{D.C.Cir.l982)  . 

As  we  state  at  the  outset,  the  ACLU  would  like  to  assist  this 
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Subcommittee  in  exploring  a  balanced  agenda  of  needed  FOIA 
reforms.  In  addition  to  matters  discussed  above,  we  would  urge 
the  Subcommittee  to  consider  amendments  regarding 

1)  a  statutory  definition  of  "agency  record"  which  would 
remedy  access  problems  concerning  wrongfully-removed  agency 
records  and  records  in  the  possession  of  government  contractors, 
as  these  issues  were  addressed,  respectively,  in  Kissinger  v. 
Reporters  Committee.  445  U.S.  136  (1980)  and  FCCSham  v. 
Harris.  445  U.S.  169  (1980); 

2)  a  stronger  provision  for  "sanctions"  against  agency 
employees  whose  arbitrary  or  capricious  conduct  deprives 
individuals  of  their  rights  under  the  FOIA;  and, 

3)  a  requirement  that  future  legislation  purporting  to 
require  the  withholding  of  agency  records  requested  under  the 
FOIA  make  specific  reference  to  5  U.S.C.  Section  552(b)(3),  so 
that  such  bills  can  be  "flagged"  to  this  Subcommittee  for 
consideration  within  its  jurisdiction  over  the  Act. 
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Mr.  English.  Of  the  interest  groups  that  opposed  earher  efforts 
to  amend  the  Freedom  of  Information  Act  in  the  Senate,  Ms.  Din- 
kins  said  that  these  groups  acknowledged  that  S.  774  was,  and  I 
quote:  "a  responsible  and  even-handed  approach  to  the  reform  of 
FOIA." 

Do  you  agree  with  that? 

Mr.  Abler.  No;  I  don't. 

One  basis  for  that  assessment  was  the  Reagan  administration's 
effort  to  compare  their  proposed  amendment  package  with  that 
which  was  under  consideration  at  the  end  of  the  Carter  administra- 
tion under  Attorney  General  Civiletti. 

A  comparison  of  the  two,  if  they  are  in  fact  the  same,  offers  noth- 
ing for  this  subcommittee  to  consider  in  terms  of  the  merits  of  the 
individual  proposals.  A  bad  idea  is  a  bad  idea  and  it  doesn't  matter 
who  in  fact  commends  it  to  the  subcommittee. 

But  more  than  that,  I  think,  when  you  talk  about  this  being  an 
evenhanded  approach,  you  are  speaking  only  in  the  context  of  the 
Senate  Judiciary  Committee,  where  S.  774  looked  reasonable  in 
comparison  with  what  that  committee's  subcommittee  had  report- 
ed. The  Reagan-Hatch  proposal  was  a  bill  which  made  absolutely 
no  effort  to  disguise  its  intention  to  rewrite  the  Freedom  of  Infor- 
mation Act  in  a  way  that  would  eliminate  the  prodisclosure  at- 
tributes of  the  1974  amendments.  In  fact,  some  of  the  provisions  in 
the  Reagan-Hatch  bill,  which  were  dropped  as  being  simply  too 
controversial  for  enactment,  were  seriously  proposed  by  the  Justice 
Department  and  defended  as  legitimate  proposals  to  correct  the 
balance  of  disclosure  versus  confidentiality  interests  which  they  be- 
lieve had  been  skewed  far  too  much  in  favor  of  disclosure  in  1974. 

It  is  only  in  the  context  of  the  Senate  subcommittee's  approval  of 
the  Reagan-Hatch  bill  that  anyone  could  consider  S.  774  to  be  an 
evenhanded  reform  approach.  And  even  there,  the  evenhandedness 
only  addresses  the  reform  efforts  of  the  Government.  It  does  not 
deal  with  the  reform  efforts  of  requesters  who  are  concerned  about 
their  problems  in  obtaining  access  to  records  under  the  act. 

Mr.  English.  There  has  to  be  some  common  ground  between  the 
ACLU  and  the  Justice  Department.  Would  you  comment  on  Judge 
Webster's  statement,  and  I  quote:  "FBI  records  made  available  to 
the  public  under  FOIA  provide  unique  insights  into  the  agency's 
activities  and  practices?" 

Mr.  Abler.  Well,  we  certainly  agree  with  him,  and  we  applaud 
him  for  saying  so.  To  his  credit.  Judge  Webster  has  never  denied 
that  the  Freedom  of  Information  Act  has  provided  important  in- 
sights for  the  public  into  the  workings  and  activities  of  the  FBI. 

I  think  that  distinguishes  the  FBI  situation  from  the  early  situa- 
tion of  the  CIA,  where  officials  repeatedly  denied  that  the  Freedom 
of  Information  Act  was  of  any  real  utility  to  the  public  with  re- 
spect to  that  Agency. 

But,  the  CIA  eventually  changed  their  tune  and  began  to  ac- 
knowledge the  utility  of  the  Freedom  of  Information  Act.  They  also 
lowered  their  sights  with  respect  to  what  they  thought  would  be 
reasonable  solutions  to  their  problems  and  as  evidenced  by  H.R. 
5164  a  reasonable  solution  was  worked  out. 

I  think  the  same  could  be  true  for  the  FBI. 
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Just  to  mention  another  example  of  FOIA's  utility  as  noted  by 
Judge  Webster,  our  most  current  use  of  the  Freedom  of  Informa- 
tion Act  in  connection  with  the  FBI  has  to  do  with  the  FBI's  assist- 
ance in  the  investigation  by  the  Government  of  El  Salvador  into 
the  murders  of  four  American  churchwomen.  We  are  currently  in- 
volved in  litigation  with  the  State  Department  over  disclosure  of 
some  of  the  materials  because  it  is  primarily  the  State  Department 
which  is  resisting  disclosure.  However,  the  case  has  raised  some 
novel  legal  and  policy  questions  about  whether  exemption  7  was  in- 
tended to  apply  to  situations  where  it  is  argued  that  disclosure  of 
FBI  records  might  interfere  with  foreign  law  enforcement  investi- 
gations rather  than  investigations  by  our  own  Government. 

Mr.  English.  How  would  you  evaluate  the  stories  about  how 
criminals  have  used  FOIA  to  identify  informants? 

Mr.  Adler.  Well,  with  respect  to  the  suggestion  that  organized 
crime  makes  extensive  use  of  the  Freedom  of  Information  Act,  we 
have  not  been  privileged  to  view  the  FBI's  slide  show,  although  we 
have  heard  a  great  deal  about  it. 

But  we  would  imagine  that,  given  the  nature  of  organized  crime, 
clearly  the  motivation  exists  and  the  resources  are  available  to 
make  extensive  use  and  abuse  of  the  Freedom  of  Information  Act 
in  that  regard. 

But,  again,  we  are  not  convinced  that  the  statutory  changes  pro- 
posed in  S.  774  are  really  appropriate  or  would  even  provide  the 
best  relief  for  the  FBI  in  these  circumstances. 

We  agree  very  strongly  with  the  chairman's  comments  about  the 
other  causes  of  lack  of  cooperation  with  the  FBI  by  confidential 
sources.  On  Judge  Webster's  anecdote  about  the  four  Federal 
judges  who  refused  to  provide  background  information  on  judicial 
nominees,  I  can  only  say  that  this  doesn't  seem  to  be  a  problem  in 
the  case  of  J.  Harvie  Wilkerson's  nomination  to  the  fourth  circuit. 
In  fact,  even  a  Supreme  Court  Justice  has  publicly  disclosed  that 
he  provided  recommendations  with  respect  to  this  appointment. 

So,  I  am  not  really  sure  if  that  particular  anecdote  should  be 
given  any  weight  in  this  subcommittee's  consideration  over  the 
FBI's  problems  with  confidential  sources. 

But  with  respect  to  the  courts'  handling  of  this  issue,  I  would 
mention  my  experience  over  the  past  4  years  as  editor  of  one  of  the 
most  popularly  used  handbooks  on  the  Freedom  of  Information 
Act.  It  is  a  litigation  manual,  primarily,  to  be  used  by  lawyers  in 
understanding  how  court  cases  are  handled  under  the  FOIA  and 
the  Privacy  Act. 

As  editor,  I  have  the  rather  unhappy  task  every  year  of  reading 
every  published  Freedom  of  Information  Act  opinion  I  can  get  my 
hands  on.  From  this  experience,  I  can  tell  you  that  Federal  judges 
are  extremely  deferential  when  the  Government,  and  particularly 
when  the  FBI,  represents  that  confidential  sources  are  at  stake. 

We  believe  that  if  you  review  the  case  law  in  this  area— some- 
thing which  unfortunately  has  not  been  thoroughly  done  in  the 
Senate's  deliberations  on  this  problem— you  will  find  that  virtually 
all  court  decisions  uphold  protection  for  confidential  sources, 
whether  or  not  they  were  promised  confidentiality,  whether  the 
promise  was  explicit  or  implicit;  and,  even  in  cases  where  the  confi- 
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dential  source  is  either  now  dead  or  his  identity  has  already  been 
revealed  through  other  channels. 

So,  I  think  if  you  review  the  case  law  in  this  area,  you  will  find 
that,  at  least  as  far  as  the  Federal  courts  are  concerned,the  FBI 
has  no  difficulty  protecting  their  confidential  sources. 

Mr.  English.  We  earlier  had  an  exchange  with  regard  to  the 
Glomar  response  and  the  FBI's  ability  to  use  it.  Are  you  aware  of 
anything  in  the  law — you  mentioned  that  you  have  gone  through 
the  FOIA  litigation  throughout  this  country  and  you  read  every- 
thing you  can  get  your  hands  on.  Are  you  familiar  with  anything 
within  the  FOIA  law  or  any  interpretation  of  that  law  by  a  court 
that  would  prohibit  a  Glomar  response? 

Mr.  Adler.  No.  I  can  tell  you  that  the  ACLU  was  on  the  other 
side  of  the  two  cases  that  created  the  glomarization  response  in 
FOIA  case  law.  Both  cases,  of  course,  involved  the  CIA.  We  did  not 
contest  the  propriety  of  "neither  a  confirm  or  deny"  response  when 
the  fact  of  the  existence  of  the  records  themselves  would  cause  the 
harm  that  the  claimed  exemption  seeks  to  prevent. 

As  I  mentioned  to  you  earlier,  the  FBI  has  in  fact  relied  upon 
that  response  and  was  upheld  in  a  recent  case  decided  by  the  Sev- 
enth Circuit. 

I  would  emphasize  several  points  about  the  way  the  courts  have 
handled  this  particular  issue.  The  CIA,  for  one  thing,  relies  upon 
the  glomarization  response  in  a  very,  very  narrow  range  of  cases.  It 
is  not  something  that  is  commonly  used.  And  the  CIA  does  rely 
upon  specific  authority  in  Executive  Order  No.  12356,  President 
Reagan's  new  executive  order  on  classification  policy,  which  au- 
thorizes the  "neither  confirm  or  deny"  response  with  respect  to 
classified  information. 

So,  in  the  cases  that  have  been  extant  with  respect  to  the  CIA  on 
this  issue,  what  the  courts  have  essentially  done  is  to  look  at  the 
question  as  if  they  are  being  asked  to  decide  whether  or  not  the 
fact  of  the  existence  of  the  requested  records  is  itself  something 
that  could  be  properly  classified  pursuant  to  that  Executive  order. 

In  effect,  what  the  courts  have  said  is  that  the  situation  is  as  if 
the  requester  had  requested  and  been  refused  permission  to  see  a 
document  which  says  either,"Yes;  we  have  these  records  relating  to 
this  subject  matter,"  or  "No;  we  do  not  have  these  records." 

But  the  courts  have  given  very  careful  consideration  to  the  pub- 
lic's right  to  access  in  such  case.  They  take  a  very  close  look  at  the 
use  of  the  Glomar  response,  have  determined  that  it  requires  the 
agency  to  explain  on  the  public  record  to  the  greatest  extent  that  it 
possibly  can,  the  basis  for  resorting  to  this  kind  of  response. 

Of  course,  in  court  cases  under  the  Freedom  of  Information  Act, 
the  court  has  the  option  to  look  at  the  contested  documents  in 
chambers  in  order  to  inform  itself  as  to  the  propriety  of  the 
claimed  exemption. 

In  a  glomarization  situation,  there  are  no  documents  that  the 
court  can  look  at,  so  what  the  court  has  to  rely  upon  are  agency 
affidavits.  Since  the  agency  has  taken  the  position  that  it  can  nei- 
ther confirm  nor  deny  the  existence  of  the  documents,  it  will  gener- 
ally not  want  to  file  the  explanatory  affidavits  publicly.  It  will 
want  to  file  them  in  camera. 


948 

But  the  courts  have  been  quite  clear  in  saying  that  agencies 
must  file  public  affidavits,  and  have  recognized  that  a  requester  in 
court  has  the  right  to  obtain  discovery  from  the  agency  with  re- 
spect to  the  reasons  stated  in  the  affidavit  for  claiming  the  glomar- 
ization  response. 

So,  if  the  Glomar  response  can  be  adapted  to  the  FBI  situation 
consistent  with  the  usage  evolved  by  the  CIA,  there  would  be  a 
very  narrow  category  of  circumstances  where  it  would  be  appropri- 
ate; it  would  have  to  undergo  close  judicial  scrutiny;  and,  the 
agency  would  be  required  to  make  as  complete  and  as  thorough  as 
possible,  a  public  explanation  of  its  basis  for  relying  on  the  glomar- 
ization  response  as  the  facts  of  the  particular  case  would  permit. 

We  would  want  time  to  be  able  to  explore  this  with  the  subcom- 
mittee and  to  hear  what  the  FBI  has  to  say  further  in  regard  to 
this  proposal — Judge  Webster's  comments  with  respect  to  the  dis- 
tinction between  ongoing  and  closed  investigations  illustrates  the 
need  to  think  about  possible  implications.  It  has  been  our  experi- 
ence for  example,  that  the  FBI  has  many  cases  that  are  regarded 
as  ongoing,  simply  because  the  investigation  is  never  formally 
closed,  even  though  there  is  absolutely  no  active  pursuit  of  the  in- 
vestigation. This  could  be  a  stumbling  block  to  adapting  the 
Glomar  response  for  use  by  the  FBI. 

I  am  sure  it  has  come  to  the  attention  of  this  subcommittee  that 
people  requesting  information  about  themselves  have  heard  from 
the  FBI  that  there  are  records  relating  to  their  activities,  perhaps, 
in  the  1960's  civil  rights  movement  or  the  antiwar  movement  that 
still  remain  classified  today  and  are  barred  on  that  basis.  Some  of 
these  are  withheld  because  they  are  regarded  as  relevant  to  an  on- 
going investigation. 

The  best  example  I  could  give  you  would  be  the  recent  Brinks 
robbery.  The  FBI's  investigative  files  with  respect  to  certain  domes- 
tic security  investigations  that  originated  in  the  late  1960's  or  the 
early  1970's  were  no  doubt  used  in  this  investigation  because  of  the 
suspect's  links  to  the  Weather  Underground.  This  means  that  in- 
formation gathered  more  than  a  decade  ago  would  be  considered  as 
being  protected  under  the  "ongoing  investigation's"  provision  of 
the  current  law. 

We  would  be  concerned  how  that  particular  problem  would 
weigh  with  respect  to  the  FBI's  use  of  glomarization. 

Mr.  English.  Mr.  Kleczka. 

Mr.  Kleczka.  No  questions,  Mr.  Chairman. 

Mr.  English.  Mr.  Adler,  we  appreciate  your  testimony.  It  has 
been  very  helpful  to  us. 

For  our  next  witnesses  we  will  have  a  panel  made  up  of  Mr. 
Thomas  M.  Susman,  council  member,  section  of  administrative  law, 
American  Bar  Association;  and  Loren  A.  Smith,  chairman.  Admin- 
istrative Conference  of  the  United  States;  and  Mr.  Richard  K.  Berg, 
general  counsel. 

I  might  say  that  if  any  of  you  have  any  written  statements  that 
you  want  to  make  a  part  of  the  record,  then  without  objection, 
those  written  statements  will  be  made  a  part  of  the  record  at  the 
appropriate  places. 

Gentlemen,  welcome. 
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Mr.  Susman,  I  want  to  welcome  you  again  to  our  FOIA  hearings. 
You  have  the  unusual  distinction  of  having  testified  before  this 
subcommittee  twice  on  the  same  bill.  Each  time  you  have  repre- 
sented a  different  organization. 

Would  you  refresh  the  subcommittee's  recollection  about  your 
previous  appearance? 

STATEMENT  OF  THOMAS  M.  SUSMAN,  COUNCIL  MEMBER,  SEC- 
TION OF  ADMINISTRATIVE  LAW,  AMERICAN  BAR  ASSOCIATION 

Mr.  Susman.  Yes,  sir.  The  record  will,  of  course,  show  that  I  was 
here  at  your  hearing  early  this  summer  on  a  panel  addressing 
solely  the  subject  of  protection  of  business  information  through  the 
business  confidentiality  procedures  in  S.  774.  I  remain  engaged  for 
clients  on  whose  behalf  I  appeared  at  that  hearing. 

I  hope  to  be  able  to  wear  a  different  hat  today.  The  American 
Bar  Association  has  taken  formal  positions  through  its  house  of 
delegates  resolutions,  and  it  is  based  on  those  ABA  positions  that 
my  testimony  has  been  prepared  and  to  which  I  vvill  endeavor  to 
remain  faithful  during  this  hearing. 

Mr.  English.  Well,  go  right  ahead. 

Mr.  Susman.  Mr.  Chairman,  be  assured  that  I  will  not  read  a 
statement,  and  I  appreciate  its  being  included  in  the  record. 

I  also  want  to  begin  by  indicating  that  the  chairman  of  the  ad- 
ministrative law  section,  Charles  Ablard,  was  supposed  to  have  tes- 
tified and  was  unavoidably  out  of  town.  He  is  from  Oklahoma  and 
certainly  would  like  to  have  appeared  today.  I  am  not  sure  I  am 
here  because  I  have  been  working  on  freedom-of-information  mat- 
ters for  the  ABA  or  because  I  am  from  the  neighboring  State  of 
Texas,  that  he  felt  that  I  should  be  our  representative. 

As  I  indicated,  the  house  of  delegates  of  the  ABA  is  on  record 
with  a  number  of  resolutions  that  we  will  be  supplying  for  the 
record  relating  to  principles  regarding  amendment  of  the  Freedom 
of  Information  Act. 

These  do  not  specifically  address  legislative  language,  and  so  my 
testimony  today  will  not  address  language  of  S.  774  but  rather  will 
discuss  the  issues  involved. 

I  should  state,  first,  that  our  general  principles  are  ones  that  no 
one  can  disagree  with — I  was  pleased  to  see  that  both  the  adminis- 
tration witnesses  and  the  ACLU  witness  espoused  similar  views:  we 
begin  with  the  presumption  of  openness  of  Government  records. 
We  move  from  that  to  a  recognition  of  the  need  to  balance  compet- 
ing interests,  and  those  interests  are,  of  course,  interests  on  the 
part  of  individuals,  invoked  in  the  privacy  exemptions,  of  the 
public  generally  as  requesters,  of  businesses  and  other  commercial 
entities  which  may  be  submitters  of  information,  of  the  press  and 
media,  who  are  users  of  that  information,  and  of  Government  agen- 
cies, not  as  an  adversary  but  as  representing  the  public  themselves. 

Our  final  principle  is  that,  in  addressing  the  problems  which 
have  been  revealed  and  discussed  for  a  number  of  years  now,  the 
solutions  should  not  make  matters  worse,  there  should  be  some  ad- 
justments, and  there  does  need  to  be  legislation  containing  amend- 
ments to  the  Freedom  of  Information  Act.  But  we  recognize  practi- 
cally the  short  time  left  in  this  session  of  the  Congress  and  the  con- 


950 

troversy  that  exists,  which  makes  certain  matters  off  limits  for 
practical  consideration  and  action  in  the  short  term.  Therefore,  we 
acknowledge  the  need  for  this  subcommittee  to  focus  its  attention, 
if  it  is  to  do  anything  in  the  remaining  weeks  of  this  session. 

I  would  like  to  highlight— since  my  testimony  is  in  the  record  in 
full— four  areas.  One  of  them  we  do  not  need  to  dwell  on,  and  that 
is  the  interface  between  the  Privacy  Act  and  the  Freedom  of  Infor- 
mation Act.  This  subcommittee  is  on  the  record  on  that  issue.  The 
American  Bar  Association  firmly  supports  the  chairman's  separate 
legislation,  on  inclusion  of  an  amendment  in  a  separate  bill,  in  the 
CIA  bill,  or  in  any  legislation,  because  we  believe  that  Congress  did 
not  intend  the  Privacy  Act  as  an  exemption  to  the  Freedom  of  In- 
formation Act. 

As  I  note  in  the  statement,  the  American  Bar  Association  has  ap- 
proved participation  amicus  curiae  on  the  side  of  requesters  in  the 
litigation  presently  pending  before  the  Supreme  Court  and  we  will 
be  filing  our  brief  later  this  month. 

The  second  issue  involves  fees.  We  believe  that  the  Government 
ought  to  be  able  to  charge  full  freight  for  commercial  requests  for 
information.  We  also  believe  that  it  is  appropriate  for  Congress  to 
mandate  waivers  of  these  in  instances  where  Congress  determines 
that  the  public  interest  warrants  it.  Congress  appropriates  the 
money  to  run  the  agencies  to  begin  with;  if  Congress  believes  that 
certain  classes  of  requesters  ought  to  get  information  free,  then  it 
can  do  so  and  should  do  so,  just  like  it  decides  how  much  ought  to 
be  charged  for  water  from  the  dams  in  the  West. 

There  is  no  user's  fee  principle  which  has  been  consistently  ap- 
plied across  the  board  to  governmental  benefits  anyplace  else,  and 
there  not  need  be  an  inflexible  one  here. 

There  are  two  caveats  to  these  observations,  however.  One  of 
them  relates  to  the  waiver  in  S.  774.  There  are  individual  citizens 
who  may  not  have  scholarly  credentials.  They  may  not  be  enrolled 
in  a  school  or  have  a  relationship  with  a  publisher,  but  ought  not 
be  practically  foreclosed  from  information  because  of  the  assess- 
ment of  review  costs.  We  believe  that  this  may  be  a  matter  of  tech- 
nical drafting  of  S.  774,  but  one  that  ought  not  escape  attention  if 
that  provision  is  carried  forward  by  this  subcommittee. 

After  all,  if  you  read  back  through  the  legislative  history  of  the 
Freedom  of  Information  Act,  it  is  the  general  public  that  the  law  is 
supposed  to  be  benefiting,  not  just  the  media  or  institutional  re- 
questers. 

[Mr.  Susman's  prepared  statement  follows:] 
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STATEMENT 

Of 

THOMAS  M.  SUSMAN,  COUNCIL  MEMBER 

SECTION  OF  ADMINISTRATIVE  LAW 

AMERICAN  BAR  ASSOCIATION 

Mr.  Chairman  and  Members  of  the  Subcommittee,  my  name  is 
Thomas  M.  Susman.   I  am  a  member  of  the  Council  of  the 
Section  of  Administrative  Law  of  the  American  Bar 
Association  and  am  appearing  today  on  behalf  of  the  ABA  to 
testify  on  S.  774,  the  Freedom  of  Information  Reform  Act. 

Representatives  of  the  American  Bar  Association  have 
appeared  before  this  Subcommittee  and  others  to  address 
legislation  relating  to  freedom  of  information  and  open 
government  for  over  two  decades.   The  Chairman  of  the  ABA's 
Special  Committee  on  Code  of  Federal  Administrative 
Procedure  testified  before  the  Senate  in  1963  on  a  precursor 
to  the  Freedom  of  Information  Act  ("FOIA").   He  also 
appeared  before  this  Subcommittee  in  1965,  along  with  the 
Chairman  of  the  Administrative  Law  Section,  in  support  of 
FOIA  legislation  then  pending  before  the  Congress. 

Representatives  of  our  Section  filed  statements  or 
appeared  again  during  1972  and  1973  on  proposals  to 
strengthen  the  FOIA.   In  1974  the  House  of  Delegates  of  the 
ABA  went  on  record  in  support  of  the  1974  FOIA  Amendments, 
which  were  later  enacted  over  the  President's  veto.   The  ABA 
has  also  supported  enactment  of  Privacy  and  Sunshine 
legislation. 
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It  is  my  pleasure  to  be  here  today  to  address  the 
provisions  of  S.  774,  presently  pending  before  this 
Subcommittee.   My  testimony  derives  from  a  series  of 
resolutions  adopted  over  the  past  two  years  by  the  House  of 
Delegates  of  the  ABA,  based  upon  the  work  of  our  Section. 
While  those  resolutions  did  not  address  specific  legislative 
proposals,  they  dealt  with  principles  which  are  directly 
relevant  to  the  pending  legislation.   I  would  like  to  submit 
a  set  of  the  resolutions,  along  with  the  explanatory  reports 
which  accompanied  their  consideration  by  the  House  of 
Delegates,  and  request  that  they  be  included  in  the  record 
of  this  hearing  following  my  prepared  remarks. 

I  begin  with  the  principle,  reflected  in  the  statement 
of  the  House  of  Delegates  in  1974,  that  the  ABA  is  fully 
committed  to  Freedom  of  Information  legislation  that  is 
"carefully  drafted  to  balance  and  protect  all  interests  yet 
place[s]  emphasis  on  the  fullest  responsible  public 
disclosure  and  maximum  public  access."   As  my  testimony  will 
note,  we  support  a  number  of  provisions  contained  in  S.  774, 
but  are  opposed  to  others.   In  sum,  however,  we  support 
enactment  of  S.  774  with  certain  deletions  and  modifications 
suggested  below. 
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PROCEDURES  &  DEFINITIONS 

Collection  and  Waiver  of  Fees.   Section  1  of  S.  774  is 
generally  consistent  with  our  proposal  that  agencies  should 
adopt  rules  relating  to  computation,  collection,  and  waiver 
of  fees  pursuant  to  a  general  rule  established  by  a  single 
congressionally  designated  authority.   The  legislation 
places  that  authority  in  the  Office  of  Management  and 
Budget;  OMB  is  certainly  capable  of  carrying  out  that 
function.   We  also  generally  agree  with  the  concept  of 
imposing  fees  for  processing  information,  as  well  as  copying 
and  search,  as  authorized  in  the  legislation.   We  do  not 
propose  that  the  FOIA  be  self  sustaining;  we  are,  however, 
cognizant  of  the  high  percentage  of  requests  that  are  made 
by  businesses,  for  commercial  purposes,  and  thus  believe 
that  the  government  should  be  able  to  impose  a  fair  price 
for  the  work  it  performs  in  making  that  kind  of  information 
available. 

We  would  add  two  caveats,  however.   First,  we  note  the 
potential  problem  that  agencies  may  use  processing  fees 
effectively  to  avoid  disclosure  of  information,  just  as  they 
used  search  and  copying  fees  in  the  early  years  of  the 
administration  of  the  FOIA  for  this  purpose.   One  possible 
way  to  avoid  this  would  be  to  put  a  ceiling  on  the  potential 
processing  charges  to  be  imposed  --  for  example,  $3  or  $5 
per  page.   That  will  allow  the  government  to  recoup 
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substantially  more  than  it  is  presently  receiving  for 
processing  requests  for  information  with  commercial  value  to 
the  recipient,  but  it  will  also  insure  that  charges  will  not 
be  used  to  place  an  unreasonable  burden  on  even  a  commercial 
requester,  which  may  be  a  small  business  with  limited  means. 

Second,  we  are  concerned  with  the  narrowness  of  the 
waiver  provision  in  S.  774.   The  bill  presently  requires  a 
waiver  of  processing  fees  where  the  information  is  not 
requested  for  commercial  use  and  the  request  is  made  on 
behalf  of  the  news  media,  a  nonprofit  group,  or  a  person  or 
institution  engaged  in  scholarly  or  scientific  pursuit. 
(Proposed  FOIA  §  552 ( a) (4) (A) ( ii ) . )   While  this  may  avoid 
the  potential  for  imposition  of  burdensome  fees  on  public 
interest  groups  and  the  press  --  the  major  constitutents  of 
the  FOIA  in  Washington  --  it  does  little  to  facilitate 
access  to  information  by  an  individual  seeking  information 
simply  to  learn  more  about  government  or  to  pursue  a 
personal  interest,  even  where  that  interest  is 
noncommercial.   There  may  be  a  related  problem  with 
determining  whether  a  person's  motive  is  "scholarly."   Thus 
it  may  be  appropriate  to  require  waiver  of  processing  fees 
in  all  cases  where  the  information  is  not  requested  for  a 
commercial  purpose,  without  distinguishing  among 
noncommercial  requesters. 
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Finally,  the  ABA  endorses  authorizing  agencies  to  keep 
fees  collected  under  the  FOIA,  and  further  proposes  that 
improved  cost  reporting  be  required  in  agency  annual 
reports.   We  believe  that  reasonable  arguments  may  be  made 
both  for  and  against  agency  retention  of  fees;  we  do  not 
understand  how  the  concerns  of  either  side  can  be  allayed  by 
the  bill's  present  proposal  to  allow  agenices  to  retain  half 
of  their  revenues.   We  also  believe  it  is  impractical  to  tie 
fee  retention  to  compliance  with  the  FOIA's  time  limits. 

Time  Limits.   We  generally  agree  with  the  proposals  in 
S.  774  that  provide  that  an  agency  is  not  in  violation  of 
the  deadlines  until  a  court  so  determines  and  that  require 
agencies  to  expedite  requests  where  there  is  a  demonstration 
of  need  by  the  requester.   (Proposed  FOIA  §  552(a)(6)(D).) 
Furthermore,  while  we  support  extension  of  the  time  limits 
where  it  is  clear  that  they  cannot  be  complied  with  --  as 
where  notice  must  be  given  to  a  third  party  --  we  are 
concerned  that  the  additional  30  days  allowed  in  the 
legislation  may  be  unnecessarily  long.   We  do  support 
expedited  access  where  a  compelling  need  for  expedition  can 
be  demonstrated.   (Proposed  §  552(a)(6)(E).) 

Business  Confidentiality.   The  ABA  supports  the  business 
confidentiality  procedures  contained  in  sections  3  and  4  of 
S.  774,  relating  to  both  agency  procedures  and  judicial 
review.   We  believe  that  both  fairness  to  submitters  of 
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sensitive  business  information  and  an  enhanced  ability  on 
the  part  of  the  agencies  to  decide  complex  questions  of 
competitive  harm  will  be  attained  by  adoption  of  these  new 
administrative  procedures.   We  also  support  equal  access  to 
the  courts  on  the  part  of  submitters,  under  the  same 
standards  of  review  and  venue  that  is  provided  for 
requesters,  but  we  question  the  wisdom  and  need  for 
authorizing  the  award  of  attorneys  fees  against  submitters 
who  attempt  to  uphold  their  rights  in  a  very  murky  area  of 
the  law. 

We  note  that  S.  774  does  not  propose  to  amend  the  fourth 
exemption  of  the  FOIA.   The  ABA  does  support  amending 
exemption  4,  and  our  recommendation  is  discussed  below. 

Reasonably  Segregable.   Section  11  of  S.  774  proposes  to 
exclude  from  the  segregability  requirement  of  the  FOIA 
information  falling  under  the  general  umbrella  of  the  first 
and  seventh  exemptions.   We  oppose  any  legislative  change  in 
the  FOIA's  segregabilit'-  requirement,  noting  that  the  courts 
have  given  agencies  adequate  leeway  to  deal  with  the 
problems  to  which  Section  12  of  S.  774  appears  to  be 
addressed.   See,  for  example,  Halperin  v.  CIA,  629  F.2d  144, 
150  (D.C.  Cir.  1980). 

Proper  Requests.   We  also  oppose  proposed  limitations  on 
the  principle  of  access  under  the  FOIA  for  "any  person." 


957 


(S.  774,  §  12.)   This  is  not  to  say  that  we  are 
unsympathetic  with  the  position  that  foreign  nationals  or 
even  foreign  intelligence  operatives  ought  not  be  able  to 
use  our  FOIA  to  obtain  government  information,  or  that  some 
agencies  appear  occassionally  burdened  by  requests  eminating 
from  the  federal  prisons.   We  believe,  however,  that  there 
is  no  practical  way  for  the  government  to  prevent  the  use  of 
surrogate  requesters  and  thus  to  enforce  new  limitations 
imposed  on  who  may  make  requests  and  how  many  may  be  made. 
We  are  most  concerned  that  the  lawyer-client  relationships 
may  in  some  instances  be  challenged  if  there  is  to  be 
effective  enforcement  of  such  a  limitation.   In  short,  while 
we  are  cognizant  of  the  problems,  we  believe  that  the 
proposed  solutions  contained  in  the  legislation  may  impose 
burdens  on  both  agencies  and  requesters  which  are  of  greater 
magnitude  than  the  problems  sought  to  be  solved. 

Definitions.   While  we  generally  approve  of  the 
definitions  proposed  to  be  added  by  Section  15  of  S.  774 
(some  of  which  would  be  unnecessary,  however,  if  our 
recommendations  on  other  matters  are  followed),  we 
additionally  propose  that  Congress  include  a  definition  of 
"agency  record"  for  purposes  of  the  FOIA.   We  are  not 
prepared  at  this  time  to  propose  a  specific  definition  for 
your  consideration,  and  we  recognize  the  difficulty  of  this 
task.   We  do  believe  that  any  definition  adopted  by  the 
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Congress  should  cover  records  prepared  on  behalf  of  the 
agency  (a)  through  direct  government  funding,  (b)  if  the 
agency  has  a  right  to  obtain  possession  of  such  records,  and 
(c)  if  such  records  were  relied  on  by  the  agency  in  the 
performance  of  an  agency  rulemaking  or  adjudicatory 
function. 

This  particular  aspect  of  the  definition  is  directed 
towards  reversing  part  of  the  Supreme  Court's  decision  in 
Forsham  v.  Harris,  445  U.S.  169  (1980).   In  that  case 
requesters  were  denied  access  to  certain  clinical  studies 
because  they  were  prepared  by  and  remained  in  the 
possession  of  a  consultant  and  therefore  did  not  constitute 
"agency  records"  for  the  purposes  of  the  FOIA.   This  result 
was  reached  despite  the  fact  that  the  consultant's  work  was 
funded  by  the  agency,  the  data  were  relied  on  by  the  agency 
in  developing  new  regulations,  and  the  agency  had  a  right  of 
access  to  or  to  obtain  the  information  at  any  time.   We 
believe  Congress  should  clarify  that,  at  least  in  this 
narrow  case,  the  records  are  subject  to  the  FOIA. 

EXEMPTIONS 

Business  Information.   As  noted  above,  in  conjunction 
with  our  discussion  of  business  confidentiality  procedures, 
we  believe  that  substantive  amendment  of  the  fourth 
exemption  to  the  FOIA  is  necessary.   This  Subcommittee  has 
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taken  reams  of  testimony  on  this  subject  over  the  past  few 
years,  so  we  will  not  encumber  your  record  with  repetition. 
We  believe,  however,  that  the  case  for  a  clearer,  narrower 
section  b(4)  has  been  made. 

The  fourth  exemption  has  been  subject  to  conflicting 
interpretations  and  has  been  the  source  of  a  great  deal  of 
controversy,  and  is  quite  clearly  being  used  by  businesses 
to  gain  competitors'  information  in  a  way  that  could  not 
have  been  envisioned  by  the  drafters  of  the  original  FOIA 
legislation.   We  therefore  propose  that  the  definition  of 
protected  material  be  clarified  and  broadened,  and  that  the 
fourth  exemption  be  drafted  so  as  to  require  withholding  of 
covered  information.   Specifically,  the  ABA  proposes: 

1.  To  revise  exemption  4  to  exempt  from  disclosure 
financial,  commercial,  or  business  (including 
non-profit  business)  information  which  is  obtained 
from  any  person  and  is  (A)  privileged;  or  (B) 
confidential  because  (i)  it  is  a  trade  secret  or  an 
essential  element  thereof;  (ii)  the  submitter  has  a 
reasonable  basis  to  believe  that  disclosure  of  the 
information  would  impair  the  commercial,  financial 
or  other  business  interest  of  the  submitter,  or 
(iii)  it  is  information  the  release  of  which  would 
impair  the  government's  ability  to  obtain  such 
information  the  the  future. 

2.  To  revise  exemption  4  to  provide  that  an  agency 
shall  not  disclose  any  information  which  falls 
within  that  exemption  unless  (A)  the  submitter 
agrees  in  writing  to  its  disclosure;  (B)  the 
submitter  does  not  make  a  timely  objection  to 
disclosure  pursuant  to  procedures  adopted  by  the 
agency;  or  (C)  the  agency  determines  by  clear  and 
convincing  evidence  that  there  is  an  overriding 
public  interest  in  disclosure  which  clearly 
outweighs  the  interests  of  the  submitter  in 
nondi  sc losure . 
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Law  Enforcement  Manuals.   We  agree  with  the  proposal  in 
Section  7  of  S.  774  to  amend  the  second  exemption  of  the 
FOIA  to  afford  protection  for  manuals,  guidelines,  and 
instructions  relating  to  investigation  and  prosecution 
which,  if  disclosed,  would  help  persons  violate  the  law  or 
evade  prosecution.   While  the  D.C.  Circuit  has  been  helpful 
in  filling  a  void  to  allow  protection  of  this  information, 
it  has  done  so  despite  a  rather  clear,  and  we  believe 
inadvertent,  omission  by  Congress.   We  propose  that  Congress 
confirm  the  court's  holding  in  this  respect.   See  Crooker  v. 
Bureau  of  Alcohol,  Tobacco  &  Firearms,  670  F.2d  1051  (D.C. 
Cir.  1981)  (en  banc). 

Personal  Privacy.   We  also  support  S.  774' s  proposal  in 
section  8  to  confirm  in  statutory  form  the  judicial 
interpretation  of  the  sixth  exemption  as  covering  a  broader 
class  of  information  than  personnel  or  medical  files.   See 
The  Washington  Post  Co.  v.  Department  of  State,  456  U.S.  595 
(1982).   It  is  quite  clear  that  the  Supreme  Court  has 
accurately  interpreted  congressional  intent  on  this  issue, 
and  there  is  no  reason  why  Congress  should  not  utilize 
language  in  the  statute  which  more  accurately  reflects  its 
intent. 

Law  Enforcement  Records.   The  amendments  proposed  by 
Section  9  of  S.  774  are  modest  and  useful.   We  especially 
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support  clarifying  and  expanding  section  (D)  of  the 
exemption  to  afford  more  protection  to  informant  records. 

NATIONAL  SECURITY  AND  INTELLIGENCE 

We  note  that  S.  774  does  not  deal,  either  substantively 
or  procedurally,  with  the  effect  of  the  FOIA  on  agencies  of 
the  government  responsible  for  its  national  security  and 
intelligency  activities.   Separate  legislation  (H.R.  5164) 
recently  approved  by  this  Subcommittee,  would  exempt  from 
the  FOIA  certain  Central  Intelligence  Agency  operational 
files.   This  legislation  is  consistent  with  recommendations 
of  the  ABA;  it  has  been  addressed  in  earlier  hearings  by 
testimony  of  John  Shenefield,  representing  the  Special 
Committee  on  National  Security  Law  and  Policy. 

The  ABA  also  proposes,  hov/ever,  that  the  standard  for 
judicial  review  of  classification  decisions  should  not  be 
de  novo,  as  presently  provided  under  the  FOIA,  but  should  be 
limited  to  a  judicial  determination  whether  there  is  a 
nonfrivolous  certification  by  an  official,  appointed  by  the 
President  with  the  advice  and  consent  of  the  Senate,  that 
the  requested  material  has  been  properly  classified.   We 
believe  that  de  novo  review  is  inappropriate  for  withholding 
decisions  of  the  intelligence  agencies.   Courts  have  almost 
invariably  deferred  to  agency  withholding  decisions 
involving  the  national  security  exemption  of  the  FOIA,  but 
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limiting  judicial  review  would  nonetheless  alleviate  some  of 
the  burdens  on  agencies  and  give  greater  assurance  to 
potential  sources  of  information  relating  to 
confidentiality,  without  sacrificing  disclosure  principles. 
The  certification  requirement  in  our  proposal  would 
eliminate  indiscriminate  and  arbitrary  assertion  of  the 
classification  exemption  by  low-level  employees,  which  has 
been  the  major  difficulty  in  the  past. 

FOIA-PRIVACY  ACT  RELATIONSHIP 

The  ABA  also  supports  legislation  to  clarify  that  the 
Privacy  Act  is  not  to  be  considered  an  independent  ground 
for  exempting  information  under  exemption  3  of  the  FOIA.   We 
are  aware,  Mr.  Chairman,  of  your  introduction  of  legislation 
in  January  of  this  year  to  provide  explicit  congressional 
direction  on  this  subject,  and  we  support  that  bill.   We 
note  with  approval  inclusion  of  this  measure  as  section  2(c) 
of  H.R.  5164,  the  Central  Intelligence  Agency  Information 
Act.   Incidentially,  the  ABA  will  be  filing  an  amicus  brief 
opposing  the  Justice  Department's  position  on  the  issue  in 
the  pending  Supreme  Court  litigation.   U.S.  Dept.  of  Justice 
v.  Provenzano,  No.  83-1045. 
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CONCLUSION 

Mr.  Chairman,  we  are  aware  that  there  have  been 
representatives  of  press  and  public  interest  groups  at 
earlier  hearings  of  this  Subcommittee  who  paint  S.  774  as  a 
way  for  the  forces  of  evil  --  primarily  government 
bureaucrats  and  the  business  community  --  to  eviscerate  the 
popular  and  important  Freedom  of  Information  Act.   This  kind 
of  rhetoric  is  decidedly  unproductive.   I  also  believe  it  is 
wrong.   While  the  American  Bar  Association  does  not  agree 
with  every  provision  contained  in  this  legislation,  we  do 
believe  that  there  are  some  critical  areas  where  the  FOIA 
must  be  reformed,  especially  those  relating  to  protection  of 
certain  law  enforcement  information  and  business  records. 
There  are  other  useful  changes  but  ones  that,  because  they 
essentially  codify  or  reenforce  existing  case  law,  cannot  be 
described  as  compelling.   Nonetheless,  on  balance,  we 
support  S.  774  and  urge  this  Subcommittee,  in  the  short  time 
remaining  this  session,  to  develop  legislation  for  enactment 
this  year. 
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QUESTION  PRESENTED 

Whether  Section  (j)(2)  of  the  Privacy  Act  reHeves  the 
Government  of  its  obHgation  under  the  Freedom  of  Informa- 
tion Act  to  make  particularized  assessments  of  the  extent  to 
which  disclosure  of  specific  criminal  law  enforcement  records 
would  cause  a  harm  identified  by  Congress  in  the  Freedom  of 
Information  Act  as  a  ground  for  withholding. 
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Interest  of  the  Amicus  Curiae' 

The  American  Bar  Association  is  an  organization  of  almost 
300,000  members  of  the  bar,  including  lawyers  in  private 
practice  and  in  Government.  The  stated  purposes  of  the 
organization  are,  inter  alia,  "to  advance  the  science  of 
jurisprudence"  and  "to  promote  throughout  the  nation  the 

'  This  brief  is  filed  with  the  consent  of  the  parties.  Letters  of  consent  from 
the  Sohcitor  General  and  counsel  for  the  respondent  have  been  filed  with  the 
Clerk. 
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administration  of  justice."  ABA  Const.,  art.  1,  §  1.2.  Within 
that  broad  mandate,  the  ABA  has  a  special  interest  in  ensuring 
that  the  practices  of  Government  agencies  regarding  the 
dissemination  of  information  reflect  a  rational  and  balanced 
policy  of  disclosure  that  gives  proper  deference  to  governmen- 
tal interests  while  providing  maximum  appropriate  disclosure 
to  those  who  may  be  affected  by  the  Government's  use  of  that 
information. 

Through  its  Section  of  Administrative  Law  (composed  of 
lawyers  with  particular  expertise  and  interest  in  this  area),  the 
ABA  has  been  involved  in  the  study  of  disclosure  statutes  in- 
cluding the  Freedom  of  Information  Act  ("FOIA")  and  the 
Privacy  Act.  Representatives  of  the  ABA  participated  at  the 
earliest  stages  of  the  legislative  process  leading  to  enactment  of 
FOIA,  and  strongly  supported  legislation  providing  greater 
public  access  to  governmental  records.  Again  in  1973  and 
1974,  when  Congress  was  considering  bills  to  expand  public 
disclosure  under  FOIA,  the  ABA  actively  supported  enactment 
of  such  legislation. 

The  House  of  Delegates  of  the  ABA  adopted  at  its  mid- 
winter meeting  this  year  a  resolution  urging  Federal  agencies 
to  adhere  to  guidelines  and  regulations  assuring  that  the 
Privacy  Act  is  not  administered  to  diminish  an  individual's 
access  under  FOIA  to  records  pertaining  to  him.  In  that 
resolution,  the  House  of  Delegates  urged 

the  Department  of  Justice,  the  Office  of  Management 
and  Budget,  and  other  Federal  agencies  to  adhere  to 
regulations  and  guidelines  which  provide  that,  to  the  ex- 
tent a  person  seeks  access  to  individually  identifiable 
records  concerning  himself,  he  shall  receive,  in  addition 
to  records  he  is  entitled  to  receive  under  the  Privacy  Act, 
access  to  all  records  required  to  be  disclosed  under  the 
Freedom  of  Information  Act. 
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This  case  raises  important  issues  concerning  the  scope  of  in- 
formation available  to  individuals  who  are  the  subjects  of 
Government  files — issues  that  implicate  the  ABA's  long- 
standing involvement  in  the  balanced  and  appropriate 
disclosure  of  Government  records. 

Statement 
A.    Statutory  Framework 

This  case  involves  the  interrelationship  of  two  federal 
statutes:  FOIA,  5  U.S.C.  §  552,  and  the  Privacy  Act,  5  U.S.C. 
§  552a. 

1.  FOIA  is  a  disclosure  statute  mandating  release  of  all 
Government  records,  excepting  only  records  or  portions  of 
records  covered  by  specific  exemptions.  An  agency  which 
possesses  nonexempt  records  "shall,"  upon  request,  "make  the 
records  promptly  available  to  any  person."  5  U.S.C. 
§  552(a)(3).  Under  FOIA  "[a]ny  reasonably  segregable  portion 
of  a  record  shall  be  provided  to  any  person  requesting  such 
record  after  deletion  of  the  portions  which  are  exempt .  .  . . " 
Id.  §  552(b). 

FOIA  contains  nine  exemptions.  One  of  them.  Exemption  7, 
includes  detailed  criteria  designed  by  Congress  to  govern  the 
extent  to  which  records  compiled  for  law  enforcement  pur- 
poses may  be  withheld  from  public  scrutiny.  5  U.S.C. 
§  552(b)(7).  Exemption  7  permits  agencies  to  withhold 

investigatory  records  compiled  for  law  enforcement  pur- 
poses, but  only  to  the  extent  that  the  production  of  such 
records  would  (A)  interfere  with  enforcement  pro- 
ceedings, (B)  deprive  a  person  of  a  right  to  a  fair  trial  or 
an  impartial  adjudication,  (C)  constitute  an  unwarranted 
invasion  of  personal  privacy,  (D)  disclose  the  identity  of  a 
confidential  source  and,  in  the  case  of  a  record  compiled 
by  a  criminal  law  enforcement  authority  in  the  course  of 
a  criminal  investigation,  or  by  an  agency  conducting  a 
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lawful  national  security  intelligence  investigation,  con- 
fidential information  furnished  only  by  the  confidential 
source,  (E)  disclose  investigative  techniques  and  pro- 
cedures, or  (F)  endanger  the  life  or  physical  safety  of  law 
enforcement  personnel .... 

Another  FOIA  exemption,  Exemption  3,  exempts  from 
disclosure  under  FOIA  matters  that  are 

specifically  exempted  from  disclosure  by  statute .  .  . ,  pro- 
vided that  such  statute  (A)  requires  that  the  matters  be 
withheld /rom  the  public  in  such  a  manner  as  to  leave  no 
discretion  on  the  issue,  or  (B)  establishes  particular 
criteria  for  withholding  or  refers  to  particular  types  of 
matters  to  be  withheld .... 
5  U.S.C.  §  552(b)(3)  (emphasis  added). 

2,  The  Privacy  Act  is  not  a  disclosure  statute.  It  is  designed 
principally  to  control  the  Government's  collection,  use,  and 
dissemination  of  personal  information.  It  limits  the  kinds  of 
personal  information  that  an  agency  may  collect,  5  U.S.C. 
§  552a(e)(l)  and  (7);  prescribes  preferred  sources  and  required 
procedures  for  the  collection  of  personal  information, 
§  552a(e)(2)  and  (3);  limits  inter-agency  sharing  of  personal 
information,  §  552a(b)(7);  and  imposes  an  obligation  on  agen- 
cies to  make  reasonable  efforts  to  assure  that  their  personal 
records  are  accurate,  complete,  timely,  and  relevant  to  agency 
purposes,  §  552a (e)(7). 

Enforcement  of  the  Government's  obligations  under  the 
Privacy  Act  is  placed  first  and  foremost  in  the  hands  of  those 
who  are  apt  to  be  most  diligent  in  enforcement:  the  indi- 
viduals who  are  the  subjects  of  Government  records.  Thus, 
under  the  Act,  individual  subjects  of  Government  records  are 
entitled  to  know  of  the  existence  and  description  of  all  Govern- 
ment record  systems,  §  552a (e)(4);  they  have  a  right  of  access 
to  agency  records  pertaining  to  themselves,  §  552a(d)(l);  they 
have  a  right  to  request  that  their  records  be  corrected  or  other- 
wise amended,   §  552a (d)(2);  they  are  entitled  to  advance 
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notice  and  an  accounting  of  certain  agency  disclosures  of  their 
records,  §  552a(c)(l)-(3)  and  (e)(8);  and  they  have  a  right  to 
judicial  review  of  agency  refusals  of  their  requests  for  access  to 
or  amendments  of  their  records,  §  552a(g)(l). 

Provisions  of  the  Privacy  Act  permit  agencies  to  exempt  cer- 
tain systems  of  records  by  regulation  from  some  but  not  all  of 
the  requirements  of  that  Act.  Section  (j)  of  the  Act,  "General 
Exemptions,"  provides  that 

[t]he  head  of  any  agency  may  promulgate  rules ...  to  ex- 
empt any  system  of  records  within  the  agency  from  any 
part  of  this  section  except  subsections  (b),  (c)(1)  and  (2), 
(e)(4)(A)  through  (F),  (e)(6),  (7),  (9),  (10),  and  (11),  and 
(i)  if  the  system  of  records  is —  (1)  maintained  by  the  Cen- 
tral Intelligence  Agency;  or  (2)  maintained  by  any  agency 
or  component  thereof  which  performs  as  its  principal 
function  any  activity  pertaining  to  the  enforcement  of 
criminal  laws .  .  . ,  and  which  consists  of  [enumerated 
kinds  of  information  or  reports] .... 

5  U.S.C.  §  552a(j).  Section  (k)  of  the  Act,  "Specific  Exemp- 
tions," authorizes  agencies  to  exempt  other  systems  of  records 
from  an  even  more  limited  subset  of  the  requirements  of  the 
Act.  See  5  U.S.C.  §  552a (k).  Both  provisions  expressly  prohibit 
any  agency  from  avoiding  the  requirements  of  Section  (b)  of 
the  Act,^  which  states  in  pertinent  part: 

No  agency  shall  disclose  any  record  which  is  contained  in 
a  system  of  records  by  any  means  of  communication  to 
any  person,  or  to  another  agency,  except  pursuant  to  a 
written  request  by,  or  with  the  prior  written  consent  of, 
the  individual  to  whom  the  record  pertains,  unless 
disclosure  of  the  record  would  be — 

(2)    required  under  section  552  of  this  title  [i.e., 
FOIA] .... 


*  Section  (k),  like  Section  (j),  provides  that  an  agency  head  may  exempt 
systems  of  records  from  any  part  of  the  Privacy  Act  "except  subsection[  ] 
(b)...."5  U.S.C.  §  552a(k)  (emphasis  added). 
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B.    Prior  Proceedings 

In  April  1978,  the  respondent  requested  under  authority  of 
FOIA  that  the  Criminal  Division  of  the  Department  of  Justice 
and  the  Federal  Bureau  of  Investigation  provide  him  copies  of 
all  of  their  records  indexed  under  his  name  or  containing  his 
name.  For  more  than  two  years,  neither  agency  responded 
substantively  to  the  respondent's  request;  both  periodically  in- 
formed him  that  his  request  had  not  been  processed,  and  that 
no  assurance  could  be  given  that  it  would  soon  be  processed. 

In  December  1981,  the  respondent  filed  this  action  in  the 
United  States  District  Court  for  the  District  of  New  Jersey  to 
compel  release  of  the  records  he  had  requested.  The  Govern- 
ment moved  for  summary  judgment  on  the  ground  that  the  re- 
quested records  are  exempt  from  disclosure  under  FOIA 
because  they  are  contained  in  systems  of  records  exempted 
from  disclosure  under  the  Privacy  Act  by  virtue  of  regulations 
adopted  under  the  authority  of  Section  (j)(2)  of  the  Privacy 
Act.  The  District  Court  granted  the  Government's  motion. 
The  Court  of  Appeals  for  the  Third  Circuit  reversed  and 
remanded  the  case  to  the  District  Court  for  a  determination  of 
the  extent  to  which  the  requested  records  are  exempt  from 
disclosure  under  the  specific  provisions  of  FOIA  itself.' 

Summary  of  Argument 

This  case  concerns  the  criteria  a  criminal  justice  agency 
must  apply  when  assessing  whether  or  not  to  disclose  criminal 
justice  records  to  the  subject  of  those  records.  Specifically,  the 
issue  is  whether  Section  (j)(2)  of  the  Privacy  Act  is  an  exempt- 
ing statute  comprehended  by  Section  (b)(3)  of  FOIA.  If  Sec- 
tion (j)(2)  of  the  Privacy  Act  is  a  withholding  statute  within 
the  compass  of  FOIA  Exemption  3,  then  criminal  justice  agen- 
cies need  not  assess  whether  the  disclosure  of  specific  records 

'  The  instant  case  has  been  consolidated  in  this  Court  with  Shapiro  and 
Wentz  V.  D.E.A.,  No.  83-5878,  on  writ  of  certiorari  to  the  Court  of  Appeals 
for  the  Seventh  Circuit,  which  presents  the  same  question  for  review. 
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would  cause  one  or  more  of  the  harms  identified  by  Congrass 
in  FOIA  Exemption  7  as  grounds  for  nondisclosure.  On  the 
other  hand,  if  Section  (j)(2)  is  not  within  the  compass  of  FOIA 
Exemption  3,  then  criminal  justice  agencies  may  withhold 
only  those  records  or  portions  of  records  the  disclosure  of 
which  would  cause  one  or  more  of  the  enumerated  harms 
identified  by  Congress  as  grounds  for  nondisclosure. 

Thus  this  case  will  not  necessarily  determine  the  extent  to 
which  the  respondent  will  receive  the  records  he  has  re- 
quested; it  concerns  only  the  procedure  that  the  Criminal 
Division  of  the  Department  of  Justice  and  the  Federal  Bureau 
of  Investigation  must  follow  in  processing  his  request. 

The  language  and  the  legislative  history  of  the  Privacy  Act 
as  a  whole,  and  of  Section  (j)(2)  in  particular,  lead  to  the  con- 
clusion that  Section  (j)(2)  is  not  a  withholding  statute  within 
the  compass  of  FOIA  Exemption  3.  The  language  of  the  perti- 
nent statutory  provisions — Section  (j)(2)  of  the  Privacy  Act 
and  section  (b)(3)  of  FOIA — would,  if  read  literally,  exclude 
(j)(2)  from  the  reach  of  (b)(3):  (b)(3)  reaches  only  statutes  that 
exempt  matters  from  disclosure  to  the  public,  whereas  (j)(2) 
does  not  by  its  terms  permit  an  agency  to  withhold  any  matter 
from  the  public  generally.  Further,  (j)(2)  does  not  by  its  terms 
permit  an  agency  to  withhold  any  record  even  from  the  subject 
of  the  record  in  response  to  a  request  grounded  on  any  right 
other  than  the  access  provisions  of  the  Privacy  Act  itself.  Thus 
the  language  chosen  by  Congress  to  express  its  will  does  not 
manifest  a  congressional  intent  to  bar  disclosure  under  FOIA 
of  records  that  may  be  exempted  from  disclosure  under  the 
Privacy  Act. 

Statutory  language  need  not  control  statutory  construction 
if  there  is  strong  evidence  of  a  contrary  congressional  intent. 
Here  there  is  no  indication  that  Congress  intended  Section 
(j)(2)  to  sweep  more  broadly  than  its  language  dictates.  In- 
stead, there  is  ample  evidence  in  the  legislative  history  of  the 
Privacy  Act  that  Congress  intended  (j)(2)  to  curtail  only  cer- 
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tain  of  the  new  access,  accounting,  notice,  correction  and 
other  rights  conferred  by  the  Privacy  Act  itself.  Congressional 
committee  reports  and  debates  concerning  proposed  privacy 
bills  demonstrate  quite  clearly  that  Congress  enacted  (j)(2)  to 
guard  against  certain  potentially  troublesome  effects  of 
general  privacy  legislation  on  criminal  law  enforcement 
efforts.  Those  sources  of  congressional  intent  reveal  that  Sec- 
tion (j)(2)  was  intended  to  avoid  these  potential  problems  by 
permitting  criminal  justice  agencies  to  exempt  their  record 
systems  from  certain  requirements  of  the  Privacy  Act,  thereby 
preserving  the  status  quo  with  respect  to  those  matters  unless 
and  until  Congress  determined  to  act  on  proposed  legislation 
dealing  specifically  with  privacy  in  the  context  of  criminal 
justice  records. 

The  Executive  branch  itself  read  the  language  and  legisla- 
tive history  of  Section  (j)(2)  in  just  this  way  for  more  than  six 
years  immediately  following  enactment  of  the  statute,  revers- 
ing its  position  only  recently  during  the  course  of  litigation. 
The  Government  was  right  at  first  and  wrong  to  change.  The 
language"  of  Section  (j)(2)  was  carefully  chosen  to  avoid  cur- 
tailing access  rights  under  FOIA;  it  embodies  the  limits  on  its 
reach  that  were  intended  by  Congress. 

Argument 

I.    By  Its  Terms,  Section  (j)(2)  of  the  Privacy  Act  Does  Not 
Come  Within  the  Compass  of  FOIA  Exemption  3. 

By  its  terms.  Section  (j)(2)  is  not  a  withholding  statute 
within  the  meaning  of  FOIA  Exemption  3.  Section  (j)(2) 
specifically  provides  that  agency  heads  may  promulgate  rules 
exempting  systems  of  criminal  records  from  the  operation  of 
certain  provisions  of  "this  section,"  i.e.,  the  Privacy  Act.  Had 
Congress  intended  to  include  FOIA  within  the  reach  of  (j)(2), 
it  would  have  referred  to  "this  title, "  as  it  did  elsewhere  within 
the  Privacy  Act.  See  Greentree  v.  17. S.  Customs  Service,  674 
F.2d  74,  79  (D.C.  Cir.  1982);  Porter  y.  Dept.  of  Justice,  717 
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F.2d  787,  797  (3d  Cir.  1983).  When  Congress  intended  to  refer 
to  FOIA  in  the  Privacy  Act,  Congress  did  so  expressly.  See 
5U.S.C.  §§552a(b)(2)  and  (q). 

The  Government  asserts  that  Section  (j)(2)  is  a  withholding 
statute  despite  its  express  limitation  to  provisions  of  the 
Privacy  Act  itself  because  FOIA  Exemption  3  comprehends 
statutes  that  do  not  include  a  specific  reference  to  FOIA. 
Government's  Brief  at  21.  That  argument  is  a  non  sequitur: 
The  reason  (j)(2)  is  not  a  withholding  statute  is  not  that  it  fails 
to  mention  FOIA,  but  that  Congress  selected  language  which 
excludes  FOIA  from  its  reach. 

A  statute  comes  within  the  compass  of  FOIA  Exemption  3 
only  if  it  either  "(A)  requires  that  matters  be  withheld  from  the 
public  in  such  a  manner  as  to  leave  no  discretion  on  the  issue," 
5  U.S.C.  §  552(b)(3)(A),  or  "(B)  establishes  particular  criteria 
for  withholding  or  refers  to  particular  types  of  matters  to  be 
withheld,"  5  U.S.C.  §  552(b)(3)(B).  In  either  case,  the  statute 
must  be  "the  product  of  congressional  appreciation  of  the 
dangers  inherent  in  airing  particular  data."  American  Jewish 
Congress  v.  Kreps,  574  F.2d  624,  628  (D.C.  Cir.  1978). 

A  statute  might  be  the  product  of  such  a  congressional  con- 
cern for  secrecy  whether  or  not  it  refers  expressly  to  FOIA. 
The  determining  factor  is  not  the  presence  or  absence  of  a 
reference  to  FOIA;  rather,  the  determining  factor  is  whether 
the  statute  manifests  either  in  its  language  or  in  its  legislative 
history  a  determination  by  Congress  that  certain  matters  be 
kept  from  public  scrutiny.  Thus,  for  example,  Section  122  of 
the  Patent  Act"  has  been  held  to  be  within  the  scope  of  FOIA 
Exemption  3  because  it  "affirmatively  requires  non- 
disclosure. .  .of  rather  particular  sorts  of  material."  Iron  ir 
Sears  v.  Dann,  606  F.2d  1215,  1221  (D.C.  Cir.  1979),  cert, 
denied,  444  U.S.  1075  (1980).  See  also  Lee  Pharmaceuticals  v. 
Kreps,   571  F.2d  610   (9th  Cir.    1978).   Similarly,   Sections 

*  "Applications  for  patents  shall  be  kept  in  confidence. ..."  35  U.S.C. 
§  122  (emphasis  added). 
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403(d)  (3)5  and  403g®  of  Title  50  have  been  held  to  be  within 
the  scope  of  FOIA  Exemption  3  because  both  statutes  were 
plainly  intended  to  bar  public  disclosure  generally,  and 
because  the  House  Report  on  the  1976  amendments  to  FOIA 
Exemption  3  expressly  refers  to  Section  403(d)(3)  as  a 
withholding  statute.  See  National  Commission  on  Law  En- 
forcement ^  Social  Justice  v .  C.I. A.,  576F.2d  1373,  1376  (9th 
Cir.  1978)  (citing  H.R.  Rep.  No.  94-880,  Part  II,  94th  Cong., 
2d  Sess.,  14-15,  n.2,  U.S.  Code  Cong.  &  Admin.  News,  p. 
225).  See  also  Founding  Church  of  Scientology  v.  Nat.  Sec. 
Agcy.,  610  F.2d  824,  827  (D.C.  Cir.  1979)  (50  U.S.C.  §  402, 
which  provides  that  "nothing  in  this  Act  or  any  other 
law .  .  .  shall  be  construed  to  require  the  disclosure  [of  specified 
information],"  is  a  (b)(3)  withholding  statute);  King  v.  I.R.S., 
688  F.2d  488  (7th  Cir.  1982)  and  Chamberlain  v.  Kurtz,  589 
F.2d  827  (5th  Cir.  1979)  (26  U.S.C.  §  6103,  which  provides 
that  as  a  "general  rule"  tax  returns  and  tax  return  information 
"shall  he  confidential"  and  that  no  official  with  access  to  tax 
files  "shall  disclose  any  return  or  return  information  obtained 
by  him,"  is  a  (b)(3)  statute);  Medina-Hincapie  v.  Dept.  of 
State,  700  F.2d  737  (D.C.  Cir.  1983)  and  DeLaurentiis  v. 
Haig,  686  F.2d  192  (3d  Cir.  1982)  (§  222(f)  of  the  Immigration 
and  Nationality  Act,  8  U.S.C.  §  1202(f),  which  provides  that 
U.S.  Government  records  pertaining  to  the  issuance  or  refusal 
of  visas  or  permits  to  enter  the  U.S.  "shall  he  considered  con- 
fidential," is  a  (b)(3)  statute). 

As  these  cases  show,  FOIA  Exemption  3  encompasses  only 
those  statutes  that  manifest  a  congressional  concern  for  con- 
fidentiality— statutes  intended  by  Congress  to  keep  matters 

5  "The  Director  of  Central  Intelligence  shall  be  responsible  for  protecting 
intelligence  sources  from  unauthorized  disclosure..."  50  U.S.C. 
§  403(d)(3)  (emphasis  added). 

*  "In  order  further  to  implement  the  proviso  of  Section  403(d)(3)  of  this 
title  [that]  the  Director  of  Central  Intelligence  shall  be  responsible  for 
protecting  intelligence  sources  and  methods  from  unauthorized  disclosure, 
the  Agency  shall  be  exempted  from  the  provisions  of  any  other  law  "  requiring 
disclosure  of  such  information.  50  U.S.C.  §  403g  (emphasis  added). 
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from  the  public.  Section  (j)(2)  of  the  Privacy  Act  is  not  the 
affirmative,  general  limitation  on  public  disclosure  required  of 
a  (b)(3)  statute.  First,  it  limits  only  disclosure  under  the 
Privacy  Act.  Second,  it  limits  only  disclosure  to  specified  in- 
dividuals, not  to  the  public  at  large.  Indeed,  it  expressly  denies 
an  agency  authority  to  avoid  the  requirements  of  Section  (b)  of 
the  Privacy  Act,  and  subsection  (b)(2)  of  the  Act  expressly 
preserves  access  rights  under  FOIA. 

Section  (j)(2)  has  neither  the  purpose  nor  the  effect  of  keep- 
ing any  matter  secret.  It  serves  an  entirely  different  goal, 
which  is  apparent  in  its  legislative  history. 

II.  The  Legislative  History  of  Section  (j)(2) 
Demonstrates  That  Congress  Intended  That  Provi- 
sion To  Limit  Only  the  Incremental  Rights  Created 
BY  THE  Privacy  Act  Itself. 

A.  Congress  Intended  the  Privacy  Act  To  Supple- 
ment, Not  Supplant,  the  Government's  Duty 
Under  FOIA  To  Disclose  Agency  Records  to  the 
Subjects  of  Those  Records. 

Though  the  House  and  Senate  originally  passed  different 
versions  of  privacy  legislation,"^  both  houses  of  Congress  agreed 
that  privacy  legislation  should  not  in  any  way  displace  or 
abridge  an  individual's  access  rights  under  FOIA  or  other 

^  The  Senate  bill,  S.  3418,  was  introduced  by  Senator  Ervin,  amended  and 
then  favorably  reported  by  the  Senate  Committee  on  Government  Opera- 
tions, amended  on  the  floor  of  the  Senate,  and  then  passed.  See  S.  3418,  93d 
Cong.,  2d  Sess.  (May  1,  1974),  Legislative  History  of  the  Privacy  Act  of 
1974,  9-20  (1976)  (referenced  hereinafter  as  "Privacy  Act  Source  Book"); 
S.  3418,  93d  Cong.,  2d  Sess.  (September  26,  1874),  Privacy  Act  Source  Book 
at  97-150;  S.  Rep.  No.  1183,  93d  Cong.,  2d  Sess.  (1974),  Privacy  Act  Source 
Book  at  151-238;  120  Cong.  Rec.  S  36892-36920  (daily  ed.  Nov.  21,  1974), 
Privacy  Act  Source  Book  at  763-838.  The  House  bill,  H.R.  16373,  was  intro- 
duced by  Congressman  Moorhead,  amended  and  then  favorably  reported  by 
the  House  Committee  on  Government  Operations,  amended  on  the  floor  of 
the  House,  and  then  passed,  see  H.R.  16373,  93d  Cong.,  2d  Sess.  (August  21, 
1974),  Privacy  Act  Source  Book  at  239-257;  H.R.  16373,  93d  Cong.,  2d  Sess. 
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legislation.  The  report  of  the  Senate  Committee  on  Govern- 
ment Operations  was  unequivocal  on  the  point: 

Subsection  201(d)  [i.e.,  the  Senate  version  of  the  pro- 
posed privacy  bill  which  was  later  enacted  as  §  552a(d)  of 
the  Privacy  Act]  states  the  basic  right  of  the  individual  to 
inspect  and  correct  the  personal  information  which  the 
Government  has  on  record  about  that  person.  Its  provi- 
sions are  minimum  standards  and  are  not  intended  to 
preempt  or  preclude  laws  and  regulations  providing  even 
stronger  protections  for  such  rights. 

S.  Rep.  No.  1183,  supra,  at  59,  Privacy  Act  Source  Book  at  212 
(emphasis  added).  Indeed,  §  205(b)  of  the  Senate  bill  (the 
substance  of  which  was  included  in  the  Privacy  Act  as 
§  552a(b)  (2) ) ,  contained  the  provision  that  "nothing  in  this  Act 
shall  be  construed  to  permit  the  withholding  of  any  personal 
information  which  is  otherwise  required  to  be  disclosed  by  law 
or  any  regulation  thereunder."  Privacy  Act  Source  Book  at 
365.  The  joint  staff  analysis  of  the  compromise  bill  noted  that 
Section  205(b)  "was  intended  as  specific  recognition  of  the 
need  to  permit  disclosure  under  the  Freedom  of  Information 
Act."  Joint  Staff  of  House  and  Senate  Committees  on 
Government  Operations,  93d  Cong.,  2d  Sess.,  Analysis  of 
House  and  Senate  Compromise  Amendments  to  the  Federal 
Privacy  Act  (1974)  (referenced  hereinafter  as  "Joint  Staff 
Analysis"),  Privacy  Act  Source  Book  at  861. 


(Oct.  2,  1974),  Privacy  Act  Souce  Book  at  258-293;  H.R.  Rep.  No.  1416,  93d 
Cong.,  2d  Sess.  (1974),  Privacy  Act  Source  Book  at  294-333;  120  Cong.  Rec. 
H  36643-36980  (daily  ed.  Nov.  20,  1974),  Privacy  Act  Source  Book  at 
880-984.  During  the  1974  Thanksgiving  recess,  the  staffs  of  the  House  and 
Senate  Committees  on  Government  Operations  negotiated  a  compromise  bill 
that  subsequently  passed  both  houses  and  was  signed  by  President  Ford.  See 
120  Cong.  Rec.  S  40405-40413  (daily  ed.  Dec.  17,  1974),  Privacy  Act  Source 
Book  at  839-877;  120  Cong.  Rec.  H  40881-40886  (daily  ed.  Dec.  18,  1974), 
Privacy  Act  Source  Book  at  985-1001. 
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The  view  of  the  House  was  no  different.  The  Report  of  the 
House  Committee  on  Government  Operations  noted  only  one 
respect  in  which  the  original  House  Bill  was  intended  by  the 
Committee  to  curtail  access  rights  under  FOIA,  and  that  was 
with  regard  to 

[FOIA  Exemption  6],  which  states  that  the  provisions 
regarding  disclosure  of  information  to  the  public  shall  not 
apply  to  material  "the  disclosure  of  which  would  con- 
stitute a  clearly  unwarranted  invasion  of  personal 
privacy." 

H.  Rep.  No.  1416,  supra,  at  13,  Privacy  Act  Source  Book  at 
306  (emphasis  added).  Neither  the  House  Committee  Report 
nor  any  of  the  congressmen  who  debated  the  bill  on  the  floor 
even  remotely  suggested  that  the  bill  would  curtail  an  in- 
dividual's access  under  FOIA  to  his  own  records.  On  the  con- 
trary, Congressman  Moorhead  expressed  the  consensus  of  the 
House  when  he  said  during  debates  over  the  scope  of  Privacy 
Act  exemptions  from  disclosure  that  "[t]he  committee  does  not 
feel  it  should  repeal  other  statutes  by  implication."  120  Cong. 
Rec.  H  36961  (daily  ed.  Nov.  20,  1974),  Privacy  Act  Source 
Book  at  942. 

The  express  congressional  intent  of  the  final  version  of  the 
Act  was  to  preserve  all  rights  of  access  under  FOIA.  The  joint 
staff  analysis  of  the  compromise  bill  states: 

The  compromise  amendment  [(b)(2)]  would  add  an 
additional  condition  of  disclosure  to  the  House  Bill  which 
prohibits  disclosure  without  written  request  of  an  in- 
dividual unless  disclosure  of  the  record  would  be  pur- 
suant to  Section  552  of  the  Freedom  of  Information  Act. 
The  compromise  is  designed  to  preserve  the  status  quo  as 
interpreted  by  the  courts  regarding  the  disclosure  of  per- 
sonal information  under  that  section. 

Joint  Staff  Analysis,  Privacy  Act  Source  Book  at  861  (emphasis 

added) . 
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Agencies  and  individuals  prominently  involved  in  the 
passage  and  implementation  of  the  Privacy  Act  and  FOIA  con- 
sistently expressed  the  view  that  the  Privacy  Act  preserved  all 
existing  rights  of  access  under  FOIA.  President  Ford  stated 
when  signing  the  act  that  "the  provisions  for  disclosure  of  per- 
sonal information  by  agencies  make  no  substantive  change  in 
the  current  law."  Statement  by  the  PREsmENT  Upon  Signing 
THE  Privacy  Act  of  1974,  1  Pub.  Papers  (Ford)  1  (Jan.  1, 
1975),  Privacy  Act  Source  Book  at  1001.  The  Office  of 
Management  and  Budget,  charged  with  developing  guidelines 
and  regulations  to  implement  the  Act,^  in  1975  sought  to 
assure  that  "individuals  do  not,  as  a  consequence  of  the 
Privacy  Act,  have  less  access  to  information  pertaining  to 
themselves  than  that  they  had  prior  to  its  enactment."  40  Fed. 
Reg.  56742-43  (December  4,  1975). »  The  Department  of 
Justice  itself  argued  in  support  of  the  OMB  interpretation 
before  the  District  Court  in  Greentree  v.  U.S.  Customs  Ser- 
vice, 515  F.Supp.  1145  (D.D.C.  1981),  revd  674  F.2d  74 
(D.C.  Cir.  1982).  See  674  F.2d  at  75.  The  Privacy  Protection 
Study  Commission,  established  by  section  5  of  the  Privacy  Act 
to  study  the  functioning  of  the  Act,  adopted  the  same  view,  as 
did  several  committees  of  Congress  and  individual  Senators 
and  Representatives.  See  Greentree  v.  U.S.  Customs  service, 
supra,  674  F.2d  at  85-85,  n.  28.  Legal  scholars  concur.  See  674 
F.2d  at  87,  n.  29. 

B.  The  Legislative  History  of  Section  (i)(2)  Demonstrates 
That  Congress  Intended  That  Provision  to  Preserve  the 
Status  Quo  Under  FOIA. 

The  Privacy  Act  imposed  new  duties  of  enhanced  disclosure, 
accuracy,  fairness,  relevance,  timeliness,  notice,  accounting 
and  correction  on  government  agencies.  These  new  duties  had 

«  Privacy  Act,  Pub.  L.  No.  93-597,  §  6,  88  Stat.  1896,  1909,  Privacy  Act 
Source  Book  at  514. 

*  Now  amended  to  reflect  the  current  position  of  the  Executive  Branch. 
See  49  Fed.  Reg.  12338-12341  (1984). 
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the  potential  to  cause  serious,  new  problems  for  criminal  law 
enforcement  agencies,  which  could  not  be  solved  within  the 
confines  of  general  privacy  legislation.  Section  (j)(2)  of  the 
Privacy  Act  was  intented  to  avoid  these  potential  problems  by 
permitting  criminal  justice  agencies  to  exempt  their  record 
systems  from  the  potentially  troublesome  requirements  of  the 
Privacy  Act,  thereby  preserving  the  status  quo  unless  and  until 
Congress  decided  to  act  on  proposed  legislation  dealing 
specifically  with  privacy  in  the  context  of  criminal  justice 
records.  The  report  of  the  House  Committee  on  Government 
Operations  is  clear  on  the  point: 

Criminal  justice  records  are  so  different  in  use  from  other 
kinds  of  records  that  their  disclosure  should  be  governed 
by  separate  legislation .... 

H.R.  Rep.  No.  1416,  supra,  at  18,  Privacy  Act  Source  Book  at 
311.  The  Report  of  the  Senate  Committee  on  Government 
Operations  is  equally  clear: 

[T]he  Committee  decided  that,  to  the  extent  feasible, 
S.  3418  should  apply  to  law  enforcement  files  but  that 
such  application  should  not  be  inconsistent  with  the  two 
major  criminal  justice  privacy  bills,  introduced  early  this 
year,  S.  2963  by  Senator  Ervin  and  S.  2964  by  Senator 
Hruska  on  behalf  of  the  Administration. 

•      •      • 

Obviously,  these  general  provisions  [in  S.  3418]  on  law 
enforcement  records  are  not  entirely  adequate.  The  two 
criminal  justice  privacy  bills  address  this  subject  in  con- 
siderable detail  and  are  the  result  of  at  least  two  years  of 
careful  study  and  revision  by  the  Subcommittee  on  Con- 
stitutional Rights  and  the  Justice  Department.  However, 
the  Committee  feels  that  general  privacy  legislation  must 
assure  subjects  of  law  enforcement  files  these  minimal 
rights  until  such  time  as  the  more  comprehensive  criminal 
^justice  legislation  is  passed. 
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S.  Rep.  No.  1183,  supra,  at  22-23.  Privacy  Act  Source  Book  at 
175-76  (emphasis  added). '° 

Remarks  during  congressional  debate  on  the  law  enforce- 
ment exemption  from  the  privacy  bills  echo  the  committee 
reports  and  confirm  that  Congress  intended  that  exemption  to 
preserve  existing  access  rights — governed  principally  by  the 
recently  amended  FOIA  Exemption  7 — until  comprehensive 
criminal  justice  legislation  was  passed  or  abandoned.  See,  e.g., 
120  Cong.  Rec.  S.  36906-36907,  Privacy  Act  Source  Book  at 
809-13  (colloquy  between  Senators  Hruska  and  Percy);  120 
Cong.  Rec.  H.  36646,  Privacy  Act  Source  Book  at  888 
(remarks  of  Congressman  Erlenborn:  "We  generally  exempt 
from  the  provisions  of  this  bill  the  law  enforcement  pro- 
ceedings, systems  for  the  criminal  justice  system,  and  other 
committees  of  Congress  will  be  turning  and  have  already 
turned  their  attention  to  this  criminal  justice  field")  (emphasis 
added);  120  Cong.  Rec.  H.  36646,  Privacy  Act  Source  Book  at 
890  (remarks  of  Congressman  Dennis);  120  Cong.  Rec.  H. 
36651,  Privacy  Act  Source  Book  at  903  (remarks  of  Con- 
gressman Koch);  and  120  Cong.  Rec.  H.  36969,  Privacy  Act 
Source  Book  at  964  (further  remarks  of  Congressman  Koch) . 

By  limiting  the  reach  of  (j)(2)  to  the  incremental  rights 
created  by  the  Privacy  Act,  Congress  reaffirmed  the  decision  it 
had  made  just  a  few  weeks  earlier — when  it  overrode  Presi- 
dent Ford's  veto  of  amendments  limiting  the  scope  of  FOIA 
Exemption  7 — to  require  the  FBI  and  other  law  enforcement 
agencies  to  make  particularized  assessments,  subject  to  judicial 
review,  of  the  extent  to  which  disclosure  of  specific  law  en- 
forcement records  would  cause  a  harm  identified  by  Congress 
as  a  ground  for  withholding. 


'°  Neither  of  the  criminal  justice  privacy  bills  referenced  in  the  Senate 
report  was  subsequently  enacted.  FOIA  Exemption  7,  as  amended  in  1974, 
continues  to  govern  public  access  to  law  enforcement  records. 
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Congress  passed  extensive,  limiting  amendments  to  FOIA 
Exemption  7  just  a  few  weeks  before  it  passed  the  Privacy  Act. 
See  Greentree  v.  U.S.  Customs  Service,  supra,  674  F.2d  at 
83-84.  President  Ford  vetoed  those  amendments,  and  Congress 
was  debating  the  Privacy  Act  while  it  was  preparing  to  over- 
ride his  veto.  See  id.;  120  Cong.  Rec.  H.  36645  (daily  ed.  Nov. 
20,  1974),  Privacy  Act  Source  Book  at  887  (statements  of  Con- 
gressman Erlenborn:  "I  think  it  is  rather  fitting  that  this 
[Privacy]  bill  comes  to  the  floor  on  the  same  day  that  we  con- 
sidered a  motion  to  override  and  have  overridden  the  Presi- 
dent's veto  of  the  Freedom  of  Information  Act"). 

FOIA  Exemption  7  governs  the  disclosure  of  investigatory 
records  compiled  for  law  enforcement  purposes,  and  thus 
overlaps  substantially  the  materials  covered  by  Privacy  Act 
exemption  (j)(2).  As  limited  by  the  1974  amendments,  FOIA 
exemption  7  permits  agencies  to  withhold 

investigatory  records  compiled  for  law  enforcement  pur- 
poses, but  only  to  the  extent  that  the  production  of  such 
records  would  (A)  interfere  with  enforcement  pro- 
ceedings, (B)  deprive  a  person  of  a  right  to  a  fair  trial  or 
an  impartial  adjudication,  (C)  constitute  an  unwarranted 
invasion  of  personal  privacy,  (D)  disclose  the  identity  of  a 
confidential  source  and,  in  the  case  of  a  record  compiled 
by  a  criminal  law  enforcement  authority  in  the  course  of 
a  criminal  investigation,  or  by  an  agency  conducting  a 
lawful  national  security  intelligence  investigation,  con- 
fidential information  furnished  only  by  the  confidential 
source,  (E)  disclose  investigative  techniques  and  pro- 
cedures, or  (F)  endanger  the  life  or  physical  safety  of  law 
enforcement  personnel .... 
5U.S.C.  §  552(b)(7). 

During  the  debate  on  whether  to  override  the  President's 
veto,  the  Senate  considered  and  rejected  President  Ford's 
objection  that  the  amendment  would  require  a  separate  time- 
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consuming  review  "for  each  paragraph  of  each  document  re- 
quested." 120  Cong.  Rec.  H.  36243  (daily  ed.  Nov.  18,  1974), 
Legislative  History  of  Freedom  of  Information  Act  and 
Amendments  of  1974  (1975)  at  398  (referenced  hereinafter  as 
"FOIA  Source  Book").  Senator  Hart,  sponsor  of  the  amend- 
ment, pointed  out  that  the  President's  message 

singles  out   investigatory  files  for  exemption  from   the 

amendment's  command  that  'any  reasonably  segregable 

portion  of  a  record  shall  be  provided — after  deletion  of 

the    portions    which     are    exempt.'    The    Presidential 

substitute   [proposed   legislation]   allows   the   agency   to 

classify  a  file  as  a  unit  without  close  analysis,  alleging  that 

the  time  limits  and  staff  resources  are  inadequate  for  such 

intensive    analysis.    This    would    allow    an    agency    to 

withhold  all  the  records  in  a  file  if  any  portion  of  it  runs 

afoul  of  the  safeguards  above. 

120  Cong.  Rec.  S.  36871  (daily  ed.  Nov.  21,  1974),  FOIA 

Source  Book  at  451.  The  intended  effect  of  the  amendment 

was    precisely    to    require    disclosure    of    "any    reasonably 

segregable  portion  of  a  record,"  as  is  further  shown  by  remarks 

of  Senator  Hruska,  who,  speaking  in  support  of  sustaining  the 

President's  veto,  described  the  effect  of  the  FOIA  amendments 

as  follows: 

The  enrolled  bill  requires  the  FBI  and  other  law  enforce- 
ment agencies  to  respond  to  any  person's  request  for  in- 
vestigative information  by  sifting  through  pages  and 
pages  of  files  within  strict  limits.  If  the  agency  believes 
that  information  must  be  withheld  from  the  public,  it 
must  prove  to  a  court  line-by-line  that  disclosure  would 
disclose  the  identity  of  a  source  or  confidential  informa- 
tion furnished  by  him,  would  impair  the  investigation  or 
would  constitute  an  invasion  of  personal  privacy .  .  .  The 
magnitude  of  such  a  task  and  the  standards  of  harm  that 
are  defined  in  the  Amendment  create  serious  doubt  as  to 
whether  such  a  provision  is  workable  aside  from  its  ques- 
tionable wisdom. 

40-194  0-85-63 
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120  Cong.  Rec.  S.  36873  (daily  ed.  Nov.  21,  1974),  FOIA 
Source  Book  at  456-457. 

Following  these  debates,  both  houses  of  Congress  voted  to 
override  President  Ford's  veto,  while  at  the  same  time  prepar- 
ing to  enact  the  Privacy  Act. 

Section  (j)(2)  of  the  Privacy  Act  permits  criminal  justice 
agencies  to  avoid  the  enhanced  disclosure  and  correction  re- 
quirements of  the  Act  (§  552a(d)  );  the  obligation  to  maintain 
only  necessary  personal  information  about  individuals 
(§  552a(e)(l)  );  the  obligation  to  collect  information  about  an 
individual  directly  from  the  individual  himself  (§  552a(e)(2)  ); 
the  obligation  to  inform  sources  of  information  of  the  agencies' 
authority  for  collecting  information,  their  purpose  in  collec- 
ting the  information,  and  the  consequences  of  failure  to  pro- 
vide requested  information  (§  552a(e)(3)  );  the  obligation  to 
retain  only  reasonably  accurate  information  (§  552a(e)(5)  ); 
and  the  obligation  to  notify  the  subjects  of  records  of  certain 
disclosures  of  their  records  (§  552(e)(8)  ).  The  contours  of  Sec- 
tion (j)(2)  of  the  Privacy  Act  were  shaped  by  congressional 
concern  over  the  impact  that  these  other  provisions  of  the 
Privacy  Act  might  have  on  criminal  law  enforcement  efforts. 
Congress  was  not  concerned  that  there  was  too  much  public 
disclosure  of  law  enforcement  records  under  FOIA,  or  that 
compliance  with  the  specificity  requirements  of  FOIA  was  too 
burdensome  on  law  enforcement  agencies;  those  matters  had 
been  addressed  and  resolved  just  a  few  weeks  earlier  in  the 
amendments  to  FOIA  Exemption  7. 

Thus  the  legislative  history  of  the  Privacy  Act  confirms  that 
Congress  intended  Section  (j)(2)  to  curtail  only  certain  of  the 
rights  conferred  by  the  Privacy  Act  itself.  Even  if  the  language 
of  Section  (j)(2)  had  not  so  clearly  limited  the  reach  of  that  sec- 
tion, the  legislative  history  would  suffice  to  show  that  Con- 
gress did  not  intend  Section  (j)(2)  to  curtail  access  rights  con- 
ferred by  FOIA. 
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Conclusion 

For  the  foregoing  reasons,  the  judgment  of  the  Court  of 
Appeals  for  the  Third  Circuit  should  be  affirmed. 

Respectfully  submitted, 

John  C.  Shepherd 
President 

American  Bar  Association 
Martin  F.  Richman 
Thomas  M.  Susman 
William  L.  Patton 
Steven  A.  Kaufman 

750  North  Lake  Shore  Drive 
Chicago,  Illinois  60611 
(312)  988-5000 
Attorneys  for  the  American  Bar 
Association,  amicus  curiae 
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Mr.  Kleczka.  Mr.  Susman,  on  that  point  would  you  suggest  a 
means  test  for  the  private  citizen? 

Mr.  Susman.  Sir,  I  would  not  because  I  think  that  is  one  of  the 
examples  where  our  test  may  become  more  intrusive,  more  time 
consuming,  and  more  procedurally  complex  than  the  problem  war- 
rants. 

It  seems  to  me  that  it  may  be  easiest  simply  to  ask  requesters, 
where  the  request  is  obviously  for  commercial  information  or  infor- 
mation with  potential  commercial  value,  whether  or  not  they  are 
requesting  it  for  personal  or  scholarly  means,  or  for  business  or 
commercial  purposes.  They  are  not  going  to  lie  in  answer  to  that. 
As  we  heard  in  the  earlier  hearings,  80  percent  of  the  users  of  the 
Freedom  of  Information  Act  of  the  Food  and  Drug  Administration 
are  business;  I  am  sure  they  will  readily  say,  "Yes,  the  reason  we 
want  this  is  for  commercial  purposes,"  and  pay  the  difference. 

Mr.  Kleczka.  Would  you  suggest  a  waiver  for  all  those  but  the 
commercial  requests? 

Mr.  Susman.  That  would  be  the  easiest  way  to  administer  it, 
rather  than  singling  out  a  scholarly  nonprofit,  and  press  for  the 
waiver. 

The  second  caveat  is  to  suggest  that  there  be  a  ceiling  on  review 
costs.  There  are  small  businesses  with  little  more  ability  to  pay 
high  fees  than  large  newspapers,  and  the  abuse  potential  is  fairly 
great.  If  a  lawyer  needs  to  review  a  piece  of  paper  to  determine 
whether  a  deliberative  privilege  or  competitively  sensitive  informa- 
tion is  involved  even  at  the  Government  lawyers'  rate — possibly 
something  around  $1  a  minute  or  $60  to  $75  an  hour — all  it  takes 
is  10  or  15  minutes  pondering  each  page  of  a  fairly  large  request  to 
run  up  the  bill.  This  is  a  special  problem  if  you  need  to  ask  your 
colleague,  the  lawyer  at  the  next  desk,  for  his  advice;  the  price  of 
any  request  where  review  charges  are  imposed  can  simply  be  pro- 
hibitive. 

So,  if  Congress  decides,  as  we  believe  it  should,  to  authorize  agen- 
cies to  charge  for  review  time  where  commercial  requests  are  in- 
volved, there  should  be  some  limit  to  that. 

The  third  general  area  that  I  would  address  is  law  enforcement, 
and  this  subject  has  been  dealt  with  in  great  detail  so  far  this 
afternoon.  The  American  Bar  Association  stands  on  record  support- 
ing greater  protection  for  informer  files  and  specific  protection  for 
law  enforcement  manuals.  On  the  manuals  issue,  the  District  of  Co- 
lumbia circuit  has  said  the  Freedom  of  Information  Act  provides 
adequate  protection  today,  but  this  is  an  area  where  Congress 
could  assist  with  some  uniformity  and  clarity,  to  make  sure  that 
the  case  will  be  the  same  should  the  issue  arise  in  the  first  or  the 
ninth  circuit. 

As  to  informer  files,  the  ABA  supports  the  kinds  of  protections 
provided  in  S.  774  and  discussed  by  the  Department  of  Justice  and 
FBI  earlier.  We  believe  that  to  the  extent  the  chairman  can  ob- 
serve that  this  information  has  never  been  ordered  to  be  released 
by  a  court,  we  have  a  situation  very  similar  to  that  with  the  CIA. 
Thus  perhaps  the  worst  that  can  happen  is  that  the  agency  has  to 
review  hundreds  and  thousands  of  pages  of  documents  which  it 
won't  give  out;  that  certainly  cannot  be  in  the  public's  best  inter- 
est, to  take  valuable  time  from  law  enforcement  officers  if  we  know 
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that  the  files  are  of  a  category  that  are  going  to  be  protected  by  the 
courts. 

Perhaps  more  important,  though,  is  the  problem  of  appearances, 
and  here  is  an  area  that  while  earlier  witnesses  preferred  to  avoid 
that  discussion,  it  seems  to  me  that  there  is  an  appearance  prob- 
lem, a  perception  problem.  The  chairman  mentioned  the  FBI  agent 
in  the  field  who  is  interviewing  or  working  with  informers,  and 
asked  what  does  he  tell  them,  how  does  he  deal  with  them.  I  am  a 
lawyer.  I  have  been  working  with  the  Freedom  of  Information  Act 
for  over  a  decade,  and  if  I  were  trying  to  explain  to  an  informer 
the  extent  to  which  the  information  which  he  provided  me  was 
going  to  be  protected,  I  would  have  to  say:  "Well,  you  see,  there  is 
5  United  States  Code  section  552{b)(7Xd),  of  course  as  affected  by 
the  segregability  requirement,  that  will  provide  protection  if  you 
are  found  to  be  a  confidential  informer,  which  may  include  the  ex- 
pectation of  confidentiality  on  your  part  or  perhaps  the  assurance 
on  my  part,  but  we  are  not  really  sure.  What  circuit  is  this, 
anyway?"  And  it  seems  to  me  that  that  is  the  kind  of  thing  that 
the  law  enforcement  agents  are  in  the  field  ought  not  be  encum- 
bered with;  that  when  an  FBI  agent  comes  up  to  a  person  and  says, 
"Did  you  see  that  crime?  Do  you  know  anything  about  the  suspect- 
ed dealer?"  or  something  or  other,  the  person  who  is  talking  ought 
to  feel  free  to  talk  without  having  to  worry  about  that  information 
later  going  into  a  record  which  might  be  available  to  the  public. 
Those  are  a  narrow  category  of  strict  informer  files  that  are  re- 
trieved by  the  name  of  the  informer.  In  historical  instances — and  I 
think  that  Mr.  Adler  makes  a  point  when  he  talks  about  the  sur- 
veillance in  the  1960's  and  counterintelligence  programs  and  things 
of  that  sort,  perhaps  even  with  famous  cases  like  the  Rosenbergs — I 
can  understand  that  there  may  be  a  time  cutoff  or  some  limitation 
to  that  blanket  exception.  The  FBI  Director  suggested  a  5-year 
period  for  organized  crime  files.  Perhaps  that  proposes  some  resolu- 
tion. 

The  fourth  and  last  area  is  business  procedures.  I  said  I  would 
not  go  into  that  in  detail,  and  I  won't.  The  subcommittee  has  prob- 
ably heard  too  much  about  the  subject.  The  ABA  is  strongly  on 
record  on  the  subject  of  business  procedures.  As  a  footnote,  we  also 
support  amendment  to  the  fourth  exemption  of  the  Freedom  of  In- 
formation Act,  but  that,  unfortunately,  is  not  presently  within  the 
confines  of  S.  774. 

I  might  note  that  the  ABA's  position  supporting  business  confi- 
dentially procedures  is  based  not  on  anecdotal  evidence  of  a  horror 
story,  or  10  horror  stories,  but  on  a  basic  feeling  among  those  in- 
volved in  administrative  law  that  notice  and  an  opportunity  to  be 
heard  are  fundamental  due  process  rights  in  agency  decision 
making  context. 

In  response  to  the  chairman's  question  again,  to  the  Justice  De- 
partment "Why  can't  the  President  take  care  of  that  problem"  I 
have  had  a  little  time  since  the  last  hearing  to  contemplate  that 
matter. 

As  the  chairman  may  recall,  I  spent  the  better  part  of  my  profes- 
sional life  with  the  counterpart  subcommittee  over  in  the  Senate. 
The  Senate  and  House  Committees  were  involved  in  the  1960's  in 
drafting  and  creating  this  savior  or  monster,  depending  on  which 
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side  of  the  table  you  are,  the  Freedom  of  Information  Act.  Congress 
amended  it  in  1974,  again  in  1976.  It  is  a  creature  of  the  Congress. 
It  is  one  that  the  Congress  has  every  right  to  be  proud  of,  and 
when  defects  or  problems  or  unforeseen  difficulties  arise,  it  seems 
to  me  that  it  is  the  Congress'  responsibility  and  opportunity  to  deal 
with  these  and  to  deal  with  them,  keeping  in  mind,  as  the  Congress 
can  best  do,  the  balance  between  the  conflicting  rights  which  we 
earlier  discussed. 

Mr.  English.  Mr.  Susman,  on  that  point,  I  think  it  is  an  interest- 
ing one.  Do  you  remember,  since  you  were  involved  in  all  that,  do 
you  remember  anything  in  the  history  of  this  law,  anything  writ- 
ten into  this  law,  anything  that  was  said  during  the  time  that  this 
law  was  being  written  by  any  Member  of  Congress,  on  the  floor  or 
in  committee,  in  the  hallways,  that  said,  "Now,  we  want  to  make 
sure  that  none  of  these  departments  and  agencies  over  there  can 
notify  the  suppliers  of  this  information  that  a  request  is  being 
made  so  that  they  can  have  their  say."  Do  you  remember  anything 
vaguely  familiar  to  that? 

Mr.  Susman.  There  certainly  is  no  such  item  in  the  record  any- 
place. 

Mr.  English.  What  I 

Mr.  Susman.  I  think  if  you  go  far  back  enough — you  will  excuse 
me  to  continue  the  thought — if  you  go  far  back  enough  and  look 
through  the  legislative  debates  and  history  in  the  sixties,  you  also 
won't  find  too  much  about  anybody  in  Congress  saying  that  this 
law  is  going  to  mean  that  lots  of  private  business  information  is 
going  to  be  made  public.  The  fourth  exemption  was  the  subject  of 
very  little  discussion,  very  little  legislative  history,  and  a  lot  of  con- 
cern on  the  part  of  the  agencies  of  what  might  happen,  and  I  am 
pleased  to  say  that  most  of  it  did  not.  But  little  Congressional 
thought  was  given  to  the  flip  side  of  that  issue. 

Mr.  English.  Yes;  but  what  we  are  coming  down  to  here  is  I 
don't  believe,  particularly  in  recent  history,  I  don't  remember 
much  in  the  way  of  Presidential  history  where  the  President  has 
been  shy  about  exercising  any  smidgeon  of  authority  that  Congress 
might  leave  him.  He  has  it  there.  He  assumes  he  has  it.  We  got 
into  a  nice  little  conflict  over  in  Southeast  Asia  with  a  nice  little, 
broad  piece  of  paper  that  Congress  passed  about  Gulf  of  Tonkin.  It 
didn't  say  anything  about  going  to  war  in  Southeast  Asia,  did  it? 
But  the  President  wasn't  a  bit  shy  about  using  the  full  authority 
that  he  assumed  that  that  gave  him. 

Mr.  Susman.  Correct. 

Mr.  English.  But  in  this  area,  oh,  my  goodness,  no.  We  wouldn't 
want  to  do  that.  We  have  some  departments  and  agencies  that  take 
it  on  themselves  and  do  it,  and  nobody  says  it  is  wrong.  Nobody 
says  there  is  any  problem,  but  oh,  my  goodness.  We  wouldn't  want 
to  have  a  Presidential  directive.  My  goodness.  We  are  in  favor  of  it, 
but  we  sure  don't  want  to  direct  anybody  to  do  it  under  our  admin- 
istration. 

Now,  that  is  what  troubles  me  a  little  bit,  and  I  guess  what  it 
comes  down  to,  here  we  have  had  two  different  instances.  This  is 
one,  and  the  second  is  the  so-called  Glomar  response  which  evident- 
ly, from  what  we  have  heard  later,  the  FBI  has  already  used  in  one 
instance.  You  don't  need  a  law  to  do  that.  You  don't  need  a  law  to 
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do  either  one  of  these  things.  It  could  be  done  by  Executive  order  if 
so  wished;  if  it  wanted  to,  but  they  want  a  law. 

That  is  what  troubles  me  just  a  little  bit,  you  know.  "Throw  it 
back  on  Congress.  Well,  it  is  Congress'  fault.  They  didn't  outline 
this."  The  Congress  gave  them  the  full  authority  to  do  it.  We  don't 
want  to  mention  that,  but  "we  want  Congress  to  do  it." 

I  don't  want  to  make  too  big  a  deal  out  of  this,  but  it  just  raises 
questions  in  my  mind  about  how  bad  they  really  want  it. 

Mr.  SusMAN.  Mr.  Chairman,  you  won't  find  disagreement  from 
me  with  that  objective,  and  that  is  that  we  ought  to  have  these  pro- 
cedures in  place,  and  if  the  President  has  the  power  to  do  it,  he 
ought  to  do  it. 

Mr.  English.  I  agree. 

Mr.  SusMAN.  The  ABA  supports  these  procedures. 

Mr.  English.  Let  me  ask  you  this. 

Mr.  SusMAN  [continuing].  That  is  a  question  you  addressed  to  the 
Justice  Department,  and  I  think  you  got  an  answer  from  the 
Deputy  Attorney  General;  there  are  some  technical  answers  that 
can  be  given.  I  am  not  here  to  give  those  answers.  We  would  be 
glad  to  see  procedures  in  place  through  whatever  means. 

Mr.  English.  All  right.  The  only  question  I  guess  I  have,  do  you 
know  of  anybody  anywhere  that  doesn't  feel  like  they  have  the  au- 
thority to  do  this? 

Mr.  Susman.  I  think  that  the  lawyer's  answer  to  that  is  a  combi- 
nation of,  first,  questioning  the  executive's  authority  over  inde- 
pendent regulatory  agencies  to  impose  procedures. 

Mr.  English.  All  right.  Let's  take  out  the  independent  regula- 
tory agencies.  What  about  the  rest  of  the  administration? 

Mr.  SusMAN.  You  are  taking  out,  in  terms  of  business  informa- 
tion, some  fairly  important  agencies  like 

Mr.  English.  Well,  I  know  that,  but  I  am  talking  about  in  gener- 
al. What  I  am  trying  to  determine  here  is  desire.  Do  you  really 
want  it  bad?  Or  is  it  just  one  of  these  things,  well,  it  is  nice  to  talk 
about.  We  will  kind  of  slap  it  in  the  bill.  It  makes  the  business 
guys  happy  and  maybe  this  will  get  through  the  other  stuff  we 
really  want.  I  just  wonder  why  it  hasn't  been  done.  I  guess  that  is 
just  a  simple  question,  and  I  haven't  really  gotten  any  good  an- 
swers. I  am  not  going  to  put  you  on  the  spot  any  more  on  it,  but 
that  is  what  troubles  me. 

Mr.  Smith,  would  you  like  to  jump  into  this? 

STATEMENT  OF  LOREN  A.  SMITH,  CHAIRMAN,  ADMINISTRATIVE 
CONFERENCE  OF  THE  UNITED  STATES,  ACCOMPANIED  BY 
RICHARD  K.  BERG,  GENERAL  COUNSEL 

Mr.  Smith.  The  specific  question,  or 

Mr.  English.  Well,  any  part  of  it  you  would  like.  We  are  just 
down  to  that  portion  of  the  testimony.  Feel  very  relaxed  about  it.  If 
you  see  something  you  want  to  throw  in,  well,  feel  free  to  do  so.  We 
will  be  happy  to  receive  your  testimony  now. 

Mr.  Smith.  OK.  Thank  you  very  much,  Mr.  Chairman.  I  am 
happy  to  be  here.  This  is  the  first  opportunity  of  the  Conference  to, 
at  least,  I  as  chairman  of  the  Conference,  to  testify  before  this  com- 
mittee. I  think  that  we  are  a  reactive  agency  in  the  sense  that  our 
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input  into  government  is  only  utilized  if  people  ask  for  our  advice 
from  the  executive  branch  or  the  Congress,  so  we  are  doing  our  job 
here. 

I  also  would  note  that  one  of  the  assets  of  the  Conference  is  sit- 
ting to  my  right.  Tom  Susman  is  a  member  of  the  Administrative 
Conference  of  the  United  States,  a  public  member.  The  Conference 
has  36  public  members  and  44  government  members  and  10  Presi- 
dentially  appointed  council  members.  Tom  is  the  vice  chairman  of 
the  Judicial  Review  Committee,  and  it  is  through  the  resources  of 
people  like  Tom  that  the  Conference  derives  much  of  its  strength. 

Sitting  to  my  left  is  Dick  Berg,  who  is  the  general  counsel  of  the 
Administrative  Conference. 

I  also  note  that  I  had  the  opportunity  to  study  the  English  ad- 
ministrative procedure  system  over  the  last  several  weeks  with  the 
Chief  Justice  and  some  American  jurists,  and  one  of  the  lacks  that 
was  expressed  in  that  system  was  the  existence  of  an  open  informa- 
tion law,  as  they  call  it,  or  as  we  call  it,  the  Freedom  of  Informa- 
tion Act,  and  information  is  much  more  restricted.  I  talked  to  some 
people,  both  in  business  and  formerly  in  Government,  and  there 
was  some  concern  that  it  would  be  a  good  thing  to  adopt  some  sort 
of  open  information  law. 

I  will  be  brief,  with  the  Chairman's  comment  that  my  statement 
will  be  inserted  in  the  record,  and  briefly  discuss  three  issues  that 
relate  to  recommendations  of  the  administrative  conference,  and 
then  be  open  to  any  questions  that  you  would  like  to  raise  with  us. 

Before  saying  that,  I  will  make  one  general  comment.  The  Free- 
dom of  Information  Act  was  designed  to  give  the  citizens  of  this 
country  access  to  what  their  Government  was  doing.  In  that  sense 
it  served  a  profoundly  important  political  function.  On  the  premise 
that  knowledge  is  influence  the  FOIA  was  enacted  to  enable  the 
citizens  to  control  their  Government  in  a  democracy,  to  keep  Gov- 
ernment within  the  bounds  of  the  Constitution,  within  the  bounds 
of  the  law.  It  was  not  designed  to  provide  benefits  for  private  indi- 
viduals, or  to  provide  another  way  of  making  a  living  commercially 
by  one  corporation  obtaining  the  business  secrets  of  another  corpo- 
ration. 

I  think  with  any  statutory  enactment  of  the  size  and  significance 
of  the  Freedom  of  Information  Act,  there  is  an  important  refining 
and  tuning  process  that  goes  on  throughout  the  development  of 
that  act,  and  that  process  is  to  keep  the  act  confined  to  the  pur- 
poses it  was  designed  to  achieve.  I  think  S.  774  makes  some  useful 
changes  in  that  direction,  some  useful  corrections,  and  also  I  identi- 
fy myself  with  the  general  principles  that  my  colleague  and  friend 
and  the  valuable  member  of  the  Administrative  Conference  made 
on  behalf  of  the  American  Bar  Association.  Those  principles  should 
be  kept  in  mind,  and  those  principles,  I  think,  provide  a  guide  to 
making  the  Freedom  of  Information  Act  a  useful  tool  in  the  service 
of  that  political  end,  which  is  to  allow  the  citizens  to  control  their 
Government. 

We  will  speak  to  three  issues,  maybe  not  even  the  most  major  or 
controversial  issues,  in  S.  774.  Those  issues  relate  to  three  recom- 
mendations of  the  Administrative  Conference.  One,  Recommenda- 
tion 81-1,  dealing  with  fees  for  information  under  the  Freedom  of 
Information  Act;  82-1,  which  dealt  with  confidential  business  infor- 
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mation  and  the  treatment  of  confidential  business  information 
under  the  act,  and  83-4,  our  most  recent  action  of  the  conference, 
dealing  with  the  interplay  between  the  Freedom  of  Information 
Act  and  discovery  procedures. 

It  seems  to  us  in  reviewing  S.  774  that  on  most  points  the  bill 
conforms  to  the  views  and  recommendations  of  the  Administrative 
Conference.  With  respect  first  to  the  issue  of  processing  costs,  since 
the  act  was  not  designed  to  provide  a  commercial  benefit  to  individ- 
uals, it  is  not  another  subsidy  program,  it  seems  sensible  that  addi- 
tional fees  can  be  and  should  be  charged  to  requesters  who  are  not 
requesting  information  that  contributes  to  the  broad  public  pur- 
pose of  the  act  but  provides  an  immediate  benefit  to  themselves.  I 
think  that  is  a  principle  that  is  important,  particularly  in  a  time  of 
tight  budgets.  The  Government  is  not  there  to  subsidize  the  com- 
mercial interests  of  everyone  who  finds  that  something  in  the  Gov- 
ernment is  useful  to  them. 

With  respect  to  the  issue  of  confidential  business  information 
and  its  protection,  the  Conference  has  taken  a  substantive  position 
in  favor  of  an  expansion  of  exemption  4  which  is  not  included  in 
the  Senate  act,  and  we  also  considered  the  procedural  questions 
which  you  were  just  discussing  with  Tom  Susman. 

The  Conference  believes  that  S.  774  does  two  useful  things,  at 
least,  in  that  respect.  One  of  them  is  providing  that  mandated  stat- 
utory notice  to  the  submitters  of  confidential  business  information 
I  think  as  a  former  constitutional  law  professor,  whether  the  exec- 
utive has  the  power  to  do  it  by  executive  order,  it  is  important  and 
more  appropriate  under  our  system  for  Congress  to  make  the  rules. 
At  least,  I  was  taught  when  I  was  in  high  school  that  was  the 
system  we  lived  under,  and  I  think  a  number  of  evils  that  have 
come  about  in  the  administrative  system  have  come  about  because 
we  haven't  always  honored  that  constitutional  system. 

Mr.  English.  Could  I  interrupt  you,  Mr.  Smith?  I  would  agree 
with  you  wholeheartedly  that  we  have  had  a  lot  of  evils  that  have 
come  around  because  we  haven't  honored  that.  But  like  I  say,  that 
certainly  is  going  against  the  tide  of  modern  Presidents  to  assume 
that.  And  I  guess  the  point  that  I  am  coming  up  with  and  the  thing 
I  kept  driving  home,  the  question  that  occurred  to  me  is,  why 
hasn't  it  been  done?  You  know,  if  Presidents  are  going  to  do  it  in 
every  other  area,  why  not  in  this  area?  And  that  is  the  only  ques- 
tion that  I  had  in  my  mind.  I  didn't  want  to  make  a  big  deal  out  of 
it.  I  was  just  trying  to  make  a  point.  Of  course,  I  guess  the  Deputy 
Attorney  General  indicated  this  may  not  be  a  high  priority  item  as 
far  as  the  bill  is  concerned,  so  maybe  that  is  the  reason  it  hasn't 
been  done.  It  is  not  a  high  priority.  The  administration  is  not  that 
hot  on  it,  an3rway.  So  that  may  explain  the  problem. 

Mr.  Smith.  Well,  I  think  that  is  a  good  question.  It  is  a  question  I 
would  like  to  see  asked  on  every  statute  that  was  ever  enacted  by 
this  body:  Why  do  we  have  to  do  it  by  the  statute,  and  why  is  there 
a  statute  needed  at  all?  I  think  it  is  an  important  question. 

One  practical  thing,  though,  that  can't  be  done  by  Presidential 
executive  order  would  be  to  change  the  standard  of  review  that 
submitters  have  under  I  guess  it  was — if  I  could  ask  my  general 
counsel — I  think  it  was  the  NOW  case.  I  have  a  note  here  on  it. 
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Mr.  Berg.  On  page  6  of  our  testimony,  we  cite  a  recent  D.C.  Cir- 
cuit Court  of  Appeals — National  Organization  for  Women  v. 
Social  Security  Administration — which  points  out  at  present  the 
standard  of  review  in  a  reverse  FOIA  case  is  "arbitrary  and  capri- 
cious" action  by  the  agency  in  releasing  or  proposing  to  release  the 
information. 

This  bill  would  make  the  test  de  novo,  de  novo  review  whether  at 
the  instance  of  the  requester  or  the  submitter  of  the  information.  It 
would  put  them  on  an  equal  basis.  That  can  only  be  done  statutori- 
ly, and  an  Executive  order  could  not  reach  that. 

Mr.  Smith.  Let  me  just  turn  to  the  final  issue,  and  that  is  the 
question  of  the  use  of  FOIA  as  a  discovery  device.  In  this  particular 
area,  I  think  the  Administrative  Conference  was  functioning  in  the 
way  that  it  was  intended  to,  in  the  highest  tradition  that  it  was 
intended  to.  It  was  not  merely  a  voice  of  one  specific  agency  within 
the  administration.  We  disagreed  with  the  position  both  of  the  De- 
partment of  Justice  and  of  some  of  the  advocates  of  public  interest 
groups  who  feel  that  there  should  be  very  few  limits  on  what  can 
be  obtained  by  FOIA.  We  came  down  with  a  middle  course,  and 
that  middle  course  was  a  belief  that  the  Freedom  of  Information 
Act  does  provide  a  burden  on  Government  attorneys  when  in  litiga- 
tion. It  does,  to  an  extent,  upset  the  balance  that  exists  in  litigation 
and  that  is  designed  to  be  part  of  this  game  we  call  discovery, 
where  the  sides  use  this  tool  on  equal  terms  under  the  supervision 
either  of  a  Federal  judge  or,  in  an  administrative  proceeding,  of  an 
ALJ. 

It  seems  to  us  that  there  is  an  adjustment  required  to  restore 
that  balance,  and  what  the  Conference  suggested  was  that  notice 
be  given  by  the  FOIA  requester,  when  in  litigation  with  the  Gov- 
ernment, of  a  request  made,  and  if  that  notice  was  not  given,  then 
the  individual  obtaining  the  material  through  FOIA  could  not  use 
that  in  litigation.  It  seemed  like  a  relatively  simple  and  clean  way 
of  solving  this  problem,  at  least  protecting  the  Government  to  a 
certain  degree. 

The  problem  we  had  with  the  Justice  Department  position  which 
is  embodied  in  S.  774  is  that  it  seems  to  us  cumbersome  and  not 
very  workable  and  likely  to  produce  evasion  through  what  one  of 
our  members  called  a  cottage  industry,  and  therefore,  though  we 
usually  have  friendly  relations  with  the  Justice  Department,  we 
have  a  slight  disagreement  with  them  on  this  particular  issue. 

With  that  I  am  open  to  any  questions  you  have. 

Mr.  English.  Without  objection,  your  written  statement  will  be 
inserted  in  the  record  at  this  point. 

[Mr.  Smith's  prepared  statement  follows:] 
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TESTIMONY  OF 

LOREN  A.  SMITH,  CHAIRMAN 

ADMINISTRATIVE  CONFERENCE  OF  THE  UNITED  STATES 

Mr.  Chairman  and  Members  of  the  Subcommittee: 

I  am  Loren  A.  Smith,  Chairman  of  the  Administrative  Conference  of  the  United 
States.  I  want  to  thank  you  for  the  invitation  to  testify  today  on  S.  774,  the  Freedom  of 
Information  Reform  Act  passed  by  the  Senate  on  February  27th  of  this  year.  I  am 
accompanied  by  Richard  K.  Berg,  our  General  Counsel,  and  Michael  W.  Bowers,  Senior 
Staff  Attorney. 

As  you  know,  the  Administrative  Conference  is  a  federal  agency  whose  statutory 
mission  is  to  perform  studies  and  recommend  improvements  in  the  administrative 
procedures  used  by  federal  departments  and  agencies,  5  U.S.C.  §  574.  We  try  to  assist 
the  agencies  and  Congress  in  developing  procedures  that  provide  greater  fairness  and 
expedition  for  participants  in  the  administrative  process,  more  effective  attainment  of 
agencies'  goals,  and  lower  costs  to  the  taxpayers. 

The  Administrative  Conference  has  91  members,  approximately  50  from  the 
departments  and  agencies  in  the  Federal  Government  and  40  from  the  private  sector  and 
state  or  local  government.  The  91st  member  is  the  Chairman,  who  is  appointed  by  the 
President  with  the  advice  and  consent  of  the  Senate.  The  Conference  takes  formal 
postions  only  through  the  votes  of  our  membership  at  our  semiannual  plenary  sessions. 
So,  except  where  I  refer  to  past  Conference  recommendations,  it  should  be  understood 
that  my  remarks  have  not  been  approved  by  the  membership  of  the  Conference. 

The  Administrative  Conference,  over  the  years,  has  had  an  active  interest  in  the 
operation  of  the  Freedom  of  Information  Act.  One  of  our  early  recommendations.  No. 
71-2,  Principles  and  Guidelines  for  Implementation  of  the  Freedom  of  Information  Act, 
was  influential  in  shaping  the  FOIA  Amendments  of  1974.  In  recent  years  the 
Administrative  Conference  has  studied  three  areas  that  are  addressed  in  S.  774:  (1) 
Freedom  of  Information  Act  (FOIA)  fees;  (2)  FOIA  exemption  4,  for  confidential  business 
information;  and  (3)  the  use  of  FOIA  for  discovery  in  judicial  or  administrative 
proceedings. 

Fees  and  Fee  Waivers 

Section  1  of  S.  774  makes  several  changes  to  the  current  FOIA  fee  provision  (5 
U.S.C.  §  552(a)(4)(A)).  With  minor  exceptions,  the  Senate  bill  is  consistent  with 
Conference  Recommendation  81-1,  Procedures  for  Assessing  and  Collecting  Freedom  of 
Information  Act  Fees  (Dec.  198  I)  (attached). 

The  principal  change  recommended  by  the  Conference  and  embodied  in  S.  774 
would  permit  agencies  to  recover  from  requesters  "processing"  costs  in  addition  to  the 
search  and  duplication  costs  which  may  be  charged  under  current  law.  "Processing"  is 
the  term  used  to  refer  to  the  actions  of  agency  personnel  in  reviewing  requested  records 
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to  determine  whether  information  falls  within  the  Act's  exemptions,  and  then  deleting 
exempt  information  prior  to  release  of  the  records.  The  Conference's  recommendation 
followed  reports  that  implementation  of  the  Freedom  of  Information  Act  is  much  more 
costly  than  originally  expected  and,  more  impoYtantly,  that  many  information  requests 
are  made  in  the  context  of  private  activity  unrelated  to  the  Act's  goal  of  informing  the 
public  about  the  operation  of  government  or  other  matters  of  public  interest. 

Processing  is  part  of  the  basic  cost  of  handling  FOIA  requests.  At  present  this 
cost  is  borne  by  the  agencies  and,  thus,  by  the  taxpayers;  the  FOIA  requester  obtains  the 
benefit.  The  Conference  believes  that  as  a  general  principle  fees  should  be  set  at  a  level 
where  the  FOIA  requester  pays  his  own  way.  Then,  fee  waivers  may  be  granted  in 
appropriate  circumstances  where  there  is  a  public  benefit  in  furnishing  the  information. 

However,  Recommendation  81-1  and  S.  774  would  qualify  to  some  extent  the 
general  rule  allowing  recovery  of  processing  costs.  First,  "processing"  for  which  fees 
could  be  recovered  would  not  include  services  of  agency  personnel  in  resolving  issues  of 
law  and  policy  of  general  applicability  which  may  be  raised  by  a  request.  See 
Recommendation  81-1,  II  1(a);  amended  5  U.S.C.  §  552(a)(4)(A)(i)(a)  in  section  1  of  S. 
774.  Obviously,  there  is  a  public  benefit  in  resolving  such  issues,  and  the  cost  of  doing  so 
should  not  be  imposed  on  the  requester. 

Second,  the  Conference  recommends  that  agencies  not  be  allowed  to  recover  the 
costs  of  agency  review  during  appeals  of  initial  agency  denials  of  FOIA  requests.  This 
limitation  will  provide  an  incentive  for  agencies  to  engage  in  thorough  review  of  FOIA 
requests  at  the  initial  action  level,  thus  reducing  the  need  for  appeaL  Moreover, 
requesters  with  legitimate  grounds  for  appealing  initial  decisions  might  be  unreasonably 
deterred  by  the  prospect  of  being  charged  for  the  services  of  high-level  professional 
employees  of  the  agency.  The  Senate  Report  (No.  221,  98th  Cong.,  1st  Sess.)  states  at 
page  7  that  "processing"  costs,  as  defined  in  S.  774,  do  not  include  costs  expended  in 
processing  administrative  appeals.  While  we  are  comforted  by  this  legislative  history,  we 
think  it  would  be  better  to  amend  the  definition  of  "processing"  in  section 
552(a)(4)(A)(i)(a)  to  reflect  this  intent. 

Both  Conference  Recommendation  81-1  and  S.  774  would  require  a  central  agency 
to  promulgate  guidelines  to  be  followed  by  agencies  in  establishing  fee  schedules  and  fee 
waiver  rules.  S.  774  delegates  guideline-writing  authority  to  the  Office  of  Management 
and  Budget.  The  Conference  recommended  the  Department  of  Justice  for  this  function 
because  of  its  historic  role  of  providing  FOIA  guidance  to  agencies.  However,  my 
recollection  is  that  the  Conference  did  not  feel  strongly  about  where  this  responsibility 
should  be  lodged.  The  Conference's  main  concern  is  that  agency  practice  be  uniform  to 
the  extent  feasible,  although  differences  in  agency  costs  may  make  complete  uniformity 
in  fee  schedules  undesirable.  The  Senate  bill's  use  of  the  term  "guidelines"  appears 
consistent  with  the  Conference's  views,  see  Senate  Report  at  6-7. 
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The  Conference  recommends  retaining  the  present  fee  waiver  provision  which 
provides  that  persons  requesting  records  shall  have  fees  waived  or  reduced  where  the 
agency  determines  that  furnishing  the  information  will  primarily  benefit  the  general 
public.  Recommendation  81-1,  II  2.  However,  our  recommendation  does  advise  agencies 
to  waive  fees  whenever  the  costs  of  routine  collection  and  processing  of  the  fee  will 
equal  or  exceed  the  amount  of  the  fee.   Recommendation  81-1,  II  5(a). 

S.  774  would  amend  the  FOIA  fee  waiver  provision.  Section  1  provides  (§ 
552(a)(4)(A)(ii))  for  waiver  of  search  and  duplication  charges  for  any  request  if  furnishing 
the  information  would  primarily  benefit  the  general  public  and  not  commercial  or  private 
interests.  Then  it  goes  on  to  provide  that  aU  other  costs  (i.e.,  processing  costs)  should 
always  be  waived  for  the  following  three  classes  of  requesters:  an  individual,  or 
educational,  or  noncommercial  institution,  whose  purpose  is  scholarly  or  scientific 
research;  representatives  of  news  media,  and  nonprofit  groups  that  intend  to  make  the 
information  available  to  the  public. 

We  think  the  intent  of  the  latter  provision  is  to  eliminate  the  agencies'  discretion 
to  deny  waiver  of  processing  costs  to  the  enumerated  classes  of  requesters.  We  take  no 
position  on  this  issue.  However,  the  structure  of  the  new  waiver  provisions  may  bring 
about  an  unintended  result.  Since  the  agencies'  authority  to  waive  or  reduce  fees  on  the 
basis  of  a  public  interest  determination  is  contained  in  the  first  sentence,  which  deals 
only  with  search  and  duplication  charges,  it  might  be  argued  that  the  agencies  would 
have  no  authority  to  waive  or  reduce  charges  for  processing  for  a  requester  who  does  not 
fall  into  one  of  the  three  classes  specified  in  the  second  sentence,  even  though  the 
requester  demonstrates  that  furnishing  the  documents  will  primarily  benefit  the  general 
public.  We  doubt  that  denying  waiver  of  processing  charges  for  such  a  requester  is 
intended,  and  we  suggest  that  the  paragraph  be  restructured  to  eliminate  this 
incongruity.  For  example,  the  first  sentence  might  be  made  generally  applicable  to  all 
FOIA  charges,  while  the  second  sentence  is  limited  to  charges  other  than  for  search  and 
duplication. 

I  note  that  S.  774  does  incorporate  the  Conference's  recommendation  that  fees  be 
waived  when  the  costs  of  routine  processing  are  likely  to  equal  or  exceed  the  amount  of 
the  fee. 

The  Conference  did  not  consider  the  question  of  establishing  fees  for  government- 
produced  information  having  commercial  value,  a  subject  addressed  by  amended  section 
552(a)(4)(A)(i)(c).  The  Conference  also  takes  no  position  on  the  S.  774  provision  that 
would  allow  agencies  to  retain  one  half  of  the  fees  collected  under  FOIA  if  they  have  a 
record  of  complying  with  the  time  limits  in  the  Act. 

I  now  turn  to  S.  774's  provisions  dealing  with  the  Act's  exemption  for  confidential 
business  information. 


1000 


The  Confidential  Business  Information  Exemption 

In  1982  the  Administrative  Conference  proposed  amendments  to  the  Freedom  of 
Information  Act's  exemption  for  "trade  secrets  and  commercial  or  financial  information 
obtained  from  a  person  and  privileged  or  confidential,"  5  U.S.C.  §  552(b)(4).  S.  774  would 
implement  part  of  the  Conference's  recommendation,  and  we  support  the  general  thrust 
of  the  bill's  provisions  for  the  handling  of  confidential  business  information.  There  are, 
however,  a  few  areas  where  we  think  the  bill  can  be  improved. 

Conference  Recommendation  82-1  (attached)  contains  three  parts,  addressing, 
first,  the  scope  of  the  exemption;  second,  agency  procedures  for  deciding  to  disclose  or 
withhold  information  claimed  to  faU  within  the  exemption,  and,  third,  judicial  review  of 
agency  decisions  to  withhold  or  disclose  such  information. 

While  the  Senate  bill  does  not  attempt  to  alter  the  scope  of  the  exemption,  the 
Conference  recommends  that  the  exemption  be  amended  to  specifically  define  covered 
information  as  information  submitted  "to  the  government  by  a  person  and  for  which 
disclosure  may  reasonably  be  expected  to  impair  the  legitimate  commercial,  financial, 
business,  or  research  interests  of  that  person."  Recommendation  82-1,  Part  A,  Paragraph 
1.  This  recommendation  is  based  on  the  judgment  that  a  submitter  ought  not  to  have  to 
prove— as  the  prevailing  judicial  decisions  now  require— that  his  loss  from  disclosure  will 
be  "substantial"  or  to  demonstrate  precisely  how  persons  receiving  the  information  may 
use  it  to  his  injury  or  detriment.  Our  recommended  language  also  would  extend  the 
exemption  to  protect  non-commercial  research  interests. 

In  addition  to  broadening  the  coverage  of  the  exemption,  the  Conference 
recommends  limiting  agency  discretion  to  release  information  determined  to  be  within 
the  exemption's  coverage.  Though  there  have  been  few  documented  instances  of 
intentional  agency  disclosure  of  confidential  business  information,  the  statute  should  be 
amended  to  mal<e  clear  that  agencies  may  lawfully  disclose  such  information  only  when 
(1)  the  submitter  agrees  to  disclosure,  or  (2)  the  agency  finds  that  to  withhold  the 
information  would  injure  an  overriding  public  interest.  Recommendation  82-1,  Part  A, 
Paragraph  2.  (Of  course,  our  recommendation  is  not  intended  to  affect  any  other  laws 
that  control  the  disclosure  of  particular  agency  records.) 

Both  Recommendation  82-1  and  S.  774  would  amend  FOIA  to  prescribe  agency 
procedures  for  handling  confidential  business  information.  The  Conferen<  e  recommends 
amending  FOIA  to  require  an  agency  to  notify  the  submitter  of  information  that  may  be 
covered  by  the  exemption  of  its  intention  to  disclose  the  information,  and  to  give  the 
submitter  an  adequate  opportunity  to  object  to  disclosure.  While  favoring  a  statutory 
notice  requirement,  the  Conference  would  leave  the  details  of  providing  notice  to  be 
decided  by  individual  agencies  through  the  rulemaking  process.  See  Recommendation  82- 
1,  Parte,  Paragraph  2. 
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S.  774,  section  3,  would  essentially  implement  this  part  of  our  recommendation  by 
establishing  procedures  for  designation  of  confidential  material  by  submitters  and  for 
giving  notice  and  objection  opportunities  to  submitters.  We  are  especially  pleased  with 
S.  774's  reliance  on  an  informal  written  process  for  resolving  exemption  4  disputes  rather 
than  use  of  time-consuming  adversarial  methods.  I  will  return  to  this  point  in  discussing 
our  position  on  judicial  review  of  agency  determinations  of  exempt  status. 

One  provision  in  S.  774,  section  3,  that  we  have  some  concern  about  is  amended 
section  552(a)(7)(B)(v),  which  authorizes  disclosure  of  exempt  information  without  notice 
to  the  submitter  if  the  disclosing  agency  is  a  "criminal  law  enforcement  agency  that 
acquired  the  information  in  the  course  of  a  lawful  investigation  of  possible  violations  of 
criminal  law."  The  Senate  Report  (at  page  16)  indicates  the  reason  for  including  this 
exception  to  the  notice  requirement  is  to  make  the  FOIA  provision  parallel  the  Privacy 
Act  exemption  for  law  enforcement  operations.  However,  the  analogy  between  the  two 
provisions  seems  to  us  inapt.  The  FOIA  provision  is  not  addressed  to  the  use  of  the 
information  for  law  enforcement  purposes,  but  to  its  release  in  response  to  an  FOIA 
request.  The  fact  that  the  information  was  obtained  in  the  course  of  an  investigation 
does  not  justify  depriving  the  submitter  of  the  information  of  protections  otherwise 
available  against  release  to  outside  parties.  We  suggest  that  paragraph  (v)  be  reexamined 
and,  if  possible,  amended  to  avoid  the  possibility  of  an  inappropriate  disclosure. 

The  final  area  the  Conference  addressed  is  judicial  review  of  agency  decisions 
applying  the  exemption.  Here,  too,  we  are  in  basic  agreement  with  the  approach  taken  in 
S.  774.  First,  both  the  Conference  and  S.  774  would  give  submitters  of  information  a 
cause  of  action  under  FOIA  to  challenge  agency  decisions  to  disclose  information  claimed 
to  faD  within  exemption  4's  coverage. 

Both  also  would  provide  for  intervention  as  a  matter  of  right  to  either  requesters 
or  submitters  in  exemption  4  actions  brought  by  the  other.  See  S.  774,  section  4; 
Recommendation  8  2-1,  Part  C,  Paragraph  1.  It  is  not  entirely  clear,  however,  what  S. 
774  means  when  it  says  the  court  shall  "have  jurisdiction"  over  the  submitter  or  the 
requester.  See  section  4,  amended  5  U.S.C.  §  552(a)(4)(C)(i),(ii).  Does  it  mean  that  the 
submitter  (requester)  shall  automatically  be  made  a  party?  That  he  may  be  made  a  party 
by  extraterritorial  service  of  process?  Most  likely,  the  bill  simply  means  that  the 
submitter  (requester)  will  be  bound  by  the  result  whether  or  not  he  chooses  to 
intervene.  If  so,  this  is  a  desirable  result;  else  the  agency  might  find  itself  subject  to 
conflicting  decrees  with  respect  to  the  same  request  for  information.  But  the  language 
and  intent  of  this  provision  should  be  clarified. 

Like  S.  774,  the  Conference  favors  de  novo  judicial  review  of  agency  decisions  on 
the  applicability  of  exemption  4. 

The  Conference's  position  stems  from  strong  agreement  with  the  basic  approach  in 
S.  774  of  coupUng  an  informal  agency  decisionmaking  process  with  de^  novo  court 
review.    If  review  were  on  the  agency  record  under  5  U.S.C.  §  706(2)(A)-{D),  agencies 
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would  be  pushed  toward  building  complete  administrative  records  in  all  exemption  4 
cases  in  order  to  be  prepared  for  the  small  fraction  of  cases  that  end  up  in  the  courts. 
This  possibility  is  an  especially  important  consideration  in  the  FOIA  area,  where  some 
agencies  are  required  to  respond  to  many  thousands  of  requests  for  information  each 
year.  Furthermore,  an  agency  decision  whether  to  invoke  exemption  4  is  not  like  a 
decision  involving  the  agency's  own  program.  Frequently,  the  agency  is  merely  a 
stakeholder  in  a  dispute  between  the  submitter  and  the  requester,  and  the  issues  involved 
may  well  be  outside  of  the  agency's  expertise.  Consequently,  it  seems  appropriate  to 
provide  for  de  novo  court  review. 

The  Conference  also  concluded— after  considerable  study— that  de  novo  review  in 
cases  brought  by  submitters  would  not  unduly  burden  the  federal  courts.  Judicial  review 
decisions  under  FOIA  are  typically  made  on  motions  for  summary  judgment,  with 
reference  to  affidavits  submitted  by  the  parties  and  application  of  law  to  undisputed 
facts. 

A  final  reason  for  the  Conference's  support  of  de  novo  review  in  submitter  actions 
is  that  de  novo  review  is  currently  provided  requesters  who  seek  review  of  agency  denials 
of  FOIA  requests.  The  Conference  perceived  no  basis  for  treating  these  classes  of 
petitioners  differently,  and  indeed,  it  seems  only  fair  to  do  so. 


FOIA  for  Discovery 

Section  12  of  S.  774  would  amend  5  U.S.C.  §  552(a)(3)  to  prevent  a  party  to  a 
judicial  proceeding  or  administrative  adjudication,  or  any  requester  acting  for  such  a 
party,  from  using  the  FOIA  to  obtain  any  records  that  may  be  sought  through  discovery  in 
the  proceeding. 

The  Administrative  Conference  commissioned  a  study  of  the  use  of  the  FOIA  for 
discovery  purposes  in  litigation,  and  in  December  1983  the  Conference  adopted  a 
recommendation  on  this  subject.  See  Recommendation  83-4,  The  Use  of  the  Freedom  of 
Information  Act  for  Discovery  Purposes  (attached).  The  study  underlying  the 
recommendation  was  performed  by  Professor  Edward  A.  Tomlinson  of  the  University  of 
Maryland  School  of  Law. 

The  Conference,  in  its  consideration  of  the  recommendation,  was  aware  of  the 
relevant  provisions  of  S.  774,  but  chose  not  to  endorse  them.  The  Conference  was 
concerned  about  significant  questions  of  coverage  of  the  bill's  language,  such  as  its 
applicability   to  proceedings  where  discovery   is  limited,  as  well  as  the  very  difficult 

V  The  necessity  for  providing  specifically  for  de  novo  review  is  highlighted  by  a  very 
recent  D.C.  Circuit  decision  holding  that  under  present  law  the  standard  of  review  in  a 
"reverse  FOIA"  case  is  the  "arbitrary  and  capricious"  standard.  Nat'l  Org,  for  Women  v. 
Social  Security  Admin.,  59  Ad.  L.  2d  835  (1984). 
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problem  of  enforceability.  Moreover,  the  Conference  found  the  evidence  inconclusive 
that  a  SLfostantial  burden  to  the  government  is  caused  by  the  use  of  the  FOIA  for 
discovery  purposes. 

The  Conference  decided,  instead,  that  FOIA  should  be  amended  to  require  a  party 
in  a  judicial  proceeding  or  an  administrative  adjudication  or  formal  rulemaking 
proceeding  to  notify  government  counsel  promptly  of  any  FOIA  requests  made  by  the 
party  during  the  proceeding  for  the  purpose  of  securing  the  release  of  agency  records 
that  may  be  relevant  to  the  proceeding.  The  Conference  further  recommends  amending 
FOIA  to  provide  that  if  a  party  does  not  comply  with  the  notice  requirement,  the  court 
or  agency  conducting  the  proceeding  may  preclude  the  party  from  offering  in  the 
proceeding  any  agency  records  released  in  response  to  the  request. 

Through  notice  of  FOIA  requests,  government  counsel  will  be  able  to  learn  what 
records  the  agency  is  releasing  in  response  to  the  requests,  and  this  should  eliminate  any 
danger  of  surprise  at  trial  or  hearing.  Also,  advance  notice  of  a  party's  FOIA  requests 
will  permit  government  counsel  to  coordinate  FOIA  and  discovery  searches  for  the  same 
records,  thus  avoiding  duplicative  searches.  Government  counsel  will  therefore  be  in  n 
stronger  position  to  protect  litigation  files,  although  attention  may  still  be  diverted  from 
trial  preparation  in  order  to  assist  the  agency's  public  information  office  in  responding  to 
the  FOIA  requests. 

In  closing,  I  want  to  thank  you  for  this  opportunity  to  present  our  views  on  this 
important  piece  of  legislation,  I  will  be  happy  to  answer  any  questions  you  have  or  to 
give  you  any  additional  information  we  have  on  these  subjects. 


Appendices  to  Testimony 
on  S.  774 


A.  Recommendation    81-1,    Procedures    for    Assessing    and    Collecting    Freedom    of 
Information  Act  Fees  (Adopted  December  10,  1981). 

B.  Recommendation    82-1,    Exemption   (b)(4)    of   the   Freedom    of   Information    Act 
(Adopted  June  17,  1982). 

C      Recommendation  83-4,  The  Use  of  the  Freedom  of  Information  Act  for  Discovery 
Purposes  (Adopted  December  16,  1983). 
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APPENDIX  A. 

ADMINISTRATIVE  CONFERENCE  OF  THE  UNITED  STATES 
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OFFICE  OF 
rHE  CHAIRKAN 


SECOMMENDATION  31-1 

PBOCEDOBES  FOR  ASSESSING 

AND  COLLECTING 
FREEDOM  OF  INFORMATION  ACT  FEES 

(Adopted  December   10,    1981) 

A  decade  has  passed  since  the  Administrative  Conference  of  the  United  States  last 
evaluated  im.ple'nentation  of  the  Freedom  of  Information  Act,  5  U.S.C.  §  552.*  The 
goals  of  the  Act  have  been  widely  accepted  within  the  g'ovemment  and  society,  but  the 
passage  of  time  has  revealed  some  discrete  problems  regarding  the  operation  of  the  Act. 

This  ftecommendation  was  prompted  by  reports  that  implementation  of  the  Freedom 
of  Information  Act  is  much  more  costly  than  originally  expected  and,  more  importantly, 
that  many  information  requests  are  made  in  the  context  of  private  activity  unrelated  to 
the  Act's  goal  of  informing  the  public  about  the  operation  of  government  or  matters  of 
public  interest.  Therefore,  the  Recommendation  calls  for  amending  the  Freedom  of 
Information  Act  to  permit  agencies  to  charge  persons  requesting  records  fees  which 
reflect  the  cost  of  reviewing  records  and  deleting  exempt  information  from  records,  in 
addition  to  the  direct  costs  of  search  and  duplication  new  recoverable  under  the  Act. 
This  recommendation  would  not  affect  the  rights  of  individuals  under  the  Privacy  Act,  5 
J.3.C.  §  552a. 

This  Recommendation  also  contains  a&rice  on  appropriate  procedures  for  assessing 
and  collecting  fees,  nnd  recommends  that  the  Department  cf  Justice  be  required  to 
establish  guidelines  for  agencies  to  follow  when  adopting  fee  sched'jles  and  rules  for 
assessing  and  collecting  fees.  The  Conference  believes  uniformity  in  agency  practice 
should  be  encouraged  whenever  practical. 


•/  See  AC  US  ftecommendation  71-2,  Principles  and  Guidelines  for  Implementation  of  the 
Treedom  of  Information  Act  (adopted  May  7,  1971). 
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RECOMVCNDATION 


1.  Congress  should  amend  the  Freedom  of  Information  Act  to: 

(a)  permit  agencies  to  collect  from  persons  requesting  records 
fees  that  reflect  the  costs  of  routine  review  of  records  '.o  determine 
whether  an  exemption  should  be  asserted,  and  of  deleting  exempt 
information,  in  addition  to  the  search  and  duplication  costs  now 
recoverable  under  the  Act.  However;  fees  charged  for  such  requests 
should  not  include  (1)  the  cost  of  agency  reviev/  conducted  on  appeal 
of  initial  agency  denials  of  Freedom  of  Information  Act  requests,  or 
(2)  the  cost  of  review  associated  with  development  of  general  policy 
on  releasing  the  type  of  information  or  records  covered  by  the 
request; 

(b)  permit  units  within  agencies  to  establish  separate  fee 
schedules  where  those  units  maintain  separate  FOIA  operations  and 
their  costs  are  readily  separable  from  other  'jnits  of  the  agency; 

(c)  require  that  the  Department  of  Justice,  after  allowing  the 
agencies  and  the  public  the  opportunity  to  comment,  prom-ilgate 
government-wide  guidelines  for  agency  fee  schedviles  and  for  the 
assessment,  coCection  and  waiver  of  fees  under  the  Freedom  of 
'nformation  Act.  Tie  guidelines  should  be  consistent  with  the  other 
sections  of  this  recommendation,  and  should  promote  uniformity  in 
agency  regulations  whenever  practical. 

2.  Congress  should  retain  the  provision  in  §  552(a)(4XA)  of  the  Freedom  of  Information 
Act,  which  provides  that  persons  requesting  records  shall  have  fees  waived  or  reduced 
where  the  agency  determines  that  furnishing  the  information  will  primarily  benefit  the 
general  public. 

3.  Congress  should  not  amend  the  Freedom  of  Information  Act  to  permit 
agencies  to  recover  in  fees  the  overhead  costs  occasioned  by  the  Act. 

4.  Congress  should  consider  collecting  accurate  and  uniform  data  on  the 
cost  of  the  Freedom  of  Information  Act,  since  existing  data  is  unreliable. 

5.  Department  of  Justice  guidelines  or,   in  their  absence,  agency  rules 
should  provide  that: 

(a)  agencies  waive  Freedom  of  Information  Act  fees  whenever 
the  costs  of  routine  collection  and  processing  of  the  fee  are  iikely  to 
equal  or  exceed  the  amount  of  the  fee.  The  level  of  this  waiver 
provision  should  be  established  by  agency  rule,  and  should  be 
expressed  in  terms  such  as  hours  of  staff  time  and  pages  furnished, 
rather  than  a  fixed  dollar  amount; 
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{b)  persons  will  ordinarily  not  be  charged  for  the  cost  of  search 
if  no  records  are  produced  by  the  agency.  However,  with  respect  to  a 
request  not  entitled  to  a  fee  -vaiver,  an  agency  should  be  permitted  to 
assess  search  fees  if  the  requester  insists  on  further  search  after 
being  informed  by  the  agency,  based  on  a  reasonable  preliminary 
search,  that  the  search  is  unlikely  to  be  productive; 

(c)  agencies  may  by  rule  provide  that  the  submission  of  a 
Freedom  of  Information  Act  request  constitutes  an  agreement  by  the 
requester  to  pay  an  amount  of  fees  specified  in  the  rule,  unless  the 
requester  is  entitled  to  a  fee  waiver  or  specifies  a  different  amount  in 
the  request; 

(d)  agencies  should  be  required  to  notify  requesters  if  fees  are 
expected  to  exceed  an  amount  fixed  by  rule  or  otherv/ise  agreed  to  by 
the  requester.  If  a  requester  does  not  agree  to  pay  additional  fees, 
the  agency  may  suspend  the  search  and  processing  of  records; 

(e)  agencies  may  require  advance  payment  of  fees  if  a 
requester  has  failed  to  honor  a  previous  commitment  to  pay  fees  that 
were  owed  an  agency,  or  if  the  agency  reasonably  determines  that  the 
requester  is  likely  to  be  unwilling  or  unable  to  pay  the  probable  fees; 

(f)  agencies  will  provide  an  administrative  appeal  mechanism 
through  which  requesters  may  challenge  fee  and  fee  waiver 
decisions.  Agency  decisions  on  fee  appeals  should  be  maintained  in  a 
separate  public  file  for  use  by  requesters  and  agency  employees. 
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Recommendation  82-1 
EXEMPTION  (bX4)  OF  THE  FREEDOM  OF  mFORMATION  ACT 

(Adopted  June  17,  19S2) 

The  Freedom  of  Information  Act  (FOIA)  allows  public  access  to  the  recpr-js  of 
federal  agoncies,  whether  such  records  ar-e  jenent'Sd  by  the  agencies  or  ohtai-.e'!  by  thf! 
agencies  from  other  sources,  includin;j  private  individuals.  Lirje  numbers  of  rOI>, 
requests  are  made  by  or  on  behalf  of  commercial  interests  seeking  to  utilize  the 
government's  processes  to  acquire  information  that  has  been  prepared  at  the  expense  of 
private  firms  and  individuals  and  submitted  to  the  government  as  part  of  a  study  or 
pursuant  to  a  regulatory  requirement  or  other  government  information-gathering  uro- 
gram. Often  the  privately  submitted  government  records  subject  to  FOIA  disclcsure 
contain  information  which  will  lose  value  to  the  submitter  if  it  is  disclosed.  This 
availability  of  FOIA  as  a  tool  for  low-cost  commercial  information-gathering — or,  in 
some  instances,  industrial  espionage — needs  to  be  limited. 

Exemption  (bX4)  of  FOIA  permits  agencies,  as  a  matter  of  discretion,  to  withhold 
trade  secrets  and  commercial  or  financial  information  obtained  from  a  person  which  is 
privileged  or  confidential.  Although  FOIA  contains  procedural  safeguards  and  a  right  of 
judicial  review  for  requesters  of  agency  records,  the  Act  is  silent  regarding  the  rights  of 
submitters  of  information  whose  legitimate  interests  may  be  impaired  as  a  result  of 
public  disclosure  of  their  information.  Submitters  are  insecure  about  the  degree  of 
protection  their  information  will  receive  when  it  is  in  the  government's  possession,  and 
agency  collection  of  private  information  may  be  hindered  due  to  reluctance  en  the  part 
of  submitters  to  trust  that  the  government  will  not  disclose  valuable  documents. 

While  the  Administrative  Conference  strongly  endorses  the  FOIA  concept  of 
exposure  of  the  government's  activities,  the  disclosure  of  information  created  by  private 
persons  involves  different  values.  Private  needs  and  public  access  desires  are  in  conflict 
in  this  limited  area  of  FOIA  disclosures.  Congress  should  amend  exemption  (bK-}\  both  to 
insure  that  the  private  rights  of  submitters  of  information  are  adequately  protected  and 
to  provide  for  a  more  efficient  decision-making  process  within  the  government  for 
disposing  of  claims  regarding  the  applicability  of  exemption  (b)(4). 

Scope  of  the  Exemption 

Information  deserving  protected  treatment  under  exemption  (b)(4)  has  four 
characteristics.  First,  it  is  "private"  information;  the  records  in  the  government's 
possession  were  created  by  a  "person"  and  submitted  to  the  government,  rather  than 
generated  internally  within  an  agency.*   The  information  need  not  be  "about"  the  submit- 


•  In  an  instance  where  one  government  agency  submits  analogous  infoniation  to 
another  agency,  the  information  should  be  considered  "private"  for  these  purposes.  A 
government  entity  that  operates  in  a  commercial,  and  perhaps  highly  co'npetitive, 
marketplace  will  have  interests  of  the  same  kind  as  if  it  were  privately  owned,  ind 
should  receive  similar  protection. 


1008 


ter — an  exaTiple  is  a  sui'nitter's  nnalysis  of  -narket  conditions  in  a  Tiarket  w'lere  the 
subTiitter  does  no  business — but  the  information  nnust  be  such  that  it  is  ordinarily  con- 
sidered to  be  the  "propertv"  of  the  subTiitter,  i.e.,  except  fo-  the  ^overnTient's  posses- 
sion, the  subTiitter  has  an  exclusive  right  to  dispose  of  the  inforTiation. 

Second,  the  info"Tiation  is,  in  the  ordinary  colloquial  sense,  "confidential".  It  is  held 
by  the  government  in  confidence  and  is  not  already  in  the  public  domain  as  a  result  of 
lawful  disclosure  by  the  government  or  by  others,  nor  is  it  required  by  law  to  be  made 
public. 

Third,  the  information  will  have  value  to  the  submitter  that  disclosure  threatens  to 
diminish.  It  should  not  be  necessary  for  a  submitter  to  prove  that  the  value  loss  will  be 
"substantial",  or  to  demonstrate  the  precise  manner  in  which  persons  receiving;  access  to 
the  information  may  use  the  information  to  cause  injury  to  the  submitter.  Such 
requirements  impose  unreasonable  burdens  upon  submitters,  strain  the  capacity  of  the 
decision-making  process,  and  do  not  produce  predictable  results.  It  should  be  enough  that 
the  submitter  have  a  valuable  interest  in  the  information,  and  that  disclosure  may 
reasonably  be  expected  to  impair  that  interest.  In  this  respect,  due  regard  should  be 
given  both  to  the  probability  and  to  the  magnitude  of  impairment;  thus  the  greater  the 
harm  potentially  resulting  from  disclosure,  the  less  need  a  showing  be  made  of  the 
certainty  of  occurrence  of  the  harm,  and  vice  versa. 

In  addition  to  the  traditional  "commercial"  and  "financial"  interests  that  may  be 
jeopardized  by  the  disclosure  of  confidential  information,  "business"  information — a  bit 
of  commercially  relevant  information  which  alone  appears  insignificant  but  which,  when 
combined  with  other  bits,  can  reveal  important  business  data — appropriately  should 
come  within  exemption  (b)(4).  And  "research"  information,  whether  submitted  by  a 
commercial  or  non-commercial  person,  should  be  recognized  to  have  value  to  the 
submitter  and  to  be  deserving  of  protection. 

Fourth,  the  interests  to  be  protected  by  (b)(4)  must  be  "legitimate".  The  exemption 
should  not  be  used  to  shield  evidence  of  unlawful  activities,  fraud,  waste,  or  government 
mismanagement.  This  condition  is  necessary  to  insure  the  availability  of  FOIA  as  an 
effective  means  of  the  public's  oversight  of  government,  while  protecting  those  private 
interests  that  legitimately  are  not  in  the  public  domain. 

Agencies  currently  have  discretion,  subject  to  the  limitations  of  the  Trade  Secrets 
Act  (18  U.S.C.  1905),  to  release  a  submitter's  exempt  (b)(4)  information,  even  though  dis- 
closure might  cause  damage  to  the  submitter.  The  Conference,  believes,  however,  that 
valuable  private  information  in  the  government's  files  should  not  be  subject  to  release 
under  FOIA,  except  where  disclosure  is  necessary  to  prevent  injury  to  an  overriding 
public  interest.  This  limited  power  of  discretionary  release  should  be  exercised  with 
caution,  and  agencies  should  conduct  public  interest  inquiries  only  when  a  strong  initial 
showing  has  been  made  that  an  adequate  basis  for  discretionary  disclosure  is  likely  to 
exist. 

Finally,  the  Conference  proposes  to  clarify  further  the  scope  of  agencies'  discretion 
to  disclose  confidential  information  by  amendment  of  the  Trade  Secrets  Act  to  eliminate 
any  potential  conflict  between  the  two  acts  and  to  establish  FOIA  as  the  statute 
controlling  agency  release  of  confidential  information  to  a  requester. 
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The  Decision-making  Process 

Selecting  administrative  and  judicial  processes  that  will  orovi.ie  both  fair  and  effi- 
cient resolution  of  particular  controversies  req'iires  a  careful  exa-nin^tion  of  the  institu- 
tional capabilities  available  for  decision-Tiaking.  A  decision  by  the  ^overmient  vliether 
to  invoke  exeiiption  (b)(4)  is  not  a  typical  agency  program  decision.  In  situations  where  a 
FOIA  request  involves  contested  (bX4)  information,  agencies  frequently  act  merely  as 
stakeholders,  and  do  not  necessarily  provide  a  proper  forum  for  prompt  and  accu'-ate  de- 
cision-making. The  matters  to  be  decided  often  are  outside  the  expertise  of  agency  of- 
ficials. For  example,  "impairment"  of  a  protected  interest  could  take  the  form  of  expos- 
ure of  a  secret  manufacturing  process,  or  it  could  be  release  of  a  consumer  attitude  sur- 
vey that  reveals  the  potential  profitability  of  a  ne'v  product,  or  it  might  involve  disclos- 
ing the  number  of  employees  working  on  a  particular  assembly  line  where  knowledge  of 
the  number  could  aid  a  competitor  correctly  to  estimate  manufacturing  costs  for  the  as- 
sembled product.  Agency  personnel  most  likely  to  be  called  upon  to  evaluate  claims  of 
exempt  status  will  be  program  officials  or  FOIA  officers,  neither  of  which  is  likely  to 
have  a  fundamental  appreciation  of  the  value  of  private  information  in  the  commercial 
marketplace. 

The  interests  of  requesters  of  information  under  FOIA,  including  possible  (b)(4) 
information,  have  been  and  will  continue  to  be  best  served  by  providing  speedy  informal 
agency  action  followed  by  a  right  of  de  novo  judicial  review  of  adverse  agency 
decisions.  Prudence  and  justice  require  that,  when  submitters  become  involved  in  a  FOIA 
request,  the  procedures  and  standards  of  decision-making  be  the  same  as  for  cases 
involving  requesters  only. 

Considering  these  factors,  the  Administrative  Conference  favors  informal  agency 
processes  sufficient  to  prevent  inadvertent  releases  of  exempt  material  to  a  requester, 
to  join  the  issues  adequately,  and,  when  feasible,  to  provide  a  prompt  resolution  of 
disputes,  coupled  with  rights  for  both  submitters  and  requesters  to  obtain  de  novo  review 
in  the  district  courts  of  adverse  agency  decisions  regarding  the  applicability  of 
exemption  (bX4)  to  requested  information. 

The  Conference  stresses  the  importance  of  considering  agency  procedures  in  tandem 
with  the  scope  of  judicial  review.  In  this  recommendation,  the  Conference  has  taken 
care  to  match  an  informal  agency  process — i.e.,  one  that  does  not  result  in  the  creation 
of  a  detailed  agency  record — with  an  opportunity  for  de  novo  judicial  review  unlimited  in 
its  scope  to  consider  the  matters  at  issue. 

However,  different  factors  apply  to  an  agency  determination  to  disclose,  on  the 
ground  of  preventing  harm  to  an  overriding  public  interest,  information  that  is 
unquestionably  exempt  under  (b)(4).  In  such  an  instance,  the  required  balancing  of 
interests — harm  caused  by  non-disclosure  against  harm  caused  by  disclosure — is  more 
likely  to  result  in  the  creation  of  a  reviewable  record.  Here  an  agency  may  consider  the 
public  use  to  which  the  information  will  be  put,  as  claimed  by  the  requester,  as  well  as 
all  potential  private  uses  of  all  users  of  the  information,  once  it  is  disclosed.  Balancing 
the  public's  needs  against  individual  costs  in  this  fashion  involves  matters  appropriately 
committed  to  an  agency's  determination,  and  the  Conference  recommends  that  the  scope 
of  judicial  review  of  an  agency  decision  to  disclose  exempt  (b)(4)  information  be  limited 
to  whether  the  agency  action  is  "abitrary  or  capricious". 
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The  Conference  rejected,  after  careful  consideration,  the  oossibility  of  creating  a 
new  judicial  cause  of  action  that  would  permit  requesters  to  brin^  suit  to  co-npel  an 
agency  to  release  exempt  {b)(4)  information.  At  present  requesters  have  no  right  to 
compel  disclosure  of  information  falling  within  any  of  the  POIA  exemntions,  and  a  rule  to 
the  contrary  regarding  exemption  (b)(4)  would  likely  be  accompanied  bv  great  confusion 
regarding  the  status  of  confidential  information  (a  problem  sought  to  be  eliminated  by 
this  recommendation),  and  could  well  result  in  a  flood  of  new  FOIA  litigation. 

At  the  agency  level,  fundamental  fairness  requires  that  submitters  be  given  notice  of 
an  intended  agency  release  of  their  information  whenever  there  is  a  reasonable 
possibility  that  the  information  is  covered  by  exemption  (b)(4).  Such  a  notice 
requirement  should  be  included  within  FOIA.  Agency  information  gathering  and  handling 
procedures  vary  greatly,  however,  and  the  details  of  providing  notice  are  more  appropri- 
ately determined  by  individual  agencies  through  the  rulemaking  process.  Further,  there 
is  such  a  wide  variation  in  the  types  of  information  subject  to  the  exemption,  and  in  the 
criteria  appropriate  to  establish  a  claim  of  exempt  status,  that  each  agency  should  give 
individual  consideration  to  techniques  that  will  best  facilitate  its  own  disposition  of 
determinations  under  the  exemption. 

The  additional  procedural  protections  recommended  here  will  require  that  the  statu- 
tory time  limits  in  FOIA  be  adjusted  accordingly,  at  least  for  documents  involving  the 
(b)(4)  exemption.  While  the  Conference  makes  no  recommendation  with  respect  to 
specific  intervals  of  time,  the  interests  of  prompt  agency  response  and  government 
credibility  will  require  that  more  realistic  limits  be  set  by  Congress. 

Nothing  in  this  recommendation  is  intended  to  diminish  the  ability  of  requesters, 
whose  rights  are  established  independently  under  FOIA,  to  obtain  access  to  non-exempt 
agency  records.  Requesters  would  remain  entitled  to  disclosure  of  privately  submitted 
agency  records  absent  a  determination  that  (b)(4) — or  some  other  exemption — applies. 
Where  an  agency  does  not  assert  a  claim  of  exempt  status  for  a  submitter's  information, 
the  burden  will  be  on  the  submitter  to  assert  a  right  to  exempt  treatment,  to 
demonstrate  the  applicability  of  the  exemption,  and  to  persuade  the  agency  or  judicial 
decision-maker  that  the  information  should  not  be  disclosed. 


Recom  mendation 


A.   SCOPE  OF  THE  EXEMPTION 

1.  Coverage.  Congress  should  amend  exemption  (b)(4)  of  FOIA  to  provide  that  the 
exemption  applies  to  confidential  information  submitted  to  the  government  by  a  person 
and  for  which  disclosure  may  reasonably  be  expected  to  impair  the  legitimate  commer- 
cial, financial,  business,  or  research  interests  of  that  person.  (This  recommendation  is 
not  intended  to  affect  other  laws  that  control  the  disclosure  of  specific  agency  records.) 

2.  Discretion  to  Disclose.  The  Act  should  be  amended  to  eliminate  agency  discretion 
to  disclose  exempt  (b)(4)  information  to  a  requester,  except  that  agencies  should  be 
permitted  to  disclose  otherwise  exempt  (b)(4)  information  (i)  when  the  submitter  agrees 
to  waive  exempt  status,  or  (ii)  when  the  agency  finds  that  to  withhold  the  information 
would   injure    an   overriding   public    interest.      To    eliminate    confusion    caused   by   the 
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interrelation  of  FOIA  and  the  Trade  Secrets  Act  (13  U.S.C.  1905)  Confess  should  aTien-l 
the  Trade  Secrets  Act  to  make  clear  that  it  does  not  authorize  -.vithholding  under 
exe.Tiption  (b)(3)  of  F3IA  and  does  not  inhibit  discretionary  disclosure  of  material  under 
exemption  (b)(4). 

3.    AGENCY  PROCEDURES 

1.  Notice.  Confess  should  amend  FOIA  to  require  that,  prior  to  a  final  agency 
decision  to  disclose  to  a  requester  information  that  may  fall  within  exemption  (b)(4),  the 
agency  provide  the  submitter  with  notice  adequate  to  permit  the  submitter  to  object  to 
tlie  disclosure.  This  amendment  should  also  require  that  agencies  specify  by  rule  those 
instances  in  which  a  submitter  is  entitled  to  notice,  the  rules  to  include,  at  a  minimum, 
instances  in  which,  for  the  particular  information  requested,  the  submitter  (i)  has  made  a 
prior  claim  of  exempt  (bX4)  status,  or  (ii)  had  submitted  the  information  under  a  promise 
of  confidentiality,  of  (b)(4)  treatment,  or  of  notice  of  a  FOIA  request.  In  addition, 
agencies  should  consider  whether,  in  some  instances,  it  would  be  appropriate  routinely  to 
give  notice  to  submitters  of  all  requests  for  the  submitters'  data,  so  that  the  agencies 
will  always  have  the  benefit  of  the  submitters'  opinions  on  the  applicability  of  (b)(4). 

2.  Agency  Information  Handling  Procedures.  Agencies  should  encourage  the  use  of 
pre-marking  by  submitters  to  aid  in  the  identification  of  materials  that  may  be  subject  to 
exemption  (b)(4).  Congress  should  amend  FOIA  to  authorize  each  agency  to  determine, 
by  rule,  whether  pre-marking  should  be  made  a  pre-condition  for  notice  of  pending 
disclosure;  such  rules  should  be  based  on  a  consideration  of  the  nature  of  information 
subject  to  (bX4)  as  well  as  the  characteristics  of  those  who  submit  it.  Agencies  should 
investigate  whether  certain  routinely  collected  categories  of  information  may 
appropriately  be  designated  by  rule  as  ordinarily  subject  to  disclosure  without  notice,  or 
ordinarily  subject  to  withholding  under  exemption  (b)(4);  an  agency  using  categories 
established  by  rules  must  bear  in  mind  that  such  rules,  which  may  greatly  facilitate  the 
handling  of  large  volumes  of  requests  in  some  cases,  cannot  override  the  FOIA  itself  and 
must  provide  that,  prior  to  making  a  final  decision  on  disclosure,  the  agency  will,  upon 
specific  request,  review  particular  documents  to  determine  their  exempt  status. 
Agencies  that  handle  large  volumes  of  requests  for  information  likely  to  contain  (b)(4) 
exempt  material  should  consider  establishing,  by  rule,  the  nature  of  substantiation  that 
would  ordinarily  be  required  to  support  a  claim  of  exempt  (bX4)  status. 

3.  Determination  of  Exempt  Status.  Congress  should  amend  FOIA  to  provide  for 
written  objections  by  a  submitter  in  instances  of  contested  (b)(4)  determinations.  In 
making  determinations  on  the  applicability  of  exemption  (bX4),  agencies  should  use  in- 
formal techniques,  and  should  avoid  utilizing  time-consuming  adversarial  methods.  Dur- 
ing the  decision-making  process,  agencies  must  be  sensitive  to  the  special  problems  of 
both  submitters  and  requesters.  Agency  procedures  must  not  disclose  to  a  requester  the 
basis  of  a  claim  of  exempt  status  when  disclosure  of  the  basis  itself  would  compromise 
the  confidentiality  of  the  information.  On  the  other  hand,  agencies  should  bear  in  mind 
that  a  requester  does  not  ordinarily  have  access  to  such  information  as  may  be  necessary 
to  challenge  a  submitter's  claim  of  exempt  status.  In  order  to  facilitate  informal  agency 
resolution  of  potential  conflicts  between  requesters  and  submitters,  agenoies  should  pro- 
vide that,  whenever  possible,  a  requester  receive  and  be  permitted  to  comment  upon  a 
submitter's  written  objections  to  release,  and  to  be  present  at  oral  hearings,  if  any,  on 
the  subject,  as  long  as  this  does  not  compromise  the  confidentiality  of  the  information. 
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4.  Discretionary  Release  of  Exempt  Information.  Once  information  his  been 
determined  to  be  exempt  under  (b)(4),  a  FOIA  requester  desirin;^  to  obtain  disclosure  of 
the  information  on  the  ground  that  non-disclosure  would  injure  an  overriding  public 
interest  should  bear  a  definite  burden  to  demonstrate  -.vith  sDeeificity  the  basis^for  the 
request.  A  pro  forma  assertion  of  public  injury  due  to  non-disclosure  should  not  be 
sufficient  to  trigger  an  agency  inquiry.  In  considering  whether  to  exercise  its  limited 
discretion  to  disclose  otherwise  exempt  (b)(4)  material,  an  agency  appropriately  may  con- 
sider all  potential  uses  to  which  the  disclosed  information  may  be  put,  and  should  balance 
any  probable  public  harm  in  non-disclosure  against  probable  harm  to  the  submitter,  the 
government,  and  others  due  to  disclosure. 

5.  Final  Decision  to  Disclose.  Congress  should  amend  FOIA  to  provide  that  a  final 
agency  decision  to  disclose  information  alleged  by  the  submitter  to  be  exempt  under 
exemption  (bX4)  be  made  by  an  agency  official  of  a  rank  equivalent  to  that  of  the  agency 
official  authorized  to  deny  a  request  for  disclosure.  Agencies  should  consider  utilizing 
the  same  appeal  process  within  the  agency  for  submitter-contested  cases  as  that  used 
whenever  a  requester  challenges  a  decision  not  to  disclose. 

6.  Agency  Implementation.  Pending  congressional  enactment  of  the  changes  recom- 
mended herein,  agencies  should,  to  the  extent  permitted  by  law,  immediately  adopt  all  of 
the  above  proposals  for  improved  agency  procedures. 

C.   JUDICIAL  REVIEW 

1.  Cause  of  Action.  Congress  should  amend  FOIA  to  provide  that  both  submitters 
and  requesters  of  a  contested  piece  of  (b)(4)  information  have  a  cause  of  action  under 
FOIA,  that  each  may  intervene  in  suits  brought  by  the  other,  and  that  opposing  claims  of 
submitter  and  requester  can  be  resolved  in  a  single  forum. 

2.  Scope  of  Review.  Congress  should  amend  FOIA  to  provide  that  agency  determina- 
tions regarding  the  applicability  of  exemption  (b)(4)  be  subject  to  de  novo  consideration 
by  the  courts.  Agency  decisions  to  release  exempt  information  to  a  requester,  on  the 
ground  that  non-disclosure  would  injure  an  overriding  public  interest,  should  be  made  re- 
viewable at  the  instance  of  submitters  of  the  information  under  the  "arbitrary  or 
capricious"  standard  in  5  U.S.C.  706(2)(A). 
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FOR  DISCOVERY  PURPOSES 


(Adopted  December  16,  1983) 


The  Freedom  of  Information  Act  (FOIA)  and  discovery  provide  separate 
mechanisms  for  obtaining  the  disclosure  of  Government  documents.  Any  person  may 
invoke  at  any  time  the  release  provisions  of  the  FOIA  by  requesting  an  agency  to  disclose 
any  reasonably  described  agency  records.  A  requester's  need  for  the  records  and  his 
purpose  in  making  the  request  normally  do  not  affect  the  right  to  obtain  disclosure.  The 
agency  must  release  the  records  unless  they  faU  within  one  of  the  nine  exemptions 
specified  in  the  Act.  On  the  other  hand,  a  person  may  obtain  the  disclosure  of 
Government  documents  through  discovery  only  if  he  is  a  party  to  a  judicial  or 
administrative  proceeding  and  if  the  procedural  rules  governing  the  proceeding  include 
provisions  for  discovery.  If  both  these  conditions  are  satisfied,  the  party  may  normally 
obtain  from  the  Government  through  discovery  unprivileged  documents  relevant  to  the 
subject  matter  of  the  pending  proceeding. 

The  separate  disclosure  mechanisms  established  by  the  FOIA  and  by  discovery 
serve  different  purposes.  Congress'  fundamental  objective  in  enacting  the  FOIA  was  to 
permit  the  public  to  inform  itself  about  the  operations  of  the  Government.  All  members 
of  the  public  are  beneficiaries  of  the  Act  because  Congress'  goal  was  a  better  informed 
citizenry.  A  requester's  rights  under  the  Act  are  therefore  neither  diminished  nor 
enhanced  by  his  status  as  a  party  to  litigation  or  by  his  litigation-generated  need  for  the 
requested  records.  Discovery,  on  the  other  hand,  serves  as  a  device  for  narrowing  and 
clarifying  the  issues  to  be  resolved  in  litigation  and  for  ascertaining  the  facts,  or 
information  as  to  the  existence  or  whereabouts  of  facts,  relevant  to  those  issues.  In  the 
discovery  context,  a  party's  litigation-generated  need  for  documents  does  affect  the 
access  available  to  him  and  may  result  in  the  disclosure  to  him  of  documents  not 
available  to  the  public  at  large. 

Discovery  does  in  fact  provide  parties  to  litigation  with  the  more  reliable 
mechanism  for  obtaining  from  the  Government  the  information  which  they  need  to 
prepare  for  trial  or  hearing.  Parties  to  litigation  nevertheless  sometimes  use  the  FOIA 
for  discovery  purposes  because  they  hope  to  obtain  the  release  of  additional  agency 
records  for  use  in  litigation,  or  to  obtain  the  release  of  records  at  an  earlier  time. 
Limitations  on  the  availability  of  discovery  explain  these  uses  of  the  FOIA.  Discovery  is 
a  pretrial  procedure  designed  to  permit  the  parties  to  a  proceeding  to  prepare  for  trial 
or,  if  possible,  to  resolve  the  controversy  without  a  trial.  It  is  not  designed  to  provide 
the  parties  with  the  level  of  access  to  Government  documents  furnished  to  the  general 
public  by  the  FOIA;  and  even  the  most  generous  rules  of  discovery  do  not  always  provide 
the  parties  with  that  level  of  access. 
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There  are  several  limitations  on  the  Government's  disclosure  obligations  in  the 
discovery  context  that  account  for  use  of  the  FOIA  as  a  supplemental  discovery  device. 
First,  discovery  is  normally  available  to  the  parties  only,  after  a  proceeding  has  begun  and 
then  only  for  a  short  period  of  time  before  trial  or  hearing.  Second,  it  may  be  used  only 
to  obtain  documents  that  are  relevant,  or  that  may  lead  to  information  that  is  relevant, 
to  the  pending  action.  Recent  reform  efforts  have  sought  to  keep  civil  discovery  in  the 
federal  courts  within  reasonable  bounds  by  emphasizing  that  the  purpose  of  discovery  is 
not  the  disclosure  of  information  but  the  simplification  of  the  matters  in  dispute.  More 
specifically,  the  1980  and  1983  amendments  to  the  discovery  riiles  in  the  Federal  Rules 
of  Civil  Procedure  seek  to  prevent  "overdiscovery"  by  increasing  the  trial  judge's 
supervisory  role.  Less  generous  discovery  is  available  in  criminal  proceedings  than  in 
civil  actions;  and,  in  some  administrative  adjudications,  no  formal  discovery  is  available 
at  all. 

The  Conference  believes  that  the  use  of  the  FOIA  for  discovery  purposes  is  a 
matter  of  valid  concern  to  the  Government  because  that  use,  unlike  other  uses  of  the 
FOIA,  may  disadvantage  the  Government's  position  in  litigation  in  several  ways.  First,  a 
party  in  litigation  with  the  Government  may  obtain  the  release  of  agency  records  without 
the  knowledge  of  Government  counsel  and  then  seek  to  use  those  records  to  surprise 
Government  counsel  at  trial  or  hearing.  Second,  a  party  in  litigation  with  the 
Government  may  disrupt  the  Government  counsel's  trial  preparation  by  seeking,  perhaps 
on  the  eve  of  the  trial  or  hearing,  the  release  under  the  FOIA  of  records  in  the 
Government's  litigation  files.  In  these  cases,  the  Government  counsel  must  divert 
attention  from  trial  preparation  in  order  to  prevent  a  FOIA  release  to  an  opposing  party 
of  sensitive,  nondisclosable  records.  Under  the  FOIA,  unlike  in  discovery,  the 
Government  does  not  enjoy  the  protection  of  a  cut-off  date  after  which  no  further 
requests  can  be  made.  Third,  a  party  in  litigation  with  the  Government  may  request 
production  of  the  same  documents  under  the  FOIA  and  in  discovery,  thus  necessitating 
duplicative  searches  and  releases.  In  these  cases,  the  Government's  primary  concern  is 
not  the  extra  burden  imposed  on  the  agency's  public  information  office  in  processing  the 
party's  FOIA  request,  but  the  burden  imposed  on  counsel  representing  the  Government  to 
protect  himself  from  duplicative  effort  and  to  keep  himself  informed  of  the  Government 
documents  obtained  by  opposing  parties. 

Some  recent  proposals  to  amend  the  FOIA  address  the  problem  by  temporarily 
denying  the  use  of  the  FOIA  to  a  party  to  a  pending  administrative  or  judicial  proceeding 
where  the  agency  records  in  question  may  be  requested  from  the  Government  through 
discovery.^  The  Conference  declines  to  take  a  position  on  these  proposals,  but  prefers  to 
endorse  a  relatively  modest  change  in  the  law  because  the  evidence  is  inconclusive  that  a 
substantial  burden  to  the  Government  is  caused  by  use  of  the  FOIA  for  discovery 
purposes  and  because  the  proposals  raise  significant  concerns  of  coverage  (i.e., 
applicability  to  proceedings  where  discovery  is  limited)  and  enforceability. 

If  the  FOIA  does  remain  fully  available  to  a  party  in  civil  litigation  with  the 
Government,  the  potential  disadvantages  to  the  Government  will  be  at  least  partially 
alleviated  by  requiring  the  party  to  notify  Government  counsel  of  aU  FOIA  requests  made 
by  or  on  behalf  of  the  party  for  the  purpose  of  obtaining  information  for  use  in  that 
litigation.  Through  notice  of  these  FOIA  requests.  Government  counsel  will  be  able  to 
learn  what  records  the  agency  is  releasing  in  response  to  the  requests.  This  should 
eliminate  any  danger  of  surprise  at  trial  or  hearing.   Also,  a  simple  inquiry  to  the  other 


^         See,  e.g.,  S.  774,  98th  Cong.,  1st  Sess.  (1983). 
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side  or  to  the  agency  FOIA  office  at  the  inception  of  discovery  can  determine  whether 
the  party  made  any  prior  FOIA  requests  that  relate  to  the  litigation.  Advance  notice  of 
a  party's  FOIA  requests  may  also  permit  Government  counsel  to  coordinate  FOIA  and 
discovery  searches  for  the  same  records  and  to  avoid  duplicative  searches.  Counsel  wiU 
therefore  be  in  a  stronger  position  to  protect  his  litigation  files,  although  he  may  stiU 
need  to  divert  his  attention  from  trial  preparation  in  order  to  assist  the  agency's  public 
information  office  in  resisting  the  disclosure  of  exempt  records. 

Finally,  courts  have  recognized  that  the  FOIA  should  not  be  used  to  delay  judicial 
or  administrative  proceedings.  The  Conference  believes  that  parties  to  Litigation  should 
not  be  able  to  use  the  FOIA  to  delay  ongoing  litigation  in  any  fashion.  Congress,  or  the 
courts  and  the  administrative  agencies  through  exercise  of  their  rulemaking  or  decisional 
powers,  may  properly  provide  that  pendency  of  a  FOIA  request,  or  of  proceedings 
related  to  such  a  request,  should  not  affect  the  progress  of  litigation  to  which  the 
requested  information  may  arguably  pertain. 

RECOMMENDATIONS 

1.  Congress  should  amend  the  Freedom  of  Information  Act  (FOIA)  to  require  a 
party  to  a  judicial  action  or  to  an  administrative  adjudication  or  formal  rulemaking 
proceeding,  to  which  the  Government  is  also  a  party,  to  notify  counsel  for  the 
Government  promptly  of  any  FOIA  requests  made  by  the  party,  by  his  counsel,  or  by 
some  other  person  acting  on  the  party's  behalf,  during  the  pendency  of  the  proceeding  for 
the  purpose  of  securing  the  release  of  agency  records  that  may  be  relevant  to  the 
proceeding. 

2.  Congress  should  also  provide  that,  if  a  party  does  not  comply  with  this  notice 
requirement,  the  court  or  agency  conducting  the  proceeding  may  preclude  the  party  from 
offering  in  the  proceeding  any  agency  records  released  in  response  to  the  request. 


See,    e.g.,   the  "DeLorean  case,"  United  States  v.   United  States  District  Court, 
Central  District  of  California,  717  F.  2d  478  (9th  Cir.  1983). 
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Mr.  English.  Mr.  Susman,  we  have  been  trying  to  get  a  little  of 
an  answer  up  here.  Maybe  you  can  help  us  out.  At  one  time  all  the 
FBI  agents  had  to  be  lawyers  and  accountants?  Is  that  still  true? 

Mr.  Susman.  It  is  not. 

Mr.  English.  What  other  categories  are  there  now? 

Mr.  Susman.  My  understanding  is  that  they  do  require  under- 
graduate degrees.  I  do  not  believe  that  they  any  longer  require 
some  form  of  graduate  or  specialized  training.  I  am  not  sure  why 
that  has  changed  other  than  just  the  change  in  recruiting.  I  think 
perhaps  affirmative  action  may  have  had  something  to  do  with  it 
initially  since  there  were  so  few  minorities  and  women  who  were 
lawyers  and  accountants. 

Mr.  English.  How  recent  has  that  change  been? 

Mr.  Susman.  It  has  certainly  been  since  I  have  come  to  Washing- 
ton which  was  about  1968.  Richard  Berg  says  it  has  been  a  long 
time  ago,  but  it  seems  like  yesterday. 

Mr.  English.  The  point  that  I  was  going  to  make  is  that  you 
made  mention  about  the  law  enforcement  officer  being  out  there 
having  to  know  all  about  the  law.  I  hope  he  knows  all  about  the 
law  because  he  has  to  arrest  folks  violating  it.  If  he  doesn't  have  an 
understanding  about  what  the  law  is,  then  he  has  difficulty.  I 
would  suspect  that  you  still  have  large  numbers  of  attorneys  that 
are  out  there  in  the  field  and  that  they  have  to  be  that  way  to  be 
FBI  agents.  I  would  agree  that  the  perception  can  be  a  problem, 
but  the  folks  who  are  lawyers  should  not  be  dealing  in  perception. 
If  you  have  a  whole  bunch  of  FBI  agents  out  there  in  the  field  who 
are  attorneys  as  well,  they  ought  to  have  a  pretty  good  feel  for 
what  the  reality  is,  and  they  ought  to  be  able  to  explain  what  kind 
of  protection  there  is.  They  ought  to  know  what  the  line  is.  I  don't 
expect  them  to  be  able  to  quote  chapter  and  verse,  but  I  think  they 
ought  to  have  a  good  feel  for  it. 

Mr.  Susman.  I  am  not  sure  if  we  want  that  to  become  like  a  Mi- 
randa warning,  where  every  time  an  agent  begins  to  talk  to  an  in- 
formant he  has  to  pull  out  a  card  that  says,  "You  have  a  right  not 
to  tell  me  anything.  An5rthing  you  tell  me  may  be  subject  to  disclo- 
sure under  the  Freedom  of  Information  Act,  or  you  may  have  cer- 
tain rights  under  the  Privacy  Act." 

Mr.  English.  Well,  I  don't  think  anybody  is  suggesting  that,  but 
I  think  what  we  have  suggested  is  that  whenever  an  informant 
asks  the  agent,  he  ought  to  be  able  to  get  something  pretty  close  to 
the  truth.  He  shouldn't  be  coming  back  and  saying,  "Well,  golly,  I 
was  up  at  FBI  headquarters,  and  man,  everything  is  wide  open." 
That  was  evidently  the  impression  of  this  agent  from  Oklahoma 
when  he  got  back,  that  is  just  about  what  it  was.  He  was  telling  my 
staff  about  it.  If  he  was  telling  them  about  it,  you  can  imagine 
what  he  was  telling  everybody  else.  So  that  is  what  concerned  me  a 
little  bit. 

I  certainly  don't  have  any  further  questions.  I  appreciate  you  all 
coming  up  and  testifying  before  us.  I  think  this  has  been  a  helpful 
afternoon,  and  it  looks  like  the  bells  are  going  to  shut  us  down, 
anyway.  There  is  a  vote  on  the  floor. 

Thank  you  very  much.  We  will  recess  subject  to  call  of  the  Chair. 

[Whereupon,  the  subcommittee  adjourned,  to  reconvene  subject 
to  the  call  of  the  Chair.] 
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[Sent  to  the  Head  of  all 
Departments  and  Agencies] 

rear  : 

On  January  7,  19F3,  Jonathan  C.  Pose,  Assistant  Attorney 
General,  Office  of  Legal  Policy,  Department  of  Justice,  issued 
new  guidance  on  the  adirinistration  of  the  fee  waiver  provisions 
of  the  Freedoir  of  Information  Act.   The  FOIA  assigns  the  Justice 
Department  responsibility  to  encourage  agency  compliance  with 
the  Act,  but  the  Department  cannot  issue  binding  guidance  on 
FOIA  administration.   If  Justice  Department  guidance  is  unwise, 
inconsistent  with  the  law,  or  not  in  accordance  with  congressional 
intent,  agencies  are  free  to  ignore  it. 

I  do  not  propose  to  provide  a  point-by-point  refutation  of 
the  Justice  Department  guidance  at  this  time.   A  review  of 
relevant  case  law  will  show  that  significant  cases  favorable 
to  the  granting  of  fee  waivers  were  not  considered  and  important 
aspects  of  cited  cases  were  ignored.   It  appears  that  the  Justice 
Department  selected  its  guidance  from  cases  and  pieces  of  cases 
chosen  to  provide  as  many  different  reasons  for  denying  fee 
waivers  as  possible  and  to  make  the  consideration  of  fee  waiver 
requests  as  complex  as  possible.   Because  the  Justice  Department 
guidance  is  so  biased  ,  I  offer  my  own  views  in  order  to  point 
out  some  of  its  shortcomings  and  to  indicate  strong  congressional 
support  for  a  generous  fee  waiver  policy. 

The  fee  waiver  provision  was  enacted  in  197^  because  the 
Congress  found  that  agencies  used  excessive  charges  to  discourage 
requesters  and  to  deny  access  to  information.   The  Senate  Peport 
on  the  original  version  of  the  fee  waiver  provision  stated: 

[The  bill]  allows  documents  to  be  furnished 
without  charge  or  at  a  reduced  charge  where  the 
public  interest  is  best  served  thereby.   This 
public-interest  standard  should  be  liberally 
construed  by  the  agencies... 
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This  policy  of  liberal  construction  is  the  single  most 
important  factor  in  the  interpretation  of  the  fee  waiver  provision, 
and  it  has  been  cited  approvingly  by  the  courts.   See,  e.g., 
Eudey  v.  Central  Intelligence  Agency,  478  F.  Supp.  1175  (1979); 
Bizzo  V.  Tyler,  438  F.  Supp.  895  (1977).   The  Justice  Department 
memorandum  cites  both  of  these  cases,  but  not  for  this  proposition. 
In  fact,  the  Justice  Department  has  conveniently  neglected  to 
to  mention  the  liberal  construction  policy  enunciated  by  the 
Congress  and  relied  upon  by  the  courts. 

The  Justice  Department  memorandum  proposes  five  criteria 
to  be  used  in  making  fee  waiver  determinations:   (1)  genuine 
public  interest  in  the  subject  matter  of  the  documents;  (2)  value 
to  the  public  of  -the  records  themselves;  (3)  availability  of  the 
requested  information  in  the  public  domain;  (4)  identity  and 
qualifications  of  requester;  and  (5)  personal  interest  of  the 
requester. 

As  described  by  the  Justice  Department,  several  of  these 
criteria  seem  to  invite  an  agency  to  substitute  its  own  judgment 
for  that  of  a  requester.   It  is  inappropriate  to  use  fee  waivers 
in  this  fashion.   If  a  reporter  seeks  a  fee  waiver  for  information 
sought  in  connection  with  a  news  story,  it  is  not  the  role  of  an 
agency  to  decide  whether  the  reporter  will  understand  the  informa- 
tion that  was  disclosed,  who  might  read  the  story,  or  whether 
the  story  is  important.   Editorial  judgments  are  made  exclusively 
by  the  press,  and  fee  waivers  are  not  to  be  used  to  second-guess 
or  direct  press  activities.   Similarly,  an  agency  should  not  use 
fee  waiver  requests  to  substitute  its  own  judgment  for  that  of 
scholars  and  others  whose  work  results  in  oversight  of  agency 
activities . 

For  requests  from  the  press  for  fee  waivers,  I  would  propose 
a  much  simpler  and  more  straightforward  rule:   information  pro- 
vided to  the  press  as  part  of  newsgathering  benefits  the  general 
public,  and  the  press  is  entitled  to  a  fee  waiver. 

I  hope  that  my  comments  on  fee  waivers  will  help  to  preserve 
a  balanced  policy.   I  expect  to  increase  oversight  of  FOIA  admini- 
stration in  general  and  of  fee  waivers  in  particular.   Those  who 
unreasonably  deny  fee  waivers  when  the  furnishing  of  information 
can  be  considered  as  primarily  benefiting  the  general  public 
can  expect  to  be  invited  to  explain  their  decisions  at  future 
hearings . 

Sincerely, 

Glenn  English 
Chairman 

GE : rg : em 
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B  MEMO  FROM  JONATHAN  C.  ROSE,  ASSISTANT  ATTORNEY  GENERAL, 
OFFICE  OF  LEGAL  POLICY,  DEPARTMENT  OF  JUSTICE,  TO  HEADS  OF 
ALL  FEDERAL  DEPARTMENTS  DATED  JANUARY  7,  1983 

U.S.  Department  of  Justice 
Office  of  Legal  Policy 


Assistant  Attorney  General  Wcshinglon.  D.C.  20S30 

January  7,  198  3 


TO:       Heads  6f  All  Federal  Departments 
And  Agencies 

FROM:      Jonathan  C.  RoseK^ 

Assistant  Attorney  General 
Office  of  Legal  Policy 

SUBJECT:   Freedom  of  Information  Act  Fee  Waivers 


Because  of  some  confusion  and  inconsistency  among  different 
agencies  in  the  administration  of  the  fee  waiver  provisions  of 
the  Freedom  of  Information  Act  (FOIA),  5  U.S.C.  §552,  as  amended, 
this  Office  is  providing  the  following  fee  waiver  policy  guidance 
on  behalf  of  the  Attorney  General,  see  28  C.F.R.  §0. 23(c)  (1981), 
and  in  accordance  with  5  U.S.C.  §552(d).   This  guidance  supersedes 
the  guidance  issued  by  the  Department  of  Justice  on  this  subject  in 
late  1980  and  early  1981.   Through  this  restatement  of  fee  waiver 
policy,  the  Department  of  Justice  expects  that  agencies  will  more 
consistently  and  successfully  apply  the  statutory  standard  that  a 
FOIA  fee  be  waived  or  reduced  "where  the  agency  determines  that 
waiver  or  reduction  of  the  fee  is  in  the  public  interest  because 
furnishing  the  information  can  be  considered  as  primarily  benefit- 
ing the  general  public. "  '  5  U.S.C.  §552( a) ( 4) ( A)  (emphasis  added). 

The  Department  of  Justice  remains  committed  to  encouraging 
agencies  to  waive  FOIA  search  and  duplication  fees  where  the 
disclosure  of  requested  information  will  primarily  benefit  the 
general  public.   In  such  cases,  the  granting  of  a  waiver  is  in 
the  public  interest.   However,  it  must  also  be  noted  that  federal 
agencies  are  obligated  to  safeguard  the  public  treasury  by  refus- 
ing to  provide  search  and  duplication  services  at  reduced  or  no 
cost  under  circumstances  in  which  waivers  are  not  provided  for  by 
the  statute.   Thus,  all  agency  personnel  should  be  aware  of  the 
dual  policy  objectives  embodied  in  the  statutory  fee  waiver  provi- 
sions:  (1)  the  fostering  of  disclosure  of  nonexempt  agency  records 
where  it  will  primarily  benefit  the  general  public,  and  (2)  the  pre- 
servation of  public  funds  where  there  will  be  insufficient  public 
benefit  derived  from  disclosure.   See  Burriss  v.  Central  Intelli- 
gence Agency,  524  F.  Supp.  448,  449  (M.D.  Tenn.  1981).   Fee  waivers 
must  not  be  granted  simply  because  it  is  the  course  of  least  resist- 
ance but,  rather,  only  where  the  statutory  standard  is  met. 


40-194  0-85-65 
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Decisions  on  fee  waiver  requests  are  matters  committed  to 
the  exercise  of  sound  agency  discretion.   See  Lybarger  v.  Cardwell, 
577  F.2d  764,  766  (1st  Cir.  1978).   Judicial  application  of  this 
principle  has  resulted  in  the  upholding  of  such  agency  determina- 
tions unless  they  are  found  to  be  "arbitrary  and  capricious."   See, 
e.g. ,  Diamond  v.  Federal  Bureau  of  Investigation,  548  F.  Supp. 
1158,  1160  (S.D.N.Y.  1982);  Sellers  v.  Webster,  2  GDS  1181,243  (S.D. 
111.  1981).   While  this  standard  appropriately  accommodates  the 
expertise  of  each  individual  agency,  there  are  five  general  factors 
which  should  be  considered  by  any  agency  determining  whether  there 
is  sufficient  public  benefit  to  be  derived  from  disclosure  to  war- 
rant the  granting  of  a  fee  waiver.   An  analysis  undertaken  according 
to  these  five  criteria  will  provide  a  sound  and  proper  basis  for  all 
such  determinations. 

First,  an  agency  must  determine  whether  there  is  a  genuine 
public  interest  in  the  subject  matter  of  the  documents  for  which  a 
fee  waiver  is  sought;  absent  such  a  public  interest,  there  is  no 
basis  for  granting  a  waiver.   See  Newsome  v.  Federal  Bureau  of 
investigation,  1  GDS  1179,142  (M.D.N.C.  1979).   There  is  no  univer- 
sal formula  by  which  the  existence  and  extent  of  legitimate  public 
interest  in  the  subject  matter  of  FOIA  requests  can  be  evaluated,  so 
each  agency  must  draw  on  its  unique  expertise  in  making  these  judg- 
ments about  the  subject  matter  of  its  own  records.   The  "public"  to 
be  benefited  need  not  be  so  broad  as  to  encompass  all  citizens,  but 
it  must  be  distinct  from  the  requester  alone.   An  interest  which  is 
personal  to  the  requester  is  insufficient,  see,  e.g. ,  Heimerle  v. 
Department  of  Justice,  3  GDS  1182,261  (D.D.C.  1982),  nor  is  it  in  the 
public  interest  to  grant  a  waiver  solely  on  the  basis  of  a  request- 
er's indigency,  see,  e.g. ,  Rizzo  v.  Tyler,  438  F.  Supp.  895,  900-01 
(S.D.N.Y.  1977). 

The  second  factor  which  agencies  must  examine  is  the  value  to 
the  public  of  the  records  themselves.   A  fee  waiver  is  appropriate 
only  if  the  disclosable  contents  of  the  records  are  in  fact  informa- 
tive on  the  issue  found  to  be  of  public  interest.   See,  e.g. ,  Common 
Cause  V.  Internal  Revenue  Service,  1  GDS  1179,188  (D.D.C.  1979), 
aff 'd,  646  F.2d  656  (D.C.  Cir.  1981).   No  matter  how  interesting  or 
vital  the  subject  matter  of  a  request,  the  public  is  benefited  only 
if  the  information  released  meaningfully  contributes  to  the  public 
development  or  understanding  of  the'  subject.   See,  e.g.  ,  Shaw  v. 
Central  Intelligence  Agency,  3  GDS  1183,009  (D.D.C.  1982).   Where  the 
information  that  can  be  disclosed  in  response  to  a  FOIA  request  is 
of  only  marginal  value  in  informing  the  public,  the  public  benefit 
derived  from  disclosure  is  diminished  accordingly. 

A  third  factor  to  be  considered  is  whether  the  requested 
information  is  already  available  in  the  public  domain.   This  factor 
is  one  that  occasionally  is  overlooked.   Agency  personnel  should 
ascertain  whether  material  being  considered  for  a  fee  waiver  has 
been  published  or  is  otherwise  available  on  the  public  record. 
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where  requested  information  is  already  in  the  public  domain, 
particularly  in  an  agency's  public  reading  room,  the  denial  of  a 
fee  waiver  is  appropriate.   See,  e.g. ,  Blakey  v»  Department  of 
Justice,  549  F.  Supp.  362,  364-65  (D.D.C.  1982). 

Fourth,  while  the  identity  of  a  FOIA  requester  is  usually  not 
a  proper  factor  for  agencies  to  consider  in  granting  or  denying 
access,  it  should  be  considered  in  acting  on  a  request  for  a  fee 
waiver.   See  Mahler  v.  United  States  Bureau  of  Prisons,  2  GDS 
1182,031  (D.D.C.  1980).   A  requester's  identity  and  qualif ications-- 
e.g. ,  expertise  in  the  subject  area  and  ability  and  intention  to 
disseminate  the  information  to  the  public--should  be  evaluated. 
See,  e.g.  ,  Lykins  v.  Rose,  3  GDS  1(82,485  (D.D.C.  1982).   Special- 
ized knowledge  is  often  required  to  extract  and  effectively  convey 
information  to  the  public  and  requesters  vary  in  their  ability  to 
do  so.  -  Therefore ,  requesters  should  specifically  describe  their  .. 
qualifications,  the  nature  of  their  research,  and  the  purposes  for 
which  they  intend  to  use  the  requested  materials.   See,  e.g.  , 
Blakey  v.  Department  of  Justice,  549  F.  Supp.  at  364.   Bare  asser- 
tions by  requesters  that  they  are  "researchers"  or  have  "plans  to 
author  a  book"  are  insufficient.   Burriss  v.  Central  Intelligence 
Agency,  524  F.  Supp.  at  449. 

The  final  criterion  requires  an  assessment,  based  upon  informa- 
tion provided  by  the  requester  as  well  as  information  independently 
available  to  the  agency,  of  any  personal  interest  of  the  requester 
reasonably  expected  to  be  benefited  by  disclosure.   Such  interests 
of  course  include  any  commercial  interest,  as  well  as  the  interests 
of  first-party  requesters  in  records  pertaining  to  themselves  and 
the  interests  of  parties  seeking  records  for  use  in  litigation. 
See,  e.g.  ,  Dorta  v.  Federal  Bureau  of  Investigation,  3  GDS  1182,349 
(D.D.C.  1982).   It  is  necessary  to  assess  the  magnitude  of  any  such 
personal  interest,  and  then  to  compare  it  with  that  of  any  discern- 
able  public  benefit,  because  a  fee  waiver  or  reduction  is  appro- 
priate under  the  statute  only  where  the  benefit  to  the  general 
public  is  primary.   See  Eudey  v.  Central  Intelligence  Agency,  478 
F.  Supp.  1175,  1177  (D.D.C.  1979);  Rizzo  v.  Tyler,  438  F.  Supp. 
at  900. 

In  conclusion,  we  again  urge  agencies  to  conduct  thorough 
reviews  of  all  fee  waiver  requests,  on  a  case-by-case  basis,  and 
to  grant  waivers  or  reductions  only  in  those  cases  in  which  the 
requester  establishes  that  the  disclosure  of  the  information  will 
primarily  benefit  the  general  public.   Only  then  can  the  public  be 
assured  that  government  agencies  are  honoring  the  Congressional 
mandate  to  disclose  records  at  reduced  or  no  charge  where  their 
release  primarily  benefits  the  general  public,  while  in  other 
cases  preventing  "a  drain  upon  agency  appropriations  that  Congress 
never  intended."   Blakey  v.  Department  of  Justice,  549  F.  Supp. 
at  365. 
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C.  CRITIQUE  OF  JUSTICE  DEPARTMENT'S  FOIA  FEE  WAIVER  POLICY,  PRE- 
PARED BY  RICHARD  EHLKE,  AMERICAN  LAW  DIVISION,  CONGRES- 
SIONAL RESEARCH  SERVICE,  LIBRARY  OF  CONGRESS,  JANUARY  24, 
1983 


Congressional  Research  Service 
The  Library  of  Congress 


Washington,  D.C.     20540 

January  24,  1983 

TO       :   House  Government  Information  and 
Individual  Rights  Subcomittee 
Attention:   Robert  Gellman 

FROM     :   American  Law  Division 

SUBJECT   :   Critique  of  Justice  Department's  FOIA  Fee  Waiver  Policy 

This  memorandum  examines  the  policy  guidance  issued  on  January  7,  1983,  by 

the  Office  of  Legal  Policy,  Department  of  Justice,  to  the  heads  of  federal  agen- 

1/ 
cies  on  Freedom  of  Information  Act  fee  waivers.   Background  on  the  fee  waiver 

Issue  and  a  critique  of  the  new  policy  is  provided. 

The  Freedom  of  Information  Act  (FOIA)  provides  that  agencies  issue  regula- 
tions specifying  search  and  duplication  fees  for  responding  to  requests  under 
the  Act.   However,  it  directs  that 

Documents  shall  be  furnished  without  charge  or 
at  a  reduced  charge  where  the  agency  determines 
that  waiver  or  reduction  of  the  fee  is  in  the 
public  interest  because  furnishing  the  informa- 
tion can  be  considered  as  primarily  benefiting 
the  general  public. 

5  U.S.C.  552(a)(4)(A). 

The  fee  provisions  limiting  agency  recovery  of  fees  to  only  the  direct  costs 
of  search  and  duplication  of  records  and  requiring  fee  waivers  or  reductions  in 
certain  circumstances  were  added  in  the  1974  amendments  to  the  FOIA.   The  amend- 
ments were  designed  to  alleviate  what  had  been  determined  to  be  a  major  problem 


1/  U.S.  Department  of  Justice,  Office  of  Legal  Policy,  Freedom  of  Informa- 
tion Act  Fee  Waivers  (1983),  attached  (hereinafter,  fee  waiver  memorandum). 
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area  In  the  operation  of  the  Act,  namely,  exceslve  charges  being  used  to  dis- 

y 

courage  requesters  and  deny  access  to  information. 

The  Senate  Report  on  the  original  version  of  the  fee  waiver  provision 

stated: 

Finally,  S.  2543  allows  documents  to  be  furnished 
without  charge  or  at  a  reduced  charge  where  the  public 
interest  is  best  served  thereby.   This  public-interest 
standard  should  be  liberally  construed  by  the  agencies; 
It  is  borrowed  from  regulations  in  effect  at  the  De- 
partments of  Transportation  and  Justice.   In  addition 
to  establishing  the  general  rules,  the  amendment  speci- 
fies that  fees  shall  ordinarily  not  be  charged  whenever 
the  person  requesting  the  records  is  indigent,  when  the 
aggregate  fee  would  amount  to  less  than  $3,  when  the 
records  requested  are  not  found,  or  when  the  records 
located  are  withheld. 

The  Conference  Committee  modified  the  Senate  provision  to  its  present  form  and 

reiterated  the  salutary  purpose  of  the  provision: 

The  Senate  amendment  .  .  .  provided  that  an  agency 
could  furnish  the  records  requested  without  charge  or 
at  a  reduced  charge  If  it  determined  that  such  action 
would  be  in  the  public  interest.   It  further  provided 
that  no  fees  should  ordinarily  be  charged  if  the  person 
requesting  the  records  was  indigent,  if  such  fees  would 
amount  to  less  than  $3,  if  the  records  were  not  located 
by  the  agency,  or  if  they  were  determined  to  be  exempt 
from  disclosure  under  subsection  (b)  of  the  law. 

The  conference  substitute  .  .  .  retains  the  agency's 
discretionary  public-interest  waiver  authority  but  elim- 
inates the  specific  categories  of  situations  where  fees 
should  not  be  charged . 

By  eliminating  the  list  of  specific  categories,  the 
conferees  do  not  intend  to  imply  that  agencies  should 


2J   See,  S.  Rept.  No.  93-854,  93d  Cong.,  2d  Sess.  (1974),  reprinted  in  Free- 
dom of  Information  Act  and  Amendments  of  1974  Source  Book,  Joint  Committee  Print, 
94th  Cong.,  1st  Sess.  155  (1975)  (hereinafter,  1975  Source  Book). 

3/  Id.,  at  164. 

■4/  S.  Rept.  No.  93-1200,  93d  Cong.,  2d  Sess  (1974),  reprinted  in  1975  Source 
Book  225. 
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actually  charge  fees  in  those  categories.   Rather, 
they  felt,  such  matters  are  properly  the  subject 
for  individual  agency  determination  in  regulations 
implementing  the  Freedom  of  Information  law.   The 
conferees  intend  that  fees  should  not  be  used  for 
the  purpose  of  discouraging  requests  for  informa- 
tion or  as  obstacles  to  disclosure  of  requested 
information. 

The  Department  of  Justice  issued  its  first  guidance  on  fee  waivers  in  the 

5/ 
Attorney  General's  Memorandum  on  the  1974  FOIA  Amendments: 

Where  an  agency  perceives  a  substantial  question 
whether  release  of  requested  information  can  be  con- 
sidered as  "primarily  benefiting  the  general  public" 
it  should  consider  exercising  its  discretion  under 
this  provision.  What  Is  required  is  the  application 
of  good  faith  In  determining  whether  public  payment 
should  be  made  for  essentially  public  benefits.   In 
its  consideration  of  the  matter,  the  agency  need  not 
employ  any  particular  formalized  procedure,  and  may 
draw  upon  both  special  expertise  and  general  knowledge 
concerning  such  matters  as  the  size  of  the  public  to 
be  benefited,  the  significance  of  the  benefit,  the 
private  interest  of  the  requester  which  the  release 
may  further,  the  usefulness  of  the  material  to  be  re- 
leased, the  likelihood  that  tangible  public  good  will 
be  realized,  and  other  factors  which  may  be  pertinent 
to  the  appropriateness  of  public  payment.   Deliberate, 
irrational  discrimination  between  one  case  and  the 
next  is  of  course  improper;  but  neither  is  It  neces- 
sary to  develop  a  system  of  rigid  guidelines  or  in- 
flexible case  precedents. 

There  is  no  doubt  that  waiver  or  reduction  of  fees 
is  discretionary.   The  statute  provides  that  it  "shall" 
be  done  only  "where  the  agency  determines  that  waiver 
or  reduction  ***  is  in  the  public  interest  because 
furnishing  the  information  can  be  considered  as  prim- 
arily benefiting  the  general  public."   (Emphasis  sup- 
plied.) The  most  authoritative  expression  of  legislative 
history  on  the  point,  the  Conference  Report,  refers  to  the 
provision  as  establishing  a  "discretionary  public-interest 
waiver  authority."   (Conf.  Rept.  p.  8.) 


5/  Attorney  General's  Memorandum  on  the  1974  Amendments  to  the  Freedom  of 
Information  Act  (1975),  reprinted  In  1975  Source  Book  525. 
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Additional  guidance  was  supplied  In  a  January  5,  1981,  memorandum  to  fed- 
eral agencies  from  Attorney  General  Clvllettl  which  Incorporated  a  1980  policy 

y 

statement  promulgated  by  the  Department's  Office  of  Information  Law  and  Policy. 

The  January  7,  1983,  memorandum  is  intended  to  supersede  these  earlier  policy 

II 
statements  and  guides. 

The  new  waiver  policy  differs  significantly  from  past  departmental  policy 
in  tone  and  motivation.   While  its  catalogue  of  the  relevant  consideration  in 
an  agency  decision  to  grant  a  waiver  and  its  citation  of  supporting  case  law  is 
on  the  whole  accurate,  the  emphasis  placed  on  particular  considerations  and  what 
is  left  unstated  represent  the  major  points  of  departure  from  prior  policy.   In 
addition,  significant  cases  are  omitted  and  important  aspects  of  cited  cases  are 
Ignored,  which  arguably  casts  the  memorandum  more  as  a  guide  to  fee  waiver  de- 
nials than  an  encouragement  to  agencies  to  broadly  apply  the  provision. 

The  contrast  in  tone  of  the  new  policy  is  an  effort  to  cut  back  on  what  is 

perceived  as  the  overly  generous  policy  embodied  in  past  guidance.   A  November 

30,  1982,  0MB  memorandum  to  presidential  advisor  Ed  Meese  noted  that 

The  Department  of  Justice  is  currently  preparing  re- 
vised guidance  on  the  standards  for  "fee  waivers" 
under  the  FOIA.   The  Act  authorizes  an  agency  to  re- 
duce or  waive  the  rates  of  the  search  and  reproduction 
fees  charged  a  requester  if  it  is  "in  the  public  inter- 
est."  The  Justice  Department  under  the  Carter  Adminis- 
tration had  Issued  a  fairly  liberal  policy  statement  on 
the  fee  waiver  provision  which,  in  our  opinion,  has  un- 
necessarily expanded  the  number  of  fee  waivers  granted. 
We  anticipate  the  current  Justice  review  to  produce  a 
policy  that  strictly  and  narrowly  interprets  the  provi- 
sion. We  will  review  the  new  waiver  policy  prior  to  its 
publication  by  Justice  to  ensure  that  it  will  conform  to 
an  overall  policy  position  on  the  assessment  of  FOIA  fees. 


bj   Memorandum  to  Heads  of  Departments  from  Attorney  General  Clvllettl 
(January  5,  1981). 

Tj   Fee  waiver  memorandum,  supra  note  1  at  1 . 

8/  Memorandum  to  Ed  Meese  from  Joe  Wright,  Office  of  Management  and  Budget 
(November  30,  1982). 
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In  contrast  to  the  cost-recovery  focus  of  the  new  policy,  the  1981  Clvllettl 

memorandum  accompanying  the  Department's  policy  statement  premised  Its  guidance  on 

what  It  saw  as  "the  Federal  Government  often  fall[lng]  to  grant  fee  waivers  under 

the  Freedom  of  Information  Act  when  requesters  have  demonstrated  that  sufficient 

public  Interest  exists  to  support  such  waivers."   The  memorandum  continued: 

Except  In  extraordinary  cases,  the  decision  to  grant 
a  fee  waiver  under  the  Freedom  of  Information  Act  is 
vested  in  the  discretion  of  the  agency  concerned.   Con- 
gress clearly  Intended  that  this  discretion  be  exercised 
generously  in  all  cases  where  either  the  content  of  the 
records  being  released  or  the  identity  of  the  requester 
suggest  that  the  public  Interest  would  be  served  by  doing 
so.   Examples  of  requesters  who  should  ordinarily  receive 
consideration  for  partial  fee  waivers,  at  minimum,  would 
be  representatives  of  the  news  media  or  public  Interest 
organizations,  and  historical  researchers.   Such  waivers 
should  extend  to  both  search  and  copying  fees,  and  In  all 
appropriate  cases,  complete  rather  than  partial  waivers 
should  be  granted.   Neither  Individual  prejudices  regard- 
ing what  constitutes  the  public  Interest  nor  such  imper- 
missible considerations  as  the  quantity  of  material  like- 
ly to  be  released  after  processing  have  any  place  in  our 
application  of  a  sound  fee  waiver  policy. 

The  absence  of  a  generous  fee  waiver  practice  must  op- 
erate to  thwart  the  purposes  for  which  this  Act  was  passed. 
What  I  am  seeking  now  is  your  cooperation  in  identifying 
those  requests  that  are  supported  by  a  substantial  public 
interest  and  in  granting  fee  waivers  in  all  such  cases. 

The  new  policy  memorandum,  on  the  other  hand,  cites  "confusion  and  incon- 
sistency among  different  agencies  in  the  administration  of  the  fee  waiver  pro- 
visions" of  the  FOIA  as  necessitating  a  restatement  of  fee  waiver  policy.   Five 
standards  which  should  inform  agency  fee  waiver  decisions  are  enunciated:   (1) 
genuine  public  interest  in  the  subject  matter  of  the  documents;  (2)  value  to 
the  public  of  the  records  themselves;  (3)  availability  of  the  requested  informa- 
tion In  the  public  domain;  (4)  identity  and  qualifications  of  requester;  and  (5) 


9^/  Memorandum,  supra  note  6  at  1. 
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personal  Interest  of  the  requester.   These  standards  have  been  articulated  In 
one  form  or  another  In  the  case  law  and,  Indeed,  are  criteria  also  contained  In 
the  1980  Department  policy  guide.   What  differs  Is  the  new  policy's  emphasis  on 
agencies'  obligation  to  "safeguard  the  public  treasury"  and  its  implicit  ad- 
monition to  narrowly  apply  the  waiver  standards  to  that  end. 

The  memorandum  also  omits  any  guidance  to  agencies  to  insure  that  those 
qualified  receive  the  benefit  of  fee  waivers.   The  Clviletti  memorandum  called 
for  a  "generous  fee  waiver  practice"  and  the  policy  guide  suggested  practices 
designed  to  facilitate  fee  waiver  such  as  inviting  requesters  to  reformulate 
requests  and  providing  administrative  appeals  for  fee  waiver  decisions.   The 
partial  waiver  or  reduction  of  fees,  if  complete  waiver  was  not  warranted,  was 
also  encouraged  and  agencies  were  instructed  to  invite  requesters  to  resubmit 
requests  for  fee  waivers  if  subsequent  release  of  the  documents  demonstrated 
that  a  waiver  was  justified  in  the  public  interest.   The  new  policy  contains 
none  of  these  glosses  on  fee  waiver  policy. 

The  selection  and  citation  of  cases  in  the  memorandum  is  also  consistent 
with  the  narrower  focus  of  the  new  policy  and  the  lack  of  positive  encouragement 
to  agencies  to  broadly  apply  the  waiver  provisions  of  the  Act.   Several  cases  in 
which  agency  refusals  to  waive  fees  were  reversed  by  the  court  as  being  arbi- 
trary and  capricious  were  omitted.   See,  e.g,  Allen  v.  FBI,  2  GDS  ir82,242  (D.D.C. 

10/ 
1982);  Fitzgibbon  v.  CIA,  No.  76-700  (D.D.C.  1976);    Wooden  v.  Office  of 


10/  The  brief  opinion  is  reprinted  In  Hearings  on  the  Freedom  of  Information 
Act  Before  the  Subcomm.  on  Administrative  Practice  and  Procedure,  Senate  Judi- 
ciary Comm.,  95th  Cong.,  1st  Sess.  822  (1977).   The  court  in  Fitzgibbon  held: 

The  implication  evident  from  Defendants'  letter 
rejecting  fee  waiver  is  that  the  agency  feels  an 
obligation  to  the  public  to  collect  fees  for 
processing  Freedom  of  Information  Act  requests. 
Any  such  perceived  obligation  is  irrelevant  to  the 
purposes  of  §  552(a)(4)(A). 
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Juvenile  Justice  Assistance,  2  CDS  r81,123  (D.D.C.  1981).   Furthermore,  two  cases 
In  which  agency  fee  waiver  decisions  were  rejected  are  cited  In  the  memorandum 
for  propositions  which  are  peripheral  to  the  significant  guidance  the  cases  pro- 
vide with  respect  to  the  proper  standards  for  waiver.   In  Diamond  v.  FBI,  548 
F.  Supp.  1158  (S.D.N.Y.  1982) — cited  in  the  memorandum  for  the  propriety  of  the 
"arbitrary  and  capricious"  standard  of  judicial  review  of  agency  waiver  deci- 
sions— the  court  rejected  the  FBI's  proffered  reasons  for  not  waiving  fees.   It 
held: 

Insofar  as  the  agency's  determination  was  based 
on  the  risk  to  the  public  fisc  in  waiving  fees  for  pro- 
spective authors  without  a  guarantee  of  future  public 
benefit,  it  was  based  on  a  factor  "not  controlling  under 
the  terms  of  the  statute"  and  was,  therefore,  arbitrary 
and  capricious.   An  agency  may  not  decline  to  waive  fees 
because  of  a  perceived  obligation  to  the  public  to  col- 
lect them.   Courts  seem  most  willing  to  overrule  agency 
fee  determinations  in  cases  in  which  authors  sought  in- 
formation to  further  their  research  Into  topics  of  his- 
torical interest.   Because  the  FBI  never  determined  that 
Diamond's  research  was  not  of  public  interest,  its  re- 
fusal to  waive  document  reproduction  fees  was  without 
rational  support,  and  defendant  is  ordered  to  waive  the 
fee. 

548  F.  Supp.  at  1160. 

Likewise,  the  memorandum  Ignores  the  holding  in  Eudey  v.  Central  Intelligence 

Agency,  478  F.  Supp.  1175  (D.D.C.  1979)  and  that  portion  of  the  opinion  which 

outlined  the  errors  in  the  agency's  processing  of  the  fee  waiver  request: 

In  the  instant  case,  the  Central  Intelligence 
Agency's  determination  not  to  waive  fees  was  based 
on  Its  assessment  that  few  documents  will  be  re- 
leased in  response  to  Plaintiff's  request.  That 
determination  was  arbitrary  and  capricious  because 
it  was  based  on  a  factor  that  is  not  controlling 
under  the  terms  of  the  statute .   The  statute  does 
not  permit  a  consideration  of  how  many  documents 
will  ultimately  be  released.   The  Court  notes,  more- 
over, that  a  single  document  may.  In  the  present  con- 
text, substantially  enrich  the  public  domain.   In 
addition,  knowledge  of  the  quantity  of  responsive 
documents  in  agency  files  alone,  or  of  the  absence 
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of  such  documents,  may  Itself  benefit  the  public  by 
shedding  light  on  the  subject  of  Plaintiff's  research. 
Finally,  although  the  CIA  has  determined  that  most  of 
the  material  sought  is  exempt  from  disclosure,  once  Plain- 
tiff's request  is  processed  the  agency's  determination 
will  be  subject  to  judicial  review  with  the  burden  on 
the  agency  to  justify  non-disclosure  under  the  statu- 
tory exemptions.   It  cannot  be  gainsaid  that  in  many 
cases  government  agencies  are  unable  to  meet  that 
burden.   The  CIA  concedes  that  Plaintiff's  research 
Is  of  public  Interest  and  is  significant.   Its  de- 
cision not  to  grant  Plaintiff  a  waiver  or  reduction 
of  processing  fees  under  5  U.S.C.  §  552(a)(4)(A)  was 
therefore  arbitrary  and  capricious. 

478  F.  Supp.  at  1177. 
The  discussions  In  both  Diamond  and  Eudey  provide  guidance  to  agencies  In  making 
fee  waiver  decisions.   However,  the  use  of  the  cases  in  the  memorandum  arguably 
obscures  their  most  significant  aspect. 

The  memorandum's  use  of  other  cases  also  reveals  its  narrower  focus.   Shaw 
v.  Central  Intelligence  Agency,  3  CDS  ir83,009  (D.D.C.  1982),  for  Instance,  is 
cited  to  support  the  proposition  that  "No  matter  how  Interesting  or  vital  the 
subject  matter  of  a  request,  the  public  is  benefited  only  if  the  information  re- 
leased meaningfully  contributes  to  the  public  development  or  understanding  of 
the  subject."  While  it  is  true  that  the  court  upheld  the  agency's  denial  of  fee 
waiver  to  plaintiffs,  representatives  of  an  assassination  research  group,  the 
agency  subsequently  agreed  to  reduce  the  fees  and  to  reconsider  its  waiver  deci- 
sion if  the  documents  retrieved  demonstrated  that  the  public  Interest  would  be 
furthered  by  disclosure.   Both  of  these  options — fee  reduction  and  reconsidera- 
tion of  the  waiver  decision — were  noted  in  the  1980  Department  policy  statement; 
neither  appears  in  the  recent  guidance  memorandum.   See  also,  Lybarger  v.  Cardwell, 
577  F.2d  764  (1st  Cir.  1978)  (fees  reduced);  Burriss  v.  Central  Intelligence 
Agency,  524  F.  Supp.  448  (M.D.  Tenn.  1981)  (plaintiff  Invited  to  restructure  re- 
quest).  Finally,  almost  half  of  the  cases  cited  in  the  memorandum  involve 
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requests  by  prisoners  or  ex-convicts  for  records  on  themselves.   In  fact,  such 
cases  predominate  in  the  body  of  case  law  on  fee  waivers.    Most  involve  summary 
treatment  of  the  waiver  issue  and  contribute  little  to  providing  guidance  to 
agencies  given  the  rather  obvious  lack  of  general  public  interest  in  the  dis- 
closures sought  in  such  cases.   Relying  on  these  cases  while  ignoring  more  sub- 
stantive case  law  discussions  of  fee  waivers  in  other  contexts  contributes  to  a 

12/ 
narrow  and  arguably  incomplete  view  of  the  fee  waiver  issue. 

In  conclusion,  the  new  policy  guidance  on  FOIA  fee  waivers  is  an  admitted 

effort  to  narrowly  construe  the  provision.   Recovery  of  more  of  the  costs  of 

FOIA  operation  is  a  goal  of  not  only  the  fee  waiver  policy  but  also  proposed 

13/ 
amendments  to  the  FOIA  submitted  by  the  Administration.    To  that  end,  the 

1983  fee  waiver  memorandum  presents  a  narrowly  focused  listing  of  fee  waiver 

criteria  with  little  of  the  elaboration  which  former  policy  guides  employed  to 

encourage  agencies  to  generously  exercise  their  discretion  in  fee  waiver  cases. 

Richard  Ehlke 
Legislative  Attorney 


11/  See,  cases  collected  In  the  Department's  September  1982  edition  of  Its 
Freedom  of  Information  Case  List. 

12/  The  memorandum  does  rely  heavily  on  Blakey  v.  Department  of  Justice, 
549  FT~Supp.  362  (D.D.C.  1982)  in  which  the  court  upheld  agency  denial  of  a  fee 
waiver  for  documents  on  the  Kennedy  assassination  requested  by  the  former  staff 
director  of  the  House  Select  Committee  on  Assassinations.  The  presence  of  the 
documents  in  the  FBI's  public  reading  room  and  their  provision  to  several  media 
representatives  Influenced  the  court's  holding.   The  case  has  been  appealed. 
No.  82-2499  (D.C.  Cir.).   For  criticism  of  reliance  on  public  reading  room 
availability  in  fee  waiver  cases,  see  Bonine,  Public-Interest  Fee  Waivers  Under 
the  Freedom  of  Information  Act,  1981  Duke  L.J.  213,  255-6  (1981). 

13/  See,  S.  1751,  97th  Cong.,  2d  Sess.  (1982).   The  FOIA  amendments  reported 
by  the  Senate  Judiciary  Committee  also  contain  provisions  to  improve  FOIA  cost 
recovery.   S.  1730,  97th  Cong.,  2d  Sess.  (1982). 


APPENDIX  2.— LETTER  TO  CHAIRMAN  GLENN  ENGLISH,  SUB- 
COMMITTEE ON  GOVERNMENT  INFORMATION,  JUSTICE, 
AND  AGRICULTURE,  FROM  MILTON  J.  SOCOLAR,  ACTING 
COMPTROLLER  GENERAL  OF  THE  UNITED  STATES,  GEN- 
ERAL ACCOUNTING  OFFICE,  DATED  AUGUST  22,  1984, 
WITH  COMMENTS  ON  S.  774 


COMPTROLLER  GENERAL  OF  THE  UNITED  STATES 
WASHINGTON  O.C.  20648 


B-2 14853  August  22,  198U 


The  Honorable  Glenn  English 
Chairman,  Subcommittee  on  Government 

Information,  Justice,  and  Agriculture 
Committee  on  Government  Operations 
House  of  Representatives 

Dear  Mr.  Chairman: 

By  letter  dated  May  16,  1984,  and  subsequent  discussion 
with  your  office,  you  asked  for  our  views  on  certain  portions  of 
S.  774,  a  bill  to  amend  the  Freedom  of  Information  Act  (FOIA) 
(5  U.S.C.  §  552).   Specifically,  you  requested  that  we  estimate 
the  cost  and  the  difficulty  to  GAO  of  assessing  agency  compli- 
ance with  FOIA  time  limits,  as  would  be  provided  under  section  1 
of  the  bill.   This  section,  among  other  things,  would  permit 
agencies  to  retain  half  of  the  fees  collected  under  FOIA  to  off- 
set the  costs  of  complying  with  the  law.   The  remaining  fees 
would  be  deposited  in  the  U.S.  Treasury's  general  fund  as  mis- 
cellaneous receipts.   The  bill  would  provide,  however,  that  an 
agency  may  not  retain  any  of  the  fees  it  collects  after  the  Gen- 
eral Accounting  Office  or  the  Office  of  Management  and  Budget 
has  determined  that  the  agency  is  not  in  substantial  compliance 
with  the  applicable  time  limits. 

As  discussed  in  detail  below,  we  believe  that  implementa- 
tion of  this  provision  would  be  both  difficult  and  costly  for 
GAO.   Although  the  section  does  not  in  itself  require  GAO  to 
conduct  reviews  of  agency  compliance,  its  enactment  could  be 
seen  as  evidencing  the  Congress'  intent  that  GAO  play  a  signi- 
ficantly greater  FOIA  oversight  role  than  in  the  past.   Assum- 
ing, as  requested  in  your  letter,  that  GAO  were  to  attempt  to 
annually  determine  compliance  on  the  part  of  each  Cabinet 
Department  and  independent  agency  with  large  FOIA  operations, 
these  new  responsibilities  would  draw  heavily  on  our  resources 
and  possibly  delay  or  preclude  our  undertaking  other  important 
work.   Secondly,  absent  clearer  legislative  guidance,  we  believe 
it  difficult  to  determine  with  certainty  whether  an  agency  could 
be  said  to  be  in  substantial  compliance  with  applicable  FOIA 
time  limits,  as  now  contemplated  by  section  1. 
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In  order  to  preserve  GAO's  ability  to  provide  timely  and 
effective  oversight  over  the  broad  spectrum  of  federal  activi- 
ties, and  in  light  of  our  existing  authority  to  review  govern- 
ment activities,  we  recommend  deleting  the  reference  to  GAO  in 
section  1. 

As  you  know,  section  1  of  S.  774  provides  in  part: 

"One-half  of  the  fees  collected  under  this 
section  shall  be  retained  by  the  collecting  agency 
to  offset  the  costs  of  complying  with  this  section. 
The  remaining  fees  collected  under  this  section  shall 
be  remitted  to  the  Treasury's  general  fund  as  miscel- 
laneous receipts,  except  that  any  agency  determined 
upon  an  investigation  and  report  by  the  General 
Accounting  Office  or  the  Office  of  Management  and 
Budget  not  to  have  been  in  substantial  compliance 
with  the  applicable  time  limits  of  paragraph  (6)  of 
this  subsection  shall  not  thereafter  retain  any  such 
fees  until  determined  by  the  agency  making  such  find- 
ing to  be  in  substantial  compliance." 

While  allowing  an  agency  to  retain  one-half  of  the  fees 
collected  in  discharging  its  FOIA  responsibilities,  the  above- 
quoted  provision  would  condition  said  disposition  upon  the 
agency's  substantial  compliance  with  applicable  time  limits. 
This  provision  was  added  by  the  Senate  Committee  on  the  Judi- 
ciary to  address  both  the  concerns  that  agencies  currently  have 
no  source  of  funds  to  compensate  for  the  additional  processing 
costs  of  FOIA  requests  and  that  such  a  "reward"  would  enhance 
the  effectiveness  of  the  act  by  promoting  adherence  to  its  time 
limits.   (S.  Rep.  No.  221,  98th  Cong.,  1st  Sess.  11-12  (1983).) 
Both  GAO  and  OMB  would  be  authorized  to  investigate  whether  an 
agency  is  in  substantial  compliance  with  FOIA  time  limits  and, 
in  effect,  to  determine  an  agency's  entitlement  to  continue  to 
retain  the  fees. 

Such  a  determination  appears  difficult  to  make.   Neither 
the  language  of  the  bill  nor  its  accompanying  legislati-e  his- 
tory offer  any  guidance  as  to  the  factors  or  formula  to  be 
employed  by  GAO  or  OMB  in  examining  whether  an  agency  can  be 
said  to  be  in  substantial  compliance  with  the  FOIA  time  limits. 
While  recourse  may  be  made  to  judicial  opinions  as  to  what  may 
constitute  an  exceptional  circumstance  justifying  additional 
time  for  a  particular  request  under  the  act  (S  552(a)(6)(C)), 
there  are  no  readily  available  indicia  by  which  GAO 


1033 


B-214853 


investigators  could  evaluate  an  agency's  overall  compliance.  If 
such  a  determination  is  desired,  we  ask  that  the  Congress  define 
what  constitutes  "substantial  compliance,"  possibly  by  reference 
to  acceptable  percentages. 

Secondly,  the  Congress  should  clarify  whether  it  expects 
GAO  or  0MB  to  independently  evaluate  the  propriety  of  an 
agency's  claim  in  any  given  case  that  "unusual  circumstances" 
exist  justifying  time  extensions,  as  provided  in  section  2  of 
the  bill,  for  purposes  of  determining  an  agency's  overall  com- 
pliance and  eligibility  to  retain  half  of  the  fees  collected. 
Such  an  evaluation  seems  implicit  but  would  add  to  the 
complexity  and  scope  of  the  investigation. 

Another  aspect  complicating  a  determination  of  an  agency's 
compliance  with  FOIA  time  limits  is  whether  each  component  of- 
fice within  an  agency  is  to  be  evaluated  independently  of  other 
components  and  allowed  to  retain  its  share  of  total  agency 
collections  accordingly.   Section  1  refers  only  to  an  "agency," 
presumably  as  the  term  would  be  broadly  defined  under  section 
15.^   Differentiating  each  component  within  an  agency  would  be 
more  likely  to  provide  incentive  for  components  to  comply, 
regardless  of  other  components'  performance.   Such  an  approach 
would,  however,  increase  the  complexity  of  GAO's  and  0MB 's 
responsibility.   The  Department  of  Defense,  for  example,  has  18 
reporting  components.   In  order  to  assess  compliance,  we  would 
review  each  component.   The  same  holds  true  for  other  Cabinet 
Departments,  such  as  the  Department  of  Health  and  Human 
Services,  which  has  10  FOIA  units. 

We  therefore  recommend  that  the  Congress  clarify  whether 
individual  components  within  an  agency  are  to  be  evaluated  and 
allowed  to  retain  collections  independently. 

Even  assuming  that  legislative  guidance  is  provided  regard- 
ing the  aforementioned  points,  the  magnitude  of  a  compliance  in- 
vestigation would  be  large.   Even  by  using  statistical  sampling 
techniques,  a  great  number  of  cases  would  have  to  be  reviewed. 
For  example,  to  achieve  a  statistically  sound  sample  necessary 
to  evaluate  the  performance  of  each  separate  reporting  component 


iFor  FOIA  purposes,  section  15  of  S.  774  would  define  agency 
as 

"any  executive  department,  military  department.  Gov- 
ernment corporation.  Government  controlled  corporation 
or  other  establishment  in  the  executive  branch  of  the 
Government  (including  the  Executive  Office  of  the 
President),  or  any  independent  regulatory  agency." 
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within  DOD,  we  would  have  to  review  a  total  of  approximately 
2,500  FOIA  requests  (based  on  the  72,534  requests  completed 
during  calendar  year  1983  ) .   The  scope  of  our  work  could  not  be 
restricted  to  merely  reviewing  time  frames.   Adding  to  the 
breadth  of  the  assignment  are  the  logistics  of  taking  the 
sample,  locating  request  files,  and  analyzing  them.   The 
agencies'  systems  have  to  be  understood,  questions  answered,  and 
officials  interviewed.   Finally,  our  findings  need  to  be 
analyzed,  conclusions  reached,  a  report  prepared,  and  agency 
comments  considered.   In  addition,  it  seems  reasonable  to  expect 
GAO  to  be  in  a  position  to  recommend  specific  corrective  actions 
if  an  agency  is  not  in  compliance. 

The  cost  to  GAO  of  such  an  evaluation  on  an  annual,  govern- 
mentwide  basis,  as  suggested  in  your  letter,  would  also  be 
high.   While  we  cannot  provide  a  detailed  calculation  of  the 
cost  to  GAO  of  this  work,  we  can  provide  some  estimates  of 
potential  costs.   In  our  view  the  larger  FOIA  reporting 
components  of  a  department  would  require  separate  evaluations, 
while  smaller  components  could  possibly  be  combined  into  one 
evaluation.   In  the  instance  of  the  Department  of  Defense,  for 
example,  we  would  assume  that  the  Departments  of  the  Navy,  the 
Air  Force,  and  the  Army  would  require  separate  evaluations 
because  of  the  size  of  their  FOIA  activities.   We  have  estimated 
the  cost  of  reviewing  a  Department's  FOIA  activities  as 
approximately  $140,000,  or  a  total  of  $420,000  for  all  three 
Departments.   If  we  further  conservatively  assume  that  all  other 
Defense  components  could  be  evaluated  together  as  one  assignment 
at  a  similar  cost  of  $140,000,  our  total  costs  of  evaluating  the 
Department  of  Defense  would  be  an  estimated  $560,000.   Within 
both  Defense  and  other  departments  or  agencies,  compliance 
review  costs  would  depend  heavily  on  the  choice  of  components  to 
be  reviewed  separately. 

CONCLUSIONS 


On  balance,  because  of  such  costs  and  the  potential  impact 
on  other  GAO  operations,  we  do  not  favor  legislation  for  our 
Office  to  assess  agency  compliance  with  FOIA  requirements.   That 
is  not  to  say,  however,  that  selectively  timed  and  targeted 
independent  reviews  are  not  worthwhile  and  cannot  help  to  im- 
prove agency  performance.   We  believe  they  do,  and  for  that  rea- 
son we  have  and  will  continue  to  program  FOIA-related  reviews  at 
various  agencies.   In  addition,  as  you  know,  committees  having 
appropriate  jurisdiction  may  at  any  time  request  our  Office  to 
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perform  desired  reviews  and,  under  31  U.S.C.  S  717,  we  will  per- 
form such  requested  reviews.   For  example,  our  1983  report 
entitled  Freedom  of  Information  Act  Operations  at  Six  Department 
of  Justice  Units  {GAO/GGD-83-64,  May  23,  1983)  was  conducted  at 
your  request.   We  believe  such  arrangements,  in  lieu  of  a  speci- 
fic legislative  provision,  are  mutually  advantageous  because 
they  permit  us,  through  discussions  with  a  committee,  to  identi- 
fy specific  agencies  of  concern  and  reach  agreement  regarding 
the  scope  and  report  timing.   In  this  manner  we  can  concentrate 
on  the  matters  of  greatest  concern  to  the  Congress. 

RECOMMENDATIONS 

Accordingly,  we  recommend  that  the  provision  for  GAO  to 
determine  and  report  on  agency  compliance  with  FOIA  time  limits 
be  deleted  from  the  bill.   Regardless  of  whether  GAO  or  another 
agency  assesses  compliance,  we  recommend  that  the  Congress  (1) 
clarify  what  constitutes  "substantial  compliance,"  (2)  indicate 
whether  agency  claims  of  "unusual  circumstances"  should  be 
evaluated,  and  (3)  clarify  whether  individual  components  within 
an  agency  are  to  be  evaluated  and  allowed  to  retain  collections. 

Please  let  us  know  if  we  can  be  of  further  assistance. 

Sincerely  yours. 


Acting  Comptroller  General 
of  the  United  States 


40-194  0-85-66 


APPENDIX  3.— STATEMENT  OF  THE  AMERICAN  SOCIETY  OF 
ACCESS  PROFESSIONALS  ON  S.  774,  SEPTEMBER  7,  1984 


asap 


A  ■  r         •  /•     •  r,       /  ■  PO    Box  76805 

American  bociety  or  Access  Professionals  Washington,  d  c  2001  i 


September  7,  1984 


STATEMENT  OF  THE  AMERICAN  SOCIETY  OF  ACCESS  PROFESSIONALS 

ON  S.  774,  THE  "FREEDOM  OF  INFORMATION  REFORM  ACT", 

AND  RELATED  ISSUES 

BEFORE  THE 

SUBCOMMITTEE  ON  GOVERNMENT  INFORMATION, 

JUSTICE,  AND  AGRICULTURE 

COMMITTEE  ON  GOVERNMENT  OPERATIONS 

U.S.  HOUSE  OF  REPRESENTATIVES 

The  American  Society  of  Access  Professionals  (ASAP)  wishes  to 
express  its  views  on  S.  774,  the  "Freedom  of  Information 
Reform  Act,"  and  related  issues  now  pending  before  the 
Subcommittee.   The  Society  is  appreciative  for  this 
opportunity,  and  hopes  its  comments  will  be  helpful  to  the 
Subcommittee.   We  stand  ready  to  assist  you  in  any  way  we  can. 

The  Society,  founded  in  1980,  with  national  headquarters  in 
Washington,  D.C.,  is  composed  of  individuals  devoted  to 
facilitating  effective  and  responsible  administration  of 
statutes  pertaining  to  the  availability  of  government 
records.   It  is  a  non-partisan,  professional  organization, 
whose  members  include  Federal  employees  and  persons  from  the 
private  sector  concerned  with  these  issues.   Since  we  number 
among  our  members  persons  who  administer  the  Freedom  of 
Information  Act  for  Federal  agencies,  journalists,  attorneys 
representing  requesters,  and  a  wide  variety  of  other  users  of 
the  Act,  a  complete  range  of  perspectives  concerning  the 
statute  is  represented.   We  believe  our  views  on  the 
administration  of  the  Act  will  be  helpful  to  the  Subcommittee. 

The  Society  is  strongly  committed  to  the  principle  of  freedom 
of  information,  and  welcomes  efforts  to  m^ieo  *-he  Freedom  of 

(1036) 


1037 


Information  Act  a  more  effective,  workable  mechanism  for 
implementing  that  principle.   We  believe  that  the  bill  before 
you  provides  a  number  of  improvements  that  draw  on  the 
experience  of  the  Government  and  of  users  of  the  Act  in 
attempting  to  make  the  process  more  efficient  and  to  better 
balance  the  many  competing  rights  and  interests  involvea. 
There  are  other  parts  of  the  bill  which  we  oppose.   For  these 
portions  we  are  explaining  our  opposition  and  offering 
suggestions  to  make  the  bill  more  effective  for  its  intenaed 
purpose. 

Before  addressing  the  specifics  of  the  bill,  we  want  to  call 
to  your  attention  three  very  important  FOIA  issues  which  the 
bill  does  not  address. 

First,  we  believe  that  you  should  give  the  most  serious 
consideration  to  establishing  more  effective  procedures  to 
ensure  an  expert  and  impartial  adjudicatory  process  for  the 
administration  of  the  FOIA.   Such  a  process  could  operate 
within  particular  agencies,  as  the  Inspectors  General  do,  or 
within  the  Executive  Branch  as  a  unified  body,  similar  to  the 
Merit  Systems  Protection  Board.   The  enormous  volume  of 
current  case  law  and  administrative  practice  compels  a  need  to 
balance  fairly  --  on  the  facts  of  individual  cases  --  the 
interests  of  the  requester  or  the  public  against  the  positions 
pressed  by  agency  officials.   Regardless  of  whether  official 
positions  are  those  of  the  political  executives  of  an  agency 
or  of  career  program  managers,  there  is  a  need  for  an 
independent,  experienced  counterweight  to  upgrade 
administration.   No  law  is  better  in  practice  than  its 
administration,  and  a  law  that  addresses  all  Federal  programs 
and  almost  all  information  requires  careful  and  objective 
administration. 

Secondly,  ASAP  believes  that  the  Congress  needs  to  define 
specifically  what  a  "record"  is  for  the  purposes  of  the 
Freedom  of  Information  Act  --  particularly  with  respect  to 
records  formerly  held  by  agencies,  and  records  not  held  by 
agencies  but  accessible  by  them.   Further,  what  constitutes  a 
request  also  needs  congressional  definition.   While  there  is 
case  law  about  these  questions,  ASAP  believes  that  both 
Federal  agencies  and  private  requesters  deserve  a  precise 
statement  of  congressional  intent  in  these  important  threshold 
areas. 

Finally,  the  current  judicial  puzzling  over  congressional 
intent  with  respect  to  the  relationship  of  the  Freedom  of 
Information  Act  and  the  Privacy  Act  ought  to  be  put  to  rest  by 
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a  distinct  Congressional  statement  on  the  issue,  either  in 
other  legislation  now  pending,  or  in  this  bill.   The  question 
of  whether  or  not  the  Privacy  Act  is  a  (b) (3)  statute  is  so 
basic  to  the  use  of  both  Acts  by  the  public  that  it  ought  to 
be  resolved  once  and  for  all  by  the  Congress. 

We  have  the  following  specific  observations  about  the  bill: 

Uniform  Fees.   We  advise  against  requiring  a  uniform  schedule 
of  fees  for  all  agencies  set  by  the  Office  of  Management  and 
Budget  (sec.  1,  amending  sec.  552(a)(4)(A)).   Agencies  vary 
considerably  in  their  size,  organizational  structure,  volume 
of  records,  arrangements  for  record-keeping  and  retrieval, 
number  and  types  of  records  requested,  and  the  nature  of 
review  that  is  required.   These  differences  all  contribute  to 
the  existing  differences  in  processing  costs,  and  argue 
against  uniformity  in  fee-setting.   Uniform  fees,  set  by  0MB, 
might  well  be  set  at  the  highest  common  denominator,  not  the 
lowest,  with  the  consequence  that  the  cost  of  access  would  be 
increased  unnecessarily  to  many  users  of  the  FOIA. 

It  might  be  appropriate  to  have  0MB  issue  flexible  guidance, 
which  could  set  lower  and  upper  limits  for  fees,  or  set  fees 
only  for  particular  services  that  lend  themselves  to  uniform 
fees,  or  provide  instructions  for  agency  determination  of 
fees,  but  would  not  establish  all  fees  for  the  entire 
government. 

Our  comments  on  waivers  and  other  aspect  of  fees  are 
applicable  whether  the  rules  are  made  centrally  by  0MB  (as  the 
bill  would  require)  or  by  each  agency. 

Fee  Waiver.   The  bill  would  make  clear  that  waivers  and 
reductions  in  fees  are  not  available  when  the  primary  benefit 
of  the  request  would  be  to  the  commercial  or  private  interests 
of  the  requester.   We  believe  the  provisions  for  charging  for 
review  costs  need  amendment  because  of  the  possible 
inappropriate  burden  this  may  place  on  individuals  and  other 
non-commercial  requesters  and  on  small  businesses  (sec.  1, 
creating  a  new  sec.  552  (a)  (4)  (A)  (ii) )  .   The  principles  behind 
ASAP's  comments  on  this  section  are: 

o   agencies  should  be  able  to  recover  the  costs  of 

processing  FOIA  requests,  including  review  costs,  when 
they  are  made  by  commercial  requesters,  i.e.,  business 
should  pay  the  full  cost  of  review; 

o   individual,  non-commercial  requesters  should  be 
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treated  like  public  interest  requesters,  and  not  be 
charged  for  review  time;  and 

o   the  news  media  and  small  businesses  should  in  general 
not  be  treated  like  other  businesses. 

We  note  that  individuals  are  often  at  a  disadvantage  in  the 
face  of  procedures  whose  real  purpose  is  to  protect  against 
misuse  or  overuse  of  access  rights  by  commercial  requestors  or 
litigants.   We  believe  that  the  individual,  non-commercial 
requester  should  be  treated  like  a  public  interest  requester, 
or  at  least  be  shielded  from  financial  hardship.   The  ordinary 
individual  requester  should  enjoy  uncomplicated  access  to 
government  records  and  should  not  be  burdened  with  the 
necessity  of  certifying  who  he  or  she  is,  or  of  proving  that 
he  or  she  is  not  a  commercial  or  other  cost-bearing  user.   One 
of  our  members  characterized  information  as  a  perishable 
product,  and  with  that  thought,  in  the  interests  of  preserving 
its  timely  usefulness,  we  oppose  procedures  that  routinely 
complicate  the  prompt  availability  of  information. 

Agency  Retention  of  Fees.   We  oppose  permitting  agencies  to 
retain  fee  income  from  FOIA  requests  (sec.  1,  establishing  a 
new  sec.  552 (a)  (4)  (A)  (ii i) )  .   To  let  agencies  retain  fees 
would  bring  an  inappropriate  entrepreneurial  spirit  to 
administration  of  the  Act.   Staff  and  office  operations  should 
not  be  dependent  on  income,  lest  there  be  an  incentive  to 
determine  fees  on  the  basis  of  agency  financial  needs.   Each 
agency  should  devote  sufficient  resources  to  administer  the 
Act  in  a  spirit  of  openness  and  assistance  to  the  public.   We 
see  no  logic  in  rewarding  an  agency  for  complying  with  its 
legal  duties,  or  for  creating  an  incentive,  inimical  to  the 
purposes  of  the  Act,  to  deny  fee  waivers  in  situations  where 
they  might  otherwise  be  encouraged. 

Time  Limits.   ASAP  opposes  the  increase  of  the  extended 
deadline  for  agency  response  to  thirty  days  (sec.  2,  amending 
sec.  552(a)  (6)).   Relaxing  the  time  limits  may  encourage 
dilatory  treatment  of  ordinary  requests  and  have  the 
unintended  effect  of  lengthening  the  norm  for  agency 
response.   Without  the  imperative  of  the  short  deadline, 
agency  employees  may  become  less  responsive,  or  feel  that  they 
are  relieved  of  the  stigma  of  breaching  statutory  time  limits. 
We  do,  however,  support  the  new  additional  circumstances 
(proposed  sec.  552 (a)  (6)  (B)  (iv) - (vi) )  for  which  extensions  may 
be  given,  as  long  as  the  existing  overall  time  limits  are 
preserved.   Within  those  limits,  the  newly  defined 
circumstances  make  a  responsible  allowance  for  unusually  large 


1040 


volumes  of  requests  or  appeals,  and  prevent  interference  with 
an  agency's  statutory  functions  attested  to  by  the  agency's 
head.   The  new  circumstances  also  accommodate  the  time  needs 
for  the  new  notification  requirements  for  submitters  of 
information  that  the  bill  would  establish  (sec.  3,  creating  a 
new  sec.  552(a) (7) ) . 

Expedited  Access.   We  oppose  the  provision  that  would  permit 
expedited  access  in  some  cases  (sec.  2,    creating  a  new  sec. 
552(a) (6) (E) ) .   The  present  time  demands  of  the  law,  which  as 
noted  above  we  advise  you  to  leave  in  place,  provide 
sufficiently  rapid  response  for  requesters.   However,  should 
the  Congress  increase  the  extended  deadline  to  thirty  days,  we 
would  in  those  circumstances  support  an  expedited  procedure  to 
avoid  hardship. 

Statute  of  Limitations.   We  think  there  is  little  value  in  a 
statute  of  limitations  (sec.  4,  amending  sec.  552(a)(4)(B)) 
whose  practical  effects,  in  our  view,  would  be  illusory.   A 
requester  could  always  renew  the  request  within  the  statutory 
period,  leaving  the  agency  in  the  same  position  as  it  is  under 
present  law  with  respect  to  record  retention.   Agencies  should 
be  able  to  follow  their  normal  record  destruction  schedules 
when  a  final  administrative  decision  has  been  made,  unless  the 
record  pertains  to  a  matter  in  litigation. 

Proper  Requests;  Definition  of  Requester.   We  question  the 
provision  (sees.  12  and  15,  amending  sec.  552  (a) (3)  and 
(f)(4))  that  would  limit  requests  under  the  Act  to  U.S. 
citizens,  lawfully  admitted  aliens,  and  organizations 
incorporated  within  the  United  States.   The  imposition  of 
across-the-board  identity  and  citizenship  requirements  would 
impair  the  goals  of  the  Act  and  would  likely  be  ineffectual. 

Individual  U.S  citizens  who  are  first-time  requesters  --  who 
constitute  a  large  proportion  of  requesters  --  will  be  unduly 
burdened  by  having  to  identify  themselves  and  prove  their 
status.   Enforcement  will  be  difficult.   The  classes  of 
requester  sought  to  be  excluded  are  likely  to  be  the  most 
sophisticated  and  the  least  inconvenienced  by  the  new 
requirements.   They  may  well  be  prepared  to  circumvent  the 
requirements,  while  the  naive,  first-time  individual  requester 
may  be  burdened,  delayed,  or  intimidated. 

If  a  provision  of  this  sort  is  desired,  steps  should  be  taken 
to  limit  its  use  to  appropriate  situations  --  for  example 
where  national  security  or  international  trade  are  involved 
--  to  prevent  an  agency  from  responding  to  a  request  for 
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consumer  information  with  a  demand  for  a  naturalization  or 

birth  certificate.   We  observe  also  that  the  definition  of  a 

U.S.  person  is  not  needed  except  for  the  purposes  of  this 
provision. 

Publication  of  Exemption  3  Statutes.   ASAP  opposes  the 
provision  that  would  prohibit  agencies  from  relying  on  any 

(b) (3)  statute  to  exempt  records  from  disclosure  except  as 
they  have  identified  and  published  a  list  of  such  statutes 
within  270  days  of  enactment  (sec.  16,  creating  a  new  sec.  552 

(g)).   The  rule  would  prevent  an  agency  from  relying  on  a 
valid  statute  that  was  overlooked,  or  otherwise  not  published 
in  the  list,  by  the  agency.   As  such,  it  would  mean  that  an 
agency  would  in  effect  be  waiving  the  application  of  a  valid 
statute,  passed  by  Congress.   It  is  a  fundamental  principle  of 
the  relationship  of  the  branches  of  government  that  an 
executive  agency  cannot  waive  the  application  of  laws  passed 
by  Congress;  this  provision  would  do  violence  to  that 
principle.   Legally,  and  likely  in  practice  too,  the  agency's 
list  would  give  no  more  notice  than  the  statute  itself  of  the 
limitations  on  disclosure.   Further,  the  courts  would 
ultimately  determine  whether  an  agency's  invocation  of  a 
statute  were  correct;  to  this  extent  the  notice  would  be  of  no 
help  to  the  prospective  requester  about  his  or  her  rights  in 
the  long  run. 

We  recommend  an  alternative  in  which  there  would  be,  for  the 
information  of  the  public,  a  comprehensive  listing  of  (b)(3) 
statutes.   Agencies  or  the  Congress  could  do  this.   ASAP  has 
recently  published  a  list  of  statutes  that  agencies  have  in 
fact  relied  on  to  avoid  disclosure  under  the  FOIA,  which  we 
hope  will  help  to  inform  the  public.   A  copy  is  attached. 
Even  if  an  agency  published  such  a  list,  it  should  not  be 
bound  by  this;  it  should  have  the  flexibility  to  determine 
what  law  applies  in  the  case  of  any  particular  request.   Ihe 
list  would,  however,  put  the  public  on  notice  about  the  major 
categories  of  information  that  would  probably  be  withheld. 

DESIRABLE  PROVISIONS.   There  are  a  number  of  provisions  in  the 
existing  bill  that  we  support,  although  we  do  not  necessarily 
urge  a  comprehensive  overhaul  of  the  Act  merely  to  clarify  the 
statute  or  codify  case  law. 

Business  Confidentiality.   ASAP  generally  supports  the 
provision  (sec.  3,  creating  a  new  sec.  552(a)(7)),  essentially 
codifying  existing  practices,  that  would  require  agencies  to 
establish  procedures  to  let  submitters  designate  information 
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they  want  treated  as  trade  secrets,  or  commercial,  research, 
financial,  or  business  information  under  exemption  (b) (4) ,  and 
to  afford  the  submitters  an  opportunity  to  object  to 
disclosure. 

Rights  of  Requester  and  Submitter  in  Litigation.   We  support 
the  role  that  submitters  would  have  under  the  new  judicial 
review  provisions  (sec.  4,  amending  sec.  552(a)(4)(B)).   This 
would  give  the  submitter  rights  equivalent  to  that  of  a 
requester.   It  is  also  helpful  to  create  a  procedural  right 
within  the  Freedom  of  Information  Act,  rather  than  through  the 
present  makeshift  resort  to  other  sections  of  the 
Administrative  Procedure  Act. 

In  particular,  we  support  the  right  of  a  submitter  to  receive 
notice  of  a  lawsuit  against  the  agency  for  disclosure  of  a 
record  furnished  by  a  submitter  for  which  a  (b) (4)  exemption 
may  be  claimed;  and  the  right  of  a  requester  to  receive  notice 
of  a  lawsuit  to  compel  an  agency  to  withhold  a  record  that  has 
been  requested.   We  do,  however,  recommend  that  the  position 
of  the  submitter  be  further  strengthened  by  providing  for 
compulsory  joinder  of  a  submitter  who  objects  to  an  agency's 
release  of  information. 

Proper  Requests.  Parties  in  Litigation.   Vie  support  the 
provision  that  would  toll  the  time  limits  when  requests  are 
made  by  parties  to  judicial  proceedings  or  administrative 
adjudication  (sec.  12,  creating  a  new  sec.  552(a)(3)(B)). 
This  narrow  solution,  which  simply  postpones  an  agency's 
obligation  to  disclose,  is  a  good  solution  to  the  difficult 
problem  created  by  use  of  the  FOIA  as  a  discovery  or 
harassment  device.   However,  it  is  important  that  the 
provision  be  applicable  in  administrative  proceedings  only 
when  the  agency  rules  in  fact  offer  an  effective  opportunity 
for  the  party  to  request  material  from  the  agency.   We  urge 
careful  monitoring  of  the  use  of  this  provision  in 
administrative  adjudication  situations. 

Public  Record  Requests.   We  support  the  provision  that  would 
let  agencies  accommodate  requesters  by  furnishing  copies  ot 
materials  such  as  newspaper  clippings,  magazine  or  journal 
articles,  and  other  such  public  documents  that  the  agency 
keeps  in  its  files  for  its  own  use  (sec.  5,  creating  a  new 
sec.  552(a)(8)).   But  the  option  of  agencies  to  tell  a 
requester  where  records  may  be  obtained  elsewhere  should  be 
available  only  when  the  material  can  reasonably  be  obtained 
elsewhere  by  the  requester.   We  would  hope  that  agencies  are 
not  overburdened  with  requests  of  this  nature,  and   believe 
the  operation  of  this  provision  should  be  watched  closely 
should  it  be  enacted. 
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Exemption;  Manuals  and  Examination  Materials.   ASAP  supports 
the  clarification  of  exemption  (2)  to  include  internal  manuals 
and  instructions,  the  disclosure  of  which  may  jeopardize 
investigations,  inspections,  audits,  or  negotiations,  or  which 
may  compromise  examinations  (sec.  7,  amending  sec. 
552(b) (2)).   However,  we  believe  the  bill  should  be  even  more 
specific  in  explicitly  permitting  agencies  to  withhold 
vulnerability  assessments  and  risk  analyses,  as  well  as 
security  plans,  such  as  those  for  computer  security. 
Withholding  of  these  materials  may  be  necessary  to  assure 
effective  accomplishment  of  an  agency's  mission,  and  in  som.e 
cases  may  be  necessary  to  prevent  harm  to  the  public  safety. 

Exemption;  Personal  Privacy.   We  support  the  bill's 
modification  (sec.  8,  amending  sec.  552(b)(6),  and  sec.  9, 
amending  sec.  552(b)(7))  of  the  personal  privacy  exemptions. 
With  respect  to  exemption  (6) ,  it  clarifies  that  the  exemption 
may  apply  without  reference  to  specific  types  ot  files  such  as 
medical  or  personnel  files,  and  in  this  it  codifies  existing 
law.   We  support  the  exemption  for  name  and  address  lists, 
particularly  as  they  may  be  exploited  for  commercial 
solicitation.   We  further  support  the  proposed  "reasonably  be 
expected"  standard  for  application  of  both  exemptions  (6)  and 
(7)  in  place  of  the  present  more  difficult  standard  of 
demonstrable  harm. 


APPENDIX  4.— "THE  (b)(3)  PROJECT:  CITATIONS  BY  FEDERAL 
AGENCIES  (1975-1982)"  SUBMITTED  BY  AMERICAN  SOCIE- 
TY OF  ACCESS  PROFESSIONALS,  1984 

The  (b)(3)  Project: 

Citations  by  Federal  Agencies 

(1975-1982) 

The  American  Society  of  Access  Profcssioncils 

P.O.  Box  76865 

Washington,  D.C.  20013 


The  American  Society  of  Access  Professionals  (ASAP)  is  pleased  to  present  the  first  catalog  of 
statutes  invoked  by  Federal  agencies  under  the  (b)(3)  exemption  of  the  Freedom  of  Information 
Act  (FOIA).  It  is  our  goal  to  help  those  who  work  with  these  statutes  and  the  FOIA,  and  to  assist 
the  Congress  in  its  deliberations  on  specific  statutory  exemptions  from  the  FOIA  disclosure 
requirements.  We  believe  that  the  first  step  toward  a  rational  discussion  of  the  (b)(3)  issues  is  a 
clear  list  of  invoked  laws,  the  agencies  using  them  and  examples  of  the  type  of  data  that  the 
agencies  state  is  protected  by  the  laws. 

ASAP  is  an  independent,  non-profit  professional  organization  formed  in  1980  that  represents  a 
wide  cross-section  of  individuals  in  both  the  public  and  private  sectors  who  are  concerned  with 
effective  and  responsible  administration  of  the  various  "access  laws"  (FOIA,  Privacy,  etc.). 
ASAP  works  toward  solutions  to  the  problems  inherent  in  such  laws  and  promotes  an 
understanding  and  appreciation  of  fair  information  practice. 

Hugh  V.  O'Neill 
President 


Deborah  Drosnin 
Vice-President 


Washington,  D.C. 
1984 


— 3— 

(1044) 


1045 


PREFACE 

This  catalog  is  the  first  compilation  of  statutes  invoked  by  Federal  agencies  under  section  (b)(3)  of  the 
Freedom  of  Information  Act  (FOIA)  5  U.S.C.  552.  It  contains  135  statutory  provisions  cited  by  a  total  of 
40  agencies. 

A  note  about  how  this  list  was  compiled.  A  questionnaire  was  sent  to  the  91  agencies  that  made  FOIA 
reports  to  Congress  after  1975,  asking  each  agency  to  indicate  the  exemption  3  statutes  on  which  the 
agency  relied  through  1982  to  deny  access  to  information  under  the  FOIA,  and  the  type  of  information 
covered  by  each  statute.  The  questionnaire  was  followed  up  by  telephone  calls  where  necessary. 

We  have  not  included  the  Privacy  Act  (PA)  as  an  exemption  3  statute.  Although  both  the  Justice 
Department  and  the  Office  of  Management  and  Budget  have  issued  guidance  to  Federal  agencies 
stating  that  the  PA  is  an  exemption  3  statute,  both  have  also  told  agencies  not  to  apply  that  guidance  at 
the  administrative  level  or  unless  litigation  has  been  brought  in  court  outside  the  D.C.  or  Third  Circuits. 
The  issue  is  currently  being  considered  by  the  U.S.  Supreme  Court  and  the  Congress. 

The  following  acknowledgements  are  in  order.  ASAP  is  especially  grateful  to  Joyce  J.  Blakley,  co-chair 
of  the  Legislative  Committee  during  1983  and  the  Special  Projects  Subcommittee  on  the  Catalog  of 
Statutes  under  the  FOIA  (b)(3)  Exemption  in  1984,  for  her  hard  work  and  diligence.  Without  her  efforts, 
this  compilation  would  not  exist.  Many  thanks  also  to  Blakley's  co-chair  on  the  committees,  Phyllis 
DePiazza,  who  also  put  in  many  hours  of  hard  work  to  get  this  project  into  print.  Thanks  also  to  Bruce 
Moyer  and  Gerald  Sturges,  the  Legislative  Committee  co-chairs  in  1982,  under  whose  supervision  the 
project  was  initiated.  In  addition,  gratitude  is  owed  to  the  following  individuals  for  their  work  in  checking, 
correcting,  polishing  and  finishing  this  publication:  Dorothy  A.  Chambers,  Carl  C.  Coleman,  Eleanor  L. 
Howell,  Russell  M.  Roberts,  Lola  Secora  and  Leslie  H.  Weisman.  ASAP  would  also  like  to  thank  all  the 
agency  employees  who  took  the  time  to  respond  to  our  questionnaire. 

The  catalog  is  arranged  by  title  of  the  U.S.  Code,  in  ascending  order.  For  each  statute  we  have  listed  the 
agency/ies  that  reported  having  invoked  the  statute  to  deny  access  to  information,  and  an  example  of 
the  type  of  data  that  falls  within  the  scope  of  the  statute.  An  index  appears  at  the  back  of  the  compilation. 
It  consists  of  a  list  of  Executive  Branch  Agencies  taken  from  The  United  States  Government  Manual 
1983/84,  the  official  handbook  of  the  Federal  Government.  Agencies  beside  which  no  reference  is  made 
to  use  of  FOIA's  (b)(3)  exemption  either  specifically  reported  that  they  did  not  cite  the  exemption  during 
the  reporting  period  or  they  did  not  file  any  report  at  all. 

This  compilation  is  a  point  of  departure  and  a  working  tool  rather  than  a  definitive,  permanent  list.  ASAP 
hopes  to  update  this  listing  at  the  beginning  of  each  Congress.  In  the  meantime,  we  welcome  your 
comments. 
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STATUTE 

lU.S.C.  §n2(b) 


AGENCY 

Department  of  State 


2  U.S.C.  §437g(a)(12){A)  &  (B)       Federal  Election  Commission 


5  U.S.C.  §552b(c)(6) 

5  use.  Appendix  1  §(7)(b) 

5  U.S.C.  §552b(c)(9)(B) 
5  U.S.C.  §1206(b)(l) 

5  use.  §7114(b)(4){C) 

5  U.S.C.  §7132 
7  U.S.C.  §12 

7U.S.C.  §12,  8a,  as 
amended  by  16 

7U.S.C.  §136e(d) 

7U.S.C.  §136h(b) 

7U.S.C.  §136h(g) 

7  U.S.C.  §608(d),  §608(d)(2) 
7  U.S.C.  §  1373(c) 

7  US.C.  §2011-2026 


Civil  Aeronautics  Board 


Department  of  Commerce 
Veterans  Administration 

Civil  Aeronautics  Board 

Merit  Systems  Protection 
Board 


Veterans  Administration 
Department  of  Treasury 
Office  of  Personnel  Management 

Veterans  Administration 

Commodity  Futures  Trading 

Commission 
Department  of  Agriculture 

Commodity  Futures  Trading 
Commission 

Environmental  Protection 
Agency 

Environmental  Protection 
Agency 

Environmental  Protection 
Agency 

Department  of  Agriculture 

Department  of  Agriculture 


Department  of  Agriculture 


EXAMPLE  OF  DATA  WITHIN  SCOPE  OF  STATUTE 

The  text  of  international  agreements  other  than  treaties  to 
which  the  United  States  is  a  party. 

Any  notification  or  investigation  made  under  this  section 
shall  not  be  made  public  without  written  consent  of  person 
receiving  such  notification  to  whom  such  investigation  is 
made- 
Financial  data  on  persons  whose  personal  credit  standing  is 
relied  on  by  CAB  in  determining  the  financial  fitness  of  a 
carrier;  or  names  and  identifying  references  to  persons  not 
directly  connected  to  an  investigation. 

Identity  of  employees  filing  confidential  complaints  with  the 
Inspector  General  or  "whistleblower"  identifying  information. 

Discussions  of  pending  cases  in  litigation. 

The  Office  of  Special  Counsel  may  not  dislose  identity  of 
individual  who  describes  violations  of  law,  rule  or  regulation, 
mismanagement,  waste  of  fijnds,  or  abuse  of  authority  to  the 
Office  of  Special  Counsel. 

Management  advice  and  training  documents  concerning 
collective  bargaining. 


General  management  advice  and  training  documents. 

Commodity  trading  information,  business  and  transactions 
report  information. 


Pending  investigational  files. 


Confidential  information  relating  to  the  registration  of  types 
and  amount  of  pesticides. 

Trade  secrets  of  pesticide  producers. 


Prohibits  disclosure  of  information  regarding  pesticide 
registrants  to  any  foreign  or  multinational  pesticide  producer. 

Marketing  agreements  and  orders. 

Reports  submitted  to  the  Secretary  of  Agriculture  by 
warehousemen,  processors  and  common  carriers  as  well  as 
purchasers  of  commodities. 

Information  regarding  food  stamps  and  food  stamp 
recipients. 
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STATUTE 

8U.S.C.  §n01,etseq. 


8  U.S.C.  §1202,  1202(b), 
1202(0 

8  U.S.C.  §1304 


10  U.S.C.  §2304 
12  U.S.C.  §1464(d) 

12  use  §1730 

12  U.S.C.  §1818(h)(l) 

13  U.S.C.  §9 

13  U.S.C.  §301(g) 

15  U.S.C-  §1 

15  use  §2 

15  U.S.C.  §18a(h) 

15  use  §46f,  as  amended 

15  U.S.C.  §57b-2(c) 


15  U.S.C.  §57b-2{f),  21(0, 
as  amended 

15  use.  §77,  et  scq. 


15  U.S.C.  §  176a 
15  use.  §1313(c) 


AGENCY 

Department  of  Justice 
Department  of  State 

Department  of  Justice 
Department  of  State 

Department  of  Justice 


Department  of  Defense 

Federal  Home  Loan 
Bank  Board 

Federal  Home  Loan 
Bank  Board 

Federal  Reserve  System 
(Board  of  Governors) 

Department  of  Commerce 

Department  of  Commerce 

Department  of  Justice 

Department  of  Justice 
Federal  Trade  Commission 

Federal  Trade  Commission 

Federal  Trade  Commission 

Federal  Trade  Commission 


Securities  and  Exchange 
Commission 


Department  of  Commerce 
Department  of  Justice 


EXAMPLE  OF  DATA  WITHIN  SCOPE  OF  STATUTE 

Information  regarding  deportations. 


Records  pertaining  to  the  issuance  or  refusal  of  visas  to 
enter  the  United  States;  passport  information. 

Registration  and  fingerprint  records  of  aliens  shall  be  confi- 
dential when  made  under  the  provisions  of  the  Immigration 
and  Naturalization  Act. 

Information  regarding  purchases  and  contracts. 

Cease  and  desist  proceedings;  removals  or  suspensions  of 
officers. 

Cease  and  desist  proceedings;  removals  or  suspensions  of 
officers  in  state  chartered  associations  insured  by  FSLIC. 

Information  regarding  terminated  status  of  insured  banks. 


Raw  census  data. 

Shipper's  export  declarations. 

Relates  to  discovery  in  pending  district  court  antitrust 
actions.  Protects  individual  defendants  from  disclosure. 

Disclosure  relating  to  trade  monofrolies. 

Information  or  documentary  material  filed  pursuant  to 
Hart-Scott-Rodino  premerger  notification  program. 

Trade  secrets,  confidential  commercial  or  financial  in- 
formation. 

Documents  or  transcripts  of  oral  testimony  received  pur- 
suant to  compulsory  process  or  investigation. 

Material  submitted  in  the  course  of  a  law  enforcement 
proceeding. 

Trade  secrets  or  commercial  information;  investment 
company  trading  data;  detailed  accounting  information  sub- 
mitted by  brokers/dealers. 

Statistical  information  on  commerce  and  trade  furnished  in 
response  to  Department  surveys. 

Prohibits  disclosure  of  documents  held  by  custodian  in 
antitrust  civil  process  without  permission  of  originator  of 
material. 
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STATUTE 

15  U.S.C.  §2055 

15  U.S  C.  §2055(a)(2) 
15  U.S.C.  §2055(b)(l) 
15  U.S.C.  §2055{b)(5) 

15  U.S.C.  §2074(c) 

16  U.S.C.  §470a(4) 
16  U.S.C.  §825(b) 

16  U.S.C.  §1854(d) 

17  U.S.C.  §1 

17  U.S.C.  §101 

18  U.S.C.  §504 
18  U.S.C.  §798 

18  U.S.C.  §1906 
18  U.S.C.  §1917 
18  U.S.C.  §2510 
18  U.S.C.  §2511 

18  U.S.C.  §2517 


AGENCY 

Consumer  Product 
Safety  Commission 

Consumer  Product 
Safety  Commission 

Consumer  Product 
Safety  Commission 

Consumer  Product 
Safety  Commission 

Consumer  Product 
Safety  Commission 

Department  of  Interior 


Department  of  Energy- 
FERC 

Department  of  Commerce 


Department  of  Interior 
Department  of  Treasury 
Department  of  Justice 

Department  of  Justice 
Department  of  Treasury 

Department  of  Defense 

Department  of  Defense 
Department  of  Justice 
National  Security  Council 
Office  of  Management  & 
Budget 

Department  of  Treasury 

Department  of  Defense 

Department  of  Justice 

Department  of  Justice 


Department  of  Justice 


EXAMPLE  OF  DATA  WITHIN  SCOPE  OF  STATUTE 

Discloses  product  safety  information  unless  determined  to 
be  confidential  information. 

Trade  secrets;  manufacturing  plant  inspections  and  sub- 
mitted information. 

Uncorroborated  complaints,  inaccurate  information  in 
investigations. 

Information  from  manufacturers  submitted  pursuant  to 
CPSA  §15  on  potential  injuries. 

Identities  of  injured  victims  where  consent  is  not  given. 


Information  regarding  appropriations  and  nominations  for 
historic  preservation. 


Audit  work  pa[>ers. 


Statistical  information  on  fishing  required  by  a  Fishery 
Management  Plan 


Copyright  information. 


Copyright  information. 


Photographs  of  currency. 

Classified  information  concerning  U.S.  cryptographic  or 
intelligence  purposes.  Includes  fact  of  classification. 


Disclosure  of  information  from  bank  examination  reports. 

Examination  materials. 

Data  from  court-ordered  wiretaps. 

Prohibits  disclosure  of  wire  or  oral  communications  by 
persons  knowing  or  having  reason  to  know  that  the  informa- 
tion was  obtained  through  interception  of  a  wire  or  oral 
communication. 

Authorizes  disclosure  and  use  of  intercepted  wire  or  oral 
communications  only  by  investigative  or  law  enforcement 
officer. 
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STATUTE 

18  U.S.C.  §3500 

18  use.  §3771 

19  use.  §1677c 
19  U.S.C.  §1677t 

19  U.S.C.  §2155(g) 
21  use.  §331) 

21  use.  §360)(c) 
21  U.S.e.  §360j(h)(2) 

21  use.  §1175 

22  use.  §286,  et  seq. 

22  US  e.  §286f(c) 


22  U.S.C.  §987, 

repealed  Oct   17,  1980 


22  U.S.C  §1461 


22  use.  §2671 


AGENCY 

Department  of  Treasury 


Civil  Aeronautics  Board 
Department  of  Treasury 
Federal  Deposit  Insurance 
Corporation 

Department  of  Justice 


Department  of  Commerce 
Department  of  Justice 
U.S.  Int'l  Trade  Commission 

Department  of  Commerce 

Department  of  Health 
and  Human  Services 


Department  of  Healtfi 
and  Human  Services 

Department  of  Health 
and  Human  Services 

Department  of  Health 
and  Human  Services 

Department  of  Treasury 


Department  of  Commerce 
Department  of  State 


Agency  for  International 

Development 
U.S.  Information  Agency  (ICA) 

Department  of  State 


EXAMPLE  OF  DATA  WITHIN  SCOPE  OF  STATUTE 

Demands  for  production  of  statement  and  reports  of 
witnesses. 

Material  exempt  from  disclosure  under  applicable  court 
rules. 


Information  designated  as  confidential  because  it  is  a  trade 
secret. 

Confidential  information  submitted  during  an  antidumping 
or  countervailing  duty  investigation. 


Information  concerning  or  affecting  trade  negotiations. 

Information  acquired  under  authority  of  the  Food.  Drug 
and  Cosmetic  Act  sections  334, 348, 355, 357, 360. 360b,  360c, 
360d,  360e,  360f,  360h,  360i,  374,  376  or  379  and  which  is  a 
trade  secret. 

Trade  secrets  relating  to  medical  devices.  (See  also  21 
U.S.C.  §331j.) 

Documents  exempt  until  issuance  of  administrative  order. 
Drug  abuse  patient  records.  (Drug  Abuse  Patient  Act.) 


Related  to  information  provided  to  IMF,  National  Advisory 
Council  on  International  Monetary  and  Financial  Problems 
and  information  relating  to  penalty  for  unlawful  disclosures 
except  for  official  purposes. 

Information  furnished  in  confidence  to  the  International 
Monetary  Fund. 

Provides  confidentiality  for  correspondence  and  records 
of  the  State  Department  relating  to  officers  and  employees  of 
Foreign  Service;  includes  efficiency  records  but  not  records 
pertaining  to  receipt,  disbursement  and  accounting  of  public 
funds. 

Dissemination  of  information  abroad. 


Documents  relating  to  emergency  foreign  affairs  expendi- 
tures; specifically  documents  relating  to  payments  made  from 
emergency  funds. 
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STATUTE 

22  use.  §3104(c) 

26  U.S.C.  §4424 
26  U.S.C.  §5848 

26  U.S.C.  §6103 


26  U.S.C.  §6104, §6104(b) 

26  use.  §6110 

26  U.S.C.  §7103 
26  use.  §7213 


26  U.S.C,  §7217, 

repealed  Sept.  3,  1982 


28  U.S.C.  §534 

29  U.S.C.  §181 
29  use  §664 


30  U.S.C.  §201(b)(3); 
208-l(b)-(2) 

30  U.S.C.  §872(b) 


AGENCY 

Department  of  Commerce 

Department  of  Treasury 
Department  of  Treasury 


Cental  Intelligence  Agency 
Department  of  Defense 
Department  of  Health 

and  Human  Services 
Department  of  Justice 
Department  of  State 
Department  of  Treasury 
Pension  Benefit  Guaranty 

Corporation 
Securities  and  Exchange 

Commission 

Department  of  Justice 
Department  of  Treasury 


Department  of  Treasury 


Department  of  Justice 

Department  of  Justice 
Department  of  Treasury 

Department  of  Treasury 


Department  of  Justice 

Department  of  Labor 

Department  of  Health  and 
Human  Services 

Department  of  Interior 
Department  of  Labor 


EXAMPLE  OF  DATA  WITHIN  SCOPE  OF  STATUTE 

Foreign  Investment  Survey  Act.  Information  concerning 
U.S.  direct  investment  abroad  and  foreign  direct  investment 
in  the  U.S. 

Disclosure  of  wagering  tax  information. 

Restricts  use  of  information  supplied  by  individuals  in  order 
to  comply  with  ATF  taxes.  Cannot  be  used  in  criminal  pro- 
ceedings unless  specifically  allowed  under  subsection  (b). 

Prohibits  disclosure  of  tax  returns  and  tax  return  informa 
tion  unless  specifically  provided  in  this  section:  individual  and 
corporation  returns;  taxpayer  identity  and  material  that 
would  reveal  taxpayer  identity  as  well  as  material  that  would 
be  meaningless  without  it;  earnings  information  and  employer 
information  accessible  through  social  security  numbers. 


Annual  information  returns  are  disclosable  for  certain 
exempt  information,  except  for  names  and  addresses  of 
contributors  to  any  organization  or  trust. 

Allows  public  disclosure  of  written  determinations,  except 
for  identifying  information,  trade  secrets,  invasion  of  privacy. 

Information  regarding  bond  provisions. 

Asserts  penalties  on  any  employer  who  willfully  discloses 
tax  return  or  return  information. 

Asserts  civil  damages  for  unauthorized  disclosure  of  tax 
return  or  return  information;  may  bring  civil  action  for  dam 
ages  against  party  disclosing  information. 

Prohibits  disclosure  of  criminal  histories  (rap  sheets)  to 
anyone  outside  criminal  justice  system,  except  as  prescribed 
by  the  Attorney  General. 

Information  regarding  collective  bargaining. 

Trade  secrets  obtained  in  occupational  safety  health 
inspections  and  investigations. 

Geological,  geophysical  data  submitted  to  Department  by 
license  es- 

Coal  mine  maps  and  revisions. 
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STATUTE 

30  U.S.C.  §1257,  1258, 
1262 

30  use.  §1350  1352 

30  use  §1604 

31  U.S.C  §107 

33  U.S.C,  §709 
35U.SC.  §122 
35  use   §205 

38  use.  §3301 


38  use.  §3305 

38  use.  §4132 

39  use.  §410(c) 
39  use.  §410(c)(l) 
39  U.S.C.  §410(c)(2) 

39  use.  §410(c)(3) 

39  U.S  e.  §410(c)(4) 
39  U.S.C.  §410(c)(5) 

39  use.  §410(c)(6) 
39  use  §412 


AGE^CY 

Department  of  interior 

Department  of  Interior 
Department  of  Interior 
Department  of  State 

Department  of  Defense 

Department  of  Commerce 

Department  of  Energy 
Department  of  Interior 
Veterans  Administration 

Veterans  Administration 


Veterans  Administration 

Veterans  Administration 

Department  of  Justice 

Postal  Service 

Department  of  Justice 
Postal  Service 

Postal  Service 

Postal  Service 
Postal  Service 


Department  of  Treasury 
Postal  Service 

Postal  Service 


EXAMPLE  OF  DATA  WITHIN  SCOPE  OF  STATUTE 

Coal  exploration  and  reclamation  plans. 

Oil  and  gas  development  plans. 

Preparation  of  material  sent  to  Congress. 

Protects  records  concerning  expenditures  made  by  State 
Department  from  the  appropriations  for  emergencies  in  the 
diplomatic  and  consular  service. 

Information  regarding  floods  and  flood  damages. 

Pending  and  abandoned  patent  applications. 

Federal  government  invention  documents. 


An  individual  claimant's  VA  claims,  insurance  and  medical 
records  to  the  extent  they  pertain  to  name  and  address 
information  of  present  or  former  military  servicepersons  or 
their  dependents. 

Veterans  Administration  Department  of  (vledicine  and 
Surgery  medical  peer  review  and  quality  assurance  documents. 

Drug  abuse,  alcoholism,  and  sickle  cell  anemia  patient 
treatment  records. 

Names  and  addresses  of  any  postal  patron. 

Names  and  residential  addresses  of  post  office  box  holders. 

Information  of  a  commercial  nature  including  trade  secrets 
obtained  from  a  person  outside  the  Postal  Service. 

Instructions  from  a  Senior  Assistant  Postmaster  General  to 
a  negotiating  team  head  on  the  limits  of  his  authority  in 
entering  collective  bargaining  agreements. 

Documents  and  testimony  prepared  for  use  in  a  postal  rate 
proceeding  before  the  Postal  Rate  Commission. 

Memoranda  of  independent  contractors  evaluating  prices 
of  technical  equipment  and  advisability  of  their  purchase  by 
the  Postal  Service. 

Investigational  files  of  the  Postal  Service  Inspection  Service. 


Lists  of  persons  who  have  filed  change  of  address  orders 
with  local  post  offices. 
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STATUTE 

42  U.S.C,  §242a 
42  U.S.C.  §242m(d) 
42  U.S.C.  §247c(d)(5) 
42  use.  §260(d) 
42  use,  §263g{d) 
42  use.  §405r(6) 
42  U.S.C.  §653(b) 

42  U.S.C.  §1306(d)(3) 
42  U.S.C.  §1320cl5 

42  use.  §1395bb(a)(2) 

42  U.S.C.  §1975a(e) 
42  use.  §2000 


42  U.S.C.  §2011 


42  U.S.C.  §2161-65 


AGENCY 


Department  of  Health 
and  Human  Services 

Department  of  Health 
and  Human  Services 

Department  of  Health 
and  Human  Servces 

Department  of  Health 
and  Human  Services. 

Department  of  Health 
_  and  Human  Services 

Department  of  Health 
and  Human  Services 

Department  of  Health 
and  Human  Services 


Department  of  Health 
and  Human  Services 

Department  of  Health 
and  Human  Services 


Department  of  Health 
and  Human  Services 


Commission  on  Civil  Rights 


Department  of  Health 

and  Human  Services 
Department  of  Labor 
Department  of  Interior 
Department  of  Justice 
Department  of  Treasury 
Equal  Employment  Opportunity 

Commission 

Department  of  Defense 
Department  of  Energy 
Department  of  State 
Nuclear  Regulatory  Commission 

Department  of  Defense 
National  Security  Council 
Nuclear  Regulatory  Commission 


EXAMPLE  OF  DATA  WITHIN  SCOPE  OF  STATUTE 

Identities  of  parties  in  alcohol  and  drug  abuse  research 
programs 

Health  statistical  information  identifiable  to  individual  or 
establishment  supplying  the  information  to  Secretary. 

Veneral  disease  examination  and  treatment  records. 
Drug  addict  voluntary  commitment  records. 
Electronic  product  trade  secrets. 


Information  about  deaths  obtained  from  a  state  may  not  be 
disclosed. 

Parent  Locator  Service  —  records  disclosure  of  which 
would  contravene  national  policy  or  security  interest  or  the 
confidentiality  of  census  data. 

Program  evaluation  survey  reports  to  the  extent  individual 
patients  and  practitioners'  identities  would  be  disclosed. 

Data  or  information  acquired  by  a  PSRO  (Peer  Standards 
Review  Organization)  in  the  exercise  of  its  duties  and 
functions. 

Joint  Commission  on  Accreditation  of  Hospitals;  accredi- 
tation surveys  released  to  the  Secretary  of  the  Commission 
on  a  confidential  basis. 

Testimony  taken  in  an  Executive  Session  of  Commission 
meeting. 

Confidentiality  of  civil  rights  inforrration,  confidentiality  of 
information  contained  in  investigative  material  relating  to 
unlawful  employment  practices. 


Records  concerning  safety  precautions  in  transportation  of 
spent  fuel;  any  information  relating  to  atomic  energy. 


Classified  information  regarding  atomic  weapons. 
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STATUTE 

42  use.  §2162 

42  use.  §2167 
42  U.S.C.  §4582 
44  U.S.C  §2107 
44  use.  §2108(c) 

44  U.S.e.  §3508 

45  us  e.  §231f(b)(3) 

45  U.S.C.  §362(d) 

45  U.S.C.  §362(n) 

46U.S.e.  §1486,  repealed 
Aug.  26,  1983 

47  use.  §213(f) 
47  use.  §605 
49  US  C.  §1461 

49  U.S.C.  §1472(0 


AGENCY 

Department  of  Defense 
Office  of  Management  and 
Budget 

Nuclear  Regulatory 
Commission 

Department  of  Health 
and  Human  Services 

Department  of  Justice 
General  Services  Admin. 

Department  of  Justice 
General  Services  Admin. 


Department  of  Health 

and  Human  Services 
Department  of  Interior 
Department  of  Labor 
Department  of  Treasury 

Railroad  Retirement  Board 


Railroad  Retirement  Board 

Railroad  Retirement  Board 
Department  of  Transportation 


Federal  Communications 
Commission 

Federal  Communications 
Commission 

Civil  Aeronautics  Board 


Civil  Aeronautics  Board 
Department  of  Transportation 


EXAMPLE  OF  DATA  WITHIN  SCOPE  OF  STATUTE 

Information  regarding  the  determination  of  restncted  data 


Safeguards  information  regarding  the  issuance  of  regula- 
tions and  orders,  disclosure  of  routes  and  quantities  of  fuel. 

Alcohol  and  drug  abuse  patient  treatment  records. 


Historical  materials  of  a  president  or  past  president  or 
other  official. 

Records  accepted  under  §2107  are  subject  to  restrictions 
as  to  availability  and  use  stated  in  writing  by  the  donors  or 
depositors,  including  the  restriction  that  Ihey  should  be  kept 
in  the  Presidential  Archival  Depository. 

If  information  obtained  in  confidence  by  a  Federal  agency  is 
released  to  another  Federal  agency,  all  provisions  of  law, 
including  penalties  which  relate  to  unlawful  disclosure,  apply 
to  both  agencies. 


Incorporated  into  the  Railroad  Retirement  Act  are  restric- 
tions on  disclosure  under  the  Railroad  Unemployment  Insur- 
ance Act. 

Information  obtained  by  the  Board  in  connection  with  the 
administration  of  the  Railroad  Unemployment  Insurance  Act 

Medical  records. 

Casualty  reporting  systems. 


Property  of  carriers. 


All  communications,  except  radio  and  TV  broadcasts 
intended  for  public  or  those  relating  to  ships  in  distress. 

All  Board  decisions  concerning  a  permit  to  engage  in  for- 
eign air  transportation  under  49  U.S.C.  §1402  prior  to  sub 
mission  to  the  President  for  approval. 

Air  carrier  audits  or  any  other  data  uncovered  by  CAB 
investigators  pursuant  to  the  CAB's  warrantless  inspection 
aulhonty  contained  in  49  U.S.C.  §  1377(e);  also  position  of  a 
U.S.  carrier  engaged  in  foreign  air  transportation  and  which 
impacts  on  US.  foreign  policy  pursuant  to  49  U.S.C.  §1504. 
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STATUTE 

49  use.  §1481 
49  use.  §1504 


49  U.S.C.  51905(a)  &  (b) 

49  U.S.C.  §11910 

50  U.S.C.  §403,  et  seq. 


50  U.S.C.  Appendix  §2027 
50  U.S.C.  §2155(e) 


50U.S.C.  §2406(a), 
2406(c) 


AGENCY 

Ciuil  Aeronautics  Board 

Civil  Aeronautics  Board 
Department  of  Labor 
Department  of  State 
Department  of  Transportation 
General  Services  Admin. 


National  Transportation 
Safety  Board 


Interstate  Commerce 
Commission 

Central  Intelligence  Agency 
Department  of  Defense 
Department  of  State 
Department  of  Justice 
Department  of  Treasury 
General  Services  Admin. 
Office  of  Management  and 

Budget 
National  Security  Council 

Department  of  Defense 

Department  of  Commerce 


Department  of  Justice 
Department  of  Treasury 
Department  of  Enera'FERC 


50  use.  Appendix  §2407(b)(2)      Department  of  Commerce 
50  U.S.C.  Appendix  §2411(c)  Department  of  Commerce 


EXAMPLE  OF  DATA  WITHIN  SCOPE  OF  STATUTE 

Data  subject  to  national  security  classification. 

Parties  making  written  objections  to  public  disclosure  of 
information  contained  in  any  application,  report,  or  document 
filed  with  the  Board  or  the  Secretary  of  Transportation;  this 
information  will  be  withheld  from  public  when  the  Board  or 
Secretary  agrees  that  this  information  would  adversely  affect 
the  person's  interest,  is  not  required,  and  is  not  in  the  interest 
of  the  public. 

Includes  internal  memos  of  CAB  which  deal  with  airways 
user  fees  charged  by  the  British  Government  and  U.S.  release 
of  which  would  reveal  negotiating  position  of  the  U.S. 
Government. 

Copies  of  any  communications,  document ,  investigation  or 
other  report  relating  to  a  trade  secret  with  the  exception  of 
information  disclosed  in  a  manner  to  protect  confidentiality; 
tapes  of  cockpit  voice  recorders  aboard  civil  aircraft. 

Protects  confidential  financial  and  proprietary  information 
obtained  from  industries  regulated  by  the  ICC. 

Protects  material  regarding  nature  of  agency  fijnctions. 
Prohibits  release  of  documents  that  would  endanger  the  intel- 
ligence gathering  process. 


Exempted  functions  under  APA. 

Confidential  information  obtained  in  process  of  enforcing 
the  Defense  Production  Act. 

Prohibits  disclosure  of  national  defense  information  deemed 
confidential  or  given  promise  of  confidentiality. 


Confidential  commercial  data  contained  in  anti  boycott 
compliance  reports. 

Confidential  information  concerning  the  licensing  proce- 
dure under  the  Export  Administration  Act. 
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INDEX 

Agency  Pages 

Executive  Office  of  the  President 

The  White  House  Office 

Office  of  Management  and  Budget    7,  12,  13 

Council  of  Economic  Advisors 

National  Security  Council    7,  11,  13 

Office  of  Policy  Development 

Office  of  the  United  States  Trade  Representative 

Council  on  Environmental  Quality 

Office  of  Science  and  Technology  Policy 

Office  of  Administration 

Office  of  the  Vice  President  of  the  United  States 

Executive  Agencies 
Departments 

Department  of  Agriculture  5 

Department  of  Commerce  5,  6,  7,  8,  9,  10,  13 

Department  of  Defense  6,7,9,10,11,12,13 

Department  of  Education  6,  10,  11,  13 

Department  of  Energy  8,9,11,13 

Department  of  Health  and  Human  Services  8,  9,  11,  12 

Department  of  Housing  and  Urban  Development 

Department  of  the  Interior  7,9,10,11,12 

Department  of  Justice  6,  7,  8,  9,  10,  11,  12,  13 

Department  of  Labor  9,11,12,13 

Department  of  State  5,  6,  8,  9,  10,  11,  13 

Department  of  Transportation  12,  13 

Department  of  the  Treasury  5,  7,  8,  9,  10,  11,  12,  13 

Independent  Establishments  and  Government  Corporation 

ACTION 

Administrative  Conference  of  the  United  States 

American  Battle  Monuments  Commission 

Appalachian  Regional  Commission 

Board  for  International  Broadcasting 

Central  Intelligence  Agency    9,  13 

Civil  Aeronautice  Board    5,  8,  12,  13 

Commission  on  Civil  Rights    11 

Commission  on  Fine  Arts 

Commodity  Futures  Trading  Commission    5 

Consumer  Product  Safety  Commission    7 

Environmental  Protection  Agency    5 

Equal  Employment  Opportunity  Commission    11 

Export-Import  Bank  of  the  United  States 
Farm  Credit  Administration 

Federal  Communications  Commission    12 

Federal  Deposit  Insurance  Corporation    8 

Federal  Election  Commission    5 
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Agency  Pages 

Federcil  Emergency  Management  Agency 

Federal  Home  Loan  Bank  Board    6 

Federal  Labor  Relations  Authority 

Federal  Maritime  Commission 

Federal  Mediation  and  Conciliation  Service 

Federal  Reserve  System    6 

Federal  Trade  Commission    6 

General  Services  Administration    12,  13 

Inter-American  Foundation 

Interstate  Commerce  Commission    13 

Merit  Systems  Protection  Board    5 

National  Aeronautics  and  Space  Administration 

National  Capital  Planning  Commission 

National  Credit  Union  Administration 

National  Foundation  on  the  Arts  and  the  Humanities 

National  Labor  Relations  Board 

National  Mediation  Board 

National  Science  Foundation 

National  Transpwrtation  Safety  Board    13 

Nuclear  Regulatory  Commission    11,  12 

Occupational  Safety  and  Health  Review  Commission 

Office  of  Personnel  Management    5 

Panama  CaneJ  Commission 

Peace  Corps 

Pennsylvania  Avenue  Development  Corporation 

Pension  Benefit  Guaranty  Corporation    9 

Postal  Rate  Commission 

Railroad  Retirement  Board    12 

Securities  and  Exchange  Commission    6,  9 

Selective  Service  System 

Small  Business  Administration 

Tennessee  Valley  Authority 

United  States  Arms  Control  and  Disarmament  Agency 

United  States  Information  Agency  (ICA)    8 

United  States  International  Development  Cooperation  Agency  (AID)    8 

United  States  International  Trade  Commission    8 

United  States  Postal  Service    10 

Veterans  Administration    5,  10 

Quasi-official  Agencies 

Legal  Services  Corporation 

National  Consumer  Cooperative  Bank 

National  Railroad  Passenger  Corporation  (Amtrak) 

Smithsonian  Institution 

United  States  Railway  Association 

United  States  Synthetic  Fuels  Corporation 
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STATEMENT 
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NATIONAL  ASSOCIATION  OF  MANUFACTURERS 
ON  THE 
NEED  FOR  PROCEDURAL  REFORM 

OF  THE 

FREEDOM  OF  INFORMATION  ACT 

SUBMITTED 

TO  THE 

SUBCOMMITTEE  ON  GOVERNMENT  INFORMATION,  JUSTICE  &  AGRICULTURE 

OF  THE 

COMMITTEE  ON  GOVERNMENT  OPERATIONS 

UNITED  STATES  HOUSE  OF  REPRESENTATIVES 

JUNE  1,  1984 


Submitted  by:   James  P.  Carty 

'   Vice  President,  Government  Regulation  and 

Competition 

Hugh   S.    Brady 

Director,    Regulatory   Reform   and   Transportation 

Gary  D.  Lipkin 

Assistant  General  Counsel 
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The  National  Association  of  Manufacturers  (NAM)  appreciates 
this  opportunity  to  submit  its  views  on  the  need  for  procedural 
reform  of  the  Freedom  of  Information  Act  (FOIA) .   NAM  is  a 
voluntary  business  association  of  over  13,500  corporations,  large 
and  small,  located  in  every  state.   Members  range  in  size  from  the 
very  large  to  over  9,000  smaller  manufacturing  firms,  each  with  an 
employee  base  of  less  than  500.   NAM  member  companies  employ  85 
percent  of  all  workers  in  manufacturing  and  produce  over  80 
percent  of  the  nation's  manufactured  goods.   NAM  is  affiliated 
with  an  additional  158,000  businesses  through  its  Associations 
Council  and  the  National  Industrial  Council. 

Our  members  are  greatly  concerned  with  the  lack  of  fairness, 
equity  and  consistency  reflected  in  the  procedures  for 
administering  the  FOIA  currently  in  place  at  federal  agencies. 
These  procedures  are  adopted  voluntarily  by  the  agencies  on  an  ad 
hoc  basis  and  without  guidance  by  the  Congress.   Consequently, 
there  is  significant  variance  in  agency  procedures  and  different 
treatment  of  information  by  the  agencifss.- 

Although  the  FOIA  can  properly  be  viewed  as  a 
"pro-disclosure"  information  statute,  nevertheless  Congress 
intended  that,  as  a  matter  of  agency  discretion,  certain  kinds  of 
information  be  exempt  from  disclosure,  including  trade  secrets  and 
commercial  or  financial  information  deemed  to  be  of  a  privileged 
or  confidential  nature.   NAM  believes  that  the  lack  of  procedural 
uniformity  contributes  to  agency  decisions  to  disclose  business 
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information  that  are  improper  and  not  in  accordance  with  the 
intent  of  the  FOIA  exemptions.   We  do  not  refer  to  disclosure 
decisions  that  are  made  solely  as  a  matter  of  discretion  or 
reflect  an  error  in  judgment.   Rather,  we  refer  to  disclosure 
decisions  that  are  made  without  the  benefit  of  the  submitter 
explaining  why  the  information  should  be  withheld  from  disclosure. 
Clearly,  the  submitter  of  information  is  uniquely  qualified  to 
determine  whether  the  information  is  privileged  or  confidential. 

Currently,  the  FOIA  disclosure  process  is  being  misused  by 
individuals,  including  according  to  some  reports  foreign  nationals 
and  their  agents,  to  obtain  trade  secrets  and  confidential 
business  information  for  anti-competitive  purposes.   The  FOIA 
disclosure  process  is  also  misused  to  acquire  intellectual 
property  such  as  research  and  development  work  that  infringes  on 
patent  rights  as  well  as  copyright  and  trademark  privileges. 
Other  individuals  misuse  the  FOIA  disclosure  process  to  engage  in 
"fishing  expeditions"  in  hopes  of  gaining  an  edge  in  litigation 
through  discovery.   NAM  supports  congressional  enactment  of 
administrative  reforms  to  agency  procedures  that  would  minimize 
such  misuse  and  not  affect  the  public's  legitimate  access  to 
information  held  by  the  federal  government. 

nam's  primary  FOIA  reform  objective  is  securing  greater 
protection  against  the  unwarranted  disclosure  of  trade  secrets  and 
sensitive  business  information  to  competing  interests  that 
unfairly  reduces  the  normal  risk  of  doing  business.   These  reforms 
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should  have  uniform  applicability  throughout  the  agencies  and 
should  include  at  a  minimum:   formal  notice  to  the  submitter  of  an 
FOIA  request  for  disclosure;  an  opportunity  for  the  submitter  to 
object  to  the  impending  disclosure;  a  stay  of  disclosure  pending 
agency  consideration  of  the  submitter's  objections;  and  the  right 
of  the  submitter  to  de  novo  judicial  review  of  an  agency  decision 
to  disclose.   The  NAM  notes  that  each  of  these  reforms  is 
contained  in  the  recommendations  adopted  February  3  by  the 
President's  Commission  on  Industrial  Competitiveness. 

o  Procedural  uniformity  will  make  agency  procedures 
consistent  and  will  provide  the  public  with  assurances  with 
respect  to  agency  practices.   It  may  be  appropriate  for  the  Office 
of  Management  and  Budget  to  coordinate  and  approve  individual 
agency  procedures  or  regulations. 

o  Formal  notification  of  an  FOIA  request  is  a  very  basic  but 
extremely  important  due  process  consideration.   Agencies  should 
be  excused  from  the  notice  requirement  only  if  the  information  is 
already  public,  is  required  to  be  made  public,  is  not  going  to  be 
released  by  the  agency,  or  is  to  be  released  with  the  consent  of 
the  submitter. 

o  The  right  to  receive  notice  of  an  impending  disclosure  of 
privileged  or  confidential  information  is  worthless  unless  coupled 
with  the  opportunity  to  formally  object  to  this  action. 
Considerations  of  fairness  and  equity  require  that  the  submitter 
should  have  the  right  to  discuss  the  value  of  a  piece  of 
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information  with  an  agency  prior  to  disclosure.   Providing  this 
opportunity  will  help  to  improve  the  quality  of  agency 
decision-making  and  minimize  the  number  of  court  challenges. 
Reasonable  time  limits  can  be  set  to  avoid  undue  delay  and  provide 
sufficient  opportunity  for  a  submitter  to  object  to  disclosure  and 
to  present  arguments  for  agency  consideration. 

o  A  stay  of  disclosure  allows  time  for  an  agency  to  reflect 
carefully  upon  the  arguments  for  and  against  disclosure  within  the 
proper  context  of  a  pending  objection  to  a  decision  to  disclose. 
Responsible  and  timely  decisions  can  be  reached  which  do  not 
penalize  the  respective  interests  of  the  requester  and  submitter. 

o  A  submitter  of  information  should  have  a  clear  and 
unambiguous  right  to  seek  judicial  review  of  an  agency's  decision 
to  disclose  information.   Further,  the  NAM  believes  that  this 
right  should  be  coupled  with  a  requirement  that  these  judicial 
proceedings  be  de  novo.   Then  all  aspects  of  the  controversy  would 
be  fully  aired  and  the  reviewing  court  would  have  the  benefit  of 
hearing  witnesses  and  receiving  expert  testimony  from  those  in  a 
unique  position  to  know  the  privileged  or  confidential  nature  of 
the  information  to  be  disclosed.   The  court  review  procedures 
should  give  the  submitter  and  requester  equal  rights  to 
participate  in  challenges  to  disclosure  decisions.   A  single 
uniform  standard  for  judicial  review  hopefully  will  serve  to  make 
agencies  more  accountable  for  their  disclosure  decisions. 
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The  problem  of  unwarranted  disclosure  of  sensitive  business 
information  must  be  addressed  legislatively  and,  consequently,  NAM 
urges  the  subcommittee  members  to  consider  and  report  favorably  an 
FOIA  procedural  reform  bill.   The  Senate  recently  passed  a  bill 
(S.  774)  that  contains  procedural  reforms  supported  by  the  NAM. 
The  House  should  act  without  delay  to  address  the  need  for  FOIA 
procedural  reform. 


APPENDIX  6.— "PATTERNS  OF  SUPPORT  AND  OPPOSITION  TO 
THE  FREEDOM  OF  INFORMATION  ACT  BY  PRINCIPAL  FOIA 
ACTORS,"  STATEMENT  OF  DR.  DAN  SIMINOSKI  AND  DR.  J. 
NORMAN  BALDWIN,  TEXAS  TECH  UNIVERSITY,  APRIL  17, 

1983 


Dr.  Dan  Siminoski 

Dr.  J.  Norman  Baldwin 

Department  of  Political  Science 

Texas  Tech  University 


Prepared  for  delivery  at  the  1983  Annual  Meeting  of  the 
American  Society  for  Public  Administration,  New  York  Hilton 
Hotel,  New  York,  N.Y.,  April  17,  1983 
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This  paper  presents  the  results  of  two  studies*  of 
the  implementation  of  the  Freedom  of  Information  Act  during 
the  first  two  years  of  the  Reagan  Administration.   In  Part  I 
we  provide  a  historical  overview  of  the  attempts  to  change 
the  Freedom  of  Information  Act  during  the  first  years  of  the 
Reagan  Administration.   In  Part  II,  we  report  the  results  of 
the  broadest  survey, yet  conducted  of  the  attitudes  and  ex- 
periences of  FOIA  implementors  throughout  the  executive 
branch.   We  find  significant  differences  in  the  attitudes  to- 
ward the  law  of  Justice  Department  and  non-Justice  Department 
activists  on  several  of  our  variables.   Despite  Administration 
arguments,  we  find  that  the  demand  for  change  in  the  law  is  not 
as  great  as  the  Administration  suggests. 

In  Part  III,  we  report  the  results  of  content  analysis 
of  data  developed  by  the  FBI  to  document  Administration  claims 
that  the  FOIA  was  endangering  federal  law  enforcement  agencies. 
We  conclude  that  these  claims  are  not  well  supported  by  the 
FBI  data. 

I.   Historical  Overview  of  the  FOIA 
The  first  years  of  the  Reagan  Administration  have 
been  a  time  of  considerable  change  in  federal  information  policies, 
including  policies  regarding  the  Freedom  of  Information  Act. 
When  the  Administration  came  into  office  in  1981,  executive 
oversight  of  the  law  was  lodged  in  the  Justice  Department's 

*We  are  indebted  to  our  research  assistants.  Swift  L.  Lindley 
and  Dean  Schaner,  for  the  quality  of  their  work  throughout  this 
project,  and  for  their  patience  and  good  humor. 
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Office  of  Information,  Law,  and  Policy.   According  to  a  key 

member  of  the  staff  of  the  Office  at  that  time: 

"The  coming  of  the  new  Administration  resulted  in 
three  structural  reorganizations  in  the  first  year. 
It  was  an  example  of  the  most  incredible,  yo-yo 
management  imaginable." 

Virtually  all  key  FOIA  actors  were  reassigned,  and 
many  incoming  staff  were  given  assignments  without  sufficient 
FOIA  backgrounds.   The  office  was  quickly  abolished,  with 
most  FOIA  duties  being  transferred  to  the  new  Office  of  In- 
formation and  Privacy.   Internal  guidelines  regarding  FOI 
were  abolished  or  changed.   According  to  another  key  Justice 
Department  actor,  the  first  six  months  of  1981  represented: 

"the  worst  instance  of  the  failure  of  a  new  Administra- 
tion to  maintain  continuity  with  ongoing  programs  I 
had  ever  seen .  " 

These  structural  changes  were  accompanied  by  substan- 
tive policy  changes.   For  example,  in  May  of  1981,  Attorney 
General  William  French  Smith  revoked  the  previous  "Bell  Guide- 
lines" which  defined  the  criteria  for  deciding  whether  the 
Justice  Department  would  defend  agencies  in  FOIA  suits.   The 
Smith  guidelines  broadened  considerably  the  range  of  cases 
to  be  defended  by  Justice  and  moved  the  burden  of  proof  from 
the  agency  to  the  requestor  to  demonstrate  that  withholding 
of  documents  "lacked  a  substantial  legal  basis". 

On  December  4,  1981,  the  Administration  announced  a 
new  Executive  Order  which  considerably  broadened  permissible 
surveillance  activities.   In  April  of  1982,  the  President 
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signed  another  Executive  Order  which  dramatically  broadened 
the  range  of  data  that  could  be  withheld  by  Executive  agencies 
on  security  grounds.   In  June  he  signed  the  Agent  Identities 
Protection  Act,  which  further  broadened  the  range  of  materials 
that  could  be  withheld  from  release. 

Throughout  this  period,  the  Administrations  budget 
cuts  were  having  a  severe  impact  on  federal  programs  involving 
the  collection  and  dissemination  of  information.   For  example, 
in  1981,  budget  cuts  at  the  National  Archives  resulted  in  a 
60%  reduction  in  the  rate  of  processing  declassified  govern- 
ment documents.   Budget  restrictions  were  also  used  to  reduce 
or  eliminate  entire  data  collection  programs.   The  House  Govern- 
ment Operations  Committee  estimated  in  October  of  1982  that 
these  cutbacks  had  affected  at  least  fifty  major  data  programs. 
David  Burnham  summarized  the  impact  of  these  changes  in  a 
New  York  Times  article  on  November  15,  1982: 

"In  its  first  21  months  in  office,  the  Reagan 
Administration  has  taken  several  actions  that 
reduce  the  information  available  to  the  public 
about  the  operation  of  the  Government,  the 
economy,  the  environment  and  public  health. 
The  actions  have  included  increasing  the 
authority  of  Government  officials  to  classify 
data,  cutting  back  on  the  collection  of  statis- 
tics, eliminating  hundreds  of  Government  publica- 
tions, and  reducing  the  staff  of  the  National 
Archives . " 

Finally,  during  this  period,  the  Administration  attempted 
to  revise  the  Freedom  of  Information  Act  through  administra- 
tive changes  and  legislated  amendments.   In  October  of  1981, 
the  Administration  introduced  a  package  of  amendments  known 
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as  the  FOIA  Improvement  Act.   Although  a  version  passed  the 
Senate  Judiciary  Committee  last  year,  it  was  never  reported 
to  the  floor.   A  renewed  amendment  campaign  is  considered 
likely  during  the  current  session  of  Congress. 

In  January  of  1983,  the  Attorney  General  released 
new  Fee  Waiver  Guidelines  for  determining  who  would  be  eligible 
to  have  the  costs  of  FOIA  searches  reduced  or  waived.   The 
new  guidelines  reversed  Congress'  intention  that  fee  waivers 
be  granted  "as  liberally  as  possible",  by  creating  a  procedure 
that  requires  requestors  to  "demonstrate"  why  they  should  be 
eligible. 

The  Administration  has  cited  a  variety  of  reasons  for 
supporting  these  changes.   Our  research  focuses  on  two  of 
these.   The  claims  that  the  FOIA  impacts  negatively  on  federal 
implementors  in  general  and  on  law  enforcement  personnel  in 
particular.   These  claims  have  been  at  the  heart  of  the 
Administration's  arguments  for  amending  the  FOIA.   However, 
as  the  rest  of  this  paper  demonstrates,  our  findings  lend  only 
limited  support  to  the  Administration's  claims. 

II .   The  Attitudes  of  the  FOIA  Implementors  Towards 
the  Act  and  Their  Jobs 

Our  "Survey  of  Freedom  of  Information  Act  Administra- 
tors" was  designed  to  test  a  number  of  assumptions  that  had 
been  debated  during  the  campaign  to  amend  the  FOIA  in  1981  and 
1982.   Of  these,  three  seemed  most  important  to  the  advocates 
of  amendment:   (1)  that  the  law  caused  widespread  problems 
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which  were  felt  by  implementors  throughout  the  government; 
(2)  that  there  was  widespread  support  for  particular  amend- 
ments among  FOIA  actors;  and  (3)  that  the  law's  application 
was  so  troublesome  as  to  require  significant  changes. 

The  actual  survey  involved  statements  in  which  res- 
pondents were  asked  to  indicate  the  extent  of  their  agreement 
or  disagreement  on  a  scale  of  one  to  five-  (one  indicating 
strong  disagreement,  five  indicating  strong  agreement) .   The 
statements  were  designed  to  measure  seven  variables  associated 
with  the  respondents'  attitudes  toward  and  perceptions  of  the 
FOIA.   These  variables  are  as  follows:   FOIA  significance, 
FOIA  clarity,  significance  of  the  concept  of  FOI ,  FOIA 
effectiveness,  FOIA  inefficiency,  commitment  to  the  FOIA  and 
need  for  change  in  the  FOIA.   A  series  of  statements  were 
also  designed  to  measure  the  support  for  eleven  proposed  amend- 
ments to  the  FOIA. 

After  pretesting  in   twelve    federal  regional  offices, 
the  survey  was  mailed  to  all  administrative  and  legal  officers 
(225)  listed  in  the  Justice  Department's  September,  1982  list  of 
federal  FOIA  contacts.  As  of  April  10,  one-hundred,  twenty- 
eight  respondents  have  currently  returned  their  surveys  for 
a  57%  response  rate.   (Surveys  are  still  being  returned). 
Before  analyzing  the  data,  all  items  were  factor  analyzed  in 
order  to  test  the  construct  validity  of  the  scales  and  to 
reduce  the  amount  of  data  to  be  analyzed.   The  scale  were 
also  tested  for  reliability,  according  to  Cronbach's  Alpha. 
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Each  scale  indicated  very  adequate  reliability  coefficients. 

Table  I  summarizes  the  "Mean  Responses  of  Perceptions 
of  the  FOIA"  for  the  seven  variables.   Agreement  on  the 
Significance  of  the  FOIA  as  a  concept  and  as  a  law,  and 
Commitment  to  the  J.aw  appear  to  be  moderately  strong  and 
consistent.   The  mean  of  responses  indicating  belief   that 
the  FOIA  is  "effective"  is  considerably  higher  than  the  mean 
of  responses  measuring  FOIA  "inefficiency."   Significantly, 
"need  for  change  in  the  FOIA"  received  the  lowest  average 
agreement  of  the  seven  variables. 

Table  2  summarizes  the  average  responses  for  the 
specific  proposed  amendments  comprising  the  "need  for  change" 
(the  higher  the  mean,  the  greater  the  support  for  change). 
In  general,  the  data  indicate  moderate  agreement  with  each 
proposal,  not  intense  need  for  these  changes.   The  amendments 
with  the  greatest  support  (#e)  and  the  least  support  (#h  and  j) 
would  have  impacted  primarily  on  the  Justice  Department. 
Respondents  indicate  moderate  support  for  the  Department's 
current  FOIA  assignments  and  a  willingness  to  see  certain 
Justice  functions  strengthened.   However,  even  on  these 
variables,  the  average  support  is  fairly  low  and  the  intensity 
of  the  respondents'  feelings  fairly  moderate. 

We  ran  two  T-Tests  to  determine  if  there  were  any 
significant  differences  between  the  perceptions  of  the  law 
and  attitudes  toward  proposed  amendments  among  Justice  De- 
partment and  non- Justice  Department  respondents.   We  thought 
that  differences  might  exist  because  of  the  unique  Justice 
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Department  role  as  coordinator  of  FOIA  activities  and  because 
of  the  leading  role  played  by  the  Department  in  the  recent 
campaigns  to  amend  the  law  and  change  the  FOIA  Guidelines. 
Our  findings  are  summarized  in  Tables  3  and  4. 

In  most  cases,  (Table  3)  non-Justice  Department  respondents 
are  more  supportive  of  the  law,  have  more  faith  in  its  effect- 
iveness, and  feel  less  need  for  change.   The  differences  between 
the  two  respondent  groups  in  FOIA  significance  (as  a  Concept) , 
effectiveness,  inefficiency,  and  need  for  change  are  statis- 
tically significant. 

Table  4  measures  the  differences  between  the  two  groups 
on  each  of  the  proposed  amendments  to  the  FOIA.   In  only  one 
case  (#g)  did  the  non-Justice  respondents  show  greater  support 
for  an  amendment  while  in  three  cases  the  responses  were 
virtually  identical.   In  all  other  cases  (including  all  those 
where  we  found  the  differences  to  be  statistically  interesting) , 
Justice  Department  respondents  were  most  supportive  of  any 
proposed  amendments.   However,  there  was  a  statistically 
significant  difference  between  the  support  of  Justice  re- 
spondents and  non-Justice  respondents  for  only  three  of  the 
amendments  (e,  f,  k) . 

In  order  to  determine  why  implementors  wanted  to 
change  the  FOIA  six  of  the  perceptual  measures  were  treated 
as  independent  variables  and  regressed  with  "need  for  change 
in  the  FOIA"  (the  dependent  variables) .   Several  variables 
associated  with  the  background  of  the  implementors — years  in 
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current  position,  number  of  subordinates,  Justice/non-Justice 
einployraent--were  also  regressed  with  "need  for  change." 
The  results  of  a  step-wise  multiple  regression  (see  Table  5) 

indicate  that  perceptions  of  the  significance  of  the  FOIA  and 

2 
of  FOIA  inefficiency  explain  53%  of  the  variance  (R  )  in  "need 

for  change."   More  specifically,  the  stronger  one's  perception 
of  the  significance  of  the  FOIA,  the  weaker  one's  perception 
of  the  need  for  change  in  the  Act.   Moreover,  the  stronger  one's 
perception  of  the  inefficiency  of  the  Act,  the  stronger  one's 
perception  of  the  need  for  change  in  the  Act.   All  other  vari- 
ables added  little  explained  variance  to  (i.e.,  had  little 
impact  on)  one's  perception  of  the  need  for  change  in  the  FOIA. 

Part  III.   Allegations  of  Damage  to  Law 
Enforcement  Agencies  Because  of  the  F'DIA 

A.   Historical  Background 
The  Freedom  of  Information  Act  was  adopted  in  1966, 
and  was  subsequently  strengthened  by  amendment  in  1974  over 
the  veto  of  President  Ford.   In  the  Fall  of  1977,  the  Sub- 
committee on  Administrative  Practice  and  Procedure  of  the 
Senate  Judiciary  Committee  held  detailed  oversight  hearings 
concerning  the  record  of  executive  agencies  in  implementing 
the  1974  Amendments. 

The  hearing  on  October  6,  1977  concentrated  on  the 
(b) (7)  exemption  for  investigatory  records.   A  variety  of 
Justice  Department  representatives  made  several  arguments 
about  the  negative  impact  of  the  Act;  including  that  it  gave 
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requestors  too  much  access  to  criminal  investigation  records. 

Prior  to  the  1974  Amendments,  the  (b) (7)  exemption  allowed 

agencies  to  withhold  all  investigative  files,  even  if  portions 

were  releaseable  under  the  provisions  of  the  Act.   After  the 

Amendments,  agencies  were  only  allowed  to  withhold  individual 

records  from  a  file.   Moreover,  these  could  be  withheld  only 

if  the  agency  could  demonstrate  that  their  release  would  result 

in  demonstrable  harm  of  one  of  six  kinds. 

Throughout  1976  and  1977,  Justice  Department  and  FBI 

spokesmen  argued  without  specifics  that  the  new  (b) (7)  was 

causing  tangible  harm  to  law  enforcement.   For  example,  in  the 

oversight  hearing  on  November  10,  1977,  Peter  F.  Flaherty,  Deputy 

Attorney  General,  phrased  the  problem  i.n  this  manner: 

"Many  aspects  of  the  investigatory  records  exemp- 
tion are  matters  of  concern  to  us.   As  a  general 
proposition,  however,  we  want  to  make  it  clear 
that  we  do  not  agree  with  those  who  suggest  that, 
because  of  the  wording  of  the  present  exemption, 
we  are  being  forced  to  release  information  which 
is  damaging  the  law  enforcement  process  to  any 
great  extent.   With  only  relatively  minor  re- 
servations .  .  .  we  do  not  believe  such  is  the 
case.   By  and  large,  the  present  exemption  is 
broad  enough  to  enable  us  to  protect  that  in- 
formation which  we  must  protect.   Nonetheless, 
the  present  law  is  having  a  definite  impact  on 
the  law  enforcement  process.! 

This  final  point  was  not  documented  conclusively, 
as  emphasized  in  the  Hearing  Report:   "The  precise  nature  of 


this  impact  of  the  amended  FOIA,  particularly  exemption  7, 

2 

on  the  law  enforcement  process  is  far  from  clear."    Neverthe 

less,  the  charge  was  to  become  (and  remain)  a  centerpiece  of 
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subsequent  Justice  Department-sponsored  proposals  to  amend  the 
law. 

The  idea  of  negative  impact  of  the  (b) (7)  exemption 
to  law  enforcement  was  noted  by  the  press  and  by  key  Congress- 
men as  well.   When  the  Justice  Department  failed  to  provide 
evidence  to  support  the  contention.  Senator  James  Eastland, 
Chairman  of  the  Senate  Committee  on  the  Judiciary,  asked  the 
Comptroller  General  to  prepare  a  study  of  the  question.   The 
report,  "Impact  of  the  Freedom  of  Information  and  Privacy 
Act  on  Law  Enforcement  Agencies",  was  released  on  November  15, 
1978.   The  report  was  based  on  surveys  of  headquarters  and  a 
few  field  offices  of  the  FBI,  the  Drug  Enforcement  Administra- 
tion, Bureau  of  Alcohol,  Tobacco,  and  Firearms,  the  U.S. 
Civil  Service,  and  the  Civil  Service  Commission.   Data,  primarily 
case  examples  submitted  by  the  individual  agencies,  were  de- 
veloped to  demonstrate  harm  in  two  broad  categories,  including 
ability  to: 

"obtain  information  from  the  general  public, 
informants,  and  businesses  and  institutions", 
and  ability  to  "exchange  information  with 
Federal,  State,  and  Local  agencies,  and  foreign 
governments . " 3 

It  is  worth  noting  that  GAO  operated  under  the 

requirements  that  they  "not  verify  or  draw  conclusions  from 

the  examples  provided"  and  that  they  "not  attempt  to  evaluate 

4 
the  benefits  to  be  derived  from  these  acts"    Agencies  were 

simply  asked  to  submit  examples  of  how  the  Act  impacted  on 

their  investigatory  functions.   For  reasons  that  will  become 
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apparent  in  the  content  analysis  that  follows,  the  agencies 
had  some  difficulty  with  this  task: 

"We  asked  the  agencies  for  examples  of  how  the 
acts  have  affected  their  investigative  operations. 
Although  several  agencies  provided  examples  show- 
ing the  legislation's  impact  in  specific  cases, 
no  agency  could  document  the  total  impact  the 
laws  have  had  on  overall  investigative  operations. 
Furthermore,-  it  was  difficult  for  them  to  dis- 
tinguish between  the  impact  resulting  specifically 
from  the  FOI/PA  provisions  and  the  impact  from 
other  laws  or  regulations,  or  from  a  general  dis- 
trust of  law  enforcement  agencies."^ 

The  GAO  concluded  that  law  enforcement  agencies  had 

a  unique  role  under  the  law,  and,  therefore,  unique  problems. 

However,  they  concluded  that  the  case  examples  provided  by 

the  agencies  (particularly  by  the  FBI  and  the  Secret  Service) 

were  too  general  and  qualitative  to  support  a  finding  that 

harm  was  causally  related  to  the  law. : 

"We  believe  that  the  examples  provided  by  the  FBI 
show  that  in  some  specific  cases,  it  has  taken  the 
FBI  longer  to  apprehend  a  criminal,  .  .  .  that  the 
public  has  been  increasingly  reluctant  to  cooperate, 
and  that  some  criminals  are  using  the  acts  to  try 
to  obtain  sensitive  information  from  law  enforce- 
ment agencies.   The  examples,  however,  do  not  show 
that  the  FBI  or  other  law  enforcement  agencies  have 
been  unable  to  fulfill  their  investigative  re- 
sponsibilities. "6 

The  GAO  concluded  that  federal  agencies  did  have 

administrative  problems  as  a  result  of  their  obligations  under 

the  law.   But  they  found  little  evidence  to  support  the  FBI 

claim  that  the  law  alone  was  causing  the  agencies' difficulties ; 

"The  FBI  had  difficulty  determining  whether  the  impact 
on  its  operations  resulted  solely  from  the  FOI/PA, 
other  laws  or  regulations,  administrative  policies, 
and  a  general  distrust  of  law  enforcement  agencies 
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may  have  had  as  much  or  more  to  do  with  the  FBI ' s 
difficulties  as  the  FOI/PA.   Therefore,  it  was  not 
possible  to  accurately  document  the  total  impact 
these  two  laws  have  had  on  the  investigative 
operations  of  the  FBI."^ 

In  response  to  the  GAO  findings,  the  Report  on  Over- 
sight Hearings  concluded  that  no  need  for  change  in  the  (b) 
(7)  exemption  had  been  demonstrated: 

"The  amended  exemption  (b) (7)  .  .  .  should  not  be 
repealed  and  replaced  by  the  previous_  per  se  exemp- 
tion for  investigatory  files;  in  view  of  past 
abuses  of  the  per  se  approach,  the  congressional 
balance  that  was  struck  in  1974,  and  the  recent 
findings  of  the  General  Accounting  Office  on  the 
lack  of  concrete  evidence  to  support  assertions 
about  an  overall  negative  impact  of  the  FOIA  on 
law  enforcement  ef fectiveness. "° 

The  Subcommittee  made  eleven  other  specific  recommenda- 
tions regarding  the  Justice  Department/FBI  criticisms  of  the 
(b) (7)  exemption.   Two  called  for  Subcommittee  or  Justice 
Department  studies.   The  remaining  recommendations  represented 
clear  rejections  of  the  Agencies'  arguments.   The  Subcommittee 
recommended  twenty-seven  additional  changes  in  Justice  De- 
partment handling  of  FOIA  cases,  and  twelve  in  FBI  handling. 
Most  were  critical  of  the  Agencies'  performance.   None  called 
for  changes  in  the  Freedom  of  Information  Act  itself. 

Key  policy-makers  in  the  Justice  Agencies  appealed  the 
GAO  findings  to  a  variety  of  congressional  oversight  committees 
and  to  the  press.   It  was  decided  that  the  FBI  should  generate 
new  and  conclusive  evidence  on  its  own.   The  records  we    have 
studied  do  not  make  clear  whether  the  decision  was  the  Bureau's 
alone  or  the  Justice  Department's. 
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On  December  18,  1978,  FBI  Director  William  H.  Webster 

sent  an  urgent  airtelex  to  each  of  the  FBI's  59  Field  Offices, 

complaining  about  the  conclusions  of  the  GAO  study.   He  reminded 

the  Offices  that  the  Bureau  and  the  Justice  Department  were: 

"currently  working  toward  possible  legislative 
revision  of  the  FOIPA.  As  legislative  change  may 
require  my  appearance  before  Congress,  it  is 
imperative  that  we  have  as  timely  and  complete 
documentation  as  possible." 

Accordingly  he  ordered  that: 

"each  field  office  is  to  submit  a  monthly  airtel, 
positive  or  negative,  .  .  .  detailing  any  concrete 
examples  of  erosion  of  law  enforcement  activities 
as  a  result  of  the  FOIPA.   The  first  airtel  should 
be  submitted  by  1/19/79  .  .  .  This  airtel  also  re- 
quires monthly  submissions  from  all  offices  regarding 
further  "erosion"  examples  and  solicits  legislative 
proposals.  "-'-^ 

These  submissions  were  collected  by  FBI  Headquarters  for  nine- 
teen months  until  the  collection  process  was  terminated  by 
Webster  in  August  of  1980.   During  this  nineteen  month  period, 
Field  Offices  were  repeatedly  urged  to  be  aggressive  at  develop- 
ing strong  documentation.   It  has  been  estimated  that  at  least 
7,000  FBI  agents  were  involved  in  the  collection  process,  and 
that  each  FBI  field  office   committed  significant  time,  re- 
sources, and  manpower  to  the  effort.   Nevertheless,  the 
collection  process  was  terminated  and  the  data  was  never  collated 
or  used  to  directly  justify  the  Administration's  claims  that 
the  FOIA  was  endangering  law  enforcement  agencies. 

B.   Content  Analysis  of  the  F.B.I.  Data 
Carl  Stern,  Correspondent  for  Legal  Affairs  for  NBC 
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News,  heard  of  the  FBI  data  collection  program  and  requested 
information  about  the  findings.   When  the  records  were  denied, 
NBC  filed  for  them  through  a  Freedom  of  Information  Act  re- 
quest.  He  received  them  eventually,  and  his  staff  conducted 
a  quick  analysis,  which  Stern  summarized  in  the  following  re- 
port in  the  New  York  Times  on  February  10,  1982: 

"The  files  disclose  that  in  the  19  months  (of  data 
collection),  7,000  F.B.I,  agents  documented  only 
19  instances  of  informants,  or  potential  informants, 
refusing  to  provide  information,  or  furnishing  less 
information,  because  they  feared  that  their 
identities  would  be  disclosed.   One  a  month,  nation- 
wide!  No  harm  was  reported  to  any  informant  as  a 
result  of  use  of  the  act,  and  there  was  only  one 
case  in  which  agents  believed  that  an  informant 
was  endangered  because  of  the  released  documents." 

We  obtained  copies  of  the  Stern  papers,  and  our  re- 
search team  subjected  them  to  a  rigorous  content  analysis. 
Our  findings  are  even  more  negative  than  Stern's  finding  on 
the  FOIA-harm  issue.   But  before  we  turn  to  our  analysis  of 
the  papers,  it  needs  to  be  emphasized  that  the  allegations  of 
FOIA-harm  did  not  end  at  this  point.   The  Justice  Department 
and  the  FBI  continued  to  cite  their  allegations  of  harm  even 
after  the  FBI  data  program  had  been  terminated.   For  example, 
during  the  oversight  hearings  on  the  Freedom  of  Information 
Act  before  the  Subcommittee  on  the  Constitution,  in  the  summer 
and  fall  of  1981,   Assistant  Attorney  General  Rose  testified: 

"(T)he  experiences  of  the  FBI  and  the  DBA  indicate 
that  there  is  a  widespread  perception  among  con- 
fidential information  sources  that  Federal  in- 
vestigators simply  cannot  fully  guarantee  the 
confidentiality  of  information  because  of  FOIA. 
This  perception  .  .  .  exists  not  only  among  in- 
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dividual  street  informants  .  .  . ,  but  also  among 
institutional  information  sources  including  local 
law  enforcement  agencies  such  as  local  police  de- 
partments. "■'--'- 

The  data  in  the  Stern  papers  does  not  support  this  conclusion. 

In  the  same  hearings,  on  November  12,  1981,  FBI 
Director  Webster  argued  that  the  law  was  impeding  criminal 
investigations  by  freezing  information  sources,  endangering 
confidential  informants,  and  hindering  the  exchange  of  informa- 
tion between  the  Bureau  and  other  agencies.   He  suggested  that 
the  size  of  the  problem  was  considerable,  as  indicated  in  the 
following  exchange  v/ith  Senator  Hatch,  the  Chair  of  the  Sub- 
committee: 

"Senator  Hatch:   'I  take  it  that  these  little  illu- 
strations you  have  given  us  have  just  been  a 
random  sample  of  many,  many  more.' 
Mr.  Webster:   'That  is  correct.' 

Senator  Hatch:   'Can  you  give  us  any  estimate  of 
how  many  more  there  are  that  you  know  about? 
There  are  many  you  do  not  know  about,  I  am  sure.' 
Mr.  Webster:   'I  really  cannot,  Mr.  Chairman.' 
Senator  Hatch:   'Is  it  thousands  or  tens  of  thousands?' 
Mr.  Webster:   'All  that  we  have  on  file  are  those 
that  we  started  collecting  so  that  we  could  talk 
to  Congress  about  it  2  1/2  years  ago.   I  suppose 
we  will  never  know  all  those  who  simply  stopped 
doing  business  with  us — whether  that  was  or  was 
not  an  issue.   Those  that  have  told  us  about  it, 
and  have  attributed  their  problem  to  this  act, 
we  have  documented.'" 

The  obvious  implication  was  that  Mr.  Webster  had  a 

wealth  of  specific  case  data  to  support  his  contentions.   He 

presented  a  number  of  examples  in  a  classified  hearing  of  the 

subcommittee  on  December  9,  1981.   A  "sanitized"  version  of 

his  case  presentation  was  also  released  to  interested  parties. 
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It  was  little  more  than  a  collection  of  exerpts  from  the 
data  that  had  been  collected  by  the  FBI  in  1979-80 — the 
same  data  accessed  by  Stern.   Our  analysis  of  the  data  does 
not  confirm  the  arguments  of  the  FBI. 

Despite  the  urgency  of  the  FBI's  airtel  instructions, 
the  involvement  of  all  59  Field  Offices,  and  continuous  pressure 
for  results  over  a  period  of  nineteen  months,  the  FBI  was 
able  to  develop  only  214  instances  of  alleged  FOIA  harm. 
Table  6  summarizes  our  analysis  of  those  cases.   The  cases  are 
divided  into  16  categories,  each  relating  to  a  specific  claim 
of  harm  made  by  the  FBI.   Not  all  claims  of  harm  made  by  FBI 
representatives  in  congressional  testimony  were  documented. 

Each  case  was  rated  according  to  the  severity  of  harm 
demonstrated  in  the  FBI  documents.   The  cases  were  rated  on 
a  scale  ranging  from  1-5,  with  a  "1"  denoting  clear  evidence 
of  FOIA  harm,  and  a  "5"  denoting  clear  evidence  of  a  positive 
impact  of  the  law.   Since  our  principle  concern  was  with  the 
quality  of  FBI  evidence  of  harm  in  each  case,  a  middle  rating 
of  "3"  denoted  cases  in  which  insufficient  evidence  had  been 
presented  by  field  offices  to  evaluate  the  case. 

Several  conclusions  are  apparent  from  Table  6.   First, 
there  was  a  remarkably  small  number  of  cases  reported.   Second, 
there  are  an  overwhelming  number  of  cases  in  category  "3". 
One  hundred  fifty-seven  cases  (73%)  had  too  little  empirical 
evidence  with  which  to  judge  the  veracity  of  the  claim.   Third, 
there  is  a  miniscule  number  of  cases  which  clearly  demonstrated 
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FOIA  harm.   We  concluded  that  only  7  cases  (3%)  presented 
"strong"  evidence  to  support  the  FBI  claim  and  that  only  28  cases 

(13%)  presented  "some"  support.   As  a  whole,  the  Table  tends 
to  belie  the  claims  made  by  the  Justice  agencies  about  the 
damaging  impact  of  the  law  on  their  operations.   The  case 
data  does  not  even  support  the  agencies'  three  central  con- 
tentions of  the  law's  erosion  of  their  abilities  to  collect 
information,  retain  informants,  and  exchange  information  with 
other  institutions.   Of  the  sixteen  categories  of  alleged 
harm  summarized  in  Table  6,  the  cases  in  these  first  three 
categories  accounted  for  73%  of  the  total  cases  developed  by 
the  FBI. 

Of  greater  importance,  virtually  none  of  these  cases 
included  sufficient  evidence  to  verify  the  FBI's  allegations 
of  harm.   They  were  mostly  "vignettes",  many  of  which  were  not 
clearly  related  to  harmful  FOIA-impact.   Of  all  cases  in  these 
three  categories,  we  scored  only  seven  as  "1"  and  twenty- 
three  as  "2".   Virtually  none  of  the  cases  in  the  remaining 
categories  of  harm  provided  enough  evidence  to  rate  them  as 
supportive  of  the  FBI  position. 

Table  7  summarizes  the  findings  concerning  the  claims 
made  under  Category  I,  "Erodes  Ability  to  Get  Info.  From 
General  Public."   As  demonstrated  in  Table  6,  this  category 
accounted  for  the  largest  number  of  cases  developed  in  the 
field  and  included  cases  from  a  larger  number  of  Field  Offices 

(66%)  than  any  other  category. 
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The  findings  for  variable  I  lend  little  credence  to 
the  FBI's  interpretation.   Our  content  analysis  of  this 
variable  resulted  in  virtually  no  ratings  of  "1"  or  "2",   Most 
cases  were  scored  as  "3".   This  was  the  pattern  of  response 
for  each  of  the  categories  and  from  all  of  the  field  offices. 
We  found  no  significant  differences  in  response  by  city  or 
region.   While  more  cases  were  reported  in  some  categories 
than  in  others,  few  demonstrated  high  response  rates  or  clear 
evidence  of  serious  harm. 

Tables  6  and  7  (and  the  remaining  unreported  data) 
demonstrate  little  evidence  of  a  significant  law  enforcement 
problem  at  the  national  or  local  levels.   The  problem  perhaps 
lies  in  the  attitude  of  law  enforcement  agencies  towards  the 
Freedom  of  Information  Act.   This  conclusion  is  fairly  consis- 
tent with  the  findings  of  our  survey  of  attitudes  of  FOIA 
implementors  reported  earlier. 

Part  IV.   Summary  and  Conclusion 
Our  research  indicates  that  FOIA  administrators 
generally  do  not  perceive  major  problems  with  the  FOIA.   They 
feel  the  Act  is  significant,  clear  and  effective  and  indicate 
a  fairly  strong  commitment  to  the  Act.   Their  aggregate  per- 
ceptions of  inefficiency  in  the  implementation  of  the  Act  and 
of  "need  for  change"  in  the  Act  are  fairly  neutral.   Some 
agencies,  obviously,  have  serious  problems  implementing  the 
Act  efficiently,  while  many  do  not.   This  research  also 
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indicates  that  FOIA  administrators  generally  support  the 
proposed  amendments  to  the  Act.   However,  the  mandate  for 
specific  amendments  does  not  appear  to  be  as  strong  as  the 
Administration  would  lead  us  to  believe.   Finally,  our  re- 
search also  indicates  that  FBI  agreements  concerning  the  harm- 
ful effects  of  the  FOIA  on  law  enforcement  activities  have 
limited  legitimacy.   We  find  weak  evidence  at  best  of  a 
harmful  impact  and  considerable  evidence  that  the  Freedom  of 
Information  Act  is  performing  the  duties  defined  by  Congress 
in  its  legislative  history. 


1083 


Table  1 
Means  Responses  of  Perceptions  of  the  FOIA 


Variable Mean 

FOI  Significance 

(as  a  concept)  3.79 

FOI  Act  Significance  3.82 

FOIA  Clarity  3.72 

FOIA  Effectiveness  4.01 

FOIA  Inefficiency  3.05 

Commitraent  to  the 

FOIA  3.96 

Need  for  Change 

in  the  FOIA  2.80 
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Table  2 
Mean  Attitudes  Towards  FOIA  Amendments 


Amendment  to  Mean 


a.  exempt  records  that  tend  to  identify 
persons  or  agencies  that  provide 
confidential  information  for  law 

enforcement  purposes  3.99 

b.  allow  agencies  to  charge  users  fees 
which  cover  the  full  cost  of  pro- 
cessing information  requests  3.86 

c.  limit  the  use  of  the  FOIA  to  U.S. 
citizens,  legal  aliens,  U.S.  cor- 
porations and  unincorporated 

associations  3. 52 

d.  exempt  information  if  its  release 
might  impair  the  legitimate  eco- 
nomic interests  of  a  business 

entity  3.73 

e.  strengthen  the  protection  of  in- 
formation related  to  ongoing  law 

enforcement  investigations  4.06 

f.  allow  a  60  day  extension  for  re- 
sponding to  information  requests 
which  involve  "unusual  circum- 
stances" 3.98 

g.  where  designated  by  the  Attorney 
General,  exempt  records  related 
to  investigations  of  terrorism, 
organized  crime  and  foreign  counter- 
intelligence 3.91 

h.   take  oversight  functions  away  from 

the  Justice  Department  2.37 

i.   require  agencies  to  notify  submit- 
ters that  their  information  has  been 
requested,  and  allow  submitters  to 
provide  additional  justifications 
for  their  confidentiality  claims  3.70 


(cont) 


I 
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Table  2  (cont) 


Amendment  Co  Mean 


j.   exempt  intelligence  agencies  from 

complying  witn  the  FOIA  2.80 

k.      allow  agencies    to   cliarge   fees    (in 

addition  to  processing  fees)  which 

reflect  the  fair  market  va]ue  of 
information  requested  through  the  FOIA        3.23 
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Table  3 


T-Test  for  Differences  Between  Justice  Department 
and  Non-Justice  Department  Perceptions  of  the  FOIA 


Variable 


Mean 

Justice 

Departments 


Mean 
Non-Justice 
Departments 


T  Value 


FOX  Signifi- 
cance (as  a 
concept) 

FOX  Act 
Significance 

FOXA  Clarity 

FOIA  Effec- 
tiveness 

FOXA  Ineffi- 
ciency 

Commitment  to 
the  FOXA 

Need  for  Change 
in  the  FOIA 


3.31 

3.40 
3.  64 

3.04 

4.26 

4.00 

3.45 


3.84 

3.86 
3.72 

4.  19 

2.92 

3.95 

2.73 


1.99* 

1.91 
0.39 

4.35** 

-5.89** 

-0.20 

-2.95** 


*  £  <  .05 
**  £  <  .01 
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Table  4 

T-Test  for  Differences  Between  Justice 

Department  and  Non-Justice  Department 

Attitudes  Toward  Proposed  FOIA  Amendments 


Amendment  to: 


Mean 

Justice 

Department 


Mean 
Non-Justice 
Departments 


T  Value 


exempt  records  that  tend  to  identify 
persons  or  agencies  that  provide  con- 
fidential information  for  law  en- 
forcement purposes 


4.36 


3.94 


-1.39 


b.   allow  agencies  to  charge  users  fees 
which  cover  the  full  cost  of  pro- 
cessing information  requests 


4.67 


3.77 


-4.07 


limit  the  use  of  the  FOIA  to  U.S. 
citizens,  legal  aliens,  U.S.  cor- 
porations and  unincorporated  as- 
sociations 


3.50 


3.52 


0.07 


d.   exempt  information  if  its  release 
might  impair  the  legitimate  eco- 
nomic interests  of  a  business 
entity 


4.30 


3.67 


-1.86 


strengthen  the  protection  of  in- 
formation related  to  ongoing  law 
enforcement  investigations 


4.75 


3.97 


-4.79** 


allow  a  60  day  extension  for  re- 
sponding to  information  requests 
which  involve  "unusual  circum- 
stances" 


4.83 


3.89 


-6.29** 


g.   where  designated  by  the  Attorney 
General,  exempt  records  related 
to  investigations  of  terrorism, 
organized  crime  and  foreign 
counterintelligence. 


.00 


3.88 


-0.37 


h.   take  oversight  functions  away 
from  the  Justice  Department 


2.09 


2.40 


1.08 


(cont) 
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Table  A  (cont) 


Amendment:  to: 


Mean 

Justice 

Department 


Mean 
Non-Justice 
Departments 


T  Value 


i.   require  agencies  to  notify 
submitters  that  their  infor- 
mation has  been  requested, 
and  allow  submitters  to  pro- 
vide additional  justi,f ications 
for  their  confidentiality 
claims 

j.   exempt  intelligence  agencies 
from  complying  with  the  FOIA 

k.   allow  agencies  to  charge  fees 
(in  addition  to  processing 
fees)  which  reflect  the  fair 
market  value  of  Information 
requested  through  the  FOIA 


3.67 


3.33 


4.17 


3.69 


2.72 


3.19 


0.08 


-1.60 


-2.50* 


*  2.     <  -05 


<  .01 
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Table  5 


Multiple  Regression  of  Variables  Impacting 
"Need  for  Change"  in  the  FOIA 


Independent 
^'ariables  by  Step 


Cumulative 
r2 


Beta 
Coefficient 


F 
Ratio 


1.   FOI  Act 

Significance 


,398 


-.218 


2.7A4 


FOIA   Ineffi- 
ciency 


,527 


.380 


22.385** 


FOI  Signi- 
ficance (as  a 
concept) 


.551 


327 


6.955** 


4.   Years  in 

current  posi- 
tion 


.557 


-.063 


.893 


Commitment 
to  the  FOIA 


.561 


-.052 


.471 


6.   Justice/Non- 
Justice  Dept. 


,563 


.074 


790 


7.  FOIA  Effec- 
tiveness 

8.  FOIA  Clarity 


.566 
.567 


-.069 
-.025 


,634 
.118 


9.   Number  of 

Subordinates 


567 


.001 


.016 


**£<  .01 
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APPENDIX  7.— "OUR  GOVERNMENT  STYMIES  OPEN  GOV- 
ERNMENT," BY  PROF.  ROBERT  VAUGHN,  AMERICAN  UNI- 
VERSITY, THE  WASHINGTON  POST,  JULY  1,  1984 

July  4  is  the  18th  anniversary  of  the  enactment  of  the  Freedom  of  Information 
Act — in  theory,  a  birthday  worth  celebrating.  The  law  is  testimony  to  America's 
continuing  commitment  to  open,  accountable  government.  The  Founding  Fathers 
would  be  proud  of  the  act — unless  they  could  see  how  the  peoples'  government  often 
frustrates  its  purpose. 

Some  cases: 

In  1976,  Berkeley  graduate  student  David  Dunaway,  who  was  researching  a  book 
on  folk  singer  Pete  Seeger,  asked  the  FBI  for  records  on  musical  groups  of  which 
Seeger  had  been  a  part.  After  his  request  was  denied,  Dunaway  filed  suit  to  get  the 
material.  In  1981 — five  years  after  Dunaway's  initial  request — Judge  Robert  F. 
Peckham  not  only  ordered  the  release  of  the  information  but  also  critized  the  gov- 
ernment for  a  "dangerous  litigation  strategy"  of  making  FOIA  proceedings  as 
lengthy  and  costly  as  possible  to  discourage  others  from  pursuing  their  rights  under 
the  act. 

A  Colorado  company  filed  suit  in  federal  court  to  make  the  government  release 
certain  documents  under  the  Freedom  of  Information  Act.  The  government  subse- 
quently turned  over  the  material  but  a  frustrated  Judge  Jim  R.  Carrigan  lectured 
the  Department  of  Education  about  its  "delay,  foot  dragging,  obdurateness  and  lack 
of  candor."  Some  remedy  ought  to  be  found,  the  judge  declared  to  prevent  the  gov- 
ernment's "damn  cussedness"  in  complying  with  the  Freedom  of  Information  Act. 

In  1978,  Continental  Can  Co.  asked  the  Labor  Department  for  copies  of  case  law 
used  to  determine  the  rights  of  government  contractors.  Although  the  Labor  Depart- 
ment signed  a  consent  decree  promising  to  provide  them,  the  District  Court  for  the 
Northern  District  of  Illinois  found  in  1981  that  the  Labor  Department's  conduct 
under  the  agreement  demonstrated  a  "lack  of  cooperation,  and  evasive  and  dilatory 
tactics." 

A  disabled  government  worker  sought  records  from  the  Labor  Department  to 
challenge  the  reduction  of  his  disability  payments.  After  delaying  some  six  months, 
the  department  released  the  records — but  only  after  a  suit  was  filed  against  it  in  a 
Kentucky  federal  court.  In  ordering  the  government  to  pay  legal  fees,  the  court  as- 
serted that  some  type  of  pressure  ought  to  be  put  on  the  bureaucracy  to  stop  it  from 
giving  citizens  "the  runaround,  as  was  done  here." 

When  the  Treasury  Department  denied  records  requested  by  the  Church  of  Scien- 
tology, forcing  more  than  two  years  of  litigation  in  U.S.  District  Court  here.  Judge 
William  B.  Bryant  harshly  critized  the  Treasury  and  government  attorneys:  "It  ill 
behooves  the  United  States  government  to  participate  with  such  cunning  creativity 
in  what  can  only  be  seen  as  an  attempt  to  frustrate  the  will  of  Congress  in  enacting 
the  Freedom  of  Information  Act  and  [of]  this  court  in  enforcing  it." 

These  judicial  comments  are  far  from  rare.  There  have  been  dozens  of  them 
issued  since  1979  that  indict  the  federal  government  for  subverting  the  spirit  and 
intent  of  the  Freedom  of  Information  Act  by  delay,  intransigence,  evasion  and  even 
open  hostility  toward  those  attempting  to  avail  themselves  of  their  legal  rights. 

So  costly  and  difficult  has  the  government  made  it  for  the  public  to  gain  speedy 
access  to  information  that  the  Freedom  of  Information  Act  may  become  useless  for 
all  but  the  most-patient  and  the  best-financed  citizens. 

In  fact,  a  reading  of  what  the  courts  have  been  saying  about  the  government's 
compliance  with  the  act  suggests  that  Congress  should  be  considering  new  mecha- 
nisms for  enforcing  it — not  studying  proposals  to  further  restrict  its  application,  as 
it  is  now  doing. 

When  Congress  passed  the  act  in  1966,  it  was  concerned  with  an  executive  branch 
whose  preoccupation  with  secrecy  had  reached  ludicrous  proportions. 

Off  limits  to  the  public  were  such  things  as  the  amount  of  peanut  butter  pur- 
chased by  the  armed  forces,  the  memoirs  of  a  Confederate  army  general  criticizing 
Reconstruction  and  the  tapes  of  a  call-in  weather  forecasting  service.  The  determi- 
nation to  end  this  state  of  affairs  led  to  the  passage  of  the  act  over  the  unanimous 
opposition  of  federal  agencies,  led  by  the  Justice  Department. 

The  public's  use  of  the  act  actually  grew  slowly.  The  press,  which  had  championed 
it  before  passage,  did  not  use  it  extensively — possibly  because  it  was  of  little  value 
to  journalists  preparing  stories  under  the  pressure  of  daily  deadlines.  Instead,  the 
major  users  of  the  law  became  corporations  and  law  firms,  joined  in  the  late  1960s 
by  environmental,  consumer  and  other  public  interest  groups. 

(1094) 
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Increased  congressional  oversight  and  concern  about  executive  secrecy  during  Wa- 
tergate helped  generate  amendments  to  strengthen  the  act  in  1974.  Congressional 
hearings  identified  long  delays,  bureaucratic  delaying  tactics  and  restrictive  inter- 
pretations of  the  law.  Congressional  amendments  focused  on  improving  procedures, 
compelling  government  departments  to  comply  and  encouraging  use  of  the  act  by 
individuals  and  the  press. 

Since  1974,  Congress  has  restricted  access  to  information  through  specific  legisla- 
tion apart  from  the  act  itself  During  the  Carter  administration,  Congress  excluded 
from  public  access  information  acquired  by  the  Federal  Trade  Commission  under 
subpoena.  In  1981,  Congress,  through  the  appropriation  process,  also  effectively  pro- 
hibited the  Consumer  Product  Safety  Commission  from  releasing  complaints  by  con- 
sumers about  products  suspected  of  being  hazardous. 

In  this  session  of  Congress,  the  Senate  passed  legislation  exempting  from  disclo- 
sure CIA  documents  in  "operational  files,"  and  the  legislation  is  now  pending  before 
a  subcommittee  of  the  House  Government  Operations  Committee,  but  could  pass 
before  the  end  of  the  year. 

Since  1974,  attempts  have  also  been  made  to  alter  the  act  itself.  The  Reagan  ad- 
ministration's Justice  Department  began  seeking  broad  amendments  in  October 
1981.  Conservative  members  of  Congress,  led  by  Sen.  Orrin  G.  Hatch  (R-Utah),  have 
called  for  modifications  on  grounds  that  the  act  costs  the  taxpayers  too  much  to  im- 
plement, is  sometimes  used  to  harass  government  agencies  and  fails  to  adequately 
protect  the  rights  of  individuals  and  com_panies  that  submit  confidential  information 
to  the  government. 

The  Senate  has  passed  amendments  far  less  drastic  than  the  original  proposal. 
The  Senate  measure  would  exempt  from  disclosure  law  enforcement  information 
that  could  endanger  informants.  Secret  Service  records  and  technical  and  commer- 
cial data  that  cannot  be  exported  to  foreign  countries. 

A  number  of  limited  changes  would  be  made  in  agencies'  procedures,  including 
increasing  their  ability  to  extend  the  deadline  for  responding  to  requests  and  provid- 
ing extensive  procedural  rights  for  persons  who  have  submitted  requested  informa- 
tion to  the  government. 

Similar  legislation  is  pending  in  the  House  Government  Operations  Committee. 

Worrisome  as  these  changes  may  be  to  advocates  of  open  information,  by  far  the 
greatest  threat  to  the  FOIA  are  the  tactics  of  the  federal  bureaucracy.  These  al- 
ready thwart  the  public  far  more  effectively  than  is  generally  realized. 

The  proposals  now  before  Congress  pay  too  much  attention  to  abuse  by  users  and 
too  little  to  the  abuse  of  government  agencies  which  are  charged  with  adm.inistering 
the  law. 

No  doubt  some  of  the  problems,  including  the  huge  backlog  of  cases,  often  result 
from  circumstances  beyond  the  control  of  agencies,  such  as  the  heavy  volume  of  re- 
quests and  inadequate  resources  to  cope  with  it.  But  the  comments  of  federal  judges 
suggest  that  delays  are  sometimes  motivated  by  hostility  and  are  used  by  the  gov- 
ernment to  its  own  tactical  advantage. 

Consider,  for  instance,  the  difficulties  faced  by  a  civilian  employe  of  the  Navy  De- 
partment who  requested  information  from  his  personnel  file  which  he  believed  had 
been  wrongfully  collected.  After  he  filed  suit  in  U.S.  District  Court  here,  the  Navy 
released  much  of  the  information  sought.  The  U.S.  Court  of  Appeals  here  subse- 
quently declined  to  award  attorney's  fees,  but  in  its  1982  decision  it  approved  in  "no 
uncertain  terms"  the  Navy's  conduct  in  withholding  the  information,  as  well  as  the 
Navy's  "cavalier  tone"  and  "unacceptable  behavior"  toward  requesters. 

An  official  of  the  Treasury  Department  employes'  union  who  sought  from  the  IRS 
a  copy  of  the  "objectives  and  standards"  used  to  evaluate  IRS  officals  was  turned 
down.  The  District  Court  here  ordered  the  release  of  all  the  withheld  documents 
and,  in  evaluating  the  government's  conduct,  pointed  to  Treasury's  lack  of  response 
as  evidence  of  an  attempt  to  frustrate  the  requester. 

Sam  and  Juene  Jaffee  requested  from  the  CIA  and  the  FBI  records  pertaining  to 
themselves.  In  1981,  a  federal  judge  here  called  "apt"  the  Jaffees'  description  of  the 
FBI's  conduct  as  a  "war  of  attrition"  designed  to  wear  down  the  requesters.  The 
judge  stated  that  the  litigation  revealed  a  history  of  "agency  delay"  and  "recalci- 
trance." 

The  act's  current  deadlines  for  response  to  requests  have  limited  practical  signifi- 
cance. The  volume  of  requests  and  inadequate  resources  devoted  to  processing  them 
guarantee  large  backlogs. 

Courts  have  recognized  the  practical  problems  faced  by  the  government  by  defer- 
ring judicial  review  if  an  agency  is  processing  its  backlog  in  good  faith.  The  backlog 
itself  has  become  an  issue  for  the  courts.  Some  plaintiffs  now  seek  judicial  interven- 
tion to  advance  their  place  in  the  line  on  grounds  of  special  circumstances. 
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The  courts  understandably  prefer  that  cases  be  resolved  without  judicial  interven- 
tion, given  that  the  process  of  judicial  review  can  be  as  lengthy  as  the  delay  at  the 
agency  level.  (The  administrative  office  of  the  United  States  Courts  found  that  the 
median  time  between  the  filing  of  an  FOIA  suit  and  its  disposition  in  district  courts 
was  eight  months  for  the  year  ending  June  30,  1981.  And  10  percent  of  the  cases 
took  more  than  23  months.) 

As  things  now  stand,  courts  have  limited  ability  to  evaluate  the  reasons  for  a 
backlog — and  little  power  to  modify  the  practices  of  government  agencies.  One  fed- 
eral court  expressed  the  limitations  of  judicial  enforcement  this  way:  "To  be  sure, 
the  court  deplores  the  10-month  delay  between  plaintiffs'  request  and  the  agency's 
action  on  their  appeal,  but  the  staggering  practicalities  of  the  'FOIA  explosion' 
render  [other  judicial  action]  both  unrealistic  and  probably  unenforceable." 

Confronted  with  delays  by  government  departments,  the  costs  of  seeking  judicial 
review  and  the  courts'  inability  to  deal  with  delay,  requesters  are  left  to  bargain 
with  the  same  bureaucracy  from  which  they  are  seeking  information.  This  proce- 
dure discourages  individuals  and  journalists,  in  particular,  from  using  the  act  and 
undoubtedly  helps  explain  why  the  main  users  are  large  organizations,  corporations 
and  well-funded  interest  groups. 

One  modification  made  by  Congress  in  1974  was  the  establishment  of  a  complicat- 
ed procedure  under  which  a  federal  court  could  initiate  an  investigation  by  the  exec- 
utive branch  leading  to  possible  disciplining  of  federal  officials  who  arbitrarily  or 
capriciously  withhold  information.  The  procedure  requires  evidence  that  the  official 
has  done  more  than  just  make  a  mistake.  It  must  be  shown  that  the  official  has 
denied  the  records  or  documents  without  any  sound  reason. 

But  in  the  10  years  since  that  provision  was  passed,  the  courts  have  referred  only 
a  handful  of  cases  to  the  agency  authorized  to  investigate:  the  office  of  Special  Coun- 
sel in  the  Merit  Systems  Protection  Board,  and  no  federal  official  has  ever  been  dis- 
ciplined under  the  provision. 

Congress  should  consider  revising  this  sanctions  provision.  One  problem  is  that 
the  government  department  can  avoid  sanctions  simply  by  releasing  the  informa- 
tion if  it  appears  it  will  lose.  Thus,  the  department  can  still  act  arbitrarily,  force  the 
individual  denied  information  to  go  to  court — and  then  avoid  sanctions  by  finally 
releasing  the  material. 

The  provision  has  been  eviscerated  by  judicial  interpretation  and  administrative 
practice.  But  personal  responsibility  connected,  in  appropriate  cases,  with  meaning- 
ful sanctions  could  make  officials  think  twice  before  giving  requesters  the  "run- 
around." 

Congress  should  also  consider  more  fundamental  changes  in  the  act.  Relying 
solely  on  the  good  faith  of  government  agencies,  and  on  judicial  enforcement,  simply 
has  not  worked. 

When  the  1974  amendments  were  being  considered,  some  proposed  the  creation  of 
an  FOIA  ombudsman,  or  an  FOIA  agency  that  would  adjudicate  agency  denials  of 
requests  for  information. 

Almost  all  states  have  freedom  of  information  laws  of  their  own,  f  nd  some  (unlike 
the  federal  government)  provide  for  independent  review  of  the  conduct  of  individual 
agencies.  Connecticut  has  an  FOIA  agency  that  adjudicates  denials,  and  New  York 
State  has  one  that  functions  like  an  ombudsman.  Any  person  who  believes  a  New 
York  government  agency  is  dragging  its  feet  or  is  improperly  denying  documents 
may  request  an  "advisory  opinion"  from  the  State  of  New  York  Freedom  of  Infor- 
mation Committee.  The  opinions  of  the  committee  are  then  used  to  encourage  agen- 
cies to  comply  with  the  law.  New  York  State  courts  reviewing  denials  in  specific 
cases  have  given  considerable  weight  to  the  committee's  interpretations. 

Open  government  requires  this  kind  of  aggressive  commitment,  which  often 
cannot  come  from  the  same  agencies  whose  documents  and  records  provide  a  basis 
for  a  public  evaluation  of  the  agencies'  own  performance  and  mistakes.  Therefore, 
Congress  must  develop  alternatives  that  will  provide  for  the  free  flow  of  information 
and  implement  the  ideals  of  open  government  so  consistent  with  the  Declaration  of 
Independence. 


APPENDIX  8.— LETTERS  SUBMITTED  TO  THE 
SUBCOMMITTEE 

A.  LETTER  FROM  SCOTT  ARMSTRONG,  STAFF  WRITER,  THE  WASHINGTON 

POST,  DATED  NOVEMBER  10,  1984 

M50  15'"   STREET,  N.  W. 

WASHINGTON,  D.  C.   2007I 

(20E)   334-6000 
WRITERS  DIRECT  TELEPHONE  NUMBER 

(2021  364  2438 Noventer  10,  1984 

Representative  Glenn  L.  English 

Chairman 

Subccmmittee  on  Government  Infomiation,  Justice  &  Agriculture 

Comnittee  on  Govemroent  Operations 

B-349-C  Raybum  House  Office  Building 

House  of  Representatives 

Washington,  D.C.  20515 

Dear  Mr.  Chainnan: 

Over  the  past  three  years,  I  have  been  directing  a  project  designed  to 
examine  in  considerable  depth  the  American  foreign  policy  and  national  security 
decision-making  processes  on  behalf  of  the  Washington  Post  and  Alfred  Knopf,  Inc. 
Along  with  a  staff  of  five  professionals,  I  have  filed  several  hundred  requests 
under  the  Freedom  of  Information  Act  with  over  twenty  agencies  and  departments  and 
have  observed  the  variety  of  agency  performances  in  responding  to  these  requests. 
Although  in  prior  years  my  experience  with  the  POIA  was  less  extensive,  I  believe 
a  pattern  of  intentional  efforts  to  undercut  the  effectiveness  of  the  FOIA  is 
emerging.  I  have  noted  for  your  consideration  and  inclusion  in  the  hearing  record 
several  of  these  trends  and  sane  possible  solutions.  Under  separate  cover,  I  am 
also  forvrarding  a  more  detailed  outline  of  our  agency-by-agency  experience. 

A  Positive  Note 

Before  I  describe  vHnat  I   believe  is  wrong  with  the  current  applications  of 
the  POIA  by  agencies,  I  would  like  to  note  how  immensely  valuable  the  POIA  has 
proven  to  be  for  those  interested  in  government  decision-making.  Some  critics 
predicted  that  the  POIA  would  result  in  a  thinner  historical  record  because  agency 
personnel  would  not  create  or  retain  as  detailed  a  paper  trail  of  decision-making 
as  they  might  have  otherwise.  This  has  proven  to  be  incorrect.  The  obligations  of 
decision-making  in  as  complicated  an  organizational  setting  as  the  national 
security  comiunity  requires  that  virtually  every  nuance  of  information  and  advice 
be  eventually  reduced  to  writing.  Repeatedly  records  released  under  the  Act  have 
shown  how  incomplete  or  misleading  public  accounts  based  on  oral  recollection, 
background  briefings,  and  leaks  have  been. 

In  fact,  the  Act  has  made  the  documented  historical  record  more  complete  and 
relevant  than  ever  before.  Remarkably,  a  siobstantial  number  of  the  relevant  public 
policy  papers  although  buried  in  the  bowels'  of  government  far  from  public  view  are 
either  not  classified  or  include  sections  vrfiich  are  unclassified  or 
declassifiable.  In  those  cases  where  most  documents  are  not  yet  declassified,  the 
releasable  portions  of  the  denied  records  —  for  example,  the  identities  of  those 
drafting,  clearing  or  receiving  copies  of  documents  —  allow  energetic  journalists 
to  get  multiple,  contemporary  accounts  of  recent  events  instead  of  waiting  for  the 
opening  of  historical  archives  by  vrfiich  time  the  participants  have  either  died, 
forgotten  or  selectively  edited  the  documentary  materials  still  available. 
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The  Act  has  had  three  generally  fortunate,  and  perhaps  unintended,  effects 
on  the  documentation  of  events:  (1 )  more  detailed  and  varied  accounts  of  decisions 
are  retained  by  various  actors  in  the  process  to  protect  thanselves  against  the 
retention  of  a  partial  and  incomplete  record  by  other  parties;  (2)  record 
retenticxi  requiranents  are  in  many  instances  more  scrupulously  observed  and 
enforced;  (3)  those  in  government  »Aio  would  deny  their  role  whether  it  be  out  of 
anbarrassment  or  a  desire  to  avoid  accountability  for  their  actions  are  now  more 
conspicuous  by  virtue  of  the  records  ^iiich  they  fail  to  keep,  v*iich  they  deny 
exist,  or  which  they  go  to  improper  lengths  to  conceal. 

In  short,  the  existence  of  a  pervasive  effort  in  agencies  to 
administratively  thwart  the  Act  is  a  testament  to  the  Act's  strength  and  value. 
Partially  frustrated  or  not,  the  Act  as  we  have  it  now  is  an  imnensely  valuable 
tool  precisely  because  so  many  executive  branch  employees  work  diligently  and 
conscientiously  to  apply  the  act  as  it  was  intended. 

It  is  my  contention  that  regular  and  informed  use  of  the  Act  by  journalists, 
scholars,  historians,  and  knowledgable  public  policy  conmentators  will  make  a 
singularly  valuable  contribution  to  the  continual  corrections  of  course  that  make 
democracy  the  finest  form  of  government  on  earth.  The  danger  is  that  the  FOIA  may 
be  largely  abandoned  because  of  the  efforts  of  several  dozen  senior  agency 
officials  \A\o  have  set  out  to  frustrate  its  intention.  At  present,  the  Act  is  used 
regularly  only  by  the  few  vAio  are  willing  to  confront  and  able  to  surmount  the 
administrative  obstructions  we  begin  to  catalogue  below.  It  is  in  the  spirit  of 
making  the  Act  more  accessible  to  regular  use  by  more  individual  users  that  we 
offer  these  comnents. 

1 .  "Lost"  Cases  and  Inexplicable  Prooessinq  Delays 

Our  single  greatest  problem  has  been  the  extended  and  inexplicable  delay  in 
FOIA  processing  within  certain  agencies  —  most  notably  the  State  department  ,  the 
Central  Intelligence  Agency,  the  Defense  Intelligence  Agency,  the  National 
Security  Council,  the  Office  of  Management  and  Budget,  the  Treasury  department  and 
recently  most  components  of  the  Department  of  Defense.  The  excuses  have  ranged 
from  "the  case  was  lost"  (the  State  department  claims  to  have  lost  over  thirty 
cases,  seme  twice,  for  periods  of  up  to  three  years)  to  placing  the  blame  for 
fumbled  processing  on  departed  employees,  bureaucratic  inefficiency,  and  epidemic 
incompetence.  In  both  the  State  department  and  the  CIA,  a  claim  is  made  of  first- 
in,  first-out  queues;  yet  we  have  filed  cases  three  years  ago  with  both  agencies 
which  have  not  received  answers  while  cases  filed  by  other  requesters  within  the 
last  few  months  have  received  responses. 

While  the  CIA  has  strictly  speaking  never  "lost"  a  case,  it  has  taken  in 
excess  of  two  years  to  process  the  vast  majority  of  our  requests.  For  all 
practical  purposes,  the  CIA  has  not  yet  completed  the  processing  of  a  single  major 
request  among  the  five  dozen  cases  filed  since  1981  with  the  exception  of  (a)  "no 
record"  determinations,  (b)  complete  denials,  and  (c)  a  few  isolated  records  here 
and  there. 

In  one  recent  case,  DIA  took  404  days  (extremely  quick  by  their  normal 
standards)  to  deal  with  a  request  for  copies  of  eight,  blank,  commonly-used, 
unclassified  forms  and  one  manual,  all  requested  by  the  precise  number  and 
citation  that  appears  in  the  Listing  of  Approved  Department  of  Defense  (DP)  Forms, 
DoD  5000.21 -L,  an  unclassified,  published  document  in  the  widest  possible 
circulation.  DIA's  response  was  totally  unsatisfactory  and  indicative  of  the 
lengths  that  this  particular  agency  will  go  to  frustrate  a  lawful  request.  They 
enclosed  one  form  (\AAiich  they  knew  was  contained  in  the  body  of  a  publication  we 
had  recently  secured  fran  other  sources),  denied  six  forms  under  (b)(2)  and 
purported  not  to  be  able  to  find  the  other  form  and  manual,  despite  the  fact  that 


1099 


the  DoD  rtaster  list  of  forms  shows  the  form  as  being  promulgated  based  on 
precisely  that  manual.  Calculate  for  a  second  the  effect  of  the  initial  delay  in 
such  a  case.  We  must  now  appeal,  a  process  which,  if  experience  is  a  guide,  will 
take  a  year  or  more  in  order  to  get  them  to  locate  the  "missing"  form  and  to  treat 
the  request  for  the  six  denied  forms  seriously.  We  are  then  likely  to  face  another 
year  of  administrative  delay  by  appealing  their  next  round  of  procedural 
obstructions. 

The  National  Security  Council's  operations  are  inexplicably  slow  with  turn 
around  times  of  several  years  on  many  requests  despite  an  extremely  small 
caseload.  Although  the  NSC  POIA  office  has  refused  to  meet  with  us  regarding  these 
delays,  we  suspect  they  reflect  deliberate  understaffing  to  slow  requests  more 
than  any  single  other  factor. 

In  each  of  those  agencies  with  which  we  have  dealt,  we  have  discussed  the 
processing  delays  at  length  with  the  key  personnel,  many  of  vi^om  are  dedicated  and 
resourceful.  Their  frustrations  have  left  us  with  no  question  that  extraordinary 
processing  delays  are  most  often  a  function  of  agency  understaffing.  However  the 
absense  of  adequate  staff  is  only  due  partially  to  budget  constraints;  it  is  also 
due  partially  to  deliberate  decisions  that  FOIA  offices  should  be  left  to  run 
inefficiently.  In  fact,  the  pattern  of  purposeful  delay  in  processing  regular 
requests  has  beccnie  so  pervasive  that  it  leads  us  to  believe,  at  least  in  the  POIA 
office  with  which  we  have  dealt,  that  the  primary  management  goals  achieved  each 
year  are  rank  inefficiency,  sporadic  incompetence  and  consistently  inadequate 
staffing.  If  after  reading  the  materials  enclosed,  you  have  the  slightest  doubt 
that  this  is  the  case,  we  will  be  happy  to  provide  additional  details  and  specific 
examples. 

The  judicial  history  of  the  POIA  makes  it  clear  that  the  federal  courts  are 
not  about  to  hold  agencies  to  statuatorily  mandated  time  periods  without  some 
indication  of  congressional  willingness  to  fund  more  rapid  turn  around  times.  We 
favor  more  adequate  budget  allocations  to  those  particular  FOIA  offices  saddled 
with  backlogs  of  requests  dealing  with  national  security  matters  on  several 
grounds.  The  POIA  staff  faced  on  one  hand  with  frustrated  requesters  and  on  the 
other  with  agency  personnel  anxious  to  protect  the  sanctity  of  their  information 
are  truly  overworked  and  unable  to  do  their  job  properly.  Second,  the  absense  of 
adequate  information  accessible  to  the  public  on  important  foreign  affairs  and 
defense  matters  has  extremely  grave  consequences  effecting  the  quality  of  public 
and  legislative  debate  on  national  security  issues. 

Third,  the  ability  to  channel  press  requests  into  indefinite  POIA  delays  has 
created  an  incentive  to  stop  servicing  requests  through  public  information  offices 
who  have  adequate  resources  to  deal  with  them  and  shunt  them  to  POIA  offices  v*io 
do  not.  The  solution,  discussed  more  fully  below,  is  to  require  that  those  public 
affairs  resources  be  adequately  allocated  to  FOIA. 

The  material  eventually  declassified  and  released  in  a  case  with  such 
extraordinarly  delays  has  often  been  overtaken  by  si±>sequent  events.  Because  the 
initial  retrieval  in  some  agencies  is  relatively  prompt  \4iile  the  review  process 
may  take  years,  requests  for  contemporary  materials  are  two  years  old  by  the  time 
of  initial  release.  This  to  effects  the  quality  of  public  conment  and  debate. 

We  believe  the  most  egregious  cases  could  be  ameliorated  by  a  legislative 
provision  requiring  that,  in  each  instance  where  an  agency  fails  to  complete  the 
processing  of  a  request  within  eight  weeks  of  its  receipt,  the  agency  must  send 
the  requester  a  detailed  report  which  states  precisely  v*at  has  transpired  since 
the  receipt  of  the  request.  Thereafter  at  each  subsequent  eight  week  interval,  the 
agency  would  be  required  to  provide  the  requester  with  an  additional  report. 

Conversations  with  the  POIA  officials  responsible  for  processing  and  record 
retrieval  and  the  senior  departmental  officials  viho   in  certain  cases  must  review 


40-194  O  -  85  -  70 


1100 


sensitive  records  have  led  us  to  conclude  that  many  delays  and  "lost"  cases  result 
from  the  bureaucratic  incentive  to  put  off  decisions  until  the  last  minute.  Vfe 
believe  that  many  release  determinations  vrauld  be  made  more  promptly  if  the  time 
required  to  make  the  determination  was  not  significantly  greater  than  the  time  to 
meet  the  requiranent  to  provide  progress  reports  on  the  case. 

We  believe  that  these  reports  should  include  docuinentation  which  will  allow 
the  average  requester  to  determine  the  problem  which  has  delayed  processing  and 
the  identity  of  the  particular  individual  with  responsibility  to  ccmplete 
processing. 

Included  would  be  such  items  as  (a)  the  date  the  request  was  received,  (b) 
the  date  referred  for  search  or  other  processing,  (c)  the  office  and/or  individual 
to  which  it  was  referred  and  the  name  and  title  of  each  individual  with  whom 
responsibility  for  any  portion  of  the  case  resides,  (d)  the  date  referral  was 
received  in  each  office,  (e)  the  nuir±3er  and  location  of  files  searched  described 
by  name  of  collection,  by  name  of  the  individual  file  or  by  the  number  of  files 
searched  in  each  collection,  by  number  of  documents  retrieved  from  each  file  or 
collection,  by  hours  spent  searching  each  collection,  and  by  costs  incurred  for 
which  the  agency  expects  to  seek  reimbursement,   (f)  the  date  of  referral  for 
release  determination  and  the  name  of  the  person  reviewing  documents  for  release 
at  each  stage,  (g)  the  number  of  documents  reviewed  and  the  result  of  review  by 
document  number,  (h)  the  number  of  documents  still  pending  action  and  the  steps 
ranaining  prior  to  completion  of  the  request. 

Since  the  reporting  requirement  is  only  activated  when  the  agency  fails  to 
make  a  determination  within  a  period  more  than  five  times  as  long  as  the  ten-day 
initial  response  time  mandated  by  the  statute,  we  believe  that  such  a 
documentation  requiranent  would  not  be  burdensome.  In  addition,  we  note  that  some 
FOIA  offices  already  collect  similar  information  informally  in  order  to  assist 
them  in  managing  the  processing  of  cases. 

We  recommend  that  such  reports  also  be  required  at  eight  week  intervals  by 
the  agencies  in  administrative  appeals.  In  addition,  if  the  appeals  are  not  then 
resolved  in  twelve  weeks,  we  believe  some  provision  should  be  made  to  include  in 
the  next  progress  report  an  index  similar  to  a  Vaughn  index  of  all  documents 
retrieved  to  assist  the  requester  in  evaliaating  the  necessity  of  immediate 
litigation. 

To  deal  with  the  problem  of  materials  being  several  years  out  of  date  by  the 
time  a  request  is  finally  processed  and  released,  we  believe  that  Congress  should 
require  in  the  statute  that  in  cases  where  the  request  calls  for  documents  to  "the 
present"  and  in  which  the  time  between  the  search  and  the  final  review  exceeds 
twelve  weeks,  the  agency  shall  be  required  to  automatically  update  the  search. 
Vi/hile  that  search  is  taking  place,  the  previously  retrieved  materials  should  be 
reviewed  and  released. 

2.  Delay  through  Special  Quaies 

Certain  agencies  including  the  Department  of  State  and  the  CIA  have  created 
queue  systems  vrtiich  are  designed  to  delay  longest  the  processing  of  precisely 
those  requests  which  are  of  the  greatest  and  most  immediate  public  interest.  These 
queues  are  not  the  type  of  multiple  first- in-first-out  queues  \*iich  the  FBI 
maintained  were  adequate  for  the  purposes  of  the  statute  in  the  Open  America  case, 
but  queues  which  result  in  the  systematic  delay  of  selected  cases.  State 
department  policy  dictates  that  the  regional  bureau  or  office  must  clear  materials 
before  they  can  be  released.  Those  requests  for  information  about  crises  and 
breaking  news  events  are  funnelled  to  those  few  senior  officials  in  charge  of 
dealing  with  these  crises,  vrfiile  those  requests  for  information  about  less 
immediate  and  pressing  matters  are  directed  to  those  officials  who  are  more  likely 
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to  have  time  to  process  the  cases.  This  means  that  regardless  of  the  mean 
processing  tirre  for  the  agency,  the  longest  processing  times  are,  de  facto,  for 
precisely  those  materials  dealing  with  the  greatest  public  concerns,  such  as 
Central  America,  Lebanon,  Iran,  and  the  Arabian  Pennisula.  This  multiple  queue 
process  routinely  delays  the  records  relating  to  the  most  important  events  for 
many  months,  if  not  years,  after  the  events  have  lost  their  immediate  currency. 
And  as  a  result,  journalists  have  grown  to  expect  that  the  POIA  will  not  help 
them.  For  example,  in  the  State  department  the  processing  delay  for  matters 
relating  to  the  Persian  Gulf  or  Central  America  are  in  most  instances  in  excess  of 
eighteen  months,  some  as  long  as  three  years.  Meanwhile  other  requests  on  more 
trivial  matters  may  take  as  little  as  three  months  and  rarely  aa  long  as  one  year. 

Recently  Department  of  Defense  and  DIA  have  instituted  another  version  of 
the  "special  queue"  form  of  deliberate  delay.  In  cases  where  they  have  taken  over 
a  year  to  process  requests  and  then  denied  portions  of  documents,  it  often  takes 
us  considerable  time  to  retrieve  the  information  necessary  to  frame  a  proper 
appeal,  particularly  when  they  are  unwilling  to  provide  any  clue  as  to  what 
documents  have  been  denied.  In  prior  years  in  instances  where  the  appeal  is  not 
filed  within  45  working  days  as  required  by  Department  of  Defense  regulation. 
Department  of  Defense  and  DIA  had  a  policy  of  processing  the  appeal  anyway.  The 
logic  cited  was  that  if  it  was  not  treated  as  an  appeal,  it  would  have  to  be 
processed  as  a  new  request  anyway.  However,  DIA  and  DOD  have  recently  instituted  a 
policy  of  refusing  to  process  appeals  vrtiich  have  not  been  filed  by  the  45th  day. 
They  have  even  applied  this  in  cases  v^ere  their  own  processing  has  taken  several 
years  and,  just  this  past  week,  DIA  even  tried  to  use  it  to  avoid  processing  an 
appeal  which  it  took  than  108  days  to  decide  was  untimely. 

Consider  for  a  mctnent  how  effectively  DIA's  strategy  of  delay  frustrates  the 
intent  of  the  FOIA.  In  our  experience,  the  DIA  takes  at  least  two  and  often  three 
years  to  complete  process  a  case  and  an  appeal  of  the  initial  denial.  Add  to  this, 
procedural  delays  such  as  refusing  to  process  cases  until  exorbitant,  bogus  fees 
are  paid  (see  below)  or  claims  that  appeals  are  untimely,  and  you  soon  have  nearly 
doubled  the  time  to  between  four  and  six  years  before  an  requester  has  even 
exhausted  his  administrative  remedies. 

Thus  the  statutory  ten  days  for  search  and  response  and  twenty  day  appellate 
period  suddenly  blooms  to  a  half  decade  of  processing.  Admittedly  these  systematic 
delays  can  be  short  cut  by  taking  cases  to  court  after  a  shorter  time.  However, 
federal  judges  are  reluctant  to  take  action  against  an  agency  v^o  has  not 
completed  the  processing  of  a  case  at  either  the  initial  determination  or 
appellate  level.  And  when  a  judge  does  act,  his  discretion  is  limited  to  enforcing 
what  the  statute  called  for  in  the  first  instance.  Moreover,  most  requesters 
cannot  afford  to  take  every  case  to  federal  court  to  get  agencies  to  do  what  the 
statute  plainly  requires  them  to  do  in  the  first  place. 

The  CIA  claims  that  in  order  to  avoid  delays  created  by  the  necessity  to 
search  files  for  raw  intelligence  reports  it  has  created  a  special  processing 
queue  vi^iich  searches  only  published  intelligence  files.  The  CIA  regularly  asks 
requesters  to  accept  only  the  published  intelligence  files  and  to  waive  the  search 
of  these  raw  intelligence  files  in  order  to  expedite  the  processing  of  the  case. 
However,  in  the  dozen  or  so  cases  in  which  we  have  accepted  this  offer,  it  has 
never  resulted  in  expedited  processing  since  we  have  yet  to  see  the  results  of 
such  a  case  after  as  a  long  as  three  years.  In  the  few  cases  processed  by  the  CIA 
to  date,  vie   have  been  able  to  determine  from  the  small  numbers  of  records 
retrieved  that  the  indices  of  these  raw  intelligence  reports  have  not  be  searched. 

We  believe  that  future  FOIA  legislation  must  require  that  if  there  are 
multiple  processing  queues  within  an  agency,  then  those  queues  should  be  set  up  in 
such  a  manner  that  they  operate  at  the  same  pace.  This  can  be  done  by  having  FOIA 
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personnel  perform  all  mechanical  tasks  other  than  tlie  final  review  of  the 
document.  Alternatively,  we  suggest  that  separate  queues  be  established  for  POIA 
requesters  viho   have  demonstrated  through  publishing,  broadcasting  or  other  methods 
of  dissemination  their  intention  and  ability  to  communicate  the  information  to  the 
general  public  or  professional  audiences  vAio  in  turn  will  benefit  the  general 
public. 

Overworked  senior  agency  personnel  are  faced  with  the  prospect  of  having  to 
review  the  same  sets  of  sensitive  documents  several  times  in  cases  where 
journalists  and  others  are  interested  in  newsworthy  developments.  In  such 
instances,  we  believe  agencies  should  be  obligated  to  maintain  a  detailed  index  of 
requested  and  released  material  and  a  library  of  the  released  materials. 

In  an  effort  to  avoid  litigation  we  agreed  with  the  State  department  to 
withhold  certain  suits  in  return  for  their  willingness  to  set  up  a  Central  America 
documents  collection  of  all  materials  released  to  requesters  on  Central  America. 
The  effort  has  not  only  worked  but  it  has  demonstrated  vrtiy  it  would  have  saved 
ccffisiderable  effort.  Over  three  thousand  pages  of  materials  previously  sought  by 
this  requester  have  been  provided  to  other  requesters  within  the  last  four  months. 
We  suspect  frcm  examining  the  State  department's  index  of  requests  on  Central 
America  that  as  many  as  twenty  requesters  have  sought  a  group  of  roughly  five 
thousand  pages  of  the  same  documents  over  the  past  two  years.  Measured  in  terms  of 
what  a  State  department  library  in  this  one  subject  area  could  save,  this  would 
alleviate  the  necessity  to  retrieve  95,000  pages  of  materials  at  total  savings  of 
between  $20,000  to  $50,000  in  official  time,  most  of  it  the  time  of  the  same 
senior  officials  whose  backlog  creates  the  longest  queues. 

Lastly,  in  order  to  deal  with  the  delays  caused  by  limitations  on  the  time 
period  allowed  for  appeals,  the  statute  should  state  that  the  requester  shall  have 
a  certain  minimum  number  of  days  within  which  to  appeal  or  the  same  length  of  time 
that  it  took  to  get  a  ccmplete  response  to  the  original  request,  which  ever  period 
is  longer. 

We  also  feel  that  in  order  to  prevent  the  creaticxi  of  additional  special 
queues  vrfiich  delay  processing.  Congress  should  require  each  agency  to  report 
statistically  on  the  number  of  cases  processed  by  each  seperate  queue  it 
maintains,  the  number  of  cases  pitxaessed  and  pending  within  certain  time  periods 
(for  example,  1-30  days,  31-60  days,  61-90  days,  91-180  days,  181-365  days,  366  - 
730  days,  over  730  days). 

In  one  set  of  instances  —  h+iere  agencies  cannot  show  that  the  average 
processing  time  is  less  than  some  statutory  minimum  more  reasonable  than  the 
present  10  days,  say  60  days  —  we  believe  a  special  queue  may  be  appropriate  — 
such  that  requests  from  journalists  and  non-profit  organizations  v^o  are 
requesting  the  material  for  iiminent  publication  are  given  expedited  processing 
before  requests  on  other  subjects  by  other  requesters. 

3.  Non-reoord  Becords 

There  seems  to  be  trend  among  certain  agencies,  particularly  the  Office  of 
the  Chairman  of  the  Joint  Chiefs  of  Staff,  the  Department  of  State  and  DIA  to  deny 
that  certain  documents  within  their  possession  are  agency  records.  We  are  deeply 
ccxicemed  that  in  the  wake  of  the  BNA  case  [Bureau  of  National  Affairs,  Inc  v. 
U.S.  Department  of  Justice  (D.C.  Cir.  August  31,  1984)]  this  trend  will  become 
even  worse.  Several  blatant  examples  should  serve  to  illustrate  our  point. 

Under  the  Executive  order  establishing  the  Kissinger  Commission,  the 
Department  of  State  was  the  agency  responsible  for  administrative  support 
including  servicing  POIA  requests.  Our  request  for  materials  gathered  by  the 
Kissinger  Ccmission  frcm  State  and  other  agencies  received  no  answer  for  many 
months.  Finally  after  considerable  delay.  State  informed  us  that  regardless  of  the 
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President's  executive  order,  they  were  now  declaring  the  documents  to  be  the 
property  of  a  presidential  canmission  and  unavailable  under  the  FOIA  until  they 
had  been  received  and  catalogued  by  the  National  Archives  as  part  of  the  Reagan 
library.  They  provided  no  explanation  for  tlieir  unwillingness  to  process  those 
State  department  documents  provided  to  the  Kissinger  Commission  to  which  State 
obviously  still  has  access. 

The  State  department,  after  having  deliberately  misrepresented  the  nature  of 
former  Secretary  of  State  Alexander  Haig's  record  keeping  systen,  is  now  claiming 
that  all  documents  \»*iich  indicate  with  vd-iom  he  met  and  on  vihat   occasions  are 
personal  materials  which  are  not  subject  to  the  FOIA.  This  determination  is  so  far 
beyond  vrfiat  even  the  BNA  case  contemplated  as  to  ultimately  amount  to  a 
declaration  that  all  records  created  for  a  cabinet  official's  use  are  his  personal 
records. 

The  National  Security  Council  regularly  applies  the  exemption  for 
presidential  materials  to  the  work  product  of  the  National  Security  Adviser  and 
his  deputy  even  when  the  material  was  not  intended  for  the  President's  personal 
use.  For  example,  meeting  logs  and  travel  records  of  Dr.  Brzezinski  and  others 
were  treated  as  presidential  papers  despite  the  admitted  fact  that  the  President 
did  not  use  the  logs,  never  saw  them  and  that  they  had  more  to  do  with  NSC  staff 
matters  than  with  presidential  materials.  Similarly,  the  departments  are  now 
instructed  that  any  materials  they  prepare  in  response  to  NSC  directives  should  be 
prepared  on  NSC  stationary  for  the  NSC's  review  to  see  if  it  can  be  declared 
exempt  presidential  material. 

The  Office  of  the  Chairaian  of  the  Joint  Chiefs  of  Staff  have  claimed 
repeatedly  that  they  possess  no  "agency  records"  relating  to  trips  by  then  GJSC 
David  Jones  and/or  his  staff  to  Saudi  Arabia  to  negotiate  the  sale  of  the  AWACS 
and  other  Comtiand,  Control  and  Canmuni cations  equipment  or  access  to  Saudi 
facilities.  Any  documents  relating  to  the  trip  are  deemed  to  be  personal  notes  and 
not  "records." 

The  Navy  has  gone  even  further  down  a  path  purportedly  opened  by  the  BNA 
decision.  Secretary  Lehman  maintains  that  all  records  relating  to  his  travel, 
meetings,  appointments,  and  telephone  calls  are  strictly  personal  records 
including  even  the  vouchers  representing  funds  for  which  he  was  reimbursed  for 
"official  travel."  The  Navy  FOIA  office  has  refused  also  to  release  any  records 
relating  to  any  attempts  to  get  Secretary  Lehman  to  reimburse  the  Navy  for  the 
funds  paid  to  him  for  "official  travel"  v^ich  he  now  claims  were  purely  "personal" 
business  trips. 

The  Air  Force  has  taken  the  same  position  on  behalf  of  Secretary  Qrr  in 
refusing  to  release  any  records  relating  to  his  travel,  meetings,  and  telephone 
calls  on  the  basis  that  they  are  "strictly  personal." 

In  dealing  with  requests  for  the  meeting  logs  of  Casper  Weinberger,  the 
General  Counsel  of  the  Department  of  Defense  explicitly  stated  that  Mr.  Weinberger 
had  ordered  that  no  meeting  logs  be  kept  of  his  activities.  Yet  the  Department  has 
now  claimed  that  such  records,  in  fact  maintained  by  full  time  staff  with  no  other 
duties,  and  filled  out  after  appointments  rather  than  before  than  (as 
distinguished  from  personal  appointment  calendars  vrtiich  the  BNA  case  said  might  be 
kept  for  the  sole  personal  convenience  of  the  official)  and  retained  by  the 
Department,  are  Weinberger's  personal  property.  At  the  same  time,  the  Department 
has  refused  to  make  available  any  records  showing  Weinberger's  reimbursement  for 
the  hundreds  of  thousands  of  dollars  of  agency  money  spent  maintaining  these 
"personal  records"  kept  "solely  for  his  personal  convenience." 

In  another  set  of  cases,  the  Department  of  Defense  has  begun  refusing  to 
search  for  any  records  in  its  possession  which  were  originated  by  another  agency 
even  though  these  records  are  admittedly  in  their  possession.  Instead  they 
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recoimend  that  the  request  be  filed  with  the  originating  agency.  Since  they  view 
this  determination  as  a  no  records  determination,  they  allow  no  appeal.  Since  such 
records  are  often  sought  from  them  precisely  because  the  original  agency  has 
destroyed  them  or,  in  the  case  of  the  CIA,  refuses  to  process  requests  until 
several  years  have  passed,  this  determination  often  has  the  effect  of  making  such 
records  permanently  unavailable. 

In  a  like  manner,  the  CIA  has  now  systematically  begun  refusing  to  even 
search  for  certain  intelligence  reports  vrtien  specified  by  date  and  report  raanber 
CXI  the  basis  that  they  can  neither  "confirm  or  deny"  the  existence  of  such 
reports,  despite  the  fact  that  even  under  the  recently  passed  bill  on  public 
disclosure  of  operational  files  of  the  CIA,  they  are  required  to  do  so  and  have  in 
fact  released  such  reports  in  the  past. 

In  the  CIA  and  certain  components  of  the  Department  of  Defense,  the 
regularity  with  which  "no  record"  determinations  are  made  leads  to  the  inescapable 
conclusion  that  searches  there  are  deliberately  and  systematically  inadequate. 
Responses  that  indicate  that  only  one  record  has  been  retrieved  in  categories  that 
by  definition  must  include  multiple  records  lead  us  to  believe  that  systematic 
searches  are  not  conducted  by  the  CIA  and  certain  Department  of  Defense 
cccnponents. 

We  believe  that  Congress  must  define  precisely  the  term  "agency  records"  and 
must  create  a  legislative  history  sufficiently  adequate  to  coincide  with  the 
actual  use  made  of  the  material  in  the  agency.  We  believe  that  records  which 
reflect  the  official  business  day,  office  routines,  and  which  provide  the  only 
documentation  of  how,  where,  \*ien  and  with  wham   business  was  conducted  by  an 
official  are  obviously  (as  the  GSA  Records  Retention  Schedule  provides)  agency 
records.  The  Congress  should  correct  the  effect  of  the  BNA  ruling  and  prevent  the 
grave  damage  of  increasingly  broad  misinterpretations  by  the  agencies  themselves. 

We  also  believe  that  the  interim  report  format  we  have  suggested  above  would 
do  much  to  let  requesters  know  if  the  "no  record"  determination  was  a  function  of 
inadequate  search  or  a  genuine  failure  to  find  the  material  after  a  search  of  the 
relevant  files. 

Wit>.  regard  to  the  failure  of  agencies  to  process  records  in  their 
possession  on  the  basis  that  they  were  originated  elsewhere,  we  believe  that  the 
law  is  clear  that  this  failure  to  process  is  improper  and  that  this  may  be 
appropriate  for  detailed  oversight. 

4.  Deliberate,  Improper  and  Illegal  Documgit  Destruction  and  Withtolding  of 
Reoocds:  The  Need  for  Sanctions 

In  several  agencies,  we  have  been  able  to  document  deliberate  attempts  by 
particular  officials  to  delay  the  processing  of  FOIA  requests.  In  the  Department 
of  Defense  one  official  has  apparently  ordered  the  destruction  of  records  sought 
under  the  POIA.  One  Department  of  Defense  lawyer  has  urged  employees  to  ranove 
records  from  the  Department  in  order  to  prevent  processing  them  under  the  FOIA. 

In  the  Department  of  State,  in  an  otherwise  conscientious  POIA  office,  a  few 
POIA  officials  have  deliberately  delayed  the  processing  of  requests,  have 
transferred  records  to  other  departments  and,  in  at  least  the  case  of  one 
official,  have  lied  about  the  existence  of  records. 

In  the  Defense  Intelligence  Agency,  officials  have  deliberately  misused  fee 
charges,  appeal  criteria,  false  statements  about  the  length  and  classification  of 
documents  to  delay  or  even  totally  avoid  processing  requests. 

In  the  Department  of  Defense  recently,  there  has  been  an  epidemic  of  recent 
attempts  to  discourage  use  of  the  POIA,  in  v*iich  a  well  defined  group  of  officials 
in  such  ccmponents  as  the  OJCS,  ODUSD(P),  OASD(ISA),  DSAA,  and  elseOiere  making 
repeated  false  statements  about  the  costs  of  processing  materials,  about  the 
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number  and  length  of  responsive  docijments,  about  the  level  of  classification  of 
the  documents,  and,  we  suspect,  about  the  applicable  POIA  exemptions. 

Our  experience  had  been  that  the  vast  majority  of  agency  personnel  vrtio 
handle  POIA  requests  on  a  daily  basis  are  conscientious,  hardworking  and  honest. 
There  has  been,  however,  a  small,  but  not  insignificant  portion  who  deliberately 
obstruct  the  process  either  as  a  matter  of  agency  policy  or  personal  predilection. 
At  present  there  are  no  effective  sanctions  for  agency  employees  who  deliberately 
thwart  the  purposes  of  the  act.  When  the  act  is  deliberately  thwarted,  the 
requester  and  even  the  courts  must  often  go  to  extraordinary  lengths  to  even 
compel  the  agency  to  do  what  the  law  requires  it  to  do  in  the  first  place.  EVen 
then,  except  in  the  rare  instance  that  the  capricious  and  arbitrary  denial  of 
records  occurs  in  the  face  of  an  order  of  the  court  to  produce  materials,  judges 
are  unable  to  apply  any  sanctions  to  deter  future  behavior.  Since  the  same 
individuals  are  often  repeat  offenders,  we  believe  this  area  calls  for  legislative 
action. 

We  believe  there  is  a  need  for  further  administrative  procedures  and  civil 
penalties  to  deal  with  deliberate  failures  to  process  documents  in  a  timely  manner 
and  for  capricious  and  arbitrary  release  determinations.  We  believe  that  in 
certain  instances  vrtiere  there  has  been  documented  destruction  or  where  an  agency 
official  has  knowingly  caused  factual  misrepresentations  to  have  been  made,  the 
appropriate  set  of  existing  federal  criminal  sanctions  should  be  made  explicitly 
applicable.  In  one  instance  in  vrtiich  we  were  informed  of  document  destruction  by 
the  Department  of  Defense,  the  Justice  department  refused  to  move  against  the 
specific  individuals  on  the  basis  that  the  destruction,  even  if  it  could  be 
proven,  was  not  criminal. 

I  believe  that  such  sanctions  would  significantly  deter  the  few  individuals 
virfio  comit  the  vast  majority  of  the  most  egregious  examples  outlined  here.  Such  a 
provision  must  allow  a  requester  to  request  certain  required  processing 
documentation  at  the  appellate  stage  to  allow  him/her  to  determine  whether  a 
judicial  remedy  should  be  sought.  Similarly,  it  must  allow  the  same  information  to 
be  sought  by  the  requester  for  possible  presentation  to  a  United  States  Attorney 
in  the  case  of  a  criminal  action. 

We  believe  that  the  records  required  to  document  any  such  sanctions  would  be 
the  same  as  the  interim  reports  suggested  in  item  1  above.  Apart  from  the 
implementation  of  sanctions  against  officials,  the  next  most  important  change  that 
could  be  made  in  our  view  would  be  to  require  agencies  to  have  a  single 
centralized  FXDIA  processing  office  with  initial  responsibility  for  release 
determinations.  This  is  particularly  important  in  regard  to  Department  of  Defense 
components  where  the  problems  of  improper  delay  and  deliberate,  arbitary  and 
capricious  withholding  of  documents  have  been  multiplied  by  breaking  the 
processing  of  POIA  requests  into  separate  processing  centerseach  with  its  own 
backlog  and  individual  incentives  to  delay,  lose  or  misroute  requests.  Bringing 
POIA  processing  directly  under  the  control  of  the  main  Department  of  Defense  FOIA 
office,  along  with  civil  or  criminal  sanctions  would  also  do  a  great  deal  to  rein 
in  those  individual  malefactors  who  seesn   to  congregate  in  OCJS,  OASD(ISA), 
□USD (PR),  and  the  Office  of  the  General  Counsel.  There  is  little  doubt  that  timely 
and  proper  release  decisions  will  only  be  made  at  the  Defense  Department  after 
processing  is  centralized. 

5.  n  a  ssif  ication  Abuses 

This  category  could  fill  a  hearing  book  alone.  Scene  of  the  more  obvious  and 
glaring  examples  of  improper  classification,  overly  broad  classifications  and 
clear  failures  to  conduct  mandatory  declassification  review  follow. 
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a.  the  most  egregious  example  to  date  has  been  the  Department  of  Defense's 
decision  to  deny  under  (b)(1)  documents  v*iich  they  admit  are  presently 
unclassified  and  will  individually  remain  unclassified  on  the  grounds  that  a  group 
of  these  materials  v^en  ccripiled  would  be  classified  despite  the  fact  that  the 
legislation  that  requires  Department  of  Defense  reports  of  arms  sales  exports 
requires  that  the  same  information  (and  in  sane  cases  the  same  documents)  be 
provided  to  Congress  in  unclassified  form  except  v*iere  the  national  security  is 
clearly  jeopardized; 

b.  This  past  year,  the  Department  of  Defense  abandoned  a  long  standing  practice  of 
making  available  to  requesters  either  in  unclassified  or  in  sanitized  form  those 
recurring  administrative,  budget  and  policy  documents  which  are  widely  used  by 
Congress,  private  interest  groups  and  the  press.  Now  budget  justification  books, 
line-item  descriptions  on  program  elements,  the  indices  of  directives  and  security 
classification  guides  for  the  first  time  must  be  sought  under  the  FOIA; 

c.  The  Directors  of  the  CIA  and  the  DIA  claim  their  meeting  logs  and  calendars 
exenpt  fron  the  FOIA,  not  because  they  are  personal  records  under  BMA,  but  because 
they  are  highly  classified  —  even  references  to  public  testimony.  White  House 
parties,  and  televised  interviews; 

d.  In  recently  released  materials  from  USIA,  Director  Wick  appears  to  have 
classified  matters  only  remotely  related  to  foreign  relations  without  regard  to 
any  known  standard  of  classification; 

e.  DoD  refuses  to  segregate  and  release  the  unclassified,  already  portion-marked 
sections  of  the  annual  Defense  Guidance; 

f .  DIA  has  classified  foreign  pi±)lic  radio  broadcasts  and  foreign  newspaper 
articles  widely  available  throughout  the  world; 

g.  DbD   and  DIA  have  both  refused  to  segregate  and  release  unclassified  sections  of 
Security  Classification  Guidances  which  specify  vAiich  aspects  of  classified 
projects  are  unclassified; 

h.  DIA  has  declassified  some  intelligence  reports  vAiile  denying  certain  portions 
and  words  within  sentences  in  a  manner  that  suggests  selective  editing  to  change 
the  meaning  of  the  material  released; 

i.  Identical  State  department  cables  which  were  declassified  differently  by 
different  and  sometimes  even  the  same  reviewer  demonstrate  the  arbitrariness  of 
many  classification  decisions  and  the  tendency  to  use  classification  to  deny 
inconvenient  and  embarrassing  details  rather  than  to  protect  the  national 
security ; 

j.  In  extraordinary  deference  to  Saudi  Arabia,  the  Treasury  Department  regularly 
classifies  as  foreign  government  information  even  publically  available  and 
unclassified  materials  on  the  grounds  that  they  are  covered  because  —  regardless 
of  their  origin  —  they  are  "about  Saudi  Arabia." 

The  problem  of  inappropriate  classification  has  grown  to  enormous 
proportions.  In  a  recent  conversation,  one  original  classification  authority  in 
the  State  department  told  me  that  she  regularly  classified  materials  which  she 
believed  were  "enbarrassing  to  American  officials  because  any  embarrassment  to 
them  would  damage  the  national  security." 

We  believe  that  Congress  should  formalize  the  requirenent  that  the  Executive 
Branch  annually  declassify  certain  regular  documents  such  as  the  Defense  Guidance 
and  the  Budget  Justification  books  within  a  short  time  of  their  use  in  the 
governmental  process. 

There  is  an  obvious  need  for  extensive  training  throughout  the  federal 
government  on  the  FOIA  and  particularly  on  the  classification  procedures.  While  we 
recognize  the  reluctance  of  Congress  to  step  into  the  thicket  of  executive  branch 
discretion  over  its  internally  mandated  classification  system,  some  standard  of 
training  must  be  imposed  or  urged  through  appropriate  oversight. 
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Even  more  important,  agency  classification  procedures  and  internal  guidance 
publications  (see  discussion  below  regarding  attempts  to  deny  these  under  the 
internal  personnel  procedures  exemption  number  two)  must  be  made  readily  available 
for  public  consumption  without  waiting  for  FOIA  processing  queues.  We  believe 
every  agency  must  be  required  to  maintain  classification  procedures  and  guidances 
cited  in  every  instance  of  classification  and  to  offer  them  without  cost  to  tlie 
public  on  demand. 

In  addition,  an  expeditious  procedure  is  necessary  to  allow  cases  of 
inappropriate  classification  to  be  brought  under  review  outside  of  the  agency 
involved.  We  believe  that  the  Information  Security  Oversite  Office  would  be  the 
appropriate  institution  to  assume  this  responsibility. 

During  the  "mandatory  declassification  review"  of  documents  which  takes 
place  during  the  processing  of  an  FOIA  request  for  classified  materials,  we 
believe  it  would  be  highly  beneficial  to  require  that  all  classified  documents 
which  are  not  already  portion-marked  be  so  marked  during  the  review  and  that  the 
portion-marking  on  derivatively  classified  documents  indicate  that  each  element  of 
information  classified  under  the  derived  authority  is  itself  specifically 
classified  at  no  higher  a  level  than  the  same  information  in  the  document  on  which 
the  classification  is  based.  This  would  have  the  beneficial  effects  of  (a) 
assuring  that  the  entire  document  is  in  fact  revie^ved,  (b)  that  segregable  and 
releasable  portions  can  be  more  easily  determined,  (c)  that  the  enormous 
discretion  of  agencies  to  declassify  material  is  more  likely  to  be  excercised  — 
particularly  v^ere  documents  whose  classification  is  derived  from  other  documents 
v\4iich  have  been  declassified  or  where  the  classified  material  is  limited  to  a 
small  number  of  classifications. 

6.  Misuse  of  Pee  Waiver  Discanetion:  CaJXa  22 

The  Rose  memorandum's  more  pernicious  effects  are  beginning  to  surface  in  a 
variety  of  places.  Agencies  are  now  routinely  inquiring  into  the  editorial 
intentions  of  reporters  who  request  records.  Recently  for  example,  a  Justice 
department  attorney  representing  the  Defense  Intelligence  Agency  said  that  an  1 8 
page  memorandum  justifying  the  entire  project  under  the  criteria  set  forth  in  the 
Rose  memorandum  was  inadequate  and  insisted  that  the  Post  specifically  indicate 
hew  the  particular  documents  in  question  would  be  used  in  articles.  We  did  provide 
an  assurance  of  relevance  but  refused  to  allow  the  Department  of  Justice  to  review 
the  editorial  policy  of  the  Post. 

Despite  extended  documentation  that  materials  sought  were  for  an  in-depth 
project  and  not  for  daily  news  coverage,  the  Department  of  Defense  has  repeatedly 
stated  that  unless  they  saw  specific  references  printed  "soon,"  they  would  deny 
fee  waiver  applications.  In  other  instances,  the  Defense  department  has  challenged 
the  requester's  ability  to  use  technical  information.  We  believe  these  inquiries 
intrude  impermissibly  into  the  heart  of  the  editorial  process. 

In  a  recent  Custcms  Office  case,  an  official  said  that  what  the  Washington 
Post  had  written  in  the  past  about  the  efficacy  of  federal  drug  interdiction 
efforts  was  not  ixi  his  opinicn  in  the  public  interest  and  declined  to  waive  fees 
or  allow  documents'  to  'be  taxen  until  fees  had  been  pa'id. 

In  a  recent  Department  of  Defense  case  in  v\rtiich  documents  were  used  in  the 
preparation  of  an  Outlook  piece  in  the  Post,  Department  of  Defense  refused  to 
grant  a  fee  waiver  on  the  basis  that  the  release  of  the  documents  \vas  not  in  the 
public  interest.  This  was  particularly  odd  since  the  only  search  fees  occurred  as 
a  result  of  a  DoD  request  that,  in  order  to  minimize  their  internal  review  time, 
the  Post  voluntarily  agree  to  accept  only  part  of  the  information  initially  sought 
in  the  request.  The  fees  were  incurred  in  the  process  of  segregating  the  narrower 
category  of  material  from  the  whole  set  of  documents. 


1108 


The  abuse  of  fee  waiver  discretion  has  been  conpounded  by  the  tendency  of 
agencies  to  reduce  the  availability  of  tlieir  public  affairs  offices  to  individual 
journalists  V7ith  whose  vrark  tlie  agency  differs.  These  tv/o  developtnents  are  tiien 
used  to  deter  use  of  the  FOIA  and  reduce  the  amount  of  information  available  to 
the  public.  Defense,  State  and  other  agencies  have  cut  back  journalistic  access  to 
their  public  affairs  offices  in  instances  where  the  journalistic  project  is  not, 
in  tlieir  opinion,  in  the  interests  of  the  agency.  Instead  they  request  that 
journalists  who  are  "not  vrarking  on  deadline,"  by  v*iich  tliey  mean  \^«rking  on  a 
story  tliat  goes  beyond  what  they  vrant  the  press  to  find  out,  should  use  the  FOIA. 
Then  when  a  journalist  requests  the  same  information  that  he  vrould  normally  get 
fron  the  public  affairs  office  through  the  FOIA,  the  FOIA  office  demands  the 
payment  of  fees  for  v/hat  \«uld  normally  be  available  as  a  matter  of  request. 

Ironically,  profitrmaking  defense  contractors  and  consulting  firms  find  it 
easier  to  get  materials  without  charge  tlian  do  either  public  interest  groups  or 
journalists. 

In  addition,  most  agencies  (the  departments  of  Defense  and  State  have 
instituted  some  exceptions)  do  not  maintain  any  meaningful  library  of  materials. 
Thus  materials  sought  under  the  FOIA,  retrieved  and  provided  one  requester  are 
often  unavailable  v/ithout  an  entirely  new  search  often  at  tremendous  expense  to 
the  new  requester  and  always  at  great  expense  to  the  agency.  Even  more  tragic  is 
that  twenty  years  from  nov;  the  same  materials  will  have  to  be  reviev/ed  again  by 
departmental  historians  for  archival  release,  again  at  great  expense. 

Recently  vre  have  witnessed  the  nrast  abusive  pattern  of  fee  imposition  to 
date  by  both  DIA  and  Department  of  Defense.  In  cases  where  the  requester  had  asked 
for  documents  of  great  and  obvious  public  interest,  the  agency  claims  that  the 
search  will  involve  many  thousands  of  documents  at  a  cost  of  many  hundreds  or 
thousands  of  dollars.  Then  the  agency  notes  that  since  they  will  only  be  likely  to 
release  small  portions  of  only  a  few  of  the  documents,  they  do  not  deem  the 
request  to  primarily  benefit  the  public  and  will  therefore  not  waive  fees. 

The  agency  then  refuses  to  process  documents  until  the  requester  agrees  to 
pay  tlie  estimated  processing  costs  of  several  hundred  to  several  thousand  dollars 
when  the  case  is  complete.  If  the  requester  does  not  agree  to  the  higher  fee,  then 
the  request  will  not  be  processed.  If  the  requester  does,  Oien  he  is  soon  hit  v/ith 
a  bill  for  several  hundred  dollars  v^ich  the  agency  will  maintain  must  be  paid 
iirmediately  not  when  the  fee  waiver  question  is  finally  resolved  on  appeal  or  by 
judicial  determination.  This  has  the  effect  of  allowing  an  agency  to  hold  several 
hundred  dollars  for  each  request  from  a  requester  for  the  months  or  years  it  takes 
them  to  process  tlie  request,  for  the  months  or  years  of  the  appeal  processing,  and 
for  the  months  or  years  before  the  case  is  resolved.  For  a  requester  filing  one 
substantial  request  each  month  with  the  DIA  which  takes  over  two  years  to  process 
the  average  case  and  over  three  years  on  appeal  and  which  claims  $500  for  the 
simplest  of  searches,  this  could  tie  up  $30,000  before  the  first  dollar  was 
refunded.  This  practice  is  particularly  reprehensible  when  one  considers  the 
amount  of  discretion  the  agency  has  over  vtot  is  ultimately  released  and  the 
actual  cases  in  which  it  has  been  recently  applied:  materials  relating  to  reasons 
for  the  Grenada  coup  and  invasion  and  materials  relating  to  policy  in  Central 
America,  both  of  which  are  areas  in  which  very  substantial  amounts  of  information 
can  be  released  at  the  discretion  of  the  agency. 

The  CIA  and  DIA  have  made  the  question  of  fees  for  the  reproduction  of 
documents  more  difficult  by  always  refusing  requests  to  review  the  releasable 
documents  prior  to  the  requester's  specifying  that  copying  is  necessary.  As  a 
result,  searches  which  turn  up  nothing  more  than  materials  easily  obtainable 
through  other  means,  which  a  requester  would  not  normally  copy,  can  incur 
significant  copying  costs  completely  beyond  the  control  of  the  requester.  Since 
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the  CIA  does  not  have  any  minimuni  threshold  of  fee  charges,  virtually  all 
requests,  even  no  record  determinations  aind  requests  by  journalists  for  records  of 
the  inost  obvious  public  relevance,  are  accompanied  by  charges,  apparently  imposed 
for  the  sole  piorpose  of  annoying  the  requester  since  $3  charges  could  not  cover 
the  cost  of  processing  the  checks. 

Several  steps  torrard  a  solution  are  apparent.  First,  legislation  should  make 
it  clearer  that  fees  should  not  normally  be  charged  to  journalistic  and  non-profit 
requesters  who  can  shc^;  that  they  have  in  the  past  published  or  otherwise  widely 
dissaninated  materials  and  that  they  are  seeking  the  material  for  use  in  the 
preparation  of  a  product  intended  for  broad  public  dissemination.  If  the  pattern 
of  present  applications  of  the  Rose  Memorandum  continues,  few  journalistic  or 
historic  requests  for  significant  categories  of  records  will  be  made  in  the 
future. 

Second,  we  believe  that  all  agencies  v^o  maintain  a  press  office  should  be 
required  to  provide  under  the  FOIA  without  charge  to  journalistic  and  non-profit 
requesters  all  materials  they  provide  to  the  press  without  charge.  They  should  not 
be  allowed  to  diminish  the  timely  services  offered  the  press  by  shifting  those 
responsibilities  to  the  FOIA  for  selected  press  representatives  whose  coverage  or 
purposes  they  find  less  friendly. 

Third,  all  materials  retrieved  in  cases  involving  newsworthy  incidents, 
particularly  large  special  cases,  and  historically  relevant  material  should  be 
retained  in  a  reading  room  with  a  publically  available  index  by  requester,  subject 
matter  of  the  request  and  document  index  number.  The  evolution  of  electronic  data 
bases  to  hold  information  in  most  departments  is  only  a  few  years  away  and 
legislation  should  anticipate  the  development  by  requiring  that  the 
declassf ication  of  such  material  shall  also  be  recorded  in  the  data  base  so  that 
future  requests  for  the  same  material  will  include  the  same  declassified  items  and 
be  handled  more  expeditiously  at  less  expense. 

Fourth,  we  believe  that  if  Congress  does  not  explicitly  exempt  journalists 
and  non-profit  organizations  from  fees,  it  must  separate  fee  vraiver  appeals  from 
appeals  of  the  substantive  portions  of  an  FOIA  and  require  that  fee  waiver  appeals 
be  processed  on  an  expedited  basis  within  eight  weeks.  In  addition,  we  believe 
that  the  statute  should  require  that  no  fees  can  be  charged  in  instances  where  an 
agency  (a)  has  not  provided  regular  progress  reports,  (b)  has  taken  more  than 
sixteen  weeks  to  complete  processing,  or  (c)  has  released  additional  material  on 
appeal.  The  third  provision  is  particularly  important  to  avoid  seme  of  the  more 
glaring  attempts  to  use  fees  to  intimidate  FOIA  users. 

Fifth,  Congress  must  codify  the  holding  of  Eudey  v.  CIA  v*iich  stated  that 
"(t)he  statute  does  not  permit  a  consideration  of  how  many  documents  will 
ultimately  be  released.. . (a)  single  document  may  ...substantially  enrich  the 
public  domain."  The  statute  should  also  make  it  clearer  that  the  operative 
criterion  must  be  the  public  interest  in  the  material  sought  even  if  it  ultimately 
is  not  released. 

Sixth,  based  on  our  experience,  most  agency  personnel  involved  in  processing 
need  more  training  to  be  able  to  properly  distinguish  between  search  activities 
and  review  activities.  Alternatively,  a  total  exemption  for  journalistic  and  non- 
profit requesters  accompanied  by  a  provision  allowing  the  imposition  of  fees  to 
comraericial  requesters  for  review  as  well  as  search  might  well  serve  public 
interests  and  make  the  distinction  less  significant.  However,  because  of  the 
desirability  of  openness  in  government  and  the  public  interest  in  declassified 
materials,  we  believe  that  no  fees  should  ever  be  charged  for  the  mandatory 
declassication  of  any  records  other  than  those  v*iich  are  sought  under  the  privacy 
act  or  in  which  a  privacy  interest  could  be  asserted. 
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We  also  believe  that  fee  abuses  would  decline  if  agencies  were  required  to 
pi±)lish  a  listing  of  all  mechanical  and  ccmputerized  record  keeping  systems  and 
data  bases,  the  nature  and  levels  of  classification  and  detail  of  material 
contained  therein,  and  the  retention  and  retirenent  schedule  for  agency  records. 

7.  Atxise  of  the  (b)(5)  Exen^jtion 

The  rule  of  thumb  in  almost  every  agency  with  v^ich  we  deal  appears  to  be 
that  vihsn  all  else  fails  they  claim  a  (b)(5)  exemption.  While  the  case  law  on 
these  exemptions  seems  sufficiently  clear  to  allow  only  a  ver^'  narra.i  category  of 
material  to  be  withheld,  agency  applications  of  the  exanption  have  been  markedly 
inconsistent  with  the  statute  and  the  case  law.  The  vast  majority  of  instances  in 
v*iich  the  exemption  is  claimed  for  advice,  recotmiendations  or  opinions  do  not 
involve  the  type  of  circisnstance  in  which  it  is  an  individual  (and  thus  soneone  in 
need  of  protection)  who  is  giving  the  advice  or  in  which,  if  it  is  an  individual, 
the  individual  vrould  have  a  reasonable  expectation  of  his  advice  ranaining 
confidential.  Easily  half  the  (b)(5)  examples  in  v^ich  the  exemption  is  claimed 
for  advice,  reconmendations  and  opinions  involve  no  specific  decision-making 
process  or  involve  advice  vrfiich  is  not  actually  a  part  of  the  specific  pre- 
decisional  process  apparently  being  cited.  Frequently,  the  agency  makes  no  effort 
to  identify  the  specifically  exempt  portion  and  to  release  segregable  portions 
v^ich  are  not  covered  uy  the  exanption  —  factual  data,  for  example,  which  the 
POIA  clearly  mandates  should  be  relased  even  if  part  of  the  document 
isdeliberative.  Many  other  claims  under  (b)(5)  involve  situations  in  which  the 
advice  is  actually  a  decision  intended  to  be  followed  by  those  receiving  the 
advice. 

In  short,  most  government  agencies  use  (b)(5)  to  protect  any  document  or 
portion  thereof  vrfiich  they  wish  to  keep  "private"  or  "confidential"  but  which  is 
not  classified  or  otherwise  properly  exempt.  It's  application  in  instances  vAiere 
the  materials  in  question  are  classified  seeiis  to  be  to  prevent  the  disclosure  of 
those  portions  of  the  document  v^iich  could  clearly  be  segregated  and  otherwise 
released. 

We  believe  therefore  that  more  specific  legislative  guidance  on  (b)(5)  maybe 
in  order.  It  may  be  more  important  however  to  require  agencies  to  provide 
sufficient  detail  to  the  requester  to  allow  him  to  determine  the  appropriateness 
of  the  claim.  For  example,  in  instances  in  which  (b)(5)  claims  are  made  for  entire 
documents  or  segments  of  documents,  an  index  similar  to  a  Vaughn  index  should  be 
required  in  the  initial  denial  decision  for  the  (b)(5)  material  including 
specification  of  the  agency's  administrative  process  and  the  document's  role  in 
that  process. 

8.  The  Expanded  (b)(2)  ExEmptlon 

In  the  past  year,  we  have  received  dozens  of  POIA  responses  citing  the 
(b)(2)  exemption  for  matters  "related  solely  to  the  internal  rules  and  practices 
of  the  agency"  and  denying  us  copies  of  unclassified  security  classification 
guides  (used  to  determine  the  level  at  which  certain  inforitation  about  each 
conponent  in  highly  complicated  and  often  sensitive  weapons  systems  or  events  can 
be  classified),  commonly  used  intelligence  collection  forms,  and  other 
unclassified  materials.  The  Defense  department,  DIA  and  the  Justice  department 
have  said  that  (b)(2)  is  appropriate  because  these  materials  are  used  in  strictly 
internal  practices.  According  to  their  reading  of  recent  case  law  (apparently 
relying  heavily  on  Jordan  v.  Department  of  Justice ) ,  the  intelligence  process  and 
the  classification  process  are  both  intended  to  keep  certain  matters  secret  from 
the  public  and  anything  secret  from  the  public  is  obviously  only  an  example  of  one 
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of  those  "internal  ...  practices  of  an  agency,"  which  (b)(2)  was  meant  to  exempt 
frcm  the  POIA. 

We  have  responded  that  we  do  not  feel  (b)(2)  is  appropriate  because:  (1)  the 
exemption  was  never  intended  to  be  read  so  broadly  as  applying  to  any  internal 
practice  of  the  agency;  (2)  under  the  case  law,  it  is  clear  that  matters  in  which 
the  public  has  a  direct  interest  (such  as  what  and  how  material  can  be  classified 
or  what  and  how  information  can  be  collected  by  intelligence  agencies)  are  not 
within  the  scope  of  the  exemption;  (3)  the  release  of  the  material  does  not 
increase  the  risk  of  circumvention  of  a  lawful  agency  regulation;  (4)  but  the 
denial  of  the  material  would  amount  to  the  creation  of  a  body  of  "secret  law"  and 
secret  procedures  which  though  unclassified  wauld  be  kept  beyond  public  scrutiny. 

For  example,  we  recently  received  a  letter  frctn  the  Defense  Intelligence 
Agency  responding  to  a  September  29,  1983  request  (that's  only  404  days  for  an 
initial  denial,  practically  a  record)  using  (b)(2)  to  deny  us  the  releasa  of  blank 
copies  of  six,  coimonly  used,  unclassified  forms  which  are  listed  in  the  published 
Listing  of  Approved  Departanent  of  Defense  (DO)  Forms,  DOD  5000.21 -L  as  follows: 

DOD  Form  No.  Title 

1.  1365  Intelligence  Collection  Requirements  (HITS) 

2.  1365C  Intelligence  Collection  Requirements  (HITS) 

(Continuation  Sheet) 

3.  1396  DoD  Intelligence  Information  Report 

4.  1396-1  Biographic  Data  Form 

5.  1396S  DoD  Intelligence  Information  Report  (Supplemental  Data) 

6.  1495  Field  Automated  Intelligence  File  Request 

Although  DIA  did  not  provide  any  rationale  for  their  application  of  this 
exemption,  we  note  that  DoD  Freedom  of  Information  Act  Program  Regulations  Subpart 
D,  Section  286.31  (a)(2)  applies  it  to  records  "containing  or  constituting  rules, 
regulations,  orders,  manuals,  directives,  and  instructions  relating  the  internal 
personnel  rules  or  practices  of  a  DoD  Component  if  their  release  to  the  public 
would  substantially  hinder  the  effective  perfoamance  of  a  significant  function  of 
the  Department  of  Defense  and  they  do  not  impose  requiratients  directly  on  the 
general  public." 

The  use  in  this  case  strongly  suggests  that  DoD  components  are  willing  to 
define  "substantially  hinder"  and  "impose  requirements  directly  on  the  general 
public"  is  such  a  broad  and  capricious  manner  that  virtually  any  previously 
unpublished  document  used  in  the  Department  could  be  encompassed  by  it.  Virtually 
all  unclassified  information  about  weapons  systems,  mission  statements  and 
organizational  materials  about  militlary  units,  budget  documents,  and  the  like 
could  be  defined  as  falling  within  the  scope  of  the  exemption. 

We  believe  that  no  such  broad  interpretation  was  ever  intended  by  Congress. 
In  addition  to  the  fact  that  these  blank,  unclassified,  ccmnonly-used  forms  have 
nothing  to  do  with  internal  personnel  rules  or  practices,  it  is  noteworthy  they 
are  not  only  used  by  DIA  but  by  the  Army,  the  Navy,  the  Air  Force,  the  Defense 
Mapping  Agency,  and  the  Coast  Guard.  They  are  the  standard  operating  procedure 
documents  for  how  the  everyday  military  intelligence  needs  are  met,  essential  to 
the  most  rudimentary  inquiry  into  intelligence  collection.  No  claim  is  being  made 
that  they  contain  classified  information  and  that  their  disclosure  would  endanger 
or  in  anyway  hcunn  the  national  security.  If  that  were  the  case,  these  blank  forms, 
like  many  of  their  completed  counterparts,  could  be  classified. 

We  believe  that  this  energing  government  logic  had  created  a  sort  of  "poor 
man's  classification  system"  of  unclassified,  but  secret  material.  Imagine  the 
extention  of  the  argument  to  improperly  classified  material.  An  agency  could  claim 
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that  although  they  have  to  declassify  such  an  itsn,  since  it  was  classified  in  the 
first  place,  it  was  by  definition  therefore  never  intended  for  public  use  or 
dissanination  and  relates  solely  to  "internal  ...  practices  of  an  agency." 

For  these  reasons  and  in  light  of  the  other  trends  dealt  with  in  this 
letter,  we  believe  that  the  (b)(2)  requires  a  very  careful  legislative 
redefinition.  In  particular,  we  believe  that  new  legislation  must  explicitly 
assijre  the  applicability  of  the  FOIA  to  those  procedures  and  practices  by  v*iich 
the  lines  between  classified  and  unclassified  materials  are  drawn,  by  \*iich  the 
lines  between  various  levels  of  classification  and  ccmpartmentalization  are  drawn, 
by  v^ich  those  categories  are  applied  to  each  category  of  infontation  classified, 
and  by  vrfiich  anployee  obligations  for  such  things  as  prepublication  review  and 
polygraphing  and  administrative  sanctions  are  applied. 

9.  The  Practical  Effect  of  Jiriicial  Delay 

As  the  practices  we  describe  above  spread  throughout  agencies,  recourse  to 
the  federal  courts  becones  singularly  important  to  resolve  these  increasingly  more 
regular  abuses.  As  a  practical  matter  however,  the  vast  majority  of  FOIA 
requesters  lack  the  time,  resources  and  incentives  to  go  into  the  federal  courts. 
Almost  invariably,  it  is  not  until  a  requester  recognizes  that  there  is  no  other 
way  he  can  get  the  information  in  time  for  it  to  be  of  any  use,  that  he/she 
finally  seel^  judicial  redress.  Once  in  court,  the  requester  soon  finds  that  the 
government  agencies  have  a  variety  of  procedural  tactics  which  can  delay  even  the 
provision  of  a  Vaughn  index  or  other  discovery  for  several  months.  This  procedural 
delay  in  effect  nullifies  the  value  of  judicial  recourse.  As  a  result,  most 
requesters  —  even  those  facing  the  most  blatant  and  improper  agency'  attempts  to 
forestall  processing  of  their  requests  —  do  not  avail  themselves  of  litigation. 

It  is  not  yet  clear  v^iat  the  full  effect  will  be  of  the  recently  enacted 
provisions  of  28  U.S.C.  Section  1657  (a)  as  part  of  the  Federal  Court's  Civil 
Priorities  Act  (HR  5645;  98th  Congress  2nd  Session)  vfcLch  abolish  all  statutory 
provisions  for  expedited  and  priority  treatment  of  various  types  of  cases  and  the 
addition  of  the  "good  cause"  standard  with  its  specific  reference  to  the  FOIA.  We 
believe,  however,  that  new  legislation  must  explicitly  define  those  circumstances 
in  which  an  agency's  failure  to  process  cases  in  a  timely  manner  or  lack  of  good 
faith  in  its  representations  to  the  requester  are  taken  into  account  in  the 
finding  of  "good  cause."  In  this  vein,  we  believe  very  strongly  that  the 
legislation  must  state  that  the  court  shall  conduct  such  iimiediate  inquiry  as  is 
necessary  to  determine  the  accuracy  of  the  plaintiffs  representations  about  delay 
and/or  good  faith  and,  if  it  finds  untimely  delay  or  an  absense  of  good  faith, 
shall  require  the  agency  to  produce  simultaneous  with  its  answer  to  the  ccrplaint 
(ie.  30  days  after  the  filing  of  the  ccmplaint)  a  Vaughn  index.  We  have  suggested 
other  procedural  safeguards  above  which  should  alleviate  certain  of  the  existing 
problems.  The  repeated  delays  and  misrepresentations  of  such  agencies  as  the  CIA, 
the  DIA,  the  departments  of  State,  Defense,  Treasury  and  the  Office  of  Management 
and  Budget  speak  to  the  willingness  of  the  government  to  ignor  the  law.  If  the 
FOIA  is  to  be  of  use  to  any  group  other  than  the  idly  curious  and  the  professional 
historian,  federal  court  review  must  move  FOIA  cases  expeditiously  and  not  add 
months  on  top  of  years  of  delay. 

Whilr  there  have  been  extraordinary  individual  instances  of  delays  and 
inappropriate  denials,  we  have  concentrated  above  on  the  broad  themes  vrtiich  appear 
to  exist  across  agency  lines.  We  look  forward  to  providing  any  additional  detail 
should  you  feel  appropriate  in  the  coming  year.  Thank  you  for  this  opportunity  to 
describe  our  experience. 


Sincerely, 

Scott  Armstrong 
Staff  Writer 

RSA/ibra 
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B.  LETTER  FROM  M.  B.  SCHNAPPER,  EDITOR,  PUBLIC  AFFAIRS  PRESS, 
DATED  OCTOBER  4,  1984,  WITH  ATTACHMENTS 

Public  Affairs  Press 

419  New  Jebsey  Avenue,  S.  E.,  Washington,  D.  C.  20003 

10-4-84 


The  Honorable  Glenn  English 
Chairman,  Government  Information, 

Jiiscice,  and  Agriculture  Subcommittee 
United  States  Congress 
Washington,  D.  C.  20515 

Dear  Congressman  English: 

Permit  me  to  submit  the  attached  items  for  inclusion  in  your  Subcommittee's 
hearings  on  the  Freedan  of  Information  Reform  Act. 

The  fair  value  fee  provision  of  the  Senate-approved  measiire  is  ill-advised 
not  only  because  it  reflects  a  "sharp  departure  from  familiar  principles  of 
government  information  policy",  to  quote  the  words  of  Senator  Charles  I-fathias 
(R-M)  but  also  because  the  provision  flies  in  the  face  of  the  First  Amend- 
ment's proscription  against  laws  abridging  freedom  of  speech  and  press.  For 
all  its  apparent  reasonableness,  the  provision  is  equivalent  to  placing  a 
constitutionally  dubious  price  tag  on  the  enjoyment  of  First  Amendment  rights. 

Equally  dubious  are  oarrent  executive  branch  privatization  practices 
that  enable  federal  agencies,  high  level  appointeees,  and  government  contractors 
to  exercise  copyright  control  over  piobiicly  fijnded  knowledge  about  governmental 
affairs.  By  virtue  of  such  control — often  exercised  to  avoid  PDIA  disclosure 
requirements — the  nation  is  being  deprived  of  long-standing  work-for-hire 
property  rights  as  well  of  information  indispensable  to  the  proper  functioning 
of  a  democratic  society. 

The  aforementioned  practices  are  largely  due  to  a  marked  discrepancy 
between  the  government  property  provisions  of  the  Presidential  Records  Act, 
the  Federal  Records  Act,  and  the  new  copjnright  law.  Under  the  Presidential 
Records  Act,  for  example,  any  and  all  documents  generated  by  or  for  a  chief 
executive  that  "relate  to  or  have  an  effect  upon  the  carrying  out  of  [a 
President's]  official  or  ceremonial  duties"  constitute  inalienable  public 
property. 

Although  Section  105  of  the  copyright  law  that  became  operative  in  1978 
(the  year  in  which  Congress  passed  the  Presidential  Records  Act)  bars  the 
privatization  of  "any  work  of  the  United  States  Government",  the  statute's 
narrow  definition  of  government  property  leaves  mticli  to  be  desired  from 
the  viewpoint  of  the  public's  right  to  know  the  facts  of  government. 
Section  101  limits  government  ownership  solely  to  "work[s]  prepared  by  an 
officer  or  employee  of  the  United  States  Government  [expressly]  as  part  of 
that  person's  duties".  The  proprietary  status  of  virtually  everything  else 
is  in  efffect  left  to  discretionary  determination. 
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Inexplicably,  the  copyright  law  does  not  define  government  property  as 
documents  prepared  "within  the  scope  ...  of  official  duties  or  employment", 
works  "produced  for  the  govemment  by  its  officers  or  employees",  or  materials 
"created  by  an  official  or  enployee  in  the  course  of  executing  duties 
required  by  .  .  .  office  or  position".  Ihese  definitions  were  rejected, 
according  to  Patrice  Lyons,  a  Copyright  Office  attorney  who  helped  draft  the 
measure,  because  it  was  felt,  for  reasons  that  ranain  unexplained,  they  might 
"xjnduly  expand"  the  concept  of  government  property  or  "broaden  [its]  scope 
too  much." 

I  realize,  of  course,  that  the  Government  Information  Sxjbcomraittee  does 
not  have  jurisdiction  over  copyright  legislation  but  I  strongly  urge  the 
Subcommittee  to  incorporate  in  the  Freedom  of  Information  Reform  Act  a  pro- 
vision that  would  adequately  protect  the  pxjblic's  access  to  non-classified 
knowledge  generated  by  or  for  the  executive  branch. 

Sincerely, 

M.  B.  Schnapper 

Editor 

Public  Affairs  Press 
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Special  Feature 

Privatizing  Government-Funded  Information' 

M.  B.  SCHNAPPER 


As  shown  in  this  article,  access  to  information  generated  by  federal  government 
contractors  is  being  sharply  curtailed  as  a  result  of  loophole  language  in  the 
copyright  law  which  became  effective  in  1978.  Some  agencies  are  currently 
subsidizing  commercial  publication  arrangements  which  have  been  challenged 
by  the  Joint  Committee  on  Printing. 


Thanks  to  a  camouflaged  loophole  in  the  current  copyright  law,  the  public  is  being 
deprived  of  access  to  immense  amounts  of  information  generated  in  the  "national 
interest."'  The  barely  visible  loophole  permits  government  contractors  and  gran- 
tees to  privatize  knowledge  funded  into  existence  with  Congressional  appropri- 
ations running  into  hundreds  of  millions  of  dollars.  Only  a  negligible  portion  of 
this  knowledge  is  shared  with  taxpayers.  Once  it  has  been  transmuted  into  private 
property  it  is  automatically  exempt  from  disclosure  under  the  Freedom  of  Infor- 
mation Act.-^  Most  of  it  simply  disappears  into  the  ozone;^some  of  it  is  resold  to 
the  government  in  a  new  guise.  ' 

Strictly  speaking,  copyright — a  legal  synonym  for  monopoly  control  of  just 
about  any  type  of  unpublished  or  published  informational  matter — cannot  inhere 
in  "any  work  of  the  United  States  Government."  This  language  in  Section  105 
of  the  revised  Copyright  law  which  became  effective  in  1978'  has  turned  out  to 
mean  considerably  less  than  the  impression  the  words  convey.  A  little-noticed 
definition  of  government  property  and  obscure  interpretations  of  the  definition 
sanction  extensive  privatization  of  knowledge  amassed  by  federal  contractor- 
grantees. 

By  ironic  coincidence.  Congress  also  enacted  in  1978  a  law  which  bars  the 
treatment  of  White  House  files  as  personal  property.  Under  the  terms  of  the 
statute,  the  Presidential  Records  Act,  any  and  all  documents  that  "relate  to  or 
have  an  effect  upon  the  carrying  out  of  [a  President's]  official  or  ceremonial 
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duties"  constitute  government  property/  Section  101  of  the  copyright  law,  how- 
ever, permits  privatizing  of  materials  other  than  those  "prepared  by  an  officer 
or  employee  of  the  United  States  Government  [expressly]  as  part  of  .  .  .  official 
duties" — a  mischievous  definition  that  probably  excludes  far  more  than  it  in- 
cludes.^ 

The  narrowness  of  Section  lOl's  language  can  be  gleaned  from  the  fact  that  the 
House  and  Senate  judiciary  committees  did  not  define  government  property  as 
documents  prepared  "within  the  scope  .  .  .  of  official  duties  or  employment," 
works  "produced  for  the  government  by  its  officers  or  employees,"  or  materials 
"created  by  an  official  or  employee  ...  in  the  course  of  executing  duties  required 
by  his  office  or  position."  These  definitions  were  rejected,  according  to  Patrice 
Lyons,  a  Copyright  Office  attorney  who  helped  draft  the  law,  because  it  was  felt, 
for  reasons  that  went  unexplained,  they  would  "unduly  expand"  the  concept  of 
government  property  or  "broaden  [its]  scope  too  much."*" 

It  is  not  generally  realized  that  the  legislative  reports  on  the  statute's  intent 
construe  Section  101  to  mean  not  only  that  highly  placed  officeholders — members 
of  Congress,  cabinet  appointees,  and  other  public  servants  who  enjoy  discretion- 
ary authority — can  assert  personal  ownership  of  tax-funded  materials  "written  at 
[individual]  volition  .  .  .  even  though  the  subject  matter  involves  government 
work."^  but  also  that  executive  branch  agencies  can  endow  their  contractors  and 
grantees  with  exclusive  property  rights  in  the  information  they  generate  with 
public  monies  allocated  for  public  purposes.* 

Conspicuously  absent  from  the  House  and  Senate  reports  is  a  rationale  for 
permitting  officeholders  to  privatize  materials  not  generated  as  "part  of .  .  .  [their] 
official  duties. ""^  As  to  why  the  committees  empowered  federal  agencies  to  vest 
their  contractor-grantees  with  ownership  of  publicly  funded  information,  the  only 
explanation  of  record  is  that  it  would  be  "unfair"  to  deprive  them  of  monopoly 
"protections"  afforded  by  copyright  law.  That  it  might  be  unfair  to  divest  the 
electorate  of  work-for-hire  property  rights  stemming  from  tax  monies  is  cursorily 
dismissed  by  the  reports. 

Ostensibly,  the  House  and  Senate  judiciary  committees  felt  that  privatizing 
contractor-grantee  information  would  somehow  serve  "to  promote  the  progress 
of  science  and  the  useful  arts"  as  stipulated  by  the  Founding  Fathers  in  the  Con- 
stitution's copyright  clause.'"  The  committees  bought  a  misguided  illusion. 

•  To  all  indications  a  negligible  amount,  probably  less  than  ten  percent,  of 
tax-funded  information  transmuted  into  contractor-grantee  property  is  ever 
made  accessible  to  the  public." 

•  The  small  portion  that  is  available,  typically  in  commercially  copyrighted 
books,  is  sold  at  prices  much  higher — often  several  times  higher — than  sim- 
ilar works  issued  by  the  Government  Printing  Office.  (The  profit  motive  and 
windfall  royalties  to  contractor-grantees  explain  the  discrepancy.) 

•  Tax-supported  institutions  such  as  schools  and  libraries  are  the  chief  pur- 
chasers of  privately  marketed  contractor-grantee  materials.  (Federal  de- 
partments that  fund  the  information  are  also  heavy  purchasers.) 
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•    Government  involvement  in  content  control  is  not  divulged  and  public  fund- 
ing is  usually  muted  or  glossed  over.  (The  law  does  not  require  disclosure  ^ 
of  agency  backing.)                                                                                                j^ 

Needless  to  say,  executive  branch  officials  have  not  neglected  to  take  advantage 
of  the  discretionary  powers  the  House  and  Senate  committee  reports  bestow  on 
them.  The  greatest  advantage,  by  far,  is  that  privatizing  contractor-grantee  re- 
search is  a  convenient  means  by  which  to  circumvent  Freedom  of  Information 
Act  disclosure  requirements.'^  Significantly,  much  of  the  research  federal  agen- 
cies formerly  did  for  themselves  is  now  consigned  to  contractors  under  arrange- 
ments whereby  they  retain  ownership  rights,  with  the  proviso  that  nothing  can 
be  released  or  published  without  official  authorization.  (More  often  than  not, 
similar  stipulations  also  apply  to  grant-funded  projects.) 

Since  1978,  the  Department  of  Education,  the  Department  of  Health  and  Human 
Services,  and  other  agencies  have  given  many  of  their  contractor-grantees  full 
title  to  their  publicly  funded  products  as  an  "incentive"  to  make  them  available 
under  non-governmental  auspices."  To  date,  this  policy  has  had  paltry  success. 
Instead  of  saving  money  for  taxpayers,  it  has  led  to  substantially  greater  public 
cost  and  a  variety  of  other  mischief. 

Consider,  for  example,  the  experience  of  the  Department  of  Education  in  con- 
nection with  its  statutory  obligation  to  assist  the  nation's  schools  in  providing 
disabled  children  with  improved  educational  facilities.  Back  in  1965,  Commis- 
sioner of  Education  Francis  Keppel  issued  a  directive  prohibiting  the  privatization 
of  any  contract-grant  research  financed  by  the  U.S.  Office  of  Education,  pred- 
ecessor of  the  present  Department  of  Education.  "Our  basic  reason  for  this 
policy,"  a  deputy  explained,  "is  our  conviction  that  [information]  produced  with 
public  funds  should  be  public  property.  The  benefits  incident  to  expressing  this 
principle  .  .  .  [include]  the  total  elimination  of  federal  control  over  research  ma- 
terials. The  effect  of  the  policy  is  to  take  such  materials  out  of  the  hands  of  the 
government  and  turn  them  over  to  the  public  as  soon  as  [contract-grant]  terms 
are  met."''* 

Notwithstanding  the  Keppel  directive,  the  federal  Bureau  of  Education  for  the 
Handicapped  quietly  licensed  privatizing  practices  after  passage  of  the  Education 
of  the  Handicapped  Act  in  1971,  which  authorized  the  Bureau  to  generate  books, 
films,  and  other  instructional  materials  needed  by  the  nation's  schools  and  li- 
braries." 

In  1976,  however,  a  confidential  survey  by  the  Bureau  revealed  that  "few  di- 
rectors of  Bureau-funded  [contract-grant]  projects  have  ever  sought  to  market  the 
products  resulting  from  their  work  and  that  of  those  who  did  make  such  an  effort 
few  succeeded."  A  follow-up  study  undertaken  two  years  later  was  more  spe- 
cifically dismaying.  It  disclosed  that  only  94  of  1300  informational  products  gen- 
erated by  the  Bureau's  contractor-grantees  had  become  publicly  available.'*" 

"The  implications  of  those  surveys,"  according  to  a  Department  of  Education 
whistle-blower,"  set  off  panicky  jitters  that  went  rippling  beyond  the  BEH  fiefdom 
.  .  .  [because]  the  findings  were  probably  symptomatic  of  what  was  happening  to 
other  materials  funded  under  other  federal  aid-to-education  programs  .  .  .  The 
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front  office  people  were  especially  nervous  about  the  possibility  that  Congress 
might  discover  what  was  going  on  without  its  knowledge."'^ 

Some  officials  urged  reversion  to  the  public  domain  policy  as  an  alternative, 
but  Secretary  of  Education  Shirley  Hufstedler  opted  for  expansion  of  the  agency's 
"special  marketing  program,"  which  in  turn  devised  the  "Line  merchandising 
formula" — so  named  because  implementation  of  the  $5  million  dollar  subsidy 
program  became  the  contractual  responsibility  of  Line  Resources  Incorporated, 
a  non-profit  entity  sired  by  Victor  Fuchs,  a  former  DOE  consultant,  on  the  heels 
of  the  program's  inception.  (Fuchs  also  heads  Line  Services  Incorporated,  a  profit- 
making  recipient  of  DOE  contract  awards.  Both  groups  maintain  headquarters  in 
Columbus,  Ohio.) 

The  essence  of  the  innovative  Line  formula  is  "creative  cooperation"  between 
the  government  and  private  enterprise — predominantly  between  DOE  and  pub- 
lisher-distributors of  books  and  films  generated  by  DOE  contractor-grantees.  Act- 
ing as  a  literary  agency  middleman  "for  the  U.S.  Department  of  Education,"  Line 
Resources  has  devoted  its  energies  to  persuading  publisher-distributors  to  mer- 
chandise, under  copyright  powers,  "viable"  (profitable)  contractor-grantee  prod- 
ucts spawned  to  "enhance  educational  opportunities  for  persons  with  handi- 
caps.""* In  return  for  its  efforts  to  "effectuate  [private]  publication  and 
distribution"  of  DOE-funded  materials.  Line  Resources  has  received,  since  1977, 
approximately  $3,500,000 — apart  from  profits  pocketed  by  Line  Services  under 
separate  contracts  with  DOE. 

To  date,  Line  Resources  has  apparantly  persuaded  publisher-distributors  to 
market  under  "copyright  protection,"  approximately  200  of  several  thousand  re- 
ports, films,  and  other  materials  generated  with  DOE-BEH  appropriations.  Typ- 
ical privatized  works  include  such  items  as  Toilet  Training:  Help  for  the  Delayed 
Learner,  a  $6.60  pamphlet  published  by  McGraw-Hill;  Name  Writing,  a  $53  teach- 
er's manual  sold  by  Hubbard  Incorporated  of  Northbrook,  Illinois,  and  The  Purple 
Adventures  of  Lady  Elaine  Fairchilde,  a  16  millimeter  film  series  available  from 
Educational  Resources  Center  of  Boothwyn,  Pennsylvania,  at  $1,095. 

"Although  the  Line  formula  may  have  some  minor  flaws,"  according  to  Dr. 
James  Johnson,  director  of  DOE's  "creative  cooperation"  marketing  program, 

it  is  a  very  pragmatic  approach  to  the  problems  that  have  plagued  us  in  the  past.  It  has  won 
considerable  praise  from  both  the  contractor-grantee  community  and  the  publishing  industry. 
During  the  last  few  months  several  other  agencies  [the  Department  of  Health  and  Human  Ser- 
vices and  the  Department  of  Housing  and  Urban  Development]  have  adopted  the  formula.  One 
reason  for  this  trend  is  that  the  formula  dovetails  with  the  policies  espoused  by  President 
Reagan's  Task  Force  on  Private  Sector  Initiatives.  Judging  by  the  excellent  cooperation  enlisted 
by  Line  Resources,  the  free  enterprise  system  cleariy  has  a  very  constructive  role  to  play  in 
our  society  .  .  .  The  Line  people  are  doing  a  fine  job;  they're  very  innovative.  My  colleagues 
feel  they're  rendering  a  valuable  public  service  of  mutual  benefit  to  the  various  parties  in- 
volved." 

Line  president  Victor  Fuchs  does  not  disagree.  "We're  proud  to  be  of  help  to 
the  government,"  he  says.  "Despite  some  misunderstanding  in  some  circles,  we 
must  be  doing  something  right  .  .  .  Our  formula  is  a  practical  solution  to  govern- 
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ment-wide  problems  that  have  to  be  addressed  realistically.  There  isn't  much  point 
to  federal  funding  of  informational  products  if  they  aren't  marketed  effectively.  "^° 

Critics  of  the  Line  formula,  both  in  and  out  of  government,  do  not  share  Fuchs' 
views.  A  leading  opponent,  Senator  Charles  Mathias,  chairman  of  the  Congres- 
sional Joint  Committee  on  Printing,  considers  the  formula  violative  of  printing 
and  other  laws  requiring  federal  agencies  to  make  publicly  funded  information 
available  through  the  Government  Printing  Office  and  the  National  Audiovisual 
Center,  a  unit  of  the  General  Services  Administration. 

In  challenging  the  legality  of  DOE's  unprecedented  arrangements  with  Line, 
Senator  Mathias  has  contended,  in  unpublicized  correspondence  with  Secretary 
of  Education  Terrel  Bell,  that  they  are  incompatible  with  "the  people's  right  to 
know,  one  of  the  cornerstones  of  a  free  democratic  society."^'  Taking  exception 
to  DOE's  unauthorized  expenditure  on  privatizing  of  federally  funded  research 
via  high-priced  commercial  publications.  Senator  Mathias  emphasized  that  prac- 
tices of  this  type  are  contrary  to  Title  44  of  the  United  States  Code  and  regulations 
promulgated  by  his  committee. 

Originally  enacted  to  coordinate  the  publication  and  distribution  of  government 
materials.  Title  44  contains  a  section  requiring  all  agency  printing  to  be  done  by 
the  Government  Printing  Office  unless  utilization  of  other  facilities  is  sanctioned 
by  the  committee. ^^  Moreover,  a  printing  law  regulation  states  that  when  an 
agency  "uses  appropriated  funds  to  create  information  for  publication,  the  printing 
of  that  information  is  subject  to  Title  44  .  .  .  and  shall  not  be  made  available  to 
private  publishers  for  initial  publication"  without  congressional  authorization.^^ 

Other  regulations  of  the  Joint  Committee  on  Printing  prohibit  agency  utilization 
of  contractors  for  backdoor  publication  services.^''  Regulation  36  prohibits  utili- 
zation of  grantees  as  "prime  or  substantial  sources  of  printing  for  the  use  of 
departments  or  agencies."^' 

To  assure  the  availability  of  tax-funded  information  to  the  pubUc,  Title  44  re- 
quires free  distribution  of  all  government  publications  to  1 ,375  depository  librar- 
ies.^* Non-compliance  with  this  requirement.  Senator  Mathias  advised  Secretary 
of  Education  Bell,  "has  an  adverse  impact  on  governmental  activities  and  inter- 
ests" served  by  the  depository  institutions.^^ 

Questions  about  DOE's  privatizing  practices  have  additionally  been  raised  by 
the  Congressional  Research  Service  of  the  Library  of  Congress,^^  the  House  Gov- 
ernment Information  Subcommittee,  and  the  Federal  Publishers  Committee,  a 
group  composed  of  government  information  officers.^'  Currently,  the  General 
Accounting  Office  is  conducting  a  probe  into  the  arrangements  between  DOE  and 
the  Line  operations,  but  findings  were  not  available  when  this  article  went  to 
press. ^^ 

Recent  developments  have  revealed  the  following: 

•    A  month  after  Secretary  Bell  assured  Senator  Mathias  that  DOE's  admin- 
istrators would  "be  notified  ...  to  be  watchful  of  potential  violations  in 
both  research  and  other  grant  programs,"  the  agency  increased  its  funding 
.  of  Line's  "creative  cooperation"  activities. 
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•  Five  thousand  copies  of  a  60  page  catalog  containing  advertising  matter 
about  books  and  films  marketed  by  private  publisher-distributors  via  licen- 
sing arrangements  with  Line  have  been  printed  by  the  Government  Printing 
Office  at  DOE  expense.'' 

•  A  GPO-printed  brochure  trumpeting  Line's  services  has  been  extensively 
circulated  among  DOE's  contractor-grantees." 

•  Promotional  packets  distributed  by  Line  and  DOE  include  an  official  form 
letter  urging  contractor-grantees  to  utilize  Line  services  "tailored  to  your 
particular  needs."'' 

•  Line  has  been  given  DOE  authority  to  acquire  from  contractor-grantees  "the 
entire  right,  title,  and  interest"  in  the  materials  they  generate.  Ownership 
is  forfeited  to  Line  "acting  for  the  U.S.  Department  of  Education  .  .  .  in 
consideration  for  value  received  from  services  provided  by  Line  [in  its  ef- 
forts] to  secure  publication  of  the  materials.""  Since  Line  itself  has  no 
publishing  obligations,  many— perhaps  most— of  the  materials  are  likely  to 
wind  up  in  oblivion. 

•  The  feasibility  of  the  Line  formula  is  dubious  because  it  has  thus  far  cost 
DOE  more  than  $5  million  to  persuade  publisher-distributors  to  market  200 
products. 

•  At  least  several  thousand  contractor-grantee  informational  products  funded 
by  the  Bureau  of  Education  for  the  Handicapped  and  successor  agencies 
remain  inaccessible  to  the  public;  the  total  generating  cost  is  unknown,  but 
it  probably  exceeds  a  hundred  million  dollars. 

•  A  $1 ,554,183  contract  bestowed  on  Line  in  1980,  over  objections  by  a  DOE 
officer  who  questioned  Line's  "stability,  solvency  ...  and  responsibility," 
was  approximately  $500,000  higher  than  a  bid  made  by  an  Ohio  State  Uni- 
versity affiliate  which  previously  employed  Line  president  Victor  Fuchs." 

The  General  Accounting  Office  investigation  into  the  Byzantine  arrangements 
with  Line  will  perhaps  prod  Congress  into  closing  the  copyright  law  loophole. 
Privatization  of  publicly  funded  knowledge  that  is  seldom  accessible  to  the  elec- 
torate is  patently  incompatible  with  both  the  Freedom  of  Information  Act  and  the 
Constitution's  copyright  clause. 

NOTES  AND  REFERENCES 

•  The  views  expressed  in  this  article  are  solely  those  of  the  author  and  do  not  necessarily  reflect 
those  of  the  journal  or  the  publisher. 

1.  The  copyright  enabling  provision  appears  in  Article  I,  Section  8,  Clause  8,  of  the  United  States 
Constitution.  The  first  federal  copyright  statute  was  passed  on  May  31,  1790  during  the  second 
session  of  Congress  (1  Stat.  124).  Subsequent  general  revisions  of  the  copyright  laws  have  oc- 
curred in  1831  (4  Stat.  436),  1870  (16  Stat.  198),  1909  (35  stat.  1075),  and  1976  (90  Stat.  2541). 
At  present,  operative  copyright  law  occupies  Title  17  of  the  current  edition  of  the  United  States 
Code.  Implementing  regulations  appear  in  37  C.F.R.  201  et.  seq.  and  301  et.  seq. 

2.  The  Freedom  of  Information  Act  (5  U.S.C.  552)  applies  only  to  executive  branch  agencies.  Of 
interest  in  this  regard  is  Forsham  v.  Harris,  445  U.S.  169  (1980)  in  which  the  Supreme  Court 

■    ruled  that  research  materials  generated  by  federal  grantees  and  contractors  are  not  "agency 
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records"  unless  they  are  stored  in  government  files.  Critics  of  the  decision  feel  that  it  has  en- 
couraged circumvention  of  the  F.O.I. A.  disclosure  requirements.  See  "Agency  Records  under 
the  Freedom  of  Information  Act,"  Georgia  Law  Review  13  (Spring  1979):  1040-1068;  and  "De- 
velopments Under  the  Freedom  of  Information  Act,"  Duke  Law  Journal  (April  1981):  338-376. 
The  copyrightability  of  contractor-generated  data  is  discussed  critically  in  Robert  Sherrill, 
"Burger's  Court  Feathers  Its  Nest,"  The  Nation  226  (June  24,  1978):  750-753;  and  Lyle  Den- 
niston,  "Public  Access  Crusade,"  Baltimore  5«n  (December  6,  1981).  See  also  "A  Constitutional 
Analysis  of  Copyrighting  Government-Commissioned  Work,"  an  article  by  Andrea  Simon  in  the 
forthcoming  March  1984  issue  of  the  Columbia  Law  Review. 

3.  17  U.S.C.  105.  The  revised  copyright  law  was  enacted  in  1976. 

4.  92  5/a/.  2523;  see44  (/.5.C.  2201. 

5.  See  17  U.S.C.  101  defining  a  "work  of  the  United  States  Government." 

6.  "Talk  to  Members  of  Interest  Group  on  Government  Documents,"  University  of  Maryland, 
March  29,  1977,  p.  3. 

7.  Copyright  Low  Revision,  Report  of  the  House  Committee  on  the  Judiciary  H.  Report  94-1476, 
94th  Congress,  2nd  session  (Washington:  GPO,  1976),  p.  58. 

8.  See  U.S.  Congress.  Senate.  Committee  on  the  Judiciary.  Copyright  Law  Revision.  S.  Report 
94-473,  94th  Congress,  1st  session  (Washington:  GPO,  1975),  pp.  56-75;  U.S.  Congress.  House. 
Committee  on  the  Judiciary.  Copyright  Law  Revision.  H.  Report  94-1476,  94th  Congress,  2d 
session  (Washington:  GPO,  1976),  pp.  58-59;  U.S.  Congress.  House.  Committee  of  Conference. 
General  Revision  of  the  Copyright  Law,  Title  17  of  the  United  Stales  Code.  H.  Report  94-1733, 
94th  Congress,  2d  session  (Washington:  GPO,  1976),  pp.  69-70. 

9.  Section  105  of  the  current  copyright  statute. 

10.  Section  8,  Article  1  of  the  U.S.  Constitution. 

11.  Non-access  to  information  generated  by  government  contractor-grantees  is  discussed  in  "Lack 
of  Guidelines  for  Federal  Contract  and  Grant  Data,"  a  1978  report  of  the  House  Committee  on 
Government  Operations.  See  particularly  statements  on  pages  24-25. 

Since  1978,  when  the  new  copyright  law  became  effective,  non-access  has  increased  markedly. 
The  law  "protects"  non-disclosure  of  unpublished  materials  for  approximately  a  hundred  years 
(the  lifetime  of  a  writer  plus  fifty  years).  Prior  to  1978  copyright  on  published  works  was  generally 
operative  for  twenty-eight  years. 

12.  Ibid.,  pp.  24-25.  See  also  the  discussion  of  non-access  to  contractor-generated  knowledge  in 
"Freedom  of  Information  Act  Oversight,"  House  Subcommittee  on  Government  Information, 
1981,  pp.  159-160. 

13.  "In  most  cases,  the  right  to  obtain  copyright  protection  on  materials  produced  (with  tax  funds) 
in  performance  of  a  grant  or  contract  is  given  the  grantee  or  contractor  as  an  incentive  to  gel 
the  material  published  at  private  expense."  Thomas  Ferris,  Office  of  the  Secretary,  Department 
of  Health  and  Human  Services  in  letter  to  M.B.  Schnapper,  April  3,  1981.  He  neglected  to  add 
that  copyright  is  usually  withheld  if  publication  is  deemeded  undesirable,  that  publication  is  the 
exception  rather  than  the  rule,  and  that  primary  purchasers  of  the  relatively  few  works  that  are 
published  (typically  at  excessive  prices)  are  tax-supported  educational  institutions  and  libraries. 

14.  Walter  Mylecraine,  "Public  Domain,"  American  Education  I  (November  1965):  7-8. 

15.  See  84  Stat.  121  at  175. 

16.  "Market  Linkage  Project,"  an  unsigned  and  undated  memorandum  prepared  by  an  officer  of  the 
Bureau  of  Education  for  the  Handicapped,  p.  3. 

17.  A  confidential  statement  to  the  author,  September  8,  1982. 

18.  "Market  Linkage  Project,"  p.  4. 

19.  Statement  by  Dr.  James  Johnson  in  interview  by  the  author,  August  12,  1982. 

20.  Statement  by  Mr.  Victor  Fuchs  in  conversation  with  the  author  at  Line  Workshop  project,  Wash- 
ington, D.C.,  November  23,  1982. 

21.  Letter  from  Senator  Charles  Mathias  to  Secretary  of  Education  Terrel  Bell,  July  27,  1982. 

22.  See44  t/.5.C.  501. 

23.  See  paragraph  38  in  U.S.  Congress.  Joint  Committee  on  Printing.  Government  Printing  and 
Binding  Regulations.  No.  24.  Washington,  April  1977,  p.  21. 

24.  See  paragraph  35  in  Ibid.,  pp.  19-20. 
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25.  See  paragraph  36  in  Ibid.,  pp.  20-21. 

26.  See  44  U.S.C.  1901-1915. 

27.  Statement  by  Senator  Charles  Mathias  in  letter  to  Secretary  Terrel  Bell,  July  27,  1982. 

28.  For  the  views  of  the  Congressional  Research  Service  see  its  May  20,  1982  memorandum  to  the 
Joint  Committee  on  Printing. 

29.  Some  government  information  officers  have  doubts  about  the  credibility  of  Line's  representa- 
tions. In  a  July  29,  1983,  letter  to  publishing  houses  with  which  his  firm  has  close  ties.  Line 
president  Victor  Fuchs  informed  them  that  they  would  be  afforded  an  exclusive  "opportunity 
to  preview  (U.S.  Department  of  Agriculture]  publications  and  will  be  given  instructions  on  bid 
procedures  for  publication  and  distribution  rights  [on  agency-spawned  materials]." 

On  September  1,  1983,  Nelson  Fitton,  chief.  Publishing  Division,  Office  of  Information,  De- 
partment of  Agriculture,  took  exception  to  Fuchs'  statement  on  the  ground  that  "it  is  plainly 
misleading."  He  asked  Line  to  "correct  [this]  misinformation"  because  "Anyone  .  .  .  has  the 
right  under  the  [copyright]  law  to  reproduce  and  distribute  our  publications  in  part  or  in  full 
without  going  through  another  party."  (Correspondence  on  file  with  the  Joint  Committee  on 
Printing,  U.S.  Congress.) 

30.  The  GAO  investigation  was  requested  by  Representative  Glenn  Enghsh  (D.,  Oklahoma),  chair- 
man of  the  House  Government  Information  Subcommittee,  in  a  letter  dated  February  23,  1983. 

31.  An  inconspicuous  notation  at  the  end  of  "Special  Education  Materials"  indicates  that  it  was 
printed  by  the  Government  Printing  Office. 

32.  "Market  Linkage  Project  for  Special  Education,"  a  multi-colored  Government  Printing  Office 
brochure  is  currently  distributed  by  the  Department  of  Education  and  Line  Resources  Incor- 
porated. 

33.  Statement  by  Dr.  James  Johnson,  Division  of  Educational  Services,  Department  of  Education, 
in  1982  Line  leaflet  entitled  "Technical  Assistance  for  Product  Developers." 

34.  "Assignment"  form  in  Line  packet  entitled  "The  Administrator's  Guide:  Legal  Considerations 
and  Procedures  for  Publications  and  Distribution." 

35.  Memorandum  by  Ora  Smith,  Department  of  Education  contract  officer,  October  1,  1980,  p.  3. 


1123 


COPYRIGHT  RESTRICTIONS  ON  ACCESS  TO  PUBLICLY  FUNDED  INFORMATION 

BY  M.  B.  SCHNAPPER 


Thanks  to  obscure  loopholes  in  the  new  copyright  law  a  vast 
amount  of  information  generated  by  high  level  officials  and  government 
contractors  has  become  inaccessible  under  the  Freedom  of  Information 
Act.   Since  the  loopholes  pei."mit  discretionary  privatization  of 
publicly  funded  materials,  the  net  result  is  extensive  but  invisible 
exemption  from  FOIA  disclosure  requirements. 

By  virtue  of  current  copyright  "protections",  the  bureaucratic 
privatizers  enjoy  extraordinary  powers.   They  can  not  only  vest 
themselves  with  proprietary  rights  in  documents  they  consider 
personal  property  ("even  though  the  subject  matter  involves  government 
work")  but  they  can  also  confer  on  agency  contractors  outright 
ownership  of  research  they  compile  at  the  taxpayers'  expense. 

Prior  to  1978,  when  the  revised  copyright  law  became  operative, 
both  types  of  material  could  be  obtained  under  the  Freedom  of 
Information  Act  unless  they  fell  within  specified  exemption  areas. 
As  matters  now  stand,  the  beneficiaries  of  copyright  loopholes  can 
do  entirely  as  they  choose  with  publicly  funded  papers.   They 
can,  if  they  wish,  destroy  them,  keep  them   under  lock  and  key 
indefinitely  or  selectively  exploit  them   for  political  or  financial 
gain. 

Copyright  monopoly  --  traditionally  inherent  in  legitimate 
private  ownership  of  informational  matter  --  is  "not  intended  to 
obstruct  the  citizens'  access  to  vital  facts  ...  about  our  nation's 
life,"  a  federal  court  recently  held  in  a  dispute  over  the 
copyrightability  of  privileged  information  in  former  President 
Gerald  Ford's  memoirs.   Such  access,  the  court  declared,  is  especially 
important  because  of  "the  need  to  construe  the  concept  of 
copyrightability  in  accord  with  First  Amendment  freedoms."  Although 
this  principle  is  embedded  in  the  general  welfare  purpose  of  the 
Constitution's  copyright  clause  and  the  Supreme  Court's  decisions, 
Congress  neglected  to  take  it  into  appropriate  account  when  it 
revised  the  copyright  statute  in  1976. 

Moreover,  regrettably.  Congress  has  not  yet  fully  heeded  the 
findings  and  recommendations  made  by  the  Public  Documents  Commission 
in  the  wake  of  post-Watergate  discovery  that  highly  placed  officials 
have  for  many  years  quietly  transmuted  their  records  into  personal 
property.   Following  its  authoritative  study  of  these  practices 
in  the  executive,  legislative,  and  judicial  branches,  the 
Commission  --  a  blue  ribbon  panel  headed  by  former  Attorney  General 
Herbert  Brownell  --  concluded  that  "all  records  and  documents 
accumulated  by  all  federal  officials  in  the  discharge  of  their 
duties  should  be  recognized  ...  (as)  the  property  of  the  United 
States." 
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Despite  the  Commission's  recommendations,  privatization  of 
publicly  funded  information  remains  a  persistent  problem.   To  be 
sure,  thanks  to  passage  of  the  Presidential  Records  Act  in  1978, 
Presidents  can  no  longer  cart  off  their  White  House  files  when  they 
leave  office,  but  further  legislative  action  is  necessary  because 
there  is  a  marked  discrepancy  between  the  government  property 
provisions  of  this  statute  and  the  revised  copyright  act  that  became 
operative  in  the  same  year. 

Under  the  terms  of  the  Presidential  Records  Act  any  and  all 
documents  generated  by  or  for  a  chief  executive  that  "relate  to  or 
have  an  effect  upon  the  carrying  out  of  [a  President's]  official  or 
ceremonial  duties"  constitute  inalienable  public  property.   Although 
Section  105  of  the  copyright  law  bars  privatization  of  "any  work  of 
the  United  States  Government,"  ambiguous  language  elsewhere  in  the 
statute  and  cryptic  legislative  reports  permit  federal  agencies, 
officials,  and  contractors  to  exercise  copyright  control  over 
literally  countless  documents,  memoranda  and  reports  generated  at 
considerable  taxpayer  cost. 

The  copyright  law's  definition  of  government  property,  unlike 
the  Presidential  Records  Act,  leaves  a  great  deal  to  be  desired. 
Section  101  limits  the  public's  proprietary  rights  solely  to  "work(s) 
prepared   by  an  officer  or  employee  of  the  United  States  Government 
(expressly)  as  part  of  that  person's  duties."   In  effect  the 
ownership  status  of  virtually  everything  else  is  left  to 
discretionary  judgment. 

Inexplicably,  the  law  does  not  define  government  property  as 
documents  prepared  "within  the  scope  ...  of  official  duties  or 
employment,"  works  "produced  for  the  government  by  its  officers  or 
employees" ,  or  materials  "created  by  an  official  or  employee  in  the 
course  of  executing  duties  required  by  ...  office  or  position." 
These  definitions  were  rejected,  according  to  Patrice  Lyons,  a 
Copyright  Office  attorney  who  helped  draft  the  measure,  because  it 
was  felt,  for  reasons  that  remain  unexplained,  they  might  "unduly 
expand"  the  concept  of  government  property  or  "broaden  (its)  scope 
too  much." 

It  is  not  generally  realized  that  Section  101  has  been 
construed  to  mean  that  public  servants  who  enjoy  discretionary 
authority  --  Cabinet  officers,  and  other  high  level  appointees,  for 
example  --  can  assert  personal  ownership  of  taxfunded  materials 
"written  at  [individual]  volition  ...  even  though  the  subject 
matter  involves  government  work."   Moreover,  Section  101  has  been 
interpreted  to  permit  federal  agencies  to  endow  their  contractors 
and  grantees  with  exclusive  property  rights  in  the  research  they 
generate  with  monies  allocated  for  public  purposes. 
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Conspicuously  absent  from  the  legislative  reports  on  the 
copyright  law  is  a  rationale  for  allowing  officeholders  to  privatize 
materials  not  prepared  as  "part  of  ...  (their)  official  duties." 
As  to  why  federal  agencies  should  be  empowered  to  vest  their 
contractor-grantees  with  ownership  of  tax-funded  information,  the 
only  explanation  of  record  is  that  it  would  be  "unfair"  to  deprive 
them  of  "protections"  afforded  by  copyright  law.   That  it  might  be 
unfair  or  improper  to  divest  the  government  (and,  by  extension,  the 
public)  of  longstanding  work-f or-hire  property  rights  stemming  from 
tax  monies  somehow  escaped  careful  consideration. 

"Copyright  properly  understood  and  wisely  handled,"  Dr.  Luther 
Evans  observed  when  he  headed  the  Library  of  Congress  charged  with 
administration  of  American  copyright  law,  "may  be  at  the  same  time 
a  powerful  stimulus  to  creation  and  the  means  of  opening  the  channels 
of  dissemination  of  thought,  information  and  debate.   Misunderstood, 
and  with  its  true  purpose  lost  sight  of,  copyright  can  become  a 
limitation  on  creation  and  a  barrier  to  free  interchange  and 
expression.   Like  many  other  products  of  law,  copyright  has  a 
capacity  for  good  or  evil,  depending  on  . . .  the  use  we  make  of  it." 

Dr.  Evans'  cautionary  words,  voiced  with  reference  to  problems 
under  the  old  copyright  law,  are  even  more  pertinent  today.   Prior 
to  1978  statutory  protection  subsisted  primarily  in  published  works 
for  an  average  of  28  years.   Under  the  present  law  copyright  monopoly 
inheres  in  both  unpublished  and  published  matter  for  approximately 
75  years.   Unauthorized  disclosure  or  publication  of  such  material 
is  now  subject  to  substantial  monetary  penalties  as  well  as 
imprisonment  for  up  to  a  year. 

The  Constitution's  copyright-patent  clause  empowered  Congress 
"To  Promote  the  Progress  of  Science  and  useful  Arts  by  securing  for 
limited  Times  to  Authors  and  Inventors  the  exclusive  right  to  their 
respective  writings  and  discoveries."   This  language  hardly 
suggests  that  the  Founding  Fathers  meant  to  sanction  legislation 
validating  private  rights  in  publicly  funded  informational 
matter  about  governmental  affairs. 


M.  B,  Schnapper,  editor  of  Public  Affairs  Press,  is  the  author  of 
"Constraint  by  Copyright"  and  articles  on  the  same  subject  in  the 
Washington  Post,  The  Nation,  Editor  and  Publisher,  and  the  Government 
Information  Quarterly. 
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BIBLIOGRAPHY  ON  PROPRIETARY  RIGHTS  IN  GOVERNMENT- FUNDED 
INFORMATION  -  Prepared  by  M.  B.  Schnapper 


"A  Constitutional  Analysis  of  Copyrighting  Government- Coinmissioned 
Works"  by  Andrea  Siraon,  Columbia  Law  Review,  March  1984.   The 
net  effect  of  loophole  language  in  the  current  copyright  statute, 
according  to  Simon,  has  not  only  deprived  the  electorate  of 
traditional  property  rights  in  tax-funded  research  generated  by 
government  contractors  but  has  also  resulted  in  drastic  reduction 
of  access  to  vital  information  about  public  affairs.   Author 
further  contends  that  key  provisions  of  the  statute  are 
incompatible  with  the  Freedom  of  Information  Act  and  the  First 
Amendment's  proscription  against  laws  abridging  freedom  of 
speech  and  press. 

"Privatizing  Government-Funded  Information"  by  M.  B.  Schnapper, 
Government  Information  Quarterly,  May  1984.   An  in-depth  case 
history  appraisal  of  the  mischief  sanctioned  by  Sections  101 
and  105  of  the  copyright  statute.   Asserts  that  privatized 
contractor-grantee  research  is  rarely  available  and  that 
government  subsidization  of  publishing  arrangements  has  been 
ineff ectural.  Author  of  article  is  a  former  government  information 
officer. 

"Freedom  of  Information  Act",  statement  by  Senator  Charles 
Mathias,  Congressional  Record,  February  28,  1984.   A  critique 
of  a  Senate-approved  measure  authorizing  imposition  of  royalty 
charges  on  use  of  agency  and  contractor  documents  obtained 
under  the  FOI  law. 

"Government  by  Contract"  by  John  Hanrahan  (Norton,  1983).   A 
Washington  journalist's  detailed  recital  of  conflicts  of  interest 
and  assorted  shenanigans  stemming  from  heavy  agency  reliance  on 
contractors  unaccountable  to  the  public.   (An  appendix  citing 
the  book's  sources  is  an  invaluable  checklist  of  relevant 
magazine  and  newspaper  articles.) 

"Navy  Secretary  Moves  to  Take  Control  of  Consulting  Center"  by 
Michael  R.  Gordon,  National  Journal,  April  2,  1983.   Issues 
relating  to  the  objectivity  of  information  generated  by  government- 
funded  think  tanks  are  implicit  in  this  article  about  Navy 
Department  pressure  on  a  University  of  Rochester  research 
center.   Unwillingness  to  go  along  with  this  pressure  resulted 
in  discontinuation  of  contract  awards  to  the  center  valued  at 
$18  million  in  1982.   (Contracts  anticipated  by  the  center  were 
later  given  to  the  Hudson  Institute,  a  think  tank  with  friendly 
ties  to  the  Reagan  administration). 

"Privatizing  the  Public  Sector"  by  Emanuel  Savas,  Assistant 
Secretary  for  Policy  Development  and  Research,  U.  S.  Department 
of  Housing  and  Urban  Development. (Chatham  House,  1982).   A 
rationale  for  expansion  of  the  Reagan  administration's  "practical 
strategy  for  reversing  the  growth  of  government".   (Ironically, 
Washington  Post  disclosure  of  Savas'  use  of  official  resources 
in  connection  with  publication  of  his  book  resulted  in  his 
resignation  from  office.) 
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"Background  Memorandum  No.  2:   Legal  Issues",  prepared  for  the 
General  Counsel  of  the  U.  S.  Department  of  Housing  and  Urban 
Development  in  consultation  with  the  Assistant  Secretary  for 
Policy  Development  and  Research,  July  16,  1982.   Federal  agencies 
enjoy  discretionary  authority  allowing  them  to  vest  their 
contractors  with  ownership  of  research  they  generate  with  public 
funds,  according  to  this  23-page  interpretation  of  copyright 
law  loopholes.   Although  the  law  bars  agencies  from  exercising 
copyright  control  of  "any  work  of  the  United  States  Government" 
(Section  105),  the  statute's  narrow  definition  of  public  property 
(Section  101  limits  government  ownership  to  materials  prepared 
by  federal  officers  and  employees  as  "part  of  ...  [their] 
official  duties")  may  be  construed  to  mean  that  informational 
matter  falling  outside  the  parameters  of  the  definition  can  be 
privatized.   The  author's  "legal  presumption"  is  that  generators 
of  "any  and  all  works  produced  in  the  context  of  agency- funded 
research  ...(can  secure)  full  protection  of  copyright  law"  --  i.e., 
protection  of  monopoly  right  to  suppress  or  exploit  such 
research.   Another  presumption  is  that  contractors  may  transfer 
said  protection  to  the  government  when  this  is  deemed  desirable. 

"Authority  of  the  Joint  Committee  on  Printing",  a  Congressional 
Research  Service  memorandum,  May  20,  1982.   Questions  the 
legality  of  agency  use  of  contractors  and  grantees  to  generate 
privately  published  materials  without  regard  to  government 
printing  law  regulations. 

"Developments  Under  the  Freedom  of  Information  Act",  Duke  Law 
Journal,  April  1981.   A  critique  of  the  Supreme  Court's  1980 
Forsham  v.  Harris  decision  exempting  contractor-grantee  research 
from  FOIA  disclosure. 

"Betrayers  of  Truth:   Fraud  and  Deceit  in  the  Halls  of  Science" 
by  William  Broad  and  Nicholas  Wade  (Simon  and  Schuster,  1981). 
Inaccessibility  to  research  on  which  scientists  base  their 
writings,  according  to  this  book  by  two  New  York  Times  journalists, 
facilitates  perpetration  of  frauds  motivated  by  "the  lures  of 
careerism  and  big  money"  dispensed  via  government  grants. 

"Agency  Records  Under  the  Freedom  of  Information  Act",  Georgia 
Law  Review,  Spring  1979.   Discussion  of  restrictions  on 
availability  of  data  generated  by  government  contractors. 

"Covert  Scholarship"  by  Allen  Boyce  (pseudonym  of  M.  B. 
Schnapper) ,  The  Nation,  November  11,  1978.   An  analysis  of 
clandestine  use  of  academic  contractors  and  consultants  by  the 
U.  S.  Information  Agency  in  connection  with  the  preparation  of 
books  and  other  publications  issued  under  private  imprimatur. 

"Lack  of  Guidelines  for  Federal  Contract  and  Grant  Data",  House 

Committee  on  Government  Operations,  1978.   A  report  of  the 

Government  Information  Subcommitee  regarding  free-wheeling 

agency  practices  and  procedures.   Points  out  that  some  agencies 

tailor  contract  and-  grant  terms  expressly  to  avoid  release  of 

research  findings  in  accordance  with  Freedom  of  Information  Act 
requirements. 
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"Burger's  Court  Feathers  Its  Nest"  by  Robert  Sherrill,  The 
Nation,  June  24,  1978.   An  investigative  article  about  camouflaged 
copyright  arrangements  between  the  Judicial  Conference  and  a 
television  contractor  who  produced  a  series  of  tax-funded  films 
about  the  Supreme  Court  subject  to  censorship  control  (script, 
selection  of  actors,  sound  track,  etc.)  by  a  committee  composed 
of  Associate  Justices  Byron  White,  Harry  Blackmun,  and  William 
Brennan. 

"War  on  the  Mind:   The  Military  Uses  and  Abuses  of  Psychology" 
by  Peter  Watson  (Basic  Books,  1978).   A  critical  analysis  of 
little  known  research  carried  out  by  government- funded  think 
tanks  and  scholars.   The  author  is  a  skeptically  minded  British 
psychologist. 

"Can  Federal  Films  Be  Copyrighted?"  by  Lyle  Denniston,  Washington 
Star,  December  14,  1977.   Describes  issues  raised  in  a  suit 
against  the  Administrative  Office  of  the  United  States  Courts. 

"Final  Report  of  the  National  Study  Commission  on  Records  and 
Documents  of  Federal  Officials",  March  1977.   Recommendations 
on  government  ownership  of  materials  generated  and  "accumulated" 
in  the  conduct  of  public  business. 

"Government  by  Copyright",  Washington  Star  editorial,  September 
11,  1976.   Objections  to  a  House-approved  measure  authorizing 
the  National  Technical  Information  Service  to  place  copyright 
restrictions  on  agency  and  contractor  reports. 

"A  Concatenation  of  Words",  Washington  Post  editorial,  August 
1,  1976.   If  federal  agencies  are  granted  copyright  powers  "the 
basic  principle  that  government  publications  are  public  property 
will  be  shattered". 

"Congress  Wisely  Rejected  Governmental  Copyrights",  statement 
by  Representative  Joseph  Karth,  Congressional  Record,  October 
1,  1976.   Endorsement  of  a  legislative  conference  decision  to 
eliminate  the  House-approved  "exception"  clause.   (Karth' s 
statement  includes  texts  of  the  Washington  Star  and  Washington 
Post  editorials  mentioned  above). 

"The  Shadow  Government"  by  Daniel  Guttman  and  Barry  Wi liner 
(Pantheon,  1976).   Prepared  under  the  auspices  of  the  Center 
for  the  Study  of  Responsive  Law  (headed  by  Ralph  Nader) ,  this 
work  is  subtitled  "The  Government's  Multi-Billion  Dollar  Giveaway 
of  Its  Decision-Making  Power  to  Consultants,  'Experts',  and 
Think  Tanks".   Asserts  that  they  often  "ratify,  certify,  or 
initiate  what  the  ...  bureaucracies  are  doing  or  would  like  to 
do". 

"Is  the  USIA  Sponsoring  a  Hidden  Curriculum?"  by  Tom  Lewis  and 
John  Friedman,  Harper's  Weekly,  June  14,  1976.   An  article  about 
covert  activities  of  an  agency  contractor  and  the  publication 
of  books  "laundered"  through  the  Helen  Dwight  Reid  Foundation. 
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"The  Rise  and  Fall  of  Project  Camelot"  edited  by  Irving  Louis 
Horowitz  (MIT  Press,  1974).   A  compilation  of  papers  about 
controversial  issues  embedded  in  the  complex  relationship 
between  government-funded  social  science  research  and  political 
policies.   An  offspring  of  the  Army's  Special  Operations  Research 
Office,  Project  Camelot  triggered  disquiet  regarding  the 
Pentagon's  covert  use  of  scholars. 

"Contracting  For  Knowledge"  by  Harold  Orlans  (Jossey-Bass , 
1973).   An  assessment  of  problems  arising  out  of  social  science 
projects  funded  during  the  Kennedy,  Johnson,  and  Nixon 
administrations,  this  work  concludes  that  the  end  results  have 
often  been  dubious  because  beneficiaries  of  federal  largesse 
tend  to  be  less  than  wholly  objective.   Many  were  "advocates 
who  presented  only  those  facts  which  served  [special]  causes". 
The  author  believes  "that  the  selection  of  knowledge  by  both 
researcher  and  public  official  is  inevitably  biased  by  ideological, 
political,  and  personal  considerations"  and  that  utilization  of 
this  knowledge  necessarily  depends  on  similar  factors.   Most  of 
the  book  is  based  on  materials  compiled  by  the  author,  an  aide 
to  Representative  Henry  Reuss,  in  preparation  for  hearings  that 
were  cancelled. 

"Think  Tanks"  by  Paul  Dickson  (Atheneum,  1972).   Although  less 
skeptical  than  Dr.  Orlans'  book,  this  work,  prepared  under  an 
American  Political  Science  Association  fellowship  for  journalists, 
sheds  useful  light  on  the  operations  of  the  Rand  Corporation, 
the  Hudson  Institute,  the  Institute  for  Defense  Analyses,  and 
other  academic  government  contractors. 

"Book  Selection  and  Censorship"  edited  by  Eric  Moon  (Bowker, 
1969).   Chapter  by  William  Axford  on  "The  Battle  for  the  Minds 
of  Men"  describes  censorship  powers  exercised  by  a  government 
contractor  (Operations  and  Policy  Research  Incorporated)  in 
behalf  of  the  U.  S.  Information  Agency. 

"Twisting  Our  Copyright  Law"  by  M.  B.  Schnapper,  Book  World, 
Washington  Post,  May  4,  1969.   An  account  of  Air  Force  efforts 
to  influence  public  opinion  via  funding  of  a  contractor-spawned 
book. 

"The  Uneasy  Partnership:   Social  Science  and  the  Federal 
Government  in  the  Twentieth  Century"  by  Gene  Lyons  (Russell 
Sage  Foundation,  1969).   Mixed  feelings  about  "the  possibilities, 
advantages,  and  problems"  of  subsidized  research  are  evident  in 
this  study  by  the  executive  secretary  of  the  Advisory  Committee  on 
Government  Programs  in  the  Behavioral  Sciences.   Funds  provided  by 
the  Defense  Department  underwrote   preparation  of  the  Committee's 
report  --  "The  Behavioral  Sciences  and  the  Federal  Government" 
(National  Academy  of  Sciences,  1968)  --  and  collection  of 
"background  material"  for  Lyons'  study. 

"Government  Book  Control:   How  the  USIA  and  the  CIA  Use  Private 
Publishers"  by  Geoffrey  Wolf,  Book  World,  Washington  Post, 
February  5,  1967.   Triggered  by  leaks  and  reports  about  extensive 
USIA  and  CIA  involvement  in  the  funding  of  propagandistic  books 
spawned  by  contractors  and  consultants,  this  overview  article 
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by  the  Post's  literary  critic  charged  the  agencies  with  violating 
the  statutes  under  which  they  were  established  and  with  "poisoning" 
the  wells  of  public  opinion.   (Additionally  the  agencies  violated 
Section  8  of  the  pre-1978  copyright  statute.)   For  further 
details  and  subsequent  revelations  see  "Kirkpatrick  Organization 
Linked  to  CIA  Fund  Outlets"  by  Robert  Walters,  Washington  Star, 
February  13,  1967;   "The  Professor  and  the  CIA"  by  Robert 
Sherrill,  The  Nation,  February  27,  1967;   and  "Hidden  Hands  of 
Publishing"  by  David  Wise,  New  Republic,  October  21,  1967, 

"Copyright  Law  Revision",  hearings  of  the  Senate  Subcommittee 
on  Patents,  Trademarks,  and  Copyrights,  March  20  -  April  4, 
1967.   Testimony  by  M.  B.  Schnapper  against  narrow  definition 
of  government  property.   (See  also  other  hearing  volumes  of  the 
Senate  and  House  subcommittees,  1967  -  1976,  for  objections  to 
the  definition  voiced  by  Senators  Russell  Long  and  Gaylord 
Nelson,  representatives  of  the  American  Newspaper  Publishers 
Association,  the  National  Newspaper  Association,  the  American 
Library  Association,  other  groups.) 

"Copyright  or  Public  Domain?"  by  Curtis  Benjamin,  1967.   A 
lobbying  tract  by  the  chairman  of  the  McGraw-Hill  Book  Company, 
circulated  during  hearings  on  revision  of  the  copyright  law. 
Averred  that  public  interest  is  best  served  when  commercial 
publishers  are  granted  exclusive  rights  to  "viable"  agency  and 
contractor  works. 

"Copyright  and  Intellectual  Property"  by  Julius  Marke  (Fund  for 
the  Advancement  of  Education,  1967).   A  monograph  that  could 
accurately  have  been  subtitled  "The  Case  For  Privatizing 
Publicly  Funded  Information  Generated  by  Government  Contractors". 

"Ethics,  Politics,  and  Social  Research"  edited  by  Gideon  Sjoberg 
(Schenkman,  1967).   A  symposium  about  ethical  and  political 
considerations  that  influence  the  award  of  government  grants 
and  contracts.   Emphasis  is  placed  on  problems  arising  out  of 
ambiguities  and  inadequate  accountability  to  the  public. 

"The  Politics  of  Research"  by  Richard  Barber  (Public  Affairs 
press,  1966).   A  scholar's  critique  of  questionable  privatization 
and  related  practices. 

"Public  Domain"  by  Walter  Mylecraine,  Special  Assistant  to  the 
Commissioner  of  Education,  American  Education,  November  1965. 
A  statement  explaining  why  the  U.  S.  Office  of  Education 
issued  --  but  later  ignored  --  a  directive  prohibiting  copyright 
restrictions  on  contract-grant  research. 

"Protection  of  the  Public  Interest  in  the  Results  of  Research 

Paid  For  by  the  Federal  Government",  Congressional  Record, 

October  22,  1965.   Views  of  Senators  Russell  Long  and  Ralph  Yarborough. 

"Legality  of  Government  Copyrighting  Challenged  by  Leading 
Editors  and  Scholars",  New  York  Times,  July  9,  1962.   Criticism 
of  agency  violations  of  Section  8  of  the  pre-1978  law  and 
backdoor  censorship  controls. 
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"The  Government  Copyright  Racket"  by  Herbert  Brucker  (Chairman 
of  the  Freedom  of  Information  Committee,  American  Society  of 
Newspaper  Editors),  Saturday  Review,  August  11,  1962.   Attributes 
Kennedy  administration  circximvention  of  the  law  to  efforts  to 
influence  public  opinion  via  commercially  published  books. 

"Copyright  in  Government  Publications",  a  paper  by  Caruthers 
Berger  in  Copyright  Office  Study  No.  33,  "Copyright  Law  Revision", 
Senate  Judiciary  Committee,  1961.   An  interpretation  of  the  pre- 
1978  statute  that  laid  groundwork  for  the  current  law's  narrow 
definition  of  government  property. 

"Constraint  by  Copyright:   A  Report  on  Official  and  Private 
Practices"  by  M.  B.  Schnapper  (Public  Affairs  Press,  1960).   An 
offshoot  of  the  first  Supreme  Court  case  challenging  governmental 
abuse  of  copyright,  this  work  cites  several  dozen  cases  of 
privatization  practices  indulged  by  agencies  and  government 
contractors. 
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Copyright  v.  First  Amendment 

Conflicts  between  copyright  restrictions  and  First  Amendment 
protections  are  discussed  in  the  following  recent  law  journal 
articles: 

"Copyright  Infringement  and  the  First  Amendment"  by  Celia 
Goldwag,  Columbia  Law  Review,  March  1979.   ("Where  the  First 
Amendment  and  copyright  conflict,  the  First  Amendment  must 
prevail" .) 

"Copyright  and  the  First  Amendment"  by  Paul  Goldstein,  Professor 
of  Law  at  Stanford  University,  Columbia  Law  Review,  June  1970. 
("Copyright  is  the  uniquely  legitimate  offspring  of  censorship".) 

"Copyright  and  the  First  Amendment:   A  Gathering  Storm?"   by 
Lionel  Sobel,  University  of  California,  Copyright  Law  Symposium, 
1971.   ("Quite  obviously  [copyright  restrictions]  abridge 
freedom  of  speech  and  press  despite  the  First  Amendment's 
command  that  Congress  shall  make  no  law  so  doing".) 

"Does  Copyright  Abridge  the  First  Amendment  Guarantees  of  Free 
Speech  and  Press?"  by  Melville  Nimmer,  Professor  of  Law  at  the 
university  of  California,  University  of  California  Law  Review, 
March  1970.   ("If  one  adopts  [the]  absolutist  approach  to  the 
First  Amendment  it  is  difficult  to  see  how  any  copyright  law 
can  be  regarded  as  Constitutional".) 

"Private  Copyright  and  Public  Communication:   Free  Speech 
Endangered"  by  Lyman  Patterson,  Dean  of  the  Emory  University 
Law  School,  Vanderbilt  Law  Review,  November  1975.   ("The  threat 
which  copyright  poses  to  First  Amendment  rights  arises  from  the 
fact  that  the  divergent  directions  of  the  conceptual  basis  of 
copyright  have  resulted  in  a  confused  body  of  law".) 

"Government  Documents:   Their  Copyright  and  Ownership"  by  Jerry 
Smith,  Yale  University,  Copyright  Law  Symposium  No.  22,  1977. 
("The  controversy  involving  the  people's  right  to  know  [includes] 
a  series  of  unresolved  questions  involving  the  Copyright  Act 
[and]  a  citizenry's  rights  against  its  government".) 

"The  Constitutional  Dimensions  of  'Fair  Use'  in  Copyright  Law" 
by  Harry  Rosenfield,  Chairman  of  the  American  Bar  Association 
copyright  committee,  Notre  Dame  Lawyer,  June  1975.   (Notwithstanding 
the  traditional  restrictive  view  of  fair  use,  the  right  of 
reasonable  access  to  copyrighted  materials  has  Constitutional 
protection  under  the  penumbra  of  the  First  and  Ninth  Amendments".) 

"Copyright  and  Free  Speech:   Constitutional  Limitations  on  the 
Protection  of  Expression"  by  Robert  Denicola,  Professor  of  Law 
at  the  University  of  Nebraska,  California  Law  Review,  March 
1979.   ("First  Amendment  challenges  to  the  rights  of  copyright 
owners  are  becoming  more  frequent"). 
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C.  LETTER  FROM  JO  CART,  PRESIDENT,  NATIONAL  FEDERATION  OF  PRESS 
WOMEN  AND  JOYE  SWAIN,  PRESIDENT,  OKLAHOMA  PRESS  WOMEN 
ON  BEHALF  OF  THE  NATIONAL  FEDERATION  OF  PRESS  WOMEN  INC 
DATED  JUNE  23,  1984 

NATIONAL  FEDERATION  OF  PRESS  WOMEN,  INC. 


June  23,  1984 

Congressman  Glenn  English 

Chairman,  Subcommittee  on  Government  Information, 

Justice  and  Agriculture 
Rayburn  House  Office  Building 
Washington,  D.C.  20515 

Dear  Mr.  English: 

The  National  Federation  of  Press  Women  and  Oklahoma  Press 
Women  are  concerned  about  S.774,  the  Freedom  of  Information 
Reform  Act. 

As  you  know,  we  submitted  testimony  in  support  of  the  FOIA 
to  you  in  1981  for  your  oversight  hearings.   We  reaffirm  that 
support  today  and  ask  you  to  decline  to  report  out  S.774,  which 
we  believe  would  dangerously  weaken  the  public's  right  to  know. 

Many  of  our  5,000  members  are  news  reporters.   Most  of  them 
report  primarily  upon  local  affairs.   Rare  is  the  journalist 
who  has  not,  often  many  times  in  a  week,  confronted  the  bureaucratic 
inclination  to  keep  government  a  secret.   The  government  official's 
desire  to  treat  the  public's  information  as  his  or  her  personal 
province  has  frustrated  many  a  news  story. 

Beyond  the  serious  impact  S.774  would  have  upon  openness 
in  the  federal  government,  we  are  concerned  that  any  retreat 
from  the  principles  of  the  Freedom  of  Information  Act  would  set 
a  tone  of  secrecy  in  the  state  and  local- government .  The  abilities 
of  our  professional  press  women  to  do  their  jobs  will  be  hampered 
by  an  official  federal  imprimatur  on  secret  government. 

Many  expert  journalists  have  testified  before  you  on  this 
issue.   However,  we  believe  more  attention  must  be  given  to  the 
state  and  local  impact  of  this  bill,  intended  or  unintended. 

We  ask,  therefore,  that  you  read  our  letter  at  your  hearings 
on  June  27  and  ask  the  Department  of  Justice  to  address  our  concerns. 
We  are  interested  in  knowing  whether  the  government's  lawyers 
have  analyzed  the  potential  harmful  effects  this  bill  would  have 
upon  news  coverage  of  state  and  local  government. 
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English  -  2  i 

We  appreciate  this  opportunity  to  raise  our  concerns.  If 
we  can  answer  any  questions  for  you,  please  contact  either  of 


us. 


Cordially, 


'^^ 


Cart, 
!^resident.  National  Federation 

of  Press  Women 
Publisher,  Rayne  Independent 
Box  4  28 
Rayne,  Louisiana   70578 


Joye  Swam 

President,  Oklahoma  Press 

Women 
1304  N.  McKinley 
Norman,  Oklahoma   73069 


1135 


D.  LETTER  FROM  WILLIAM  P.  GIGLIO,  VICE  PRESIDENT,  WASHINGTON 
AFFAIRS,  McGRAW-HILL,  INC.,  DATED  JUNE  7,  1984 

1750  K  Street,  N.W.,  Suite  1170 
Washimgton,  D.C.  20006 
Teleptione  202/463-1730 

William  P.  Gigho 
Vice  President 
Washington  Affairs 

June  7,  1984 


The  Honorable  Glenn  English 

Chairman,  Subcommittee  on  Government  Information, 

Justice,  and  Agriculture 
B-349-C  Rayburn  House  Office  Building 
Washington,  DC  20515 

Dear  Mr.  English: 

We  appreciate  your  effort  to  compile  a  comprehensive  hearing 
record  on  S.  774,  The  Freedom  of  Information  Reform  Act.  The 
FOIA  serves  as  a  valuable  tool  for  many  parts  of  McGraw-Hill's 
business,  as  well  as  for  the  American  public.  We  wish  to  sub- 
mit this  letter  for  the  record  discussing  one  of  our  concerns 
with  S.  774. 

In  addition  to  our  First  Amendment  concerns,  which  were  well- 
addressed  on  May  24  by  the  various  press  organizations  which 
testified  before  your  Subcommittee,  we  are  specifically  con- 
cerned about  Section  2,  Paragraph  (4)(A)(c),  which  would 
allow  government  agencies  to  charge  "a  fair  value  fee"  for 
"commercially  valuable  technological  information."  In  the 
original  Senate  version  of  S.  774,  the  language  allowed  the 
government  to  charge  "a  fair  value  fee  or  royalties,  or  both," 
to  persons  requesting  information  generated  or  procured  by  the 
government.  At  that  time,  we  expressed  our  concern  that  the 
language  seemed  to  suggest  that  the  government  may  hold  a  copy- 
right on  "commercially  valuable  technological  information." 
Subsequently,  the  words  "or  royalties,  or  both"  were  removed 
before  the  Senate  passed  S.  774. 

Senator  Hatch  stated  on  the  Senate  Floor  that  the  purpose  of 
this  provision  was  "to  carry  out  the  policy  set  forth  in  user 
fees  statutes. . .and  is  not  intended  to  allow  the  Government  to 
claim  rights  in  this  information."  He  continued,  "By  striking 
the  word  'royalty'  in  this  provision,  fees  will  be  assessed  on 
the  basis  of  the  cost  to  the  taxpayer  to  generate  or  procure 
the  information,  rather  than  on  the  basis  of  any  potential 
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value  the  information  may  hold  in  the  marketplace.  The  former 
kind  of  assessment  is  a  user  fee,  which  recovers  the  taxpayer's 
costs,  the  latter  is  a  derivative  of  copyright  law." 

We  agree  that  this  provision  should  not  create  a  Government 
copyright;  however,  we  do  not  believe  that  the  Senate  amend- 
ment completely  rectified  the  situation.  Conditioning  the 
release  of  information  upon  the  payment  of  a  fee  determined  by 
the  market  value  of  that  information  continues  to  appear  to 
give  the  Government  an  attribute  of  copyright.. 

It  seems  to  us  that  Section  2,  Paragraph  4(A) (c)  still  does  at 
least  two  things:  it  contradicts  the  underlying  purpose  of  the 
FOIA,  which  is  to  make  government  information  readily  available 
to  the  citizenry;  and  it  seems  to  suggest  a  public  policy  shift 
with  regard  to  the  intellectual  property  rights  (copyright). 
As  you  know,  the  government  may  not  now  copyright  its  works. 
However,  by  charging  "a  fair  value  fee,"  there  is  the  suggestion 
that,  in  fact,  government  may  hold  a  copyright  on  "commercially 
valuable  technological  information." 

With  regard  to  this  point,  the  Register  of  Copyrights  has  expressed 
the  concern  that  it  "may  indirectly  conflict  with  the  policies 
expressed  in  Section  105  of  the  copyright  law."  He  has  stated 
that  this  provision  which  conditions  public  access  "upon  the 
payment  of  fees  (beyond  reproduction  and  search  charges)  is  a 
form  of  control  over  the  methods  and  terms  of  redissemination 
FOIA  requestors  may  engage  in."  A  copy  of  the  Register's  letter 
is  attached. 

Other  questions  concerning  the  provision  arise: 

t  What  costs  to  the  public  are  contemplated,  and  what  is 
and  is  not  "substantial  cost"  to  the  Government? 

•  What  would  be  the  standard  for  determining  whether  the 
use  of  the  information  is  or  is  not  "for  a  commercial  purpose"? 

•  What  cost  differentiation,  if  any,  would  exist  between 
the  first  and  subsequent  purchasers? 

•  What  rights,  if  any,  does  the  Government  assign  to 
purchasers  of  this  data?  May  such  purchasers  sell  the  data  to 
other  parties? 

0  Does  the  phrase  "deprive  the  Government  of  its  commercial 
value"  indicate  Congress'  belief  that  the  Government  should  make 
a  profit  on  information  it  generates  or  procures? 
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In  summary,  the  purpose  of  the  FOIA  is  to  provide  the  means  by 
which  the  public  may  have  access  to  Government-collected, 
generated  or  procured  information.  This  purpose  is  hampered  by 
any  provision  which  would  require  requestors  to  pay  potentially 
exorbitant  fees  for  information  and  which  may  allow  the  govern- 
ment to  assert  copyright  controls  over  the  value  and  use  of 
"commercially  valuable  technological  information."  Such  costs 
may  serve  also  to  restrict  small  businesses  from  seeking  and 
obtaining  information,  thereby  inhibiting  U.S.  technological 
development. 

In  view  of  the  unanswered  questions  raised  by  the  provision  and 
the  apparent  implications  for  copyright  policy  issues,  we  hope 
that  your  Subcommittee  will  not  include  this  provision  in  any 
final  FOIA  measure  it  may  support. 


WPG/ Is 
Enclosure 
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The  Honorable 

Charles  McC.  Mathias,  Jr. 

Committee  on  the  Judiciary 

387  Russell  Senate  Office  Building 

United  States  Senate 

Washington,  D.C.   20510 


Dear  Senator  Mathias: 
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Thank  you  for  your  letter  of  September  21  requesting  the 
views  of  the  Copyright  Office  on  Section  (^)(A)(i)(c)  of  S.77i 
and  any  implications  of  that  provision  upon  the  copyright  law 
and  its  policies. 

As  you  observed,  this  legislation  does  not  directly  bear  on 
the  copyright  law,  and  for  that  reason  the  Copyright  Office  has 
to  date  not  expressed  an  opinion  on  it.  The  purpose  of  this 
letter  is  to  respond  to  your  reguest  and  thereby  to  provide  the 
perspective  of  the  Copyright  Office  as  to  whether  and  how 
charges  might  be  imposed  for  information  and  publications  by 
U.S.  government  agencies  and  the  indirect  implications  of  this 
legislation  on  policies  expressed  in  Section  105  of  the 
copyright  statute. 

Section  105  of  the  copyright  law  provides  that  "copyright 
protection  under  this  title  is  not  available  for  any  work  of  the 
United  States  Government...."  Read  with  the  definitions  of 
section  101,  this  means  that  copyright  cannot  be  claimed  in 
works  prepared  by  an  officer  or  employee  of  the  United  States 
Government  as  part  of  that  person's  official  duties.  The 
federal  government  may  in  certain  instances,  however,  receive 
and  hold  copyright's  transferred  to  it  by  gift,  purchase,  or 
agreement  with  an  author  who  creates  a  work  under  government 
contract  or  grant. 

The  statutory  prohibition  against  copyright  in  works  of  the 
federal  government  is  almost  75  years  old.  It  was  formerly 
embodied  in  section  8  of  the  1909  Copyright  Act.  It  represents 
a  conclusion  by  Congress  that  the  public  interest  is  served  by 
keeping  governmental ly  created  works  as  free  as  possible  of 
potential  restrictions  on  dissemination. 
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Although  Congress  has  in  the  past  provided  copyright 
protection  for  U.S.  Government  works  in  two  narrow  instances 
--  publications  under  the  Standard  Reference  Data  Act  and  works 
of  the  United  States  Postal  Service  —  it  generally  has  rejected 
other  specific  proposals  for  federal  copyright  offered  between 
1965  and  1975  during  consideration  of  the  copyright  revision 
bills.  The  last  of  these  proposals  was  made  during  the  final 
days  of  consideration  of  5.22;  it  sought  a  specific  exemption  so 
that  a  limited  five-year  copyright  could  be  asserted  in 
publications  generated  by  the  National  Technical  Information 
Service  (NTIS)  in  the  Department  of  Commerce.  While  the  House 
of  Representatives  at  one  point  adopted  this  exemption  for  NTIS, 
the  Senate,  without  the  opportunity  to  hold  hearings  on  the 
issue,  was  unwilling  to  agree  in  conference.  Subsequent  Senate 
hearings  on  this  issue  were  anticipated  but  never  held. 

The  Copyright  Office  sees  questions  and  uncertainties  in  the 
policies  embodied  in  section  (4)(A)(i)(c)  of  S.77^  which  may 
indirectly  conflict  with  the  policies  expressed  in  section  105 
of  the  copyright  law.  Conditioning  public  access  pursuant  to 
section  (A)(A)(i)(c)  of  5.774  upon  the  payment  of  fees  (beyond 
reproduction  and  search  charges)  is  a  form  of  control  over  the 
methods  and  terms  of  redissemination  FOIA  requestors  may  engage 
in.  These  fees  may  be  keyed  to  particular  uses  a  requestor  may 
contemplate.  The  fees  themselves,  and  the  process  for 
establishing  them,  either  for  a  class  of  works  or  class  of 
users,  could  operate  as  a  restraint  on  dissemination. 

If,  as  the  Committee  Report  states,  a  purpose  of  section 
(4)(A)(i)(c)  of  S.77A  is  to  avoid  depriving  the  government  of 
the  "commercial  value"  of  information  sought  under  FOIA,  how 
does  this  purpose  modify  the  statutory  decision  embodied  in 
section  105  of  the  copyright  law  that  limits  the  government's 
right  to  exploit  "commercial  value"  by  placing  U.S.  Government 
works  in  the  public  domain?  If  FOIA  fees  are  based  upon 
anticipated  uses  by  a  requestor,  what  are  the  consequences  of 
the  requestor  violating  the  understanding  with  a  federal  agency 
under  which  the  FOIA  request  was  originally  filled?  If  a  use 
involves  the  creation  of  a  new  copyrighted  work,  is  the  agency 
entitled  to  share  in  the  proceeds  from  this  mixed  use  of  federal 
and  private  creative  authorship? 

The  equitable  pricing  of  government  information  services  to 
avoid  unfairness  to  taxpayers  who  pay  for  the  generation  of  such 
information  is  an  important  administrative  issue,  particularly 
with  the  growth  of  new  information  services  and  changes  in  the 
kinds  of  information  available  through  FOIA  procedures. 
However,  the  principle  of  no  copyright  protection  for  U.S. 
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Government  works  has  been  so  brojdly  accepted  for  so  long  that 
care  should  be  taken  to  avoid  modifying  its  practical 
effects  without  confronting  the  question  of  modifying 
section    105    itself. 

Should  you  wish  to  consider  the  matter  further,  the 
Copyright  Office  is  prepared  to  provide  you  and  your  staff  with 
detailed  background  material  identifying  past  proposals 
regarding  protection  for  works  of  the  U.S.  Government,  positions 
taken  by  interested  groups,  and  the  practices  of  foreign 
governments  with  respect  to  copyright  in  governmental ly  created 
or    acquired    works. 

Sincerely, 


David  Ladd 

Register   of  Copyrights 


DL:sar 
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E.  LETTER  FROM  CHAPIN  CARPENTER,  JR.,  SENIOR  VICE  PRESI- 
DENT/WASHINGTON, MAGAZINE  PUBLISHERS  ASSOCIATION,  DATED 
JUNE  14,  1984 

Magrazine  Publishers  Association    1211  Conneclicul  Ave  .  JV.W  ,  Suite  406.  Washington.  DC  20016/(202)  296  7277 


CHAPIN  CARPENTER.  Jr 
Senior  Vioe  President/Waahingtor 


Congressman  Glenn  English,  Chairman 

Subcommittee  on  Government  Information, 

Justice  and  Agriculture 

Committee  on  Government  Operations 

U.S.  House  of  Representatives 

Washington,  D.C.  20515  June  14,  1984 

Dear  Mr.  Chairman, 

The  Magazine  Publishers  Association,  a  national  trade  association  repre- 
senting approximately  200  companies  which  publish  more  than  800  consumer- 
oriented  magazines,  wishes  to  register  its  opposition  to  S-774,  the  Freedom  of 
Information  Reform  Act.  In  doing  so,  we  strongly  endorse  the  statement  offered 
by  the  American  Newspaper  Publishers  Association  to  your  subcommittee  on  May  24, 
1984,  on  this  legislation.  We  agree  fully  with  the  essence  of  ANPA's  position: 
"S-774  does  very  little  to  tell  the  public  more  about  its  government  -  -  but  it 
does  a  great  deal  to  tell  it  less.  And  S  774  certainly  is  not  better  than 
existing  law." 

In  the  interest  of  conserving  the  subcommittee's  time  and  resources,  we 
will  not  offer  a  critique  of  the  specifics  of  this  bill,  as  our  views  coincide 
precisely  with  ANPA's  on  provisions  ranging  from  those  on  organized  crime  and 
fees  for  commercially  valuable  technological  information  to  the  cataloguing  of 
"b(3)"  statutes.  However,  we  would  like  to  add  the  following  general  comments. 

If  any  change  is  to  be  made  to  the  Freedom  of  Information  Act,  we  urge  that 
it  be  done  only  after  the  most  careful  consideration.  In  our  opinion,  the 
current  statute  fairly  balances  competing  public  policies,  preserving  access  to 
governmental  information  essential  to  the  public's  right  to  know  while  exempting 
certain  categories  of  information  for  which  a  necessity  for  secrecy  has  been 
demonstrated.  We  believe  there  is  no  substantial  reason  to  amend  the  FOIA  to 
the  extent  embodied  in  S.  774,  especially  in  light  of  the  nearly  completely 
adverse  impact  those  amendments  would  have  on  access  to  information.  Any 
revision  of  the  Act  should  have  as  its  priority  the  goal  of  improving  access. 
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Our  members  strongly  support  an  open  government  and  the  free  flow  of 
information  which  helps  guarantee  it.  We  believe  the  FOIA  is  a  bulwark  safe- 
guarding those  values;  passage  of  S.  774  would  noticeably  weaken  its 
underpinning. 

We  thank  you  for  considering  our  views. 


Sincerely, 


CC/mji 
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F.  LETTER  FROM  EILEEN  D.  COOKE,  DIRECTOR,  WASHINGTON  OFFICE, 
AMERICAN  LIBRARY  ASSOCIATION,  DATED  AUGUST  2,  1984,  TRANS- 
MITTING A  RESOLUTION 


AMERICAN   LIBRARY  ASSOCIATION 

BOX  54     •      tlO  MARYLAND  AVENUE.   N.E.     •     WASHINGTON.    D.  C    20002     •     (202)  547-4'140 


August  2,  1984 


The  Honorable  Glenn  English,  Chairman 
Government  Information,  Justice,  and 

Agriculture  Subcommittee 
Committee  on  Government  Operations 
U.S.  House  of  Representatives 
B-349-C  Rayburn  House  Office  Building 
Washington,  D.C.   20515 


Dear  Mr.  English: 


This  letter  is  submitted  on  behalf  of  the  American  Library  Association, 
a  nonprofit  educational  organization  of  almost  40,000  librarians,  educa- 
tors, trustees  and  other  friends  of  libraries,  dedicated  to  the  improvement 
of  libraries  and  information  services  for  all  citizens.   We  request  that  it 
be  made  part  of  the  hearing  record  on  the  Freedom  of  Information  Reform 
Act,  S.  774. 

The  American  Library  Association  supports  freedom  of  public  access  to 
information  generated  by  the  federal  government,  a  right  recognized  in  the 
Freedom  of  Information  Act  of  1966.   We  believe  that  an  informed  citizenry 
is  the  very  foundation  of  democracy,  and  that  the  Constitution  guarantees 
the  free  communication  of  ideas  and  information  in  every  form  through  all 
media.   The  Freedom  of  Information  Act  was  born  out  of  the  belief  that  the 
government  and  the  information  generated  or  procured  by  the  government, 
belong  to  the  people.   That  there  is  a  "people's  right  to  know"  is  a 
concept  that  is  fundamental  to  a  democratic  government. 

The  development  of  the  provisions  of  the  FOIA  has  been  a  slow  and 
measured  process.   The  Association  is  not  persuaded  that  a  strong  enough 
case  has  been  made  to  justify  the  drastic  changes  proposed  to  alter  the 
current  law.   ALA  expresses  its  concern  at  what  appears  to  be  an  attempt  to 
institute  a  policy  of  fees  that  not  only  goes  far  beyond  the  spirit  of 
access  of  the  FOIA,  but  appears  to  violate  the  spirit  of  the  copyright  law. 
The  institution  of  such  fees  would  amount  to  the  establishment  of  a  govern- 
ment copyright  —  a  situation  that  has  been  specifically  prohibited  by  both 
the  1909  Copyright  Act  and  the  1976  Copyright  Act. 


EXECUTIVE  OFFICESi    90    EAST   HURON   STREET.    CHICAGO,    ILLINOIS    eoeil    .    012)    944-8780 


40-194   0-85-73 


1144 


-  2 


The  Association's  particular  concern  with  this  issue  stems  from  its 
belief  that  the  provisions  of  S.  77A  amending  the  Freedom  of  Information 
Act  concerning  Fees  and  Waivers  (Sec.  1(A) (A) (i) (c)) ,  wherein  the  govern- 
ment may  charge  a  "fair  value  fee"  in  addition  to  processing  fees,  for  any 
requests  for  records  containing  "commercially  valuable  technological 
information  which  was  generated  or  procured  by  the  Government  at  sub- 
stantial cost  to  the  public,"  will  lead  to  severely  limited  access  to 
government  information. 

In  January  1984,  ALA's  Council,  its  policy  making  body,  passed  a 
resolution  stating  its  opposition  to  full  cost  recovery  for  access  to 
"information  generated  or  procured  by  the  Government  at  substantial  cost  to 
the  public."  The  Association  believes  that  the  provision  is  unnecessary 
and  would  limit  access  to  information  by  academic  researchers  and  the 
domestic  private  sector  in  a  manner  which  may  be  detrimental  to  the 
American  economy  and  to  the  principles  which  underlie  our  democracy. 

We  urge  that  the  Subcommittee  look  very  carefully  at  this  provision 
before  further  consideration  of  S.  774. 

Sincerely, 


Eileen  D.  Cooke 

Director 

ALA  Washington  Office 


EDC:ps 
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RESOLUnCN  REGARDING  SENATE  BILL  S.  774 

WHEREAS,  the  American  Library  Association  has  expressed  its  opposition  to  full 
cost  recovery  for  access  to  government  information;  aid 

WHEREAS,  paragraph  (4) (a)  (i)  (c)  of  Senate  Bill  S.  774  would  require  full  cost 
recovery  for  information  "generated  or  procured  by  the  Government  at 
substantial  cost  to  the  public;"  and 

WHEREAS,  the  new  cost  recovery  method  goes  far  beyord  the  spirit  of  access  of 
the  Freedcn  of  Information  Act;  ard 

WHEREAS,  the  provision  is  unnecessary  with  the  passage  of  the  Qnnibus  Defense 
Authorization  Act,  1984;  and 

WHEREAS,  the  provision  v^iich  would  limit  access  to  information  by  academic 

researchers  and  the  dorvestic  private  sector  may  be  detrimental  to  the 
United  States  econcmy; 

NCW  THEREFORE  BE  IT  RESOLVED,  that  the  American  Library  Association  carminicate 
its  opposition  to  paragraph  (4) (a) (i) (c)  of  Senate  Bill  S.  774  to 
members  of  the  Senate  Judiciary  Ccnmittee;  and 

BE  IT  FURTHER  RESOLVED,  that  ALA  members  be  encouraged  to  monitor  the  progress 
of  this  provision  of  S.  774  and  ccrmunicate  with  their  respective 
Senators  as  needed. 


Adopted  by  the  Council  of  the 
American  Library  Association 
Washington,  D.C. 
January  11,  1984 
(Council  Docuntent  #31.8) 
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G.  LETTER  FROM  MARTIN  BEER,  PRESIDENT,  INFORMATION 

CONSULTANTS,  INC.,  DATED  JANUARY  9,  1984 


9  January  1984 


Robert  Gellman,  Esq. 

Counsel 

Subcommittee  on  Government  Information, 

Justice  and  Agriculture 
House  Committee  on  Government  Operations 
Rayburn  House  Office  Building 
Room  B-34  9-C 
Washington,  DC   20515 

Dear  Mr.  Gellman: 

I  am  writing  to  relate  our  company's  recent  experience  with 
the  Freedom  of  Information  Act  which  I  hope  you  will  find  useful 
in  the  Subcommittee's  oversight  activities.   We  have  found  the 
FOIA  to  be  a  vital  tool  to  uncover  misconduct  by  federal  agencies, 
and  to  protect  the  rights  of  small  businesses. 

Our  most  recent  use  of  the  FOIA  was  described  in  the  December, 
1983  issue  of  Nation' s  Business .   Information  Consultants,  Inc. 
(ICI)  is  a  small  business  which  competed  unsuccessfully  for  a  small 
business  set-aside  contract  to  provide  computer  timesharing  and 
other  services  for  the  Small  Business  Administration's  PASS  system. 
We  later  discussed  that  the  SBA  made  an  improper  award  to  a  large 
business.   Although  we  were  successful  in  prosecuting  an  appeal 
under  SBA's  procedures,  the  SBA  initially  refused  to  implement  the 
decision  of  its  own  Size  Appeals  Board. 

We  turned  to  the  Freedom  of  Information  Act  to  obtain  additional 
information  regarding  the  improper  SBA  award.   Using  the  Act,  we 
were  able  to  obtain  contract  documents,  invoices  which  showed  that 
PASS  had  experienced  substantial  cost  overruns,  and  correspondence 
which  revealed  that  the  SBA  had  committed  a  more  serious  violation 
of  its  own  procedures  than  its  official  correspondence  admitted. 
We  have  used  this  documentation  to  persuade  SBA  to  terminate  its 
illegal  contract.   The  same  information  is  also  being  used  by 
Congressional  oversight  committees  to  prevent  additional  abuses. 

Our  efforts  would  not  have  been  possible  if  we  had  not 
obtained  information  under  FOIA  to  support  ICI's  case  against  the 
SBA  contract  award.   The  Freedom  of  Information  Act  provides  an 
inexpensive  means  for  a  small  business  to  protect  its  rights 
against  Government  misconduct.   Without  the  FOIA,  our  only 
alternative  would  have  been  to  sue  the  Government  and  attempt  to 
obtain  information  through  judicial  discovery  procedures. 
However,  the  cost  of  such  a  suit  is  often  prohibitive  for  a  small 
business . 
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I  believe  that  the  FOIA  is  a  vital  tool  for  citizens  and 
business  to  protect  themselves  against  Government  misconduct.   It 
is  far  too  easy  for  bureaucrats  to  throw  obstacles  in  the  path  of 
a  company  which  tries  to  make  an  agency  follow  its  own  regulations. 
The  FOIA  allows  proof  of  agency  misconduct  to  reach  the  public  and 
the  Congress.   The  FOIA  should  be  strengthened  so  that  businesses 
can  protect  their  rights,  assist  the  oversight  efforts  of  Congress 
and  help  insure  that  agencies  comply  with  the  law. 

I  would  be  pleased  to  provide  any  additional  information  on 
ICI's  experience  with  the  Freedom  of  Information  Act  which  you 
would  find  useful. 


Martin  Beer, 
t>resident 

MB:plw 
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H.  LETTER  FROM  PROFESSOR  PETER  IRONS,  UNIVERSITY  OF  CALIFORNIA, 
SAN  DIEGO,  DATED  DECEMBER  1,  1983 


BERKELEY  •  DAVIS  •  IRVINE  •  LOS  ANGELES  •  RIVERSIDE  •  SAN  DIEGO  •  SAN  FRANCISCO         U  Wlln:=|^^gH2l  SAfn"A  BARBARA  •  SANTA  CRUZ 


DEPARTMENT  OF  POLITICAL  SCIENCE  (Q-060)  LA  JOLLA,  CALIFORNIA   92093 

TELEPHONE:    (619)   452-3548 

DecemlDer  1,  I983 


Robert  Gellman 

Counsel 

Subcommittee  on  Government  Information, 

Justice,  and  Agriculture 
House  of  Representatives 
B-34-9-C  Raybum  House  Office  Building 
Washington,  D.C.  20515 


Dear  Mr.  Gellman: 

I  was  pleased  to  receive  your  letter  of  November  I6  and  to  know  of 
your  interest  in  the  Korematsu  case . 

Let  me  explain  how  I  made  ise  of  the  FOIA  in  obtaining  records  that 
supported  the  successful  petition  to  vacate  Mr.  Korematsu 's  19^2 
conviction.  In  the  fall  of  1981,  I  began  research  for  a  book  on 
the  four  internment  cases  decided  by  the  Supreme  Court  In  19^+3  and 
19^  (in  addition  to  the  Korematsu  case,  the  Court  upheld  the  crimi- 
nal convictions  of  Gordon  Hirabayashi  and  Minoru  Yasui,  and  granted 
the  habeas  corpus  petition  of  Mitsuye  Endo,  although  in  the  latter 
case  the  Court  ducked  the  constitutional  issues  raised  in  her  peti- 
tion) .  Incidentally,  my  book  —  Justice  at  War  —  was  recently 
published  by  Oxford  University  Press . 

In  September  1981,  I  requested  the  Justice  Department  files  in  these 
cases  in  a  telephone  conversation  with  Ross  Buckley  of  the  DOJ's 
FOIA/PA  office.  After  several  weeks  of  searching,  he  located  the 
files  at  the  Immigration  and  Naturalization  Service,  where  they  had 
apparantly  been  sent  in  the  early  1950s  by  mistake,  since  INS  never 
had  anything  to  do  with  the  oases.  They  were  made  available  to  me 
at  the  INS ,  apparantly  without  prior  screening .  Once  I  examined 
the  files  and  discovered  in  them  DOJ  memoranda  that  included  charges 
by  Department  lawyers  of  the  "suppression  of  evidence"  and  the  pre- 
sentation to  the  Supreme  Court  of  a  record  that  included  "lies"  and 
"intentional  falsehoods,"  I  made  written  notes  of  these  memoranda  and 
requested  photocopies  of  them.  To  ensure  that  my  request  would  not 
be  sidetracked,  I  then  made  a  formal  POIA  request  in  writing. 

Immediately  after  examining  the  DOJ  records,  I  took  the  precautionary 
step  of  suggesting  to  a  staff  member  of  the  Commission  on  Wartime 
Relocation  and  Internment  of  Civilians  that  the  Commission  obtain  the 
records  from  INS  under  its  statutory  authority  for  access  to  all 
records  relating  to  the  internment.  Thus,  when  the  DOJ  eventually 
responded  to  my  FOIA  request  the  records  were  all  in  the  Commission's 
possession.  Presumably  because  DOJ  knew  this,  my  FOIA  request  was 
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granted  in  full,  without  any  claims  of  exemption.  Whether  this  would 
have  been  the  case  had  the  Commission  not  already  obtained  the  records 
is  hard  for  me  to  say.  The  DO J  staff  was  entirely  cooperative  in 
locating  the  files  and  I  was  told  that  they  were  considered  historical 
material  falling  within  the  30-year  nde.  On  the  other  hand,  EOJ 
did  not  know  the  records  would  later  be  used  in  the  petitions  filed 
by  Korematsu,  Hirabayashi,  and  Yasui.  In  fact,  at  the  time  I  obtained 
the  records  I  had  no  inkling  that  these  men  wanted  to  reopen  their 
cases  and  had  not  even  met  them.  It  seems  likely  to  me,  in  view  of 
my  earlier  and  subsequent  dealings  with  DOJ  over  FOIA  requests  for 
other  records  (l  have  brought  two  suits  for  FBI  records  and  have  pre- 
vailed in  both,  one  for  my  own  FBI  file  and  the  other  for  records  of 
the  Smith  Act  prosecutions),  that  DOJ  might  have  resisted  ray  request 
and  claimed  broad  exemptions  had  they  anticipated  that  litigation 
would  follow.  However,  this  is  speculation  on  my  part. 

I  have  no  complaint  about  EOJ's  handling  of  my  request  for  the  files 
on  the  internment  cases.  However,  the  Department's  record  in  other 
cases  is  bad,  in  my  opinion,  and  I  strongly  favor  congressional 
efforts  to  maintain  the  FOIA  in  its  present  form.  I  am  particiiLarly 
concerned  about  access  to  FBI  records,  since  the  Bureau  has  adopted 
an  almost  uniformly  obstructive  policy.  I'm  not  sure  what  form  of 
congressional  oversight  can  be  applied  to  the  Bureau,  or  whether 
corrective  legislation  is  necessary  or  possible,  but  at  least  your 
subcommittee  should  be  aware  that  academic  FOIA  requesters  are  con- 
tinually finistrated. 

I  hope  this  letter  provides  you  with  the  information  you  had  in 
mind.  If  I  can  be  of  further  assistance,  please  feel  free  to  contact 
me  at  any  time . 


sincerely, 

Feter  Irons 
Assistant  Professor 


P.S.  The  Time  article  did  not  mention  that  I  acted  as  counsel  in 
the  Korematsu  case.  It  just  struck  me  that  you  might  consider  this 
fact  relevant.  I  did  not,  however,  become  involved  in  the  cases  as 
a  lawyer  until  after  my  FOIA  request  had  been  filed  and  acted  upon. 
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I.  MEMORANDUM  TO  MEMBERS  OF  THE  HOUSE  SUBCOMMITTEE  ON  GOV- 
ERNMENT INFORMATION,  JUSTICE,  AND  AGRICULTURE  FROM 
CHARLES  A.  PERLIK,  JR.,  PRESIDENT,  THE  NEWSPAPER  GUILD,  TRANS- 
MITTING A  RESOLUTION,  DATED  JULY  3,  1984 


TO:       Members  of  the  House  Subcommittee  on  Government  Information, 
Justice  and  Agriculture 


FROM:     Charles  A".  Perlik,  Jr.,  Presid 


tiilf' 


Delegates  to  The  Newspaper  Guild's  51st  Annual  Convention  meeting  June 
18-22  voiced  their  opposition  to  further  exemptions  from  the  Freedom 
of  Information  Act. 

I  urge  you  to  consider  the  convention' s  views  as  expressed  in  the 
enclosed  resolution  and  to  reject  proposals  to  further  weaken  the  FOIA. 

CAP/dc 
opeiu2af 1-cio 

Enclosure 


^tfiiiated  with  American  Fodcraiion  of  Labor  end  Congress  of  Industrial  Organizations.  Canadlon  Labour  Congress.  Inlernolional  Fedf ration  of  Journalists 

VICE  PRESIDENTS  AT  LAROE 

INTERNATIONAL  CHAIRPERSON:  HARRY  S  CULVER.  Wire  Service  GwkJ  WILLIAM  T  DAVIS,  San  Jose  DAVID  M  MULCAHY  New  York 

ROBERT  C   HOLT.  JR.  Sr  Louis  MAfilE  SHELLOCk    Youngslown 

CAROL  McGARVEY.  PMaOelphia  STANLEY  SOUZA,  Hawaii 

PRESIDENT:  CHARLES  A   PERLIK   JR 

REGIONAL  VICE  PRESIDENTS 
SECRETARY-TREASURER:  CHARLES  DALE 

THOMAS  HILT2,  Boston  LARRY  D   HATFIELD,  San  franc-SCO-Oakland 

FAYE  McCRACKEN,  Me/npft-s  PE'TER  MCLAUGHLIN.  New  Yoik 

RICHARD  M   PEERY,  Qeveland  lEE  CLIFFORD,  Canadian  Wire  Service 

FtOGER  L   STONEBANKS   Victoria 
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FREEDOM  OF  INFORMATION 


The  Freedom  of  Information  Act  stands  as  a  monument  to  America's 
dedication  to  the  principle  of  a  fully  free  press  and  a  fully  informed 
citizenry. 

Two  current  attempts  to  amend  it  would  deface  that  monument. 

One  is  S.  774,  already  passed  by  the  Senate,  which  would  widen  the 
areas  of  information  subject  to  secrecy  and  allow  often  burdensome 
search  fees,  the  other  is  H.R.  5164,  similar  to  another  bill  passed 
by  the  Senate,  which  would  exempt  the  CIA's  operational  files  from 
the  FOI  Act's  search  and  disclosure  provisions. 

The  Freedom  of  Information  Act  has  served  the  nation  well  as  a  source 
of  information  on  the  government  and  its  operations,  its  principal 
flaw  consisting  of  unreasonably  long  delays  at  some  agencies  in 
responding  to  requests.  No  persuasive  case  has  been  made  for  weakening 
it. 

S.  774  would  create  a  blanket  exemption  for  the  FBI's  organized  crime 
files  for  up  to  eight  years,  unwarrantedly  broaden  the  privacy  exemption 
and  add  other  exemptions.  H.R.  5164  would  make  it  easier  for  the  CIA, 
which  already  has  broad  exemptions,  to  cover  up  illegal  activities, 
particularly  in  the  domestic  area. 

Both  of  these  bills  are  before  the  House  Subcommittee  on  Government 
Information.  The  Newspaper  Guild  Convention  urges  that  both  bills 
be  rejected  by  the  subcommittee  to  prevent  the  Freedom  of  Information 
Act,  already  being  eroded  by  piecemeal  legislative  exemptions,  from 
being  weakened  further. 


Adopted  by  The  51st  Annual  Convention  of 
The  Newspaper  Guild  (AFL-CIO,  CLC) 
June  18-22,  1984,  San  Juan,  Puerto  Rico 


opeiu2af 1-cio 
June  1984 
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J.  LETTER  FROM  DOUGLAS  N.  DELINE,  DOW  CHEMICAL  COMPANY,  DATED 

MAY  21,  1984 


MIDLAND.     MICHIGAN     48640 


May    21,      1984 


Honorable  Rep.  Glenn  English 

Chairman  House  Committee  on  Goverment  Operations 

Subcommittee  on  Government  Information,  Justice, 

and  Agriculture 
U.S.  House  of  Representatives 
Washington,  D.C.   20515 


Re:   S774 

Dear  Mr.  Chairman 

The  Dow  Chemical  Company  wishes  that  the  enclosed 
remarks  in  support  of  S774  be  circulated  to  the  committee 
members  and  made  of  record  as  part  of  the  hearings  by 
this  committee, 

It  is  Dow's  position  that  procedural  changes  to  the  Free- 
dom of  Information  Act  (FOIA)  in  its  present  form  are 
desirable  and  even  necessary  to  provide  assurance  to 
American  industry  that  technological  growth  and  innova- 
tion will  not  be  inadvertently  sacrificed  in  order  to 
guarantee  that  legitimate  public  concerns  of  health, 
safety  and  environmental  protection  are  adequately  met. 
It  is  believed  that  the  procedural  changes  embodied 
by  S774  are  required  in  order  to  make  explicit  certain 
minimum  procedural  requirements,  some  of  which  are  already 
in  effect  in  a  number  of  agencies  including  the  Environ- 
mental Protection  Agency.   For  example,  notice  to  sub- 
mitters that  confidential  information  has  been  requested 
has  on  occasion  been  provided  by  some  agencies  despite  the 
lack  of  any  statutory  obligation  for  the  agency  to  pro- 
vide such  notice.   To  a  certain  degree,  the  present  bill 
is  a  codification  of  present  agency  practices.   The  codi- 
fication is  desirable  to  relieve  ambiguities  caused  by 
different  practices  among  the  agencies.   In  addition, 
the  amendments  serve  to  standardize  practice  among  the 
various  agencies.   It  is  anticipated  that  the  changes 
should  reduce  unnecessary  agency  effort  in  defining 
and  promulgating  rules  regarding  procedures  to  be 
observed  by  each  agency. 

In  the  view  of  this  American  business  which  must  share 
with  govermental  agencies  valuable  commercial  information 
garnered  and  generated  at  great  expense,  the  procedural 
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amendments  of  S774  are  a  great  assurance  that  inadvertent 
divulgation  of  valuable  commercial  information  will  not 
occur. 

The  United  States  no  longer  can  afford  to  neglect  matters 
which  affect  the  climate  for  national  innovation  and  tech- 
nological leadership.   It  is  well  known  that  the  advent  of 
the  FOIA  has  brought  a  new  industry  to  America,  the  sifting 
of  government  records  by  competitors  both  domestic  and 
foreign  and  even  by  foreign  governments  in  order  to  re- 
trieve valuable  industrial  secrets  which  otherwise  could 
be  obtained  only  by  investment  of  considerable  sums  of 
time  and  money.   This  form  of  industrial  espionage  is 
presently  not  only  countenanced  under  the  present  act 
but  is  actively  encouraged  by  the  procedural  road 
blocks  preventing  the  owners  of  technical  properties 
from  voicing  opposition  or  even  obtaining  knowledge  of 
the  request  for  their  confidential  information.   Aside 
from  the  question  of  whether  such  activity  should  be 
promoted  by  the  United  States  government,  the  present 
system  stands  poised  to  permit  the  inadvertent  disclosure 
of  confidential  business  information. 

This  use  of  the  FOIA  by  competitors  should  decrease  sharp- 
ly once  the  provisions  for  notice  contained  in  S774  are 
are  in  effect.   The  bill  should  prove  cost  effective  by 
reducing  total  requests  for  information  of  the  various 
agencies  thereby  alleviating  current  demands  on  agency 
resources. 

S774  additionally  provides  American  business  with  an 
opportunity  for  agency  review  of  decisions  to  release 
confidential  information  and  ultimately  de  novo  judicial 
review  thereof.   These  procedural  advantages  are  already 
enjoyed  by  requesters  of  confidential  information.   The 
present  bill  merely  recognizes  that  fundamental  notions 
of  fair  play  and  equity  require  that  the  creator  and 
owner  of  property  rights  should  have  as  much  opportunity 
to  be  heard  as  a  person  asserting  a  need  for  access  to 
his  information. 

Moreover,  in  view  of  the  limited  periods  for  response  under 
the  statute  a  svibmitter's  opportunity  to  build  an  adequate 
record  for  appeal  including  submission  of  testimony  by 
expert  witnesses  or  of  corporation  documents  in  support 
of  an  assertion  of  substantial  competitive  harm  has  been 
extremely  limited.   An  opportunity  for  de  novo  review 
as  provided  in  S774  will  remedy  this  problem  and  assure 
that  no  submitter  is  forced  to  lose  valuable  confidential 
information  because  he  was  unable  to  present  the  best 
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evidence  possible  at  the  time  of  the  initial  request  for 
svibstantiation . 

In  total,  the  procedural  changes  of  S774  reestablish  a 
balance  in  treatment  of  American  business  that  has  been 
previously  lacking.   The  bill's  provisions  will  give 
encouragement  to  American  industry  at  a  time  which  may 
later  prove  to  be  critical  for  such  decisions  as  expansion 
and  modernization  of  production  plants,  research  labs  and 
office  buildings.   Early  favorable  consideration  by  the 
members  of  this  committee  is  solicited. 

Respectfully  submitted, 

Douglas  N.  Deline 

P.O.  Box  1967 

Midland,  Michigan  48641-1967 


br 
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K.  LETTER  FROM  PAGE  PUTNAM  MILLER,  DIRECTOR,  NATIONAL  COORDI- 
NATING COMMITTEE  FOR  THE  PROMOTION  OF  HISTORY,  DATED  JULY  2, 

1984 


NATIONAL  COORDINATING  COMMITTEE 
FOR  THE  PROMOTION  OF  HISTORY 


1^ 


Administrative  Offices  400  A  STREET  SE 
WASHINGTON.  DC  20003/(202)  5AA-2A22 


DR   PAGE  PUTNAM  MrLLEH 
Director 

MEMBERS 

American  Historical  Association 

Organ izatior^  of  American  Historians 

Society  of  American  ArcMvlstS 

Western  History  Association 

Phi  Alpha  Tnela 

Society  lor  Historians  o' 
American  ForelQn  Relations 

Society  lor  History  Education 

Southern  Historical  Association 

American  Bibliographical  Center. 
Clio.  Inc 

Coordinating  Committee  on 
Women  in  the  Historical 
Piolession- Coherence  GroLp 
on  Women's  History 

History  of  Science  Society 

Society  for  the  History  of 

Technology 

Berkshire  Conference  of 
Women  Histonans 

Conference  on  Peace  Research 
In  History 

Immigration  History  Society 


July  2,  1984 


Representative  Glenn  English 

Chair 

Government  Information,  Justice,  and 

Agriculture  Subcommittee 
U.  S.  House  of  Representatives 
Rayburn  House  Office  Building  B-349 
Washington,  DC  20515 

Dear  Representative  English, 

On  behalf  of  the  National  Coordinating  Committee 
for  the  Promotion  of  History,  a  consortium  of  over  thirty 
historical  and  archival  organizations,  I  am  writing  to 
request  that  this  statement  concerning  S.  774  be  added 
to  the  record  of  the  June  25  hearing  of  the  Subcommittee 
on  Government  Information,  Justice,  and  Agriculture. 


Conlefence  Group  toi 
Central  European  History 

twomen  Historians  ol  Itie  Mi(}west 

Georgia  Association  ol  Histonans 

Polish  American  Historical  Association 

Agricultural  History  Association 

American  uorary  Association- 
Llbrary  History  Round  Table 

Western  Association  ot  Women  Historians 

National  Federation  ot  State 
Humanities  Councils 

Association  for  tt>e  Study  ol 
Atro-American  Life  and  History 

Society  lor  History  in  the 
Federal  Government 

National  Council  on  Public  History 

American  Association  lor  the  History 
of  Medicine 

Association  lor  Documentary  Editing 

American  Military  Institute 

National  Association  ol  Slate  Archives 
and  Records  Administralors 


The  original  intent  of  the 
individuals  to  hold  government 
of  sensitive  information,"  and 
government  information  to  the 
recognize  the  need  for  some  re 
records  of  federal  agencies  in 
national  secunity  and  private 
present  law  has  established  ex 
defense,  intelligence  secrets. 
Thus  additional  restrictions  a 


FOIA  was  to  "empower 
accountable  for  its  use 
to  communicate  necessary 
electorate.   Historians 
strictions  on  access  to 

the  interest  of  protecting 
rights.   However,  the 
emptions  for  national 

and  company  trade  secrets, 
re  not  necessary. 


Society  (or  Historians  of  the  Early 

American  Republic 

STATE  COORDINATING  COMMITTEES 

Alabama 

Montana 

New  Hampshire 

Calilomia 

New  Jersey 

Colorado 

New  Mexico 

Connecticut 

North  Carolina 

Georgia 

North  Dakota 

Illinois 

Ohio 

Indiana 

Oklahoma 

Kansas 

Pennsylvania 

Kentucky 

Texas 

Maryland 

Utah 

Michigan 

Vermont 

Minnesota 

Wisconsin 

Missoun 

Arguments  over  the  financial  and  manpower  costs  of 
FOIA  requests  generally  fail  to  consider  the  counter- 
value  cost  effectiveness  of  the  FOIA  in  exposing 
wasteful  or  corrupt  government.   To  date,  most  cost- 
benefit  analyses  have  served  simply  as  a  smoke  screen  to 
avoid  the  major  issues  of  the  FOIA's  role  in  promoting 
open,  accountable  government  and  the  issue  of  the  lack 
of  well-trained  processing  personnel  within  certain 
agencies  as  opposed  to  others. 

Although  S.  774  does  include  a  provision  for  the 
waiver  of  fees  for  scholarly  researchers,  this  would  be 
at  the  discretion  of  agency  officials.   Because  S.  774 
rescinds  the  current  provision  for  the  court  review  of  fee 
waiver  denials  and  because  historians  must  bear  the 
burden  of  proving  to  agency  officials  that  they  are  engaged 
in  scholarly  research  for  the  public  good,  we  urge  you  to 
retain  the  current  provisions  on  fees  and  waivers. 

Sincerely, 

Pags  Putnam  Miller,  PhD 
Director 
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